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UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



CDRLEY et al. v. UNITED STATES. 

(Circuit Court of Appeals, First Circuit Mareh 1, 1904.) 

No. 506. 

1. CoNapiBACr TO Defeaud the United States— Statutes—Constsuction. 

Rev. St. § 5440 [U. S. Comp. St. 1901, p. 3676], providing that If two or 
more persons conspire elther to commit any offense against the United 
States or to defraud tlie United States in any manner for any purpose, 
and one or more of such parties do any act to effect the object of the con- 
spiraey, ail shall be subject to iœprisonment, etc., should be construed as 
declaring uot only against consplracies to commit offenses, but aiso to 
conspiracles to defraud the United States, and to punish such consplracies 
when supplemented by an overt act, though the wrong bas not become 
effectuai in its purpose. 

2. Same— Subséquent Rights— Création. 

Rev. St. § 5440 [U. S. Comp. St. 1901, p. 3676], prohibiting and providing 
for the punishment of consplracies to defraud the United States, applies 
with equal force to rights of the United States created subséquent to its 
passage, as vrell as those previously existing. 

8. SAME— OONSPIRACY TO DeFEAUD, 

The term "defraud," as used in Rev. St. § 5440 [U. S. Comp. St. 1901, 
p. 3676], prohibiting and providing for the punishment of conspiracles to 
defraud the United States in any manner whatsoever on the doing of any 
act, by any of the conspirators, intended to effect the object of the con- 
spiracy, should not be construed as limited only to frauds respecting prop- 
erty rights, but to Include the deprivation of a rlght by déception or arti- 
fice. 

4. Same. 

Défendant H., desirlng to procure appoîntment as a letter carrier, a 
position in the classified civil service of the United States, unlawfully 
agreed with défendant C. that the latter should falsely impersonate H. 
at a civil service examlnation, and do ail acts required by the examlners, 
and sign H.'s name to the examlnation papers to be delivered to C. for 
examlnation while he should Impersonate H. C, In pursuance of such 
conspiracy, galned entrance to the examlnation, and falsely signed H.'s 
name to a déclaration sheet which was required to be in the handwrlting 
and on the honor of the appllcant. Held, that such facts constituted a 
conspiracy to defraud the United States, prohibited by Rev. St f 5440 
[U. S. Comp. St. 1901, p. 3676]. 
130 F.— 1 
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In Error to the District Court of the United States for the District of 
Massachusetts. 

For opinion below, see 122 Fed. 738. 

Heman W. Cliaplin and Henry W. Dunn, for plaintifîfs in error. 
Henry P. Moulton, U. S. Atty., and William H. Lewis, Asst. U. S. 
Atty. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, Dis- 
trict Judge. 

ALDRICH, District Judge. This case, novel in its character and 
aspects, has been argued with marked ability and clearness on both 
sides. The statement of the case appearing in the record sufficiently 
présents the gênerai situation to enable us to consider the questions in- 
volved under the assignment of errors. It is as follows: 

"The indictment Is for conspiracy agalnst the United States, and sets forth 
that Hughes, desiring to procure an appointment as letter carrier, a position 
in the classified civil service o( the United States, and for the purpose of pro- 
curing the placing of his name on the list of persons eligible to appointment 
as letter carriers, and for the purpose of defrauding the United States, unlaw- 
fully agreed wlth Curley that the défendant Curley should falsely imper- 
sonate Hughes at a civil service examination, and do ail acts required by the 
board of examiners, and sign the name of Hughes to such examination papers 
as should be delivered to Curley for examination while he should personate 
said Hughes; that Curley, in pursuance of said conspiracy, did falsely and 
unlawfully gain entranee to an examination, and, for the purpose of deifraud- 
ing the United States, did falsely make a certain v^riting known as a 'Décla- 
ration Sheet' There are also allégations of presenting false papers to an 
officer of the United States. 

"The indictment contains three counts: The iirst, a conspiracy to defraud 
the United States, under section 5440, Eev. St. [U. S. Comp. St. 1901, p. 3676] ; 
the second, a conspiracy to commit an offense against the United States, to wit, 
an offense set out in section 5418, Rev. St. [U. S. Comp. St. 1901, p. 3660], to 
falsely make a writing for the purpose of defrauding the United States ; the 
third, a conspiracy to commit an offense against the United States, the offense 
being under section 5418, Rev. St., to wit, to présent a false writing to an 
officer of the United States." 

The various counts of the indictment set out with particularity the 
object of the conspiracy, the means employed, and the acts done in 
furtherance thereof. The first count also sets out Verbatim the appli- 
cation for examination, the régulation vouchers, three in number, the 
answers of which are required to be in the handwriting of the voucher, 
ail of which purport to be signed by Hughes; and the second and 
third counts set out what is called the 'Déclaration Sheet/ which pur- 
ports in its phraseology and signature to be in the handwriting and up- 
on the honor of Hughes, such examination papers being originally 
supplied, as is understood, by the government, and show some of the 
precautionary régulations of the civil service department of the gov- 
ernment, designed for the purpose of ascertaining the qualifications of 
applicants for officiai position in the Post Office Department. 

The case first came up for considération before Judge Brown in the 
District Court upon gênerai demurrer, wherein the point was taken 
that neither count of the indictment set forth an offense against the 
laws ôf the United States. The demurrer was overruled, and the de- 
fendants excepted. The case was subsequently tried before Judge 
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Lowell and a jury, the défendants were convicted, and after sentence 
the case was brought to this court by writ of error. 

The assignments of error are based upon exceptions duly taken, 
and are against alleged error in overruling the demurrer to the varions 
counts, and to alleged error upon the subséquent trial in refusing to 
grant the request for a ruling to the jury that there was no évidence 
to warrant a verdict of guilty, for the reason that the facts alleged and 
in évidence set forth and constitute no crime against the United States, 
and alleged error in refusing to rule that neither count of the indictment 
charged an indictable offense, for the reason that the facts alleged and 
in évidence set forth and constitute no crime against the United States. 

No point was taken at the trial that the proofs did not sustain the 
allégations of the indictment, or that the éléments of the wrong com- 
plained of were not described with sufficient certainty and particularity 
to bring the indictment within the rule (United States v. Cruikshank et 
al., 92 U. S. 542, 558, 23 L. Ed. 588) which requires, where statutes 
use- generic terms in declaring an offense, that the indictment must 
descend to partîculars and describe the wrong. The sole or principal 
contention in that court was that the facts alleged did not constitute an 
offense within the meaning of the statute. And the principal con- 
tention of the défendants hère is that the word "defraud," in its ordi- 
nary common-law acceptation, has référence to property and property 
rights, and the case largely, and perhaps wholly, dépends upon the 
sensé in which the word "defraud" was used in the statute under con- 
sidération. Was it intended to lirait the scope of the statute to frauds 
upon property and property rights of the government, or was it in- 
tended to use the word in a broader sensé, and for the protection of in- 
tangible rights, privilèges, and functions of the government? 

Speaking generally, the wrongs, whatever they are, contemplated 
by the second part of section 5440 [page 3676], under which the first 
count of the indictment was drawn, must relate to a purpose to defraud 
the government, and the false papers contemplated by section 5418 
[page 3666] must hâve référence to a like purpose, and counts 2 and 3 
are drawn upon that theory. This being so, the question of construc- 
tion, raised under one section, in efîect relates to the other, and the 
same is true as to the varions counts, so far as we can see, and this is 
so because the purpose to defraud is an essential élément of section 
5418 and the second part of section 5440, as well as an essential feature 
of the various counts of the indictment. 

Some stress has been laid upon the position, though it is not the main 
contention, that section 5440 of the statute should not be construed 
broadly in either of its aspects, but strictly. In support of this position 
it is suggested that, if construed broadly, it will include offenses with 
penalties différent from those of the statute in question. The answer 
to that particular argument, quite likely, is that, while the purpose of 
statutory laws describing particular offenses in respect to the various 
ramifications of the government deal with completed wrongs, the pur- 
pose of the statutes in question was to deal with wrong in its incipient 
stages. The case In re Coy, 127 U. S. 731, 8 Sup. Ct. 1263, 32 L. Ed. 
274, involved a count based upon the first part of section 5440, and 
alleged a conspiracy to commit an offense against the United States, 
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which related to the fédéral élection laws — an offense which was pun- 
ishable by law — and the indictment was sustained. The case of United 
States V. Sacia CD. C.) 2 Fed. 754, involved an allégation of a con- 
spiracy to defraud the government of its rights under a will, and while 
the expression in that case, that the statute in question doubtless in- 
tended to meet the party to the fraud against the government on the 
very threshold of the perpétration of the crime, may be too broad, 
we do not doubt the soundness of the gênerai reasoning that the statute 
intended to make it an offense for two or more persons to conspire for 
an unlawful purpose, and, the purpose existing and some act being 
donc in furtherance of the object, that the penalty attaches before a con- 
summation of the conspiracy. 

Upon this gênerai aspect we accept the statutes in question as having 
a comprehensive purpose, that of declaring against conspiracy to com- 
mit offenses as well as ail kinds of conspiracies to defraud the United 
States, and to punish such conspiracies when supplemented by "any 
act to effect the object of the conspiracy," though the wrong has not 
become effectuai in its purpose. 

Although the statute is accepted broadly as gênerai and compre- 
hensive in its terms, it being a pénal statute, when questions are raised 
as to its applicability to a particular situation, such questions must be 
determined under the rules of strict construction. It does not neces- 
sarily follow, however, that rules of strict construction would operate to 
limit the gênerai terms or the gênerai purposes of statutes of this char- 
acter, but, under a particular description of an offense, the wrong com- 
plained of must be found to embrace the éléments of a wrong clearly 
within the meaning of the gênerai terms and the gênerai purposes of 
the statutes. 

Another point urged against the government is that, as the statute 
upon which the indictment was founded is older than the statute which 
créâtes the right in respect to which the government claims to hâve 
been defrauded, the particular kind of wrong charged could not hâve 
been contemplated by Congress, or intended as within the terms of 
the statute. This, to our minds, is the most weighty argument ad- 
vanced by the défense. The answer to it, however, is that Congress 
intended to protect the government in its rights, privilèges, opérations, 
and functions against ail fraudulent opérations, — impositions upon its 
rights as well as properties, and to this end employed the most gên- 
erai terms and the broadest possible phraseology and declared that "if 
two or more persons conspire either to commit any offense against the 
United States, or to defraud the United States in any manner or for 
any purpose, and one or more of such parties do any act to effect the 
object of the conspiracy," they shall be liable, etc. The statute thus 
clearly and expressly carries its provisions beyond wrongs which had 
been expressly declared to be offenses against the United States, and 
extends its provisions so as to embrace fraud in any manner for any 
purpose, and it would thus seem apparent that it was intended by 
Congress to carry the meaning of the statute beyond frauds in respect 
to property and property rights by declaring against fraud for any 
purpose, and in so doing it must hâve been intended not only to meet 
présent wants and conditions of the law in respect to statutory offenses 
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and wrongs and frauds in relation to then existing conditions of ad- 
ministration, but to provide for future statutory offenses and frauds 
and wrongs growing out of new conditions of the future. 

Sucli being the intention, it becomes a question whether the statute 
legally opérâtes upon conditions or upon rights in respect to the ad- 
ministration of government subsequently created. It is said in Wheeler 
V. Philadelphia, 'jj Pa. 338, 349, "législation is intended not only to 
meet the wants of the présent, but to provide for the future. It deals 
not with the past, but, in theory at least, anticipâtes needs of a state, 
healthy with a vigorous development." At least the argument that the 
offense was not within the terms of the statute would not hold good in 
respect to property, upon the ground that the property or property 
right about which the government or an individual was defrauded 
through conspiracy was acquired subséquent to a statute declaring it to 
be an offense to defraud the government or an individual of its property 
through a conspiracy for such purpose. 

If this be true as to property and property rights, which we assume, 
and if the statute in question is broad enough under fair and reasonable 
construction to include rights, privilèges, and functions in respect to 
governmental opérations, it is difficult to see why, on the same prin- 
ciple, the statute does not apply itself to rights and privilèges subse- 
quently acquired or created in the course of législative development in 
the interests of good government and improved service to the public. 
To illustrate, section 5451 of the same chapter of the fédéral statutes 
[U. S. Comp. St. 1901, p. 3680] makes it an offense to bribe any officer 
of the United States, or any person acting for or on behalf of the 
United States in any officiai function. It is probably not to be doubted 
that a statute of this kind would operate upon an offender who should 
bribe the incumbent of a fédéral office created subséquent to the time 
when section 5451 became a law, and, in conclusion upon this point, it 
must be said that no différence can be seen in principle between such 
a situation and the one under considération. 

As a gênerai proposition, it is no objection to a statute that it is gên- 
erai in its terms. It may be sufficiently comprehensive to include a 
whole subject, or it may limit itself to a class of wrongs relating to 
a subject, or to a single phase of a given subject. Where a statute is 
gênerai, the wrong complained of must be particularly described, so 
that it can be determined whether it is within the meaning of the stat- 
ute. The point is taken, however, that, as the great body of wrongs 
and offenses against individuals and communities under our System 
of governments is left to be dealt with by the state governments, a 
fédéral statute drawn in gênerai terms, if so gênerai as to include of- 
fenses cognizable and punishable exclusively under the state govern- 
ments, will not be operative, and that to be effective it must specify the 
particular class of acts upon which the fédéral statute is intended to 
operate, in order that it may be seen that they are within the scope or 
domain of fédéral législation. 

Assuming that such is the rule, in our view there is nothing in the 
sections of the statute under considération which, under any reasonable 
construction, could include matters within the exclusive control of state 
governments. On the contrary, the sections in question only assume 
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to deal wîth wrongs against the fédéral government, and expressly de- 
scribe conspiracies to coipmit offenses against tiie United States and 
conspiracies to defraud the United States, tlius limiting the subject-mat- 
ter of the législation to matters concerning the fédéral government 
alone; and, while the language is gênerai as to persons and conspira- 
cies, the subject with which the statute assumes to deal limits its scope 
to conspiracies to commit offenses against the United States and con- 
spiracies to defraud the United States. Criminal statutes of a state 
are gênerai in the sensé that they operate upon ail members of the pub- 
lic and for the protection of ail. The statute in question is gênerai 
in the sensé that it opérâtes upon ail in respect to subjects which con- 
cern the fédéral government alone, and for the protection of a single 
entity alone, that of the government. In speaking of the limited and 
spécial powers and purposes of the fédéral government, it was said by 
the Suprême Court in United States v. Cruikshank et al, 92 U. S. 542, 
550, 23 L,. Ed. 588, that "the government thus established and defined 
is to some extent a government of the states in their political capacity. 
It is also, for certain purposes, a government of the people. Its powers 
are limited in number, but not in degree. * * * Jt was erected 
for spécial purposes, and endowed with ail the powers necessary for 
its own préservation and the accomplishment of the ends its people had 
in view." And in furtherance of the idea of its own protection and 
préservation, and to the end that it might administer itself for the 
purposes for which it was created, its courts were invested with ex- 
clusive jurisdiction "of ail crimes and offences cognizable under the 
authority of the United States." Rev. St. § 711 [U. S. Comp. St. 190 1, 

P- 577]. 

It is clearly enough within the power of the fédéral government to 
protect itself by proper législation from crimes against its opérations 
as well as from crimes against its existence. 

We now corne to the main contention of the défense, which is that 
the conspiracy to deceive, and the acts in furtherance thereof, related 
to a régulation or a requirement of a department of the government, 
and not to the property or the money of the government and, there- 
fore, that the conspiracy to defraud or deceive is not of a kind con- 
templated by the sections of the statute under which the indictment 
was drawn, and thus it will be seen that the question, under the de- 
fendant's main contention, is whether the allégations of the indict- 
ment, supported by the facts, constitute an offense, and justify con- 
viction, and that question dépends largely upon the sensé in which the 
word "defraud" was used in the sections of the statute under con- 
sidération. Speaking generally, when a word which was used in 
the old English statutes and in the common law, and which has been 
accepted as having a particular meaning in the comomn law, is used 
in a modem statute, it is ordinarily presumed that the word was used 
in its common-law sensé, but this meaning may be enlarged or limited 
by its setting in a particular statute. Quite likely the word "defraud," 
as ordinarily used in the common law, and as used in English statutes 
and in the statutes of our states, enacted with the object of protecting 
property and property rights of communities and individuals, as well 
as of municipal governments, which exist largely for the purpose of 
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administering local financial affairs, has référence to frauds relating to 
money and property. If this is so, it is because the word is used in 
that sensé, but it may well enough bave a broader sensé, and be used for 
a broader purpose. 

The words "defraud" and "deceive," as defined by lexicographers, 
are nearly synonymous. "Defraud — to deprive of right, either by 
procuring something by déception or artifice, or by appropriating some- 
thing wrongfully; to defeat or frustrate wrongfully." "Deceive — to 
mislead by false appearance or statement; to frustrate or disappoint." 

It is a familiar rule that, when there is doubt about the purpose or 
the meaning of a statute, référence may always be had to the object 
which promoted législation upon the subject; and though, under the 
view of the English courts, the title of an act is ordinarily not consid- 
ered even under conditions of doubt, in this country the courts will look 
to the title where the meaning is doubtful, because, under the Constitu- 
tion and the laws, the title is required to be expressed, and it is, there- 
fore, thought not unwarrantable, under certain circumstances, to look 
to the title in determining the gênerai purpose involved in the législa- 
tive intent. In respect to thèse particular statutes, however, the ques- 
tion cannot be influenced very substantially by the title, because sec- 
tion 5440 [page 3676] , in the form in which it was originally enacted, 
was a part of an act entitled "An act to amend existing laws relating 
to internai revenue, and for other purposes," and what is now section 
5418 [page 3666], in some substantial respects changed, though the 
gênerai purpose is the same as originally enacted in 1866, was entitled 
"An act more efïectually to provide for the punishment of certain 
crimes against the United States." In later revisions and compilations, 
however, thèse sections both became a part of chapter 5, tit. 70, under 
the title of "Crimes against the Opérations of the Government." Still, 
quite aside from the title, in view of the history of the sections in ques- 
tion, we hâve no doubt of the gênerai purpose of Congress to deal with 
offenses and wrongs which interfère with the opérations of the gov- 
ernment. 

Under the rule which permits référence to the object of législation, 
we may consider what was to be guarded against and who was to be 
protected, whether a private right, the public at large, the law, a gov- 
ernment, or, in the English sensé, the Crown, is the subject to be 
aft'ected. Therefore the meaning of the word "defraud," when used 
in the common law or in a statute, is largely influenced by the sensé in 
which it is used and by the subject to which it relates. A statute which, 
in gênerai terms, has for its object the protection of the individual prop- 
erty rights of the members of the civic body, is one thing; a statute 
which has for its object the protection and welfare of the government 
alone, which exists for the purpose of administering itself in the in- 
terests of the public, might be quite another thing. The purpose might 
be broadly différent in the two cases. 

The Personal rights and interests of individual members of society 
needing protection are one thing ; the rights and interests of a govern- 
ment needing protection are quite another thing. This results from 
the fact that the rights and interests of individuals and governments 
are différent. The individual rights relate to life, liberty, and the 
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pursuit of happiness, and the right to acquire and hold property. Gov- 
ernments are instituted for the purpose of protecting such individual 
rights, and they may protect themselves for that purpose and safeguard 
their own existence. Therefore the wôrd "defraud" may hâve a différ- 
ent meaning in a statute for the protection of the government and its 
administration than when used in a statute designed for the protection 
of Personal rights. 

Manifestly, section 5440, in its gênerai terms, contemplâtes wrongs 
other and beyond conspiracies to commit distinct statutory offenses 
against the United States, for, after declaring that if two or more per- 
sons conspire to commit any offense against the United States, it broad- 
ens the scope of the statute by saying, "or to defraud the United States 
in any manner or for any purpose," thu3 covering frauds and décep- 
tions which are not distinct offenses under fédéral laws. 

It is, perhaps, not going too far to say that this section is generic in 
terms, generic in the sensé of including in the first part of the sec- 
tion ail conspiracies to commit offenses against the United States — 
therefore ail of a class ; and then, under an enlarged scope, embracing 
ail conspiracies to defraud the United States in any manner or for any 
purpose. It is generic in the sensé of including ail conspiracies to 
defraud, thus covering the whole subject of fraudulent conspiracies 
against the government; conspiracies to wrong the government 
through fraud and déception not constituting an offense, as well as 
conspiracies to commit offenses against the government. But whether 
the statute, accurately speaking, is generic or not, it is manifest that the 
words "if two or more persons conspire * * * to defraud the 
United States in any manner or for any purpose" hâve a broader scope 
and a différent sensé than the words "if two or more persons conspire 
* * * to commit any offense against the United States," and, in 
considering whether a broader scope was intended under the second 
part of the section than under the first part thereof, the use of the 
word "either" should be noticed — conspiring "either" to commit any 
offense or to defraud in any manner or for any purpose. 

In considering a statute enacted for the protection of the government, 
an entity which, in its right to render service to the people under wise 
and beneficent laws, holds property only as an incident of governing, 
and which déclares it a pénal offense to conspire to defraud the gov- 
ernment for any purpose, we need not necessarily, we think, approach 
the question of the interprétation of the word "defraud" from the same 
standpoint from which the question would be considered if the word 
"defraud" were used in a state statute enacted for the protection of or- 
dinary property rights of individuals constituting a state; and this is 
so for the reason that in the one instance the statute in its ordinary ac- 
ceptation bas référence to property and property rights alone, while 
in the other it has référence to a broader purpose, that of protecting 
the government in its administration under the law, as well as protect- 
ing the property of the government which it holds as an incident to the 
fundamental purpose for which the government was instituted. 

A government does not exist in a personal sensé, or as an entity in 
any primary sensé, for the purpose of acquiring, protecting, and en- 
joying property. It exists primarily for the protection of the people 
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in their individual rights, and it holds property not primarily for the 
enjoyment of property accumulations, but as an incident to the purpose 
for which it exists — that of serving the people and protecting them in 
their rights. For instance, the property right in a post-office build- 
ing is acquired and held as an incident to the service which the govern- 
ment is expected to perform and which it has a right to perform. 

The limited sensé in which the word "defraud" was sometimes used 
in the older statutes had référence to the protection of personal and in- 
dividual property rights, as, for instance, "if any person shall defraud 
another," etc. That kind of législation results, of course, from the 
purpose of the local government to protect the individual in his natura! 
and fundamental right to enjoy liberty and acquire property. The 
fundamental idea of government is not to acquire and enjoy property, 
but to establish instrumentalities for protecting the people, not only in 
their individual and property rights, but in the enjoyment of the right 
and privilège of proper service in ail departments of the goverriment. 
The fundamental and chief function of the government is to administer 
protection and service to a body of people within its territorial limits, 
Its property is simply an incident of such administration. 

The language of the statute in question is very broad — "if two per- 
sons shall conspire to defraud," etc. Now, it is, we think, not only 
reasonable, but the duty is upon us, in considering this statute, to hâve 
in mind the object of government in respect to a statute of this kind, 
as we would hâve in mind the object of a statute directing itself against 
wrongs destructive of individual property rights. The chief aim of 
government being that of protection and service, it may safeguard itself 
against conspiracies or combinations, or acts intended to impair its 
proper administration, or conspiracies to impair any of the functions 
of the government. It may déclare it unlawful to combine for the 
purpose of doing any act which obstructs or interfères with the opéra- 
tions of government or any of its departments. The government may 
unquestionably safeguard itself against being defrauded out of its right 
to administer an intelligent and honest service in the interests of the 
people. 

As a moral offense, defrauding the government of its right and its 
facilities for rendering a proper service to the people, that being the 
prime object for which it exists, cuts deeper than defrauding the govern- 
ment of a wheelbarrow, and it is unquestionably within the power of 
the government to protect itself against that kind of a fraud. The 
question hère, therefore, is whether this statute was intended to accom- 
plish that resuit, and upon that question we should take into considéra- 
tion the purpose tor which government exists. Under such an aspect 
it does not necessarily follow, as we hâve said, because the word "de- 
fraud" used in statutes for the protection of individual rights will be 
construed as having référence to property interests, that the word "de- 
fraud" as used in a statute intended for the protection of a government 
and its wholesome administration of its affairs in the interests of the 
great body of the people has référence solely to property and pecuniary 
interests. 

The fédéral government has the right to require that the mail serv- 
ice shall be performed by honest and otherwise compétent agents. 
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It has the right to devise and déclare its own régulations and means 
for ascertâining who possess the requisite integrity and other reason- 
able qualifications. It has the right to protect itself against imposi- 
tion in this respect. The government had the right to hâve its blanks 
used by the person who purported to use and sign them, and to hâve 
the answers made by the persons who purported to make them, and, 
under the circumstances disclosed by the indictment, the défendants 
conspired and combined to defraud and cheat the government in respect 
to such right, for the purpose of securing for a person who did not 
conform to the government régulations a position to which he was not 
entitled under a law which the government had created and which it 
was the duty and the right of the government to enforce, 

It is an inhérent and unquestionable right of the government to ad- 
minister itself according to law, and, while ail citizens hâve the right 
and are at liberty to become an instrument of the government under the 
rules and régulations established by law, they are not at liberty and hâve 
not the right to subvert the lawful purposes of the government through 
a conspiracy to attain government power and émolument by means 
of fraudulent acts calculated and intended to defraud and deceive the 
government in respect to its right to administer the mail service accord- 
ing to law. This results from the fundamental rule that the rights 
and liberties of a people may be regulated by law. 

A government must administer itself through its agents or servants. 
It must be represented as to matters in the varions departments 
by its agents. There is no single particular entity which can be said 
to be the government, to the exclusion of ail other instrumentalities 
employed to effect the purposes for which the government exists. The 
government, in respect to its purposes, its rights, and its service, exists 
in a représentative capacity, and in turn its agents, created to administer 
its purposes, its rights, and its service, are représentatives of the 
government. Therefore conspiracy to practice a fraud, or a déception 
which amounts to a fraud, upon an agent or agents of the government, 
and doing acts in furtherance of such purpose in respect to property 
or rights that belong to the government, whereby the property or the 
rights of the government may be destroyed or impaired, is a fraudulent 
conspiracy within the meaning of the statute in question. 

The gênerai purpose of the législation, as well as the gênerai intent 
of the statute, was to protect the government from impositions through 
conspiracies to defraud or cheat. The purpose was broad enough, 
therefore, to include fraudulent conspiracies to injure the government 
in respect to its rights and privilèges, as well as in respect to its 
property. State statutes for the protection of communities against 
wrong may be gênerai in their terms, and may operate penally upon 
an offender, provided the facts alleged and proved constitute a wrong 
upon an individual member of the community which can fairly be said 
to be within the class or kind of wrongs against which it was intended 
to safeguard and protect the public. If this is true, as a gênerai prin- 
ciple of criminal law applicable to state statutes enacted for the protec- 
tion of individual members of a community in their property and rights, 
it is equally true of statutes for the protection of a government in 
respect to its rights, functions, and properties. Of course, this rule is 
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subject to the limitation that the wrong alleged must possess ail the 
éléments of the différent kinds of wrongs against which a given statute 
was directed, as, for instance, if the statute déclares against fraud, the 
offense alleged must hâve the élément of fraud; if against polluting 
food and drink, the offense must relate to that; and, if a statute dé- 
clares against a conspiracy to overthrow the govemment, the conspiracy 
and the act must relate to such purpose. 

As has been said, the défendants in this case combined to cheat or 
deceive the agents of the government in respect to a service which 
it was the duty of the government to perform, and which it had the 
right to perform according to law. The régulations which were vio- 
lated and subverted were requirements founded upon a law of Con- 
gress which authorized the civil service commissioners, under rules 
made by the Président, to prescribe régulations for the admission of 
persons into the civil service of the United States. The régulations 
and the requirements, therefore, having référence in this particular case 
to the mail service, were founded upon law, and were such as the 
government had the right to enforce in connection with that department 
of the government. It is not our province to question the wisdom of 
the civil service law. Courts are bound to accept législation, regularly 
enacted in the course of governmental development and authorized 
executive action thereunder, as based upon grounds of sound and wholc 
some public policy. 

We hâve spoken of the popular acceptation of the word "defraud," 
and now as to its légal meaning. In Burdick v. Post, 12 Barb. 168, 
186, it is said to "defraud" is to withhold from another that which 
is justly due him, or deprive him of a right by déception or artifice, 
and Bouvier adopts this définition. Thus the word in légal accepta- 
tion refers to rights, as well as to property and money. Moreover, 
when the word "defraud" is used in connection with the government 
and the law itself, it naturally and necessarily has a broader and a dif- 
férent meaning than when used in connection with personal rights or 
in connection with individual rights of property. To illustrate, it is 
said in The William King, 2 Wheat. 148, 153, 4 L,. Ed. 206, that "what- 
ever is done in fraud of a law is donc in violation of it" and in that 
case a vessel, intending to go to a foreign port, complying with the 
réquisition necessary to obtain a clearance for a voyage coastwise, -was 
treated as employing a device in fraud of the law, by which she eluded 
the force that would hâve otherwise prevented her departure from 
port. Again, in Lee v. Lee, 8 Pet. 44, 8 L. Ed. 860, which involved a 
question of jurisdiction in a slave case, where the question of jurisdic- 
tion depended upon place of citizenship, and as to that there was a 
question whether there had been an attempt to évade the law, after re- 
f erring approvingly to the expression of the court in The William King, 
to which we hâve referred, and in speaking of the alleged device and 
intent, it is said : "Suppose the hiring had been for one week or one 
day, would any one doubt that it would hâve been done with a view to 
take the case out of the law of 1796, and would hâve been a fraud upon 
the law ?" In United States v. Fox, 95 U. S. 670, 672, 24 L. Ed. 538, 
it is said that "any act committed with a view of evading the législation 
of Congress passed in the exécution of any of its powers, or of fraud- 
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ulently securing the benefit of such législation, may prope-rly be made 
an offense against the United States." Thèse cases are not cited as 
having a direct bearing upon the construction of the statute in question 
but as showing that the word "defraud" has a différent meaning when 
used in connection with the government and the law than when used 
with référence to fraudulent interférence with individual property 
rights, and tliat the law, and its administration through the instru- 
mentalities of the government, may be defrauded. 

United States v. Bunting (D. C.) 82 Fed. 88;;, and Palmer v. Colladay, 
18 App. D. C. 426, are cases which discuss the meaning of the word 
"defraud" as used in section 5440, and we are unable to see any defect 
in the reasoning of those cases. 

The case of United States v. Hirsch, 100 U. S. 33, 35, 25 L. Ed. 539, 
is urged by the défendants as one in which the statute was limited, 
through construction, to cases of chCating the government in respect to 
property and money. We do not take that view of that case, for it 
must be seen that the court was not there considering the spécifie kind 
of fraud before us ; and while the court, in illustrating the case before 
it, and in speakîng of the frauds against the United States mentioned 
in the statute, said, "It may be against the coin, or consist in cheating 
the government of its land or other property," it was also said, in the 
course of the opinion, that "the fraud mentioned is any fraud against 
them," and the section is referred to as one which "enacts in the most 
gênerai terms a law against conspiracies" ; and the view, therefore, that 
the court intended to limit the statute to frauds in respect to the moneys 
or property of the government, cannot be accepted as sound. 

The case of United States v. Thompson (C. C.) 29 Fed. 26, is also 
urged as having the same limitation, but it will be seen in that case 
that, while the court was not dealing with the question presented hère, 
it referred to the statute as including "every conceivable case or con- 
spiracy to defraud the United States; that is, to deprive or divest it 
of any property, money or 'thing,' otherwise than a law requires or 
allows," thus carrying its meaning beyond property and money. 

Cross V. North Carolina, 132 U. S. 131, 10 Sup. Ct. 47, 33 L. Ed. 287, 
is another case relied upon by the défense, but it does not seem to be 
in point, for the reason that it turned upon the idea that the contemplat- 
ed fraud was upon a bank, and that the act complained of could not be 
said to hâve been done for the purpose of defrauding the United 
States ; that, while it might be a fraud upon a bank or upon its stock- 
holders, it was not in itself, within the meaning of section 5418, a fraud 
upon the United States. 

Moreover, and in respect to the other phase of the case, if it were to 
be assumed, contrary to our view of the meaning of the sections in 
question, that the word "defraud" was used therein in the limited sensé 
in which it has, under certain circumstances, been accepted in the com- 
mon law, the English statutes, and the statutes of the states, as having 
référence to property and property rights, it is still difficult to see why 
the object sought to be attained in the wrong complained of in this 
case does not come within such acceptation. The purpose of the con- 
spiracy hère was not to secure an opportunity for a qualified person to 
discharge gratuituously the duties of an office under the fédéral govern- 
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ment, but through fraud and déception to avoid the requirements of 
the law in respect to qualifications, and to secure, without such ex- 
amination as the law and governmental régulations require, the priv- 
ilèges, immunities, and émoluments of an office for the duties of which 
the person was not qualified, the chief incentive and leading idea, of 
course, being to secure the statutory pay intended by the government as 
compensation for an officiai answering the requirements and qualifica- 
tions of the law ; and in this sensé surely the object of the conspiracv 
had référence to money and property of the government. It is difficuli 
to see why a conspiracy to wrongfully secure a statutory salary from 
the government, through fraudulent impersonation, stands differently 
than a conspiracy to fraudulently procure a pension from the govern- 
ment, like that in United States v. Adler (D. C.) 49 Fed. 736. 

It is unnecessary to take up the considération of section 5418, and 
counts 2 and 3 based thereon, as involving a distinct and différent 
proposition from that involved in the gênerai discussion of section 5440, 
for the reason, that count i being based upon a conspiracy to defraud 
the government, and upon the idea of certain acts in furtherance there- 
of, and counts 2 and 3 being founded upon the idea of the préparation 
and use of certain false papers for the purpose of defrauding the gov- 
ernment, the two sections and the varions counts présent the same 
question as to the meaning of the word "defraud," and any view ap- 
plicable to either section or any of the counts in this respect is equally 
applicable to ail. 

If thèse sections of the statutes are impotent to deal with fraud and 
déception upon the gênerai government like that involved in this case, 
it is difficult to see upon what principle or upon what interprétation 
they could deal with fraud and déception in respect to an office of great^ 
er power and responsibility, or with fraud and déception upon govern- 
ment rights and régulations more vital to an honest and intelligent 
administration of its service to the people. 

The judgment of the District Court is affirmed. 
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In re SWIFT et al. 

(Circuit Court of Appeals, First Circuit February 26, 1904.) 

No. 472. 

1. Bankeuptcy— Personal Assets— AppeaI/— Findings. 

Where tliere were no express findings of fact either by tbe référée or 
the District Court, on an issue as to vvlietlier certain property had in fact 
been transferred by a partner to the firm, which had been adjudged a 
bankrupt, the Circuit Court of Appeals, on appeal from a décision that 
such property was a part of the bankrupt's assets, was not aided in its 
considération of the case by the weight which ordinarily attaches to the 
findings of courts of flrst instance. 

Tf 1. Appeal and review in bankruptcy cases, see note to In re Bggert, 43 C. 

o. A. a 
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2. Same— Evidence. 

In proceedings for the administration of the assets of a bankrupt i3rm 
of brokers, évidence reviewed, and held Insufficient to authorize a finding 
tàat one of the members of such firm transferred to it certain seats in 
différent exchanges of which he was a member. 

3. S AME. 

Where certain assets, belonglng to one of the members of a flrm of bro- 
kers, whlch subsequently became bankrupt, were not mentloned In the 
partnershlp articles, and such partner's testimony that such of the assets 
as were owned prier to January 1, 1899, were his individual property, and 
were not transferred to the partnershlp, was undisputed, a finding that 
such assets belonged to the flrm was error. 

Appeal from the District Court of the United States for the District 
of Massachusetts. 
See 125 Fed. 217. 

Addison C. Burnham and Albert S. Hutchinson, for appellant. 
Bancroft G. Davis, for appellee. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, Dis- 
trict Judge. 

ALDRICH, District Judge. This is an appeal in bankruptcy, and 
as such raises the whole case. The question hère is whether a seat in 
the Boston Stock Exchange, a seat in the New York Stock Exchange, 
a seat in the Chicago Board of Trade, and certain Wheelman Company 
stock and notes, were the property of E. C. Hodges & Co., which Com- 
pany is in bankruptcy. There were other questions below, but we hâve 
only to deal with sucli questions as are raised by the assignment of 
errors, and they ail relate to the single question stated. 

The discussions upon the briefs and oral arguments hâve taken a 
very broad range, but, after ail, the question in the case is a very simple 
one, and is largely, if not altogether, a question of fact. Williams on 
Bankruptcy (jth Éd.) p. 158. The argument of the appellee is largely 
constructed upon certain supposed presumptions and inferences as to 
relative rights and as to community of interests which resuit where one 
partner only contributes property to the capital of the partnershlp; 
but such argument is without much force in this case, because the 
question hère is whether the stock exchange seats in controversy were 
actually contributed to the partnershlp, and, in a situation like this, 
that becomes a question of fact. The issue hère is not as to the rights 
of creditors in respect to property, which we are at liberty to assume 
was contributed by a sole partner to the capital of the partnershlp. The 
question whether the property was ever in fact contributed is raised in 
limine, and therefore the question whether the individual title ever 
passed to the partnershlp is first to be determined. 

The question of contribution once established, varions presumptions 
as to ownership and rights resuit, and substantial questions of légal 
and équitable creditor rights may then be largely influenced by con- 
sidérations of estoppel and other considérations having référence to the 
ostensible ownership ; and oftentimes, when individual property is 
once in, it may be held by creditors, although the contributing or 
creditor partner, as between himself and the other or debtor partners, 
would be entilled to restoration of title, or to an accounting with re- 



BUKLEIGH V. FOEEMAN. 15 

spect to the property. Oftentimes confusion arîses by appl}âng to 
what is hère the original question, that of contribution, inferences, and 
presumptions resulting- from confused conditions under reputed and 
ostensible ownership in the course of the partnership business; but 
there is nothing in the situation hère which entitles the partnership 
creditors to hold the property in question upon the ground of reputed 
or ostensible ownership as against the individual ownership, if such 
individual ownership has never been parted with in fact. This case, se 
far as we are to consider it, turns upon the question whether the first 
point is established ; that is to say, Is the fact established that Hodges, 
who, it is conceded, was the individual owner of the property in ques- 
tion, actually contributed it to the partnership enterprise? 

The solution of that essential and preliminary question is not aided 
by any presumption or inference as to community of interests based up- 
on the fact of contribution. In a situation like the one before us, the 
proposition that the title was transferred must be established like any 
other proposition of fact. 

Upon this fundamental question of fact there is no distinct finding by 
either the référée in bankruptcy or the District Court. The conclusion 
of the référée, based upon findings and opinion, was that the property 
in question formed part of the assets of the joint estate. Just how far 
this conclusion was influenced by presumptions resulting from ostensi- 
ble and reputed ownership we carinot know. Neither is there anything 
in the record which enables us to détermine just how far the référée 
was influenced by statements of customers who dealt with the firm 
that they had been told that the property in question was joint assets, 
but there is, however, enough in the certificate of the référée to show 
that such phase was taken into considération by him. Neither is it 
apparent from the record that the District Court made a distinct find- 
ing upon the essential and preliminary question of fact. On the con- 
trary, it would seem from the opinion, which is before us, that the 
learned judge of that court, who did not hâve the witnesses before him, 
and who acted upon the record now before us, with expressions of 
doubt reached his conclusions upon gênerai reasoning in respect to 
law and fact. 

Indeed, the learned District Judge says that "the intentions of both 
parties, Hodges and Swift, were vague. The original partnership 
between Hodges and Lowry was of an uncertain character." Again, 
"When the new partnership was formed, consisting of Hodges, Swift, 
and Lowry, the intention was but a little more definite." 

We are aware that, in the absence of circumstances showing the 
contrary, the presumption is that ail facts necessary to a decree were 
found by the court below; but in this case the circumstances show 
that the précise question whether Hodges put the seats, in the various 
stock exchanges, into the firm, intending thereby to contribute their 
title and their value to the capital of the partnership, was not deter- 
mined as a distinct question of fact. There being no express find- 
ings stated in such a way as to make it clear that they were distinct 
findings upon questions of fact, we are not aided in our considération 
of this case by the weight which ordinarily attaches to findings of courts 
of first instance. 
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The stock exchange seats were the individual property of Hodges at 
the time the partnership was formed. The précise question, as we 
hâve said, is whether he parted with his ownership of the seats, and 
contributed their value to the partnership assets. There is nothing 
in the articles of copartnership or in the évidence as to the conduct of 
the parties by way of practical construction of the particular paragraph 
relating to the stock exchange seats, or in the circumstances of this 
case, viewing it in ail its aspects, of sufïicient potency to establish the 
proposition and justify a finding that Hodges parted with his title 
by contributing the seats in the varions stock exchanges to the part- 
nership capital. The partnership was for the limited period of six 
months. There is a paragraph in the agreement which provides that 
the New York and Boston seats standing in the name of Hodges shall 
draw interest up to the amount of $50,000, which shall be charged to 
the gênerai expense account. The Chicago seat was not referred to 
at ail. The seats in the various stock exchanges were of a substantial 
value, considerably more than $50,000. It is contended that Swift, as 
an équivalent, contributed $50,000 to the partnership capital, but this 
turns ont to be a loan negotiated by him upon the responsibility of the 
partnership. The seats were never credited to Hodges, nor were they 
entered upon the books as partnership assets. The fact that Hodges 
was to be paid interest on the arbitrary sum of $50,000 is more con- 
sistent with the idea that it was in the nature of compensation for the 
use than with the idea of an outright contribution of his individual 
property to the partnership capital. There is no occasion, and we hâve 
no right, to enter the field of supposed presumption and inference 
resulting from a community of interests, based upon the fact of con- 
tribution to the partnership property. 

It is highly improbable that Hodges, without provision for pecuniary 
return for their value, intended to pass title to thèse seats to a part- 
nership with thèse young men without capital, formed with référence to 
the profits of the business for a term of six months. We look upon 
the provision in the copartnership ai ticles as to interest on $50,000 
as an expression adopted by the parties for fixing the value of the use 
of the seats in the stock exchanges to the partnership business. 

We do not get much aid in the solution of a question like the one 
with which we are now confronted from reported décisions. Each case 
must necessarily stand upon its own merits. In Grecean v. Bell (C. C.) 
115 Fed. 553, where it was determined that the individual title to a 
trade-mark owned by one of the partners, used in the partnership busi- 
ness, did not pass without an express agreement, the question is rea- 
soned as though it were to be governed by a rule or by a doctrine, and 
a quotation from Brown on Trade-Marks, where it is said that what 
the partnership takes over as its own dépends entirely upon the terms of 
the partnership agreement, is referred to as a doctrine stated by the text- 
book writer. In our view, the détermination of such a question is not 
controlled by a rule of law, but is in each case to be determined as a 
question of fact, and that fact must be ascertained upon the évidence 
which describes and illustrâtes the situation of that particular case. 
Of course, how a question of fact will be determined dépends largely 
upon the character of the question, and rules of law hâve to do with 
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the kind and measure of proofs, and, under ail conditions, the proofs 
must be sufficiently definite and of sufficient substance to fairly and 
reasonably establish the proposition asserted. 

We reach the conclusion that there is nothing in the record to 
justify a finding of fact that the stock exchange and board of trade 
seats which were the individual property of Hodges were contributed 
to the joint assets of the partnership. 

The Wheelman assets were not mentioned in the articles of agree- 
ment, so far as we hâve discovered were only referred to in the évi- 
dence of Hodges, and his undisputed statements must be received as 
establishing the fact that such as were prior to January i, 1899, were his 
individual property, and were not transferred to the partnership. 
Thèse assets, therefore, so far as they existed prior to January r, 1899, 
stand the same as the Boston and New York Stock Exchange seats 
and the Chicago Board of Trade seat, and the gênerai observations 
with référence to that phase of the case apply with equal force to such 
as existed prior to the time to which we hâve referred. 

The Wheelman transactions, subséquent to the formation of the 
partnership, stand differently ; and while the proofs as to the status 
of such assets existing subséquent to January i, 1899, are very meager 
and unsatisfactory, we think it is established as a fact that such as were 
acquired subséquent to January i, 1899, were based upon partnership 
transactions and related to partnership business, and should there- 
fore be treated as partnership assets. 

The decree of the District Court is reversed so far as it relates 
to the seat in the Boston Stock Exchange, the seat in the New York 
Stock Exchange, and the seat in the Chicago Board of Trade, and 
the decree is modified so far as it relates to the Wheelman assets 
so as to exclude from partnership assets such as existed prior to 
January 1, 1899 ; the case is remanded to the District Court for fur- 
ther proceedings not inconsistent with this opinion; and the appel- 
ants recover costs in this court. 



McRAE V. LONSBT et al. 

(Circuit Ctourt of Appeals, Sixth Circuit. May 14, 1904.) 

No. 1,271. 

1. Fbaudttlent Repeesentations— Questions foe Juet. 

Where, In an action on a note glven for the machlnery and the sunken 
hull of a vessel, défendants by spécial plea alleged that the note was 
glven by reason of false représentations as to the condition of the hull, on 
which défendants relied, and there was évidence that when défendants 
attempted to ascertaln the condition cf the hull the water over and about 
It was so disturbed and rolly that the hull could not be seen, and that de- 
fendants relied on the représentations, which were warranted to be true, 
It was proper for the court to submit to the jury whether the facts could 
hâve been readily ascertained by inspection, and whether défendants In 
fact relied on the truth of such représentations. 

2. Same — Conteacts — Rescission — False Repeesentations — Waeeanty— 

Beeach. 

Where défendants claimed the right to rescind a contract by reason of 
the falsity of représentations made by plaintiff concernlng the property 

130 F.— 2 
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purchased, It was Immaterlal whether défendants relled on the representa- 
, tiens per se, or on an express warranty of their truth. 

3. Same— Spécial Défense— State Pbactice— Notice, 

Under the law of Mlchlgan that a notice of spécial défense to be attached 
to a plea of the général Issue Is sufflcient If It Informs the plalntlff 
of the substance of the matter proposed to be shown under It, a notice of 
spécial défense to an action on a note glven for the prlce of the machlnery 
and sunken hull of a vessel, alleglng that at the time of the purchase the 
hull was submerged, and that plaintifC Induced défendants to make the 
purchase by représentations detalled with regard to the condition of the 
hull, Its value, etc., as of his own knowledge, and warranted such repré- 
sentations to be true, but that the same were false, and that it was there- 
after discovered that the hull was worthless, whereupon défendants de- 
manded thelr note and their expenses incurred in endeavoring to raise 
the hull, for whlch judgment was demanded in favor of défendants with 
the cancellation of the note, was sufflcient to raise the issue of défend- 
ants' right to a cancellation of the note for fraud. 

4. Same— Damages. 

Where défendants were Induced to enter into a contract for the pur- 
chase of the machlnery and sunken hull of a vessel by reason of plalntlfC's 
false représentations, and on attempting to raise the hull it was found 
to be worthless, défendants, in addition to a rescission of the contract, 
were entitled to recover the reasonable expense incurred by them in en- 
deavoring to raise the hull before its true condition was discovered. 

5. Same— Evidence. 

Where a contract for the sale of the machlnery and the sunken hull of 
a vessel was in writlng, the hull and machlnery being both sold for a lump 
sum, and the seller claimed that the hull was not included in fixing the 
prlce, but was thrown in as a glft, expert évidence was admissible to show 
that the machlnery without the hull was of much less value than the pur- 
chase price named in the contract. 

In Error to the Circuit Court of the United States for the Eastern 
District of Michigan. 

Tarsney & Fitzpatrick, for plaintifif in error. 
Martin Croclcer, for défendants in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge, delivered the opinion of the court. 

This is an action brought to recover the contents of a promissory 
note given by the défendants, Lonsby, to McRae, November 8, 1899, 
for $3,300, with interest. The défendants pleaded the gênerai issue, 
and added a notice of a spécial défense in the form prescribed by a 
statute of Michigan relating to pleadings in actions at law. The spé- 
cial défense set up was, in substance, this: That the note was given 
for the purchase price of the parts of the dismantled steamboat called 
the Byron Trerice, consisting of the hull, the boiler, the engine, and 
machlnery; that at the time of the purchase ail except the hull had 
been removed and was stored on land; that the hull was lying sub- 
merged in Lake Erie, near Leamington, Ontario, where she had suf- 
fered the loss of her upper parts by fire and was sunk ; that the plain- 
tiff induced the défendants to make the purchase by représentations, 
which are detailed at length, in regard to the condition of the hull and 
its value, as of his own knowledge, and warranted his représenta- 
tions to be true, declaring that if they were not true the défendants 
need not pay for the articles sold; that the défendants relied upon 
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thèse représentations, believing them to be true, and made the pur- 
chase and gave the note upon the faith of them ; that they set about 
raising the hull, and in doing so found that the représentations of 
the plaintiff above mentioned were false, and that the hull was in fact 
worthless; that on making this discovery they notified the plaintiff 
that they would hâve no more to do with the articles purchased or 
claim any interest in them, and demanded back their note; and that 
they expended about $500 in trying to get the hull afloat, for which 
they prayed judgment against the plaintiff. It appears that the boil- 
er, engine, and machinery were never taken by the défendants, but 
remained where the plaintiff had stored them before the sale. The 
hull fell apart in the attempt to raise it, and was left where it was. 

Upon the trial, the parties offered évidence bearing upon the issues 
made by the pleadings. The jury rendered a verdict in favor of the 
défendants for $450. This verdict plainly imports, in the light of the 
charge of the court, that the jury found that the représentations were 
made as charged, that they were false, that the défendants had on 
that account repudiated the purchase, and were therefore entitled to 
hâve their note surrendered; and, further, that the défendants, in 
reliance upon the false représentations, had expended $450 in endeav- 
oring to get the hull afloat before they discovered the fraud. The 
plaintiff" took several exceptions to the rulings of the court upon the 
trial, which we proceed to consider. Most of them may, however, be 
generalized and considered together. It is contended that, in order to 
create a liability for représentations which are untrue, it must appear 
that the facts could not readily be known by inspection ; and, further, 
that it must appear that the party complaining relied upon the truth 
of the représentations and acted upon them; and, subordinate to this 
last proposition, that, if it appears that the party relied upon a war- 
ranty that the représentations were true, he must dépend upon the 
warranty as a contract of indemnity, and cannot ground his complaint 
upon the false représentations par se. And it is claimed that the facts 
were open to inspection ; that the défendants did not rely upon the rep- 
résentations, but relied solely upon the warranty. 

The first two of the propositions above stated may be admitted to 
be correct. But the facts to which it is proposed to apply them were 
matters to be determined by the jury. And it is sufficient to say that 
there was some évidence from which they might hâve determined them 
in favor of the défendants. There was évidence that, when the de- 
fendants tried to iind out the condition of the hull, the water over and 
about it was so disturbed and roily that the hull could not be seen. 
There was also évidence tending to show that the défendants relied 
upon the représentations, for the représentations were what was war- 
ranted. It is useless to argue that the weight of the évidence was the 
other way. The court was not authorized on that account to take the 
questions from the jury. 

With respect to the other proposition, it is to be observed that the 
question whether the défendants relied upon the représentations which 
proved to be false, or relied upon a warranty of their truth, was one 
which concerned the sufïiciency of the ground on which the défendants 
reiied as a justification of their rescission of the contract, and the dis- 
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tinctîon contended for was wholly immaterial. For whether the false 
représentations or a false warranty of their truth were relied upon in 
either case, on discovery of their falsity the purchaser might rescind. 
Thornton v. "WVnn, 12 Wheat. 183, 6 L. Ed. 595; Rubin v. Sturte- 
vant, 80 Fed. 930, 26 C. C. A. 259; Voorhees v. Earl, 2 Hill, 288^ 
38 Am. Dec. 588; Dorr v. Fisher, i Cush. 271. The distinction is for 
most purposes rather shadowy. It will be understood that when we 
speak of a false warranty we are referring to a warranty superimposed 
upon false représentations, and not a mère warranty unaccompanied 
by fraud. In the former case it has long been settled that an action 
of tort will lie, the law regarding the warranty as being a continuation 
of the fraudulent représentations. In this case the court put the case 
to the jury in such form as would require the défendants to prove 
that the représentations of the plaintiff were false and fraudulent, and 
not that a bare warranty would be sufficient. By the law of Michigan, 
the notice of spécial matter to be attached to the gênerai issue is not 
required to conform to the rules of spécial pleading, and it is enough 
if it informs the plaintiff of the substance of the matter proposed to be 
shown under it. Tested by this rule, it cannot be doubted that this no- 
tice informed the plaintiff fully of the matters which were upon the 
trial attempted to be proved. If acute criticism can be turned upon 
it in respect to its noncompliaiice with matters of form, it is such crit- 
icism that the statute abolishing spécial pleading and substituting a 
mère notice was designed to thwart. Rosenbury v. Angell, 6 Mich. 
508; McHardy v. Wadsworth, 8 Mich. 349; Farmers' Mutual Ins. 
Co. V. Crampton, 43 Mich. 421, 5 N. W. 447. 

It is objected that the court erred in giving such instructions as 
would permit the jury to find a verdict in favor of the défendants for 
the expenses they were put to in trying to get the hull up out of the 
water. But we think that, if such expenses were reasonable in amount, 
they might be recovered as damages produced by the plaintiff's fraud- 
ulent représentations. Whether they were reasonable or not was a 
question for the jury. It is true that the court told the jury that, if 
they found that the contract was brought about by the fraud of the 
plaintiff, they might allow the sum of $450 to the défendants, there 
hcing some évidence that that was the amount of expenses incurred. 
The plaintiff's exception was "to that part of the charge wherein the 
court says, if they should find for the défendant on the ground of 
false représentations, that they may allow him what he has expended 
in the attempt to raise the vessel." This exception seems to be found- 
ed on the objection to allowing such a recoverv at ail, and not to point 
to any error of the court in submitting the sum of $450 as the amount 
which they might find. If the plaintiff desired the question of the rea- 
sonableness of an expenditure to that amount to be submitted, he should 
hâve drawn the court's attention to that subject. As we hâve indicated, 
we think the exception to any recovery for such expenses cannot be 
sustained. The rescission of the contract by the défendants did not 
prevent their recovery for the damages they were brought to suffer 
by relying on the false représentations which induced it. Not having 
got what they bought, they were not obliged to go on and keep and pay 
for a thing they had not bought and did not want. Nor would the 
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refunding of the price paid — that is to say, the recovery of the note — 
restore to them the expense they had incurred by reason of the plain- 
tiiï's fraud, a conséquence which the plaintiff must hâve known the 
défendants would suffer. Warren t. Cole, 15 Mich. 265; Kimball & 
Austin Mfg. Co. v. Vroman, 35 Mith. 310, 24 Am. Rep. 558 (a case 
of false warranty) ; Atlanta, etc., R. Co. v. Hodnett, 29 Ga. 461 ; 14 
A. & E. Encycl. of L. 178. In Wilson v. New U. S. Cattle Ranch Ce, 
36 U. S. App. 634, 73 Fed. 994, 20 C. C. A. 241, Judge Sanborn stated 
the rule as follows : 

"Upon a rescission of a contraet, the measure of damages Is the considéra- 
tion paid, and the moneys naturally expended on account of the purchase be- 
fore the fraud was discovered." 

A witness named Cederstrom was called by défendants as an expert 
to prove the value of the engine, the object being to repel a contention 
made by the plaintifif that the hull was net included in the purchase 
but was thrown in as a gift, by showing that the boiler, engine, and 
other machinery would not be worth anything like the purchase price. 
It was objected that the testimony was incompétent because there was 
no such issue. But the contention- of the plaintiff just stated did raise 
such an issue. However, the testimony on this subject was wholly im- 
material, and coUld hâve done no harm, for the contraet, which was 
in writing, expressly included the hull as one of the articles sold for 
the lump sum of $3,300. 

The judgment must be affirmed, with costs. 



HUBERT V. CITY OP NEW ORLEANS. 

(Circuit Cîourt of Appeals, Flfth Circuit April 5, 1904.) 

No. 1,251. 

1. FEDERAL Courts— JuRisDicTioN— Diverse Citizenship— Receivers— Rioht 

To Sue— Succesbors. 

Where, after a foreign recelver, appointed by a state court, had brought 
suit in the Circuit Court of the United States sitting in Loulsiana against 
a City of that state, his authority to prosecute the suit was annulled by 
the Suprême Court of the state, the Circuit Court had no jurisdiction 
to permit the continuance of such suit by a citizen of Loulsiana, appointed 
as such receiver's successor after his death. 

2. Same— Authority to Sue. 

Where a receiver, appointed by a state court, was authorized to demand 
and receive any and ail sums which may hâve been or might thereafter 
be collected or received on account of a certain police board tax for cer- 
tain years, and thereafter the authority was enlarged so as to Include 
ail the assets, claims, and taxes owned and collected by or due to such 
board prier to 1879, such authority was not sufficient to glve the receiver 
the right to sue to recover such assets or daims. 

1[ 1. Diverse citlzenship as ground of fédéral jurisdiction, see notes to Shipp 
V. Williams, 10 C. C. A. 249 ; Mason v. Dullagham, 27 C. C. A. 298. 

If 2. Suits by and against reeeivers of fédéral courts, see note to J. I. Case 
Plow Works v. PinliS, 26 C. C. A. 49. 
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In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 
The following is the statement of the case and the opinion below : 

On Aprll 3, 1890, R. F. Harrison, a citizen of Mississippi, alleglng liiniself 
to be receiver of the Board of Metropolitan Police by appointment of the late 
Third District Court for the parlsh of Orléans, La., flled suit No. 11,899 in this 
court, averrlng that by certain acts of the Législature of Louisiana creating 
the board it was made the duty of the clty of New Orléans to levy and collect 
a certain spécial tax for the support of the offleers and members of said board : 
that the city owes the board a balance of $118,057.49 and iuterest because of 
said taxes. On May 31, 1890, the receiver, by a supplemental pétition, In- 
creased his demand to $9-10.379.66 and interest. On November 17, 1902, Louis 
A. Hubert, alleging himself to be the duly appointed and qualifled receiver, 
flled his supplemental and amended pétition, claimlng from the city $740,108.- 
54 and Interest on account of said taxes. It was admitted that Harrison, 
the original plaintilï, was, when this suit was brought, a citizen of Mississippi ; 
that he died December 30, 1890; that the receivership remained vacant until 
December 22, 1899, when, on the application of the city of New Orléans, the 
présent plaintiff, Hubert, was appointed receiver by the civil district court 
for the parish of Orléans, La., and that he duly qualifled ; that Hubert is a 
citizen of Louisiana, and the Board of Metropolitan Police was also a citizen 
of Louisiana. There was évidence showing the receivership proceedings in 
the State courts. The city flled an exception to the supplemental and amended 
pétition of the receiver, Hubert, which was tried by a jury. The court direct- 
ed a verdict for the city, and dismissed the suit for the reasons stated in the 
opinion. Purther facts concerning the litigation are stated in State ex rel. 
Brittin et al. v. City of New Orléans, 43 La. Ann. 829, 9 South. 643. 

PARLANGE, District Judge. The exception to the supplemental pétition 
of Louis A. Hubert, receiver, is virtually founded on two groiinds, viz. : First, 
that this court has no jurisdiction, because the parties on both sides are citi- 
zens of Louisiana ; second, that Hubert, the receiver, is not authorized to bring 
the suit. It was conceded that the parties are citlzens of Louisiana, and, 
there being no conflict of évidence, cross-motions to direct a verdict were 
made, and the court directed a verdict in favor of the exceptor, the clty of 
New Orléans, and against the plaintiff. In accordance with the verdict, the 
court has sustained the exceptions, and dismissed the suit without préjudice. 
I am clearly of opinion that as Hubert, the présent receiver, is a citizen of 
Louisiana, he cannot prosecute the suit against the clty of New Orléans, whlch 
is also a citizen of Louisiana. Harrison, the deceased receiver, was, it is true, 
a citizen of Mississippi, but, the appointment under which he claimed the 
right to prosecute suit No. 11,899 in this court havlng been annulled by decree 
of the Suprême Court of this state (State ex rel. Brittin y. City of New Orléans, 
43 La. Ann. 829, 9 South. 643), and his authorization to prosecute that suit 
in this court having also been annulled, it is clear to me that Hubert can 
claim no standing in this case because of the citizenship of Harrison. No 
benefit can resuit to Hubert from a suit by Harrison as receiver under an 
unlawful appointment. That the eounsel who brought suit No. 11,899 were 
convinced that it virtually went out of existence because of the decree of the 
Suprême Court of this state and the annulment of Harrison's authorization 
seems to be plainly shown by the fact that for more than 10 years no step 
was taken In the suit. The Suprême Court of this state virtually said con- 
cerning Harrison : "The order enlarging the powers of the receiver in this 
case was practically a new and distinct appointment." If the conferrlng of 
the enlarged powers on Harrison in 1890 constituted "a new and distinct 
appointment," the same resuit followed the appointment of Hubert December 
22, 1899, under the same enlarged powers. The supplemental pétition must 
be considered as a new suit brought by a receiver who is a citizen of Louisi- 
ana, and therefore this court has no jurisdiction in the matter. I belleve, 
as did the Suprême Court of this state, that the enlargement of Harrison's 
powers constituted a new and distinct appointment. But it should be notlced 
that, even if that view is incorrect, the result, so far as the matter in hand 
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Is concerned, would be the same ; for, even If the order enlarglng Harrison's 
powers dld not constitute a new appointment, it was, at ail events, his only 
fiource of authorlty for prosecutlng suit No. 11,899, and the question then would 
be whether, Harrison's capacity and authorization to prosecute the suit hav- 
ing been annulled, Hubert can now, many years afterwards, clalm a standing 
In this court because Harrlson, at the time he brought the suit, was a citizen 
of Mississippi. Clearly, he cannot do so. It should be noticed that Harrison 
brought suit No. 11,899 before the enlargement of his powers. 

I bave considered carefuUy the cases eited by the receiver's counsel in sup- 
port of the jurisdiction. In my opinion, none of them apply to the matter 
in hand. It may well be, under those authorities, that If Harrison had brought 
suit No. 11,899 by virtue of a lawful appointment as receiver, and with due 
authorization from the court which had appointed him, and the appointment 
and authorization had not been annulled, this court would not be divested 
of its jurisdiction over the case by the mère fact of his death ; and that Hu- 
bert, although a citizen of Louisiana, could prosecute the suit. But such a 
situation would be radically différent from the one presented In this matter. 
The annulment of Harrison's second appointment, and of his authorization to 
prosecute suit No. 11,899, left nothing of that suit to which Hubert can now 
lay claim to maintain the jurisdiction. If Harrison were alive, he could not 
prosecute the suit. The annulment of his appointment and authorization op- 
erated virtually the dismissal of the suit, and it may be — ^though the point 
need not be decided — that Harrison's second appointment was void ab initio. 
It is obvious, of course, that Harrison's death could not put Hubert in a better 
position than Harrison with regard to the litigation instituted by Harrison. 

Even if Hubert were a citizen of another state than Louisiana, and the cour^ 
had jurisdiction, the suit would hâve to be dismlssed, because Hubert bas 
not been authorlzed to bring the suit. The authorization of Harrison con- 
cerning suit No. 11,899 was specially annulled by the state court on January 
9, 1891, and, besides, the annulment of Harrison's second appointment put an 
end to the power and authorlty to prosecute the suit. 'Therefore Hubert 
ean claim no authorlty to sue in this court by transmission from Harrison. 
The only contention with regard to the question of Hubert's authorization is 
that his power to sue In this court results from the terms of his appointment. 
On Deeember 22, 1899, he was appointed by the state court "receiver of the 
Board of Metropolitan Police, to succeed R. F. Harrison, deceased." On No- 
vember 20, 1900, his powers were enlarged by the state court "so as to include 
ail of the assets, claims, and taxes owned and controlled by or due to the 
sald Board of Metropolitan Police prior to 1879." Harrison was appointed 
receiver in 1877, and "authorlzed to demand and receive from J. 0. Denis, 
Esq., administrator of finance of the clty of New Orléans, or from said clty, 
or any other person, any and ail sums which may hâve been or may hereafter 
be collected or received for or on account of the metropolitan police tax for the 
years 1874, 1875, and 1876." It is évident to me that Hubert bas not been 
authorized to sue, and it would seem that the learned counsel who represented 
Harrison dld not belleve that Harrison could sue under the terms of his 
appointment, for, before suing in his behalf in the state court, and subsequent- 
ly In order that he mlght proceed with suit No. 11,899 in this court, they 
sought and obtalned the authorization of the state court which had appointed 
Harrison. "A receiver may not bring any suit wlthout flrst obtalning leave 
to do so from the court which appointed him. This rule is universal in the 
absence of statutory provisions changing It. • • * It bas become eus- 
tomary, in order to avoid the necesslty of fréquent applications, for the court 
to glve the receiver gênerai leave to bring suits. If such authorlty is not 
glven in the order of appointment, it may be conflrmed [conferredî] by a sub- 
séquent order." Am. & Eng. Bncy. Law (Ist Ed.) verbo "Receivers," vol. 20, 
pages 229 and 230. Also, as to the necesslty of gênerai or spécial authoriza- 
tion, and, Incidentally, of averment by a receiver of his authorization, see 
Gluck & Becber on Receivers, § 46, and notes. 

The order of the state court appointlng Hubert and the subséquent order 
of the same court enlarglng his powers do not refer in terms to the order 
appointlng Harrison In 1877, but, even if they bad, Harrison was only author- 
ized "to demand and receive" from any person the taxes of 1874, 1875, and 
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1876, then eollected or afterwards to be coUected. Tins gave him no power 
to sue, and, as already stated, he was aware of the fact, and sought and ob- 
tained the court's authorizatlon with regard to the two sults whleh he tnstltut- 
ed — one In the state court, and suit No. 11,899 In this court. In any event, Har- 
rison's first appointment did net refer to the assessments which are sued for 
by Hubert. In Screven v. Clark, 48 Ga. 41, the order appolnting the receiver 
reeited: "He Is hereby ordered to collect Immediately ail of said property 
together, and hold the same subject to the further order of the court." It was 
held that this conferred no authorlty to bring suit. In the same case the 
court said: "The rule is perhaps an arbitrary one, but is, nevertheless, well 
settled, that a receiver bas no right to sue without express authority from the 
chancellor. His gênerai authority to collect and keep the assets is not sufii- 
cient to justify him in bringlng an action. A receiver Is at last only an 
offlcer of the court, and the foundatlon of the rule probably Is that It Is always 
for the court itself to détermine whether it shall be dragged into litlgatlon. 
At law, the party having the légal right to sue is the proper party, and if 
one cornes suing for the property of another he must show, as part of his right 
to recover, the authority he has to corne Into a court of law assertlng anoth- 
er's right. We think this fallure to show any authority to sue is fata! to the 
case of the plaintiff below." The only case cited by plaintlff's counsel, whlch, 
in my opinion, bears on the question of authorizatlon is Helme v. Littlejohn, 
12 La. Ann. 298, decided by the Suprême Court of this state. With great re- 
spect for the opinions of that high tribunal, It may be said that the case seems 
to stand singly and alone. It was decided In 1857, at a time when the law 
of receiverships was almost unknown in Louisiana. It is but recently that 
législation on the subject of receiverships has for the first time been enaeted 
in Louisiana. Under the circumstances It seems to me that the case cannot 
control as against the unlversal rule that recelvers must be authorized to sue, 
either specially or generally. 

Chas. Louque and Rouse & Grant, for plaintiff in error. 
Frank B. Thomas, Asst. City Atty., for défendant in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. A majority of the court is of the opinion that the 
judgment of the Circuit Court is right, and it is therefore aflfirmed. 



BEST V. KBSSLBB, 

(Circuit Court of Appeals, Seventh Circuit Aprll 12, 1904.) 

No. 1,002, 

LiBEL— Damages — Evidence on Question of Réputation. 

Where plaintiff In an action for llbel took the stand and testifled as to 
his standing and réputation In the communlty, a cross-examination, which 
elicited the fact that he had been a gambler for large stakes, and other 
facts which would tend to affect his réputation, was proper and pertinent 
to the issue on the question of damages, and the exclusion of such cross- 
examination from the jury on such issue, while the direct testimony was 
allowed to stand, was error. 

APPEAL ASSIQNMENT OF ERKOE— SUFnCIENCT. 

The rule of the Circuit Court of Appeals which requires an assignment 
of error relating to the charge of the court to state distinctly the grounds 
of objection, does not require the court to refuse to consider an assign- 
ment which merely sets out the language objected to, where the objection 
as clearly appears from such language as it would If the assignment were 
further elaborated. 
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In Error to the Circuit Couft of the United States for the Eastern 
District of Wisconsin. 

F. C. Winkler, for plaintiff in error. 
Nathan Glicksman, for défendant in error. 

Before JENKINS and GROSSCUP, Circuit Judges, and BUNN, 
District Judge, 

BUNN, District Judge. This is an action for libel for the publi- 
cation of an article in the Germania, a German newspaper of the city 
of Milwaukee, on March 30, 1902. The article, as published in the 
Germania, was a German translation of one which first appeared in 
the Rider and Driver, a paper published in New York City on March 
22, 1902. The article charges fraud and misconduct on the part of 
the défendant in connection with a matter which had been discussed 
in the newspapers relating to the alleged fraudulent substitution of 
a certain French wine exploited by the plaintiflf, and known as "White 
Seal," made by Moet & Chandon, in France, in the place of a Ger- 
man wine known by the name of "Rheingold," on the occasion of 
the christening in New York Harbor of the German Emperor's yacht 
Meteor. The article assumes the truth of such fraudulent conduct, 
and that the défendant had been guilty of causing a bottle of his 
Champagne to be clandestinely substituted for the German bottle 
which the Kaiser wished to hâve used at the christening oî his yacht 
under the auspices of his brother, Prince Henry, and désignâtes the 
plaintifï as a most disgustingly vulgar and objectionable wine ex- 
ploiter, and accuses him of clandestine and dishonest practice in con- 
nection with the transaction. 

The defendant's answer justifies the publication of the article on 
the ground of its being true, but on the trial no proof was given of 
its truth, and, the publication being conceded to be libelous, the case 
resolved itself into a mère question of the extent of the injury to the 
plaintifï's réputation and the amount of damages thereby sustained. 

In a libel suit the plaintifï's réputation is in issue, as the injury to 
that is the principal measure of damages. The défendant may always 
attack the plaintifï's standing and réputation if he wishes to do so. 
It is presumed, however, to be good until the contrary is shown. The 
plaintiff had alleged in his complaint that he was at ail times of good 
name, famé, and crédit, and of good réputation. To strengthen the 
presumption of law in his favor, he introduced on the trial three sev- 
eral dépositions by citizens, bank présidents of New York, to prove 
his good standing. One of the witnesses named among the direct- 
ors of his bank such notable men as Mr. Alexander, Mr. Coler, Mr. 
Chauncey M. Depew, Kuhn, Loeb & Co., Mr. Gould, and others. 
Not content with the testimony of thèse witnesses, the plaintifï, to 
further substantiate a character which had not been attacked, him- 
self took the stand to make more clear his standing and good name. 
He had lived in New York City 33 years. Was président of the 
George A. Kessler Company, sales agent for the Champagne wines 
of Moet & Chandon, of Epernay, France. The firm business was 
very extensive throughout Europe and in every city in the United 
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States, Canada, and în Havana. In 1902 he was a member of the 
Chamber of Commerce of the city of New York, and still was, and 
of the New York Board of Trade and Transportation Company, and 
over half the charitable organizations in New York. Such was the 
rather enviable and exalted standing which the plaintiff gave to him- 
self in order to enhance the damages. This évidence was ail admit- 
ted against the defendant's objection. On cross-examination he was 
asked if he had not gambled a good deal, and he said he had. In the 
summer of 1901 he had lost a large sum of money in Saratoga in the 
clubhouse of Richard A. Canfîeld. "Q. How large a sum? A. $13,- 
500," which he paid, and had the receipt in his pocket. In answer to 
the question whether he had gambled for women in gambling houses, 
he said, "I may hâve in a friendly way, over a supper or dinner, or 
something tliat happens in the summer time — récréation. Q. In the 
summer of 1898, were you giving a supper at Saratoga to three la- 
dies, and ofïered to play for them for something, and go out, and 
after a little return and bring back $275, or thereabouts? A. I do 
not recollect the fact. It may hâve been. Q. Hâve you been an 
operator in stocks to a considérable extent ? A. To a very large ex- 
tent, yes. Q. How many deals did you hâve up to the time of the 
panic in May, 1901, when the Northern Pacific went up kiting? A. 
I had a great many. Cannot tell how many. I defaulted on none. 
I had a dispute with one house that owes me $750 that I am suing 
them for. They are suing me for $180,000, which is coming up next 
month. Q. That matter has been ventilated in the newspapers a 
great deal, has it not? A. The case has been cited in the newspa- 
pers. Q. You had an acquaintance with Vera Douglas some years 
ago, did you not? A. I knew the lady. Q. A good deal was pub- 
lished in the newspapers about you and her, was there not? A. No, 
sir; there was not. There was in one paper some silly article. It 
was false and ridiculous, like other statements and reports that get 
in occasionally. Q. You had a little épisode with a Spanish actress, 
Otera, at one time, did you not? A. No, sir; I did not. Q. Didn't 
you know her? A. I simply met her. I did not know her. Q. You 
knew a sister of hers ? A. Never. That is one of those blackmailing 
things. I threw a man out of the office because he published that 
article. It was afterwards retracted under oath by Otera herself be- 
fore the court. She was arrested for it." This évidence was legiti- 
mate cross-examination on the one subject upon which plaintifï's tes- 
timony in chief was directed, which was the matter of his réputation 
and crédit, and was given without objection. In giving the case to 
the jury, this évidence of the plaintifï on cross-examination was ail 
taken from the jury on the question of his standing and réputation. 
It bore on the very matter at issue, and shaded ofif the likeness which 
the plaintiff and his witnesses had made of himself. It was needed 
to complète the picture. Without the shades as well as the lights, 
the portrait would be incomplète. This évidence was ofïered and ad- 
mitted without objection on the question of the plaintifï's réputation 
and standing. That was the subject at issue, and the testimony on 
both direct and cross examination had no other aim or bearing. 
The court charged the jury that no testimony had been introduced 
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wliîch tends to impeach the plaîntîff's character so far as ît îs affected 
by the issues in this case. That the testimony which the plajntiff has 
been allowed on cross-examination of inquiries made as to the gam- 
bling and stock opérations and things of that kind was received and 
allowed only upon the question of his credibility as a witness in the 
case, and net as afïecting his réputation or character, for which he 
was entitled to compensation if an injury was occasioned thereto by 
the libel. Exceptions were taken to this charge, which we think are 
well sustained, and that the charge was erroneous. How much 
weight it would hâve had with the jury cannot be known. That was 
a question for the jury. But that it was most likely to hâve some 
influence on the question of damages is altogether probable. It can 
hardly be said that a business man who sues for injury to his stand- 
ing and réputation in the community where he lives, but who con- 
fesses himself to be a gambler for large stakes, and who visits gam- 
ing places in Company with women, should be regarded by the jury 
as necessarily having a réputation above reproach. 

One of plaintifif's witnesses was asked the question whether plain- 
tiff was not regarded in the community as an honorable man. The 
answer was, "In a business way, yes." But a business man who is 
a gambler would hardly be trusted in a matter of business with the 
same faith and crédit as one who is not afïected by such a vice. The 
question was altogether one for the jury, and the cross-examination 
should hâve gone to the jury with the plaintifï's testimony in chief 
as a part of the case. 

An exception was taken by counsel for défendant in errer to the 
sufficiency of the assignments of error. It is apparent that there has 
not been a complète and literal compliance with rule 2, which pro- 
vides, among other things, that when the error relied upon relates to 
the charge of the court the assignment of error should state distinctly 
the grounds of the objection to the instruction. The assignments of 
error relating to the matter in hand are as follows : 

"(14) The court erred In charging the jury In the foUowing words: 'And 
no testimony has been Introduced which tends to impeach his character so 
far as It is affected by the Issues in this case.' (15) The court erred In char- 
ging the jury in the folJowIng words : 'The testimony which the plaintiff has 
been allowed on cross-examination of Inquiries made as to the gambllng and 
stock opérations and things of that kiud was recelved and allowed only upon 
the question of his credibility as a witness In the case, and not as affecting 
his réputation or character, for which he was entitled to compensation if any 
injury was occasioned thereto by the libel.' " 

The grounds of objection to thèse instructions are not set out fur- 
ther than they appear upon the face of the assignments — quite as 
clearly as though the record were incumbered by the injection of an 
argument into the body of each of the two assignments. It is not 
possible that either the court or counsel could be misled by thèse as- 
signments, or hâve a doubt as to their proper meaning. Besides, the 
same rule provides that the court, at its option, may notice a plain 
error not assigned. Although the assignments are not in strict ac- 
cordance with the rule, we think the court should take notice of the 
error. 

Judgment reversed, and cause remanded for a new trial. 
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KIP-ARMSTRONG CO. v. KING PHILIP MILLS. 
(Circuit Court, D. Massachusetts. Aprll 20, 1904.) 
No. 1,478, 

1. Patents — Construction or Claihb— "Rotaet" Pabt. 

The Word "rotary," used in a clalm of a patent to descrlbe an élément 
of a comblnatlon, does net necessarlly Imply a continuons rotation of the 
part, so as to make it neeessary to limlt the clalm by readlng into it as 
an additlonal élément mechanlsm for such rotation, but is properly de- 
scriptive if the part is capable of being rotated by hand or otherwise. 

2. SaME— INFEINGEMENT— WaEP StOP-MOTION FOE LOOM. 

The Baker patent, No. 595,688, for a warp stop-motlon for looms, elalm 
5, eonstrued, and held not antlclpated, valld, and Infringed. 

In Equity. Suit for infringement of letters patent No. 595,688 for 
a warp stop-motion for looms, granted to William H. Baker, December 
21, 1897. On final hearing. 

Harold Binney, for complainant. 
Charles F. Richardson, for respondent. 

HALE, District Judge. This suit in equity învolves the construction 
and alleged infringement of a patent to William H. Baker, No. S95,688j 
dated December 21, 1897, for a warp stop-motion for looms. The fifth 
claim of the patent is in issue. It is as follows: 

"(5) In an electrical warp stop-motion for looms, the combination with the 
thread-supported circuit-closers, of a rotary contact-bar for said circuit- 
closers to engage, a circuit embracing said bar and closers, and electrically- 
controlled clutch-shlpping mechanlsm." 

The spécification describes the invention as follows : 

"This Invention relates to means for automatically stopplng a loom upon 
the breakage of a warp-thread therein; and it haa for its object to provide 
simple and effective electro-mechanlcal means vchereby the elutch which con- 
nects the driving-shaft of the loom with a loose driven puUey thereon may be 
automatically diseonneeted upon the breakage of a warp-thread." 

The mechanlsm thus brought before the court is for the purpose of 
automatically stopping the opération of a loom upon the breakage of a 
warp-thread. Each warp-thread supports a metallic circuit-closer, 
which, when the warp-thread breaks, drops upon the top of a metallic 
contact-bar. This fallen circuit-closer and the contact-bar co-operate 
and complète an electrical circuit, by the opération of which with an 
electro-magnet a clutch-shipping mechanlsm is put in motion, which, 
stops the loom. It will be seen that the claim présents upon the face 
of it four éléments : (i) The thread supported circuit-closers ; (2) the 
rotary contact-bar for said circuit-closers to engage; (3) a circuit em- 
bracing the contact-bar and closers ; (4) an electrically controlled clutch- 
shipping mechanism. The défenses are that the patent is invalid, that 
it has been anticipated, and that it has not been infringed. The great 
force of contention in the case is placed upon the meaning of the 
second élément in the claim, namely, the rotary contact-bar. The 
learned counsel for the défendant contends that in the words "rotary 
contact-bar" there is implied the élément that it should be continuously 
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rotated by a belt. To sustain this contention he calls spécial attention 
to the f ollowing description in the spécification : 

"The contact-piece whlch co-operates with the contact-arms and Is hère lii- 
dlcated, ef, Is rotated in auitable bearings by means of a belt, e», drlven by a 
shaft, e», whlch is rotated by the power of the loom. The object of rotatlng 
the contact-piece, e^, is to prevent interférence wlth an operatlve electrical 
contact by particles of llnt deposited on the contact-piece, the rotation of the 
contact-piece causing any llnt that may bave been deposited thereon to be 
scraped away by a contact-arm when the latter drops upon the contact-piece.'' 

The défendant urges that, although the claim itself contains no 
allusion to the belt, or to any means for driving the contact-bar, yet 
from an examination of the spécification and the drawings it is clear 
that the use of such belt is imperative in order to make the patent 
valid and effective ; that a fifth élément should be read into the claim in 
suit, namely, "(5) means for operating the contact-bar ;" that the draw- 
ings show thèse means, namely, a belt and shaft ; that the spécification, 
as we hâve pointed out, describes the belt in terms, and that without 
the use of such mechanical means, and without reading this fifth élé- 
ment into it, the claim is fatally defective, as it allèges only a resuit, 
which is public property, and does not point out means by which the 
resuit is achieved ; that under the provisions of the statute fixing the 
requisites of a spécification and claim it is the duty of the patentée 
to make a full, clear, and concise written description of his invention ; 
that this provision has been complied with by the patentée in his de- 
scription of the opération of the contact-bar by the mechanical means 
of a belt; but that unless this use of the belt, or, in other words, this 
fifth élément, is read into the claim, such claim is invalid, functional, 
inoperative, and void. Défendant insists with great force that the 
claim in suit, when construed to carry out the intention of the patentée 
as evidenced by the drawings and spécification, contains by implication 
some mechanical means to give the desired round and round move- 
ment to the contact-bar; that in the word "rotary" is necessarily in- 
volved the idea of continuous rotation; that without such means of 
effecting the constant rotation the mechanism referred to in the claim 
in suit could not perform the spécial function of scraping away the in- 
terfering lint in the manner set forth in the spécification and drawings ; 
and that any construction of the claim in suit which would exclude sucli 
spécial function is not admissible. 

The first and most important question for the court is, must a fifth 
élément, namely, some power-actuating mechanism, be read into the 
claim at issue, in order to make it effective and valid ? In addressing 
ourselves to this question, it is necessary to inquire what is meant 
by a "rotary contact-bar." In Webster's Dictionary "rotary" is defined 
thus: "Turning, as a wheel on its axis." In the Century Dictionary, 
the following définition appears : "Rotary. Turning round and round, 
as a wheel on its axis." A rotary tubular steam boiler is defined as a 
"tubular boiler with a cylindrical shell supported by trunnions to per- 
mit révolution." We do not find anything in the primary définition 
of "rotary" to indicate that necessarily the idea of continuous rotation 
is involved in the term. The spécification indicates that the inventer 
had in mind a mechanical means of operating the rotary contact-bar. 
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His Spécification and drawings clearly indicate this. But in the opéra- 
tion of the machine it was found that, in order to efifect the resuit of 
removing the lint, it was net necessary to hâve a continuons rotary ac- 
tion of the bar by means of the driving mechanism ; but that the bar 
could be rotated manually from time to time, and not continuously ;, 
and that this manual and occasional rotation would more simply and 
economically effect the resuit of scraping away the lint deposit. Al- 
though the patentée may hâve had in mind a belt or power-actuat- 
ing mechanism for con'tinuously rotating the contact-bar, we can- 
not corne to the conclusion that the patent must be limited to this 
mechanical means of rotating the bar. The belt and driving wheel 
are not necessarily parts of the rotary contact-roll. They are dis- 
tinct éléments; and, imder the rule of équivalents, if any other means 
can fairly be found for efïecting the rotary motion, such means should 
be allowed. The primary thought in the mind of the inventor was a 
rotary contact-bar, such bar to rotate for the purpose of lint élimination. 
We do not think he should be limited to the mechanical means of such 
rotation, but that manual rotation should be permitted. We think that 
the patent should not be restricted by reading into the claim in suit the 
élément contended for by the défendant. If we should so construe the 
patent as to compel the reading intoit of this fifth élément, namely, the 
mechanical means for driving the contact-bar, such forcing of this élé- 
ment into the claim must be done for the purpose of limiting it. In our 
opinion, the claim should not be so limited. The natural reading of it 
makes it consist of the four éléments which we hâve enumerated. To 
force into it the fifth élément, for the purpose of limiting it, is not, in 
our opinion, a thing favored by the patent law. The claim of this pat- 
ent seems to us clear upon its face, and not to require interprétation. 
In Deering v. Winona Harvesting Works, 155 U. S. 286, 15 Sup. Ct. 
118, 39 L. Ed. 153, Mr. Justice Brown, speaking for the Suprême Court, 
says : 

"Admitting that additlonal éléments are necessary to render the devlce 
operative, it does not necessarily follow that the omission of thèse éléments 
invalidâtes the claim, or that the précise éléments described in the patent as 
rendering it operative must he read into the claim. If Steward were in fact 
the first to invent the pivotai extension to a butt-adjuster, he is entitled to 
the patent therefor, though the infrlnger may make use of other means than 
those employed by him to operate it." 

Lake Shore Co. v. Brake Shoe Co., iio U. S. 229, 4 Sup. Ct. 33, 28 
L. Ed. 129; Loom Co. v. Higgins, 105 U. S. 580, 26 L. Ed. 1177; 
Canda v. Michigan Malléable Iron Co. (C. C. A.) 124 Fed. 486; Thom- 
son-Houston Elec. Co. v. Union Ry. Co. (C. C.) 84 Fed. 890. 

In Westinghouse v. N. Y. Air Brake Co. (C. C.) 59 Fed. 581, Judge 
Townsend says the rule that the clàim must be limited to the invention 
does not necessitate reading into the claim something not specified or 
necessarily implied therein. In allowing the complainant, under the 
fifth claim of the patent before us, a manual turning of the contact-roll, 
we are not introducing a new function into the machine, but merely a 
new use of its described functions. Even though this use was not 
thought of by the patentée, it is none the less a use which a fair and nnt- 
ural construction of the patent allows, and which an economical op^r-::" 
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tion of the loom suggested. An inventer need not know w cowtemplate 
ail the uses to which his subcombinations may be put. He is protected 
in any and every use. The court is of the opinion that it is its duty, in 
giving to the patent its natural interprétation, to broaden it, rather 
than to force a narrow and Hmited construction upon it. We are per- 
suaded to this belief by the testimony, which shows that the patent is 
a primary one in the field to which it is confined, in that it is the primary 
invention in the art which deals with the problem of overcoming lint 
interférence with the warp stop-motion of a loom. We recognize, how- 
ever, that the distinction between primary and secondary patents is now 
given less force than formerly by the courts, for every patent may be 
regarded as primary within its field; and it follows, then, that every 
patent should hâve as broad an interprétation as the courts may fairly 
give it, and as full and fair a use of the doctrine of équivalents as the 
courts may fairly allow it. The défendant relies upon Long v. Pope 
Co., 75 Fed. 835, 21 C. C. A. 533, in which Judge Putnam holds that 
so much of the mère form given in the spécification, drawing, and claim 
must be retained as is necessary to accomplish ail the functions express- 
ly enumerated. But in the case at bar we cannot find that the actuating 
mechanism contended for in the fifth élément, suggested by the défend- 
ant to be read into the claim at issue, is necessary, within the meaning 
of the court in Long v. Pope Co. Giving the claim a fair construction 
under its natural reading, and applying fairly the doctrine of équiva- 
lents, we think that the manual rotation of the rotary contact-bar may 
be substituted for the mechanical rotation. We are aided in reaching 
this resuit by a study of the conclusions of the Circuit Court of Ap- 
peals in this circuit as announced by Judge Putnam in Long v. Pope 
Co., cited supra, and in the Reece Case, 61 Fed. 958, 10 C. C. A. 194. 
The court is, then, of the opinion that the claim at issue must be con- 
strued as presenting a complète and operative mechanism, consisting of 
four éléments, which we hâve named; and that there is no necessity 
for reading into it the power-actuating mechanism claimed by the de- 
fendant as a fifth élément. 

In the matter of anticipation, the défendant cites and refers to the 
Prest, Goldschmidt, and Crompton patents. None of thèse patents had 
the rotary contact-bar. It does not seem to us that it is necessary to 
complicate the case with any long discussion of thèse alleged anticipa- 
tory patents. The contact-bars in ail of them are not rotary, but sta- 
tionary, and hence cannot be cited as anticipatory to the patent in suit. 
The défense also refers to the Pain patent. This patent is in the musical 
art, which we cannot regard as an analogous art. Assuming that the 
patentée is presumed at law to hâve known of the Pain patent, the trans- 
fer of the device to the new use involved in the art which we are now 
discussing involved invention. This whole question of a new use is 
fully discussed and settled in C. & A. Potts & Co. v. Creager, 155 U. 
S- 597, 15 Sup. Ct. 194, 39 L. Ed. 275. We hâve examined this ques- 
tion and discussed it fully in an opinion which has just been sent down 
by this court in Thomson-Houston Elec. Co. v. Ohio Brass Co., 130 
Fed. 543. 

Has this patent been infringed ? The décision of the question of in- 
fringement is involved in the conclusion of the court that the patent 
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must be construed as a complète and operative mecîianîsm cG?i.sîstlnr^ 
of four éléments, and diat the fifth élément should net be read into it. 
Without limiting the claim at issue by this fifth élément, under the broad 
construction of the claim as consisting of four éléments, the défendant 
clearly infringes. The testimony shows that Coldwell and Gildard, 
after having information of the complainant's construction, and of its 
use of a rotary roll without a belt to drive it, designed the stop-mo- 
tions which were used by the défendant. The défendant justifies under 
the Coldwell and Gildard patents. But the testimony convinces the 
court that the machine used by the défendant has a "rotary contact- 
bar" and ail the other éléments involved in the construction which we 
hâve given to the claim at issue. 

It is contended by the complainant that by reason of the willful acts 
of infringement by the défendant he should be held in triple damages. 
The court should not award triple damages unless the évidence clearly 
warrants it. We do not, however, pass upon this question at this point 
in the case, but leave it until after an accounting before a master. We 
do, however, find that the patent is valid, has not been anticipated, and 
that it has been infringed by the défendant. 

A decree is to be entered for complainant for an injunction and an 
accounting. 



ACTIESSELSKABET ALBIS v. MDNSON. 
(District Court, S. D. New York. April 28, 1904.) 

1. Shippinq — Chaktek Hike undee Time Ohabtee— Loss of Time Waiting fob 

DOCKING. 

A time charter for a steamer wliich was employed In West Indian waters 
provided that she should be docked, cleaned, and painted at least once 
every six months if the charterer thought necessary, hire to be suspended 
until sbe was again in proper state for service. By a subséquent amend- 
ment It was provided that the docking should be done only In United 
States ports where there were facilities, to which she should be sent by 
the charterer on his own account, who should also pay for ail time lost 
In shlftlng ports. The charterer sent the vessel to Mobile to be docked, 
and on lier arrivai there notîfied the master that she was then ofiC time, 
which notice the master ref used to accept, as she had not docked, and could 
not for want of facilities, the only dock available being' out of repair. 
After a delay of nearly a month she proceeded to New Orléans, where she 
was docked. Held, that the charterer was liable for charter hire during 
the delay at Mobile, it being his duty under the contract to détermine when 
she should be docked, and to take her to a port where there were facilities. 

2. Same. 

The charterer was not relleved from the payment of hire because, while 
waiting at Mobile for the dock to be put in condition, the owners utilized 
the time to make some repairs on the vessel, where she remained In a con- 
dition to sail on short notice. 

In Admiralty. Suit to recover charter hire. 

Convers & Kirlin, for libellant. 

VXheeler, Cortis & Haight, for respondent. 

ADAM S, District Judge. This action was brought by the Acties- 
selskabet Albis, owner of the steamer Albis, to recover a claimed unpaid 
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balance of hire, amounting to $3,093.51,' under extensions of a time 
charter dated November 17, 1897. The charter was originally for six 
months from the day of delivery, which was January 20, 1898, but 
was extended by agreements so that it covered a part of the year 1903. 
The claim relates to four instalments of hire, due in advance on De- 
cember 5th and 20th, 1902, and January 5th and 20th, 1903. 
The charter provided : 

"1. — That the owners shall provide and pay for ail the provisions and wages 
and eonsular shipping and discharging fées of the Captain, Oflacers, Engineers, 
Firemen and Crew, shall pay for the Insurance of the vessel ; also for ail deck 
and englne-room stores, and maintain her in a thoroughly efficient state, in 
hull and machinery for the service. 

2. — That the Oharterers shall provide and pay for ail the Coals, Fuel, Port 
Charges, Pilotages, Agencles, Commissions, and ail other charges whatsoever, 
except those before stated, and shall accept and pay for ail Coal In the Steam- 
er's Bunkers on delivery, and the owners shall, on expiration of this Charter 
Party, pay for ail coal left in the Bunkers, each at the current market priée at 
the respective Ports when she is delivered to them. 

3. — That the Charterers shall pay for the use and hire of the said vessel at 
the rate of (£575) Five Hundred & Seventy-five pounds Br. Stlg. per calendar 
month, commencing on the day of delivery and at and after the same rates for 
any part of a month ; hire to continue from the time specifled for terminating 
the Charter untll her delivery to Owner (unless lost) at a port in the United 
States North of Hatteras. 

4. — Payment to be made In cash half monthly In advance in New York at 
the rate of $4.85 to the £ sterling and In default of such payment or payments 
as herein specifled, the owners shall bave the faculty of withdrawing the said 
steamer from the service of the Charterers, without préjudice to any claini 
they, the Owners, may otherwise hâve on the Charterers, In pursuance of this 
Charter. 

5. — That the cargoes shall be laden and/gy discharged In any dock, or at any 
wharf or place that Charterers may direct where she can always safely lie 
afloat 

6. — That the whole reach, burthen and passenger accommodation of the ship 
(not being more than she can reasonably stow and carry) shall be at the Char- 
terers' disposai, reserving only proper and sufficient space for shlp's offlcers, 
crew, tackle, apparel, furniture, provisions & stores. 

7. — The Captain shall prosecute hls voyages with the utmost despatch, and 
shall render ail customary assistance wlth ship's crew, tackle and boats. 

8. — That the Captain (although appointed by the Owners) shall be under 
the orders and direction of the Charterers as regards employment, ageney, or 
other arrangement ; and the Charterers hereby agrée to Indemnify the Owners 
from ail conséquences of liabilities that may arise from the Captain signing 
Bills of Ladifig, or In otherwise complying with the same. 

9. — That if the Charterers shall hâve reason to be dissatisfled with the con- 
duct of the Captain, OfBcers, or Engineers, the Owner shall, on recel ving par- 
ticulars of the complaint, Investigate the same, and, if necessary, make a 
change in the appointments. 

10. — That the Master shall be furnished from time to time, with ail requislte 
instructions and sailing directions, and shall keep a full and correct Log of the 
voyage or voyages which are to be patent to Charterers or their agents, and to 
furnish the Charterers, their Agent or Supercargo, when required, a true daily 
copy of Log, showing the course of the steamer and distance run, and the con- 
sumption of Coal, and to take every advantage of Wind by using the sails, 
with a View to economize the expenditure of Goal. 

11. — That the Charterers shall hâve the option of sub-letting the steamer, 
if required by them. 

12. — That in the event of loss of time from deflciency of men or stores, break- 
down of machinery, stranding or damage preventing the working of the vessel 
for more than twenty-four running hours, the payment of the hire shall cease 
until she be again in an efficient state to résume her service and should she 

130 F.— 3 
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In conséquence put Into any other Port, other than that to wMch she Is bound, 
the Port Charges and Pilotages at such Port shall be borne by the Steamer's 
Owners, but should the vessel be driven Into Port, or to anchorage by stress 
of weather, or from any accident to her cargo, such détention or loss o£ tixne 
shall be at the Charterers' rlsk and expense. 
• * * • • •* • • • 

17. — Steamer to work night and day If required by Charterera, and ail steam- 
er winches to be at Charterers' disposai during loading and dlscharging, and 
Steamer to provide men to work same both day and night as required, Char- 
terers agreeing to pay for any night work incurred. 

18. — Should Steamer be employed in tropical waters during the term of said 
Charter Party, Steamer to be docked and bottom cleaned and painted, if Char- 
terers think necessary, at least once in every six months, and payment of the 
hire to be suspended untll she Is again In a proper state for the service." 

Clause i8 providing for the docking of the steamer was amended 
January 12, 1899, ^^ follows: 

"It is further understood that when it Is necessary to dock the steamer 
charterers agrée to send the boat North for their own account." 

This provision was also continued in force by extensions dated Feb- 
niary i, 1900, April 9, 1901, and July 7, 1902. 
In the last extension, it was provided as follows : 

"It Is further understood that steamer is to dock only In a United States 
port where there are facillties, and in case steamer is obliged to shift ports 
in order to dock and paint, charterers to pay for ail time lost shifting ports, 
also coal consumed and ail port charges, same not to vitiate clause 12 in any 
way." 

The charterer ordered the steamer from Cienfuegos to Mobile on the 
29th day of November, 1902, to dock and clean bottom. She arrived 
in Mobile on the 5th day of December foUowing at l o'clock P. M., 
and the charterer notified the master that the steamer was then ofE 
time. This notice was not accepted by the master, who insisted that she 
was still on the charterer's time and would remain so until she could 
get a dock either at Mobile or at some other place where she might 
be sent, but no other instruction was given the master and the vessel 
awaited further orders from the charterer. On the I2th of December, 
an attempt was made at Mobile to haul the steamer out, when some part 
of the dock machinery broke and it became necessary to lower the vessel 
into the water again. ^ 

There was only one dock in Mobile where a vessel the size of the 
Albis could be hauled out. This was a marine railway, belonging to a 
Mr. Middleton. It was out of condition at the time of the steamer's 
arrivai and remained so until the middle of July, 1903. On the 4th 
of January, 1903, at 7 o'clock in the morning, the steamer left for 
New Orléans, where she arrived on the 5th of January at 8 o'clock 
P. M. and went into dock there on the 6th about 3 o'clock P. M. The 
docking was finished on the 7th about 4 o'clock P. M. 

The main question to be determined is, who was responsible for the 
loss of time at Mobile. The libellant contends that as the steamer had 
been ordered there by the charterer and had received no further instruc- 
tions, the hire continued and the vessel was under no duty to move. 
The charterer contends that he was justified in ordering the vessel to 
Mobile and was not bound to consider her on his time until after she 
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had been docked, and further urges that if he is responsible for the 
condition of affairs at Mobile, it was the owner's duty to mitigate the 
damages by causing an earlier docking of the vessel than was attained 
by her removal to New Orléans. 

Clause 3 of the contract required the payment of hire from the day 
of delivery of the steamer to the charterer until her re-delivery to owner 
according to the terms of the contract. Unless the charterer can ex- 
cuse himself by reason of some provision contained in it, he remains 
liable for the entire hire. Carver's Carriage by Sea, § 572. He claims 
that under clause 18, as modified by the extensions, he was not required 
to détermine upon the necessity of shifting ports, when it was ascer- 
tained that the docking facilities at Mobile were insufficient, but it 
remained with the owner to décide what to do under the circumstances, 
and that the loss of time in waiting, was, for that reason, to be borne 
by the owner. 

The language of the contract, however, sufficiently answers the con- 
tention. It is provided by clause 18, if the charterer thinks necessary, 
the steamer should be docked and the bottom cleaned at least once in 
every six months at the owner's expense. By the extension of July 7, 
1902, the docking was limited to a United States port "where there are 
facilities." As a matter of fact, there were no facilities at Mobile and 
it was incumbent upon the charterer either to lose the hire for the time 
consumed in waiting or to find another port. Although it was known 
to the charterer that the railway was not in order, when the steamer 
was directed to go there from Ci'enfuegos, it was expected that the re- 
quired repairs would be trivial and quickly made and that the railway 
would shortly be in order. Acting on that belief, the charterer ordered 
the steamer there and when it was found it would be necessary to send 
her elsewhere, it was incumbent upon him to give the orders. The dé- 
tention was apparently caused in the first instance, by the charterer's 
mistake in sending the vessel to Mobile, which was accentuated by the 
failure to recognize his liability. 

It is contended that the amount of hire should be reduced because 
it was the duty of the owner to make repairs and some time was 
consumed at Mobile for that purpose. No doubt the waiting time was, 
to some extent, devoted to repairs but that fact does not reHeve the 
charterer of his liability for hire. As the steamer was evidently going 
to be idle, the owner can not properly be charged with the time because 
the idle days were utilized. It does not appear that the time was nec- 
essarily used by the owner. The steamer was ail the time in a condition 
to sail, or could hâve been made so on a few hours' notice. The con- 
dition was not such as to constitute a breakdown, such as would bring, 
clause 12 into opération. 

The dispute between the parties seemed, at first, incapable of adjust- 
ment, but finally the owner ordered the vessel to New Orléans. It was 
apparently acting in the interest of the party who should be found liable 
for the delay, and the charterer was satisfied with its course. In this 
respect, the owner may be deemed the agent of the charterer. 

Decree for the libellant for $3,093.51, with interest. 
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THE INCA. 
(District Court, S. D. Georgia, B. D. March 14, 1904.) 

1. TowAGE— Cake Requieed of Tug. 

A tug, undertaking a towage service, Is bound to the exercise of ordi- 
nary care and maritime skill, and tlie master Is bound to know the chan- 
nel, and Its usual eurrents and dangers, which are known generally to 
men experienced In its navigation, and to exercise such skill and knowl- 
edge for the protection of his tow. 

2. Same— Loss Oï Tow— IriABiLiTX OF Tug. 

A tug undertook to tow a bark laden wlth lumber down the Satilla 
river. In Georgia, where she had often towed vessels during a number of 
years. The tug proceeded near the left-hand slde of the channel, a short 
distance outside of vsrhieh, some half a mile from the starting point, at 
a bend In the river, there were a number of piles of stone, where vessels 
had unloaded ballast, and on one of whIch the bark grounded, striking 
tovvard the stem, which was deepest in the water. The tlde was rlslng, 
and she would bave floated In a short time ; but the master of the tug, 
after several attempts, pulled her off, but In doing so she was injured, se 
that she sank almost Immediately. The obstructions had been there for 
many years, and were known to pilots and navigators of the river, but 
were not known to the master of the bark, who was wholly unacquainted 
with the river or its channel. At the place of the accident the channel 
was 200 feet wlde, and the river some 375 feet. The master of the tug 
testified that he was watchlng the bark, and that a short time before the 
grounding a new hand took the wheel, after which she was badly steered 
and did not follow the tug. Held, that the tug was liable for the loss, 
on the ground that the master was pyesumed to know the existence of the 
obstructions, and that It was hls ûuty to warn the bark of the danger, if 
she was not properly steered ; also, because he f ailed to exercise proper 
care and skill in releasing her after the grounding. 

In Admiralty. Suit against tug for loss of tow. 

Walter G. Charlton, for libelants. 
William Garrard, for respondent. 

SPEER, District Judge. John Swan and others, cîtîzens of the states 
of New York, Maine, Pennsylvania, and Massachusetts, who were own- 
ers and proprietors of the bark Justine H. Ingersoll, hâve brought this 
libel against the steam tug Inca. 

The libelants aver that on the 8th day of February, 1903, the bark, 
with a cargo of 373,000 feet of pine lumber, was lying at the Hilton- 
Dodge lumber mills on the Satilla river, in this state, and was ready to 
start on her voyage, via said river and St. Andrews Sound, to her des- 
tination, the city of New York. The bark was in first-class condition 
and was properly manned and equipped. The Satilla is a fresh-water 
stream, and a navigable river at the point where the bark was lying, 
having an ebb and flow of tide, with a rise of about 6 feet, and with 
sufficient draft to float such a vessel as the Ingersoll in safety. It emp- 
ties into the St. Andrews Sound on the coast of Georgia, about 30 miles 
below the point where the bark lay ready for her voyage. When loaded 
the Ingersoll drew 17 feet 3 inches aft and 16 feet 6 inches forward, 
and, whilst the master had been advised by "outsiders" that he had best 
start on a two-thirds flood, he had no knowledge of the river, its depths, 
or its channel. It was, therefore, essential for him to employ the assist- 
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ance of a tug, and to rely on the judgment and direction of the master 
of the tug, in order to get his vessel out of the river. To obtain this as- 
sistance he telegraphed to the agents of the tug that he desired its 
services to take the bark to sea, and in response to this request the 
Inca came, and arrived where the Ingersoll was lying at ii o'clock in 
the forenoon. The tug was employed. At the hour of her arrivai the 
tide was still running down, and in the judgment of the master of the 
tug it was not expédient to take the bark down on that stage of the 
tide. At I o'clock in the afternoon, the tide having turned about noon, 
the master of the tug announced to the master of the bark that he was 
ready to start, whereupon the master of the bark remonstrated, stating 
that he had been informed that it was not safe to take a vessel of her 
draft down the river on a young fîood, but that the voyage should be 
delayed until the tide was two-thirds flood. Whereupon the master 
of the tug said that his informant was a fool and knew nothing about 
it, diat he himself knew his business, and that it was entirely safe for 
the bark to be towed down the river at that stage of the tide. The mas- 
ter of the bark, having no personal knowledge of the conditions, and 
relying upon the assertion of the master of the tug, permitted the bark 
to be taken in tow, and began the voyage at i o'clock in the afternoon 
of that date. It is further alleged that, in towing the bark, the tug was 
about 200 feet ahead ; there was a man at the wheel of the bark, steer- 
jng as nearly as possible in the wake of the tug ; and ail went well until 
a point between half a mile and a mile from the place of starting was 
reached, when the bark, in thus following the tug and being thus drawn 
by her, was run upon sunken rocks, of which the master and crew of 
the bark had no knowledge, and of which the master of the tug either 
knew or ought to hâve known. The bark struck her bottom near the 
foot of the mizzenmast, and stuck on the rock. Whereupon the master 
of the tug, failing in the effort to pull the bark ahead off the rock, let 
her swing with the tide, and attempted to twist her off, during which 
process her rudder sprung up. The master of the bark then requested 
him to bring the tug alongside and pull her off straight, which he re- 
fused to do. He continued twisting her three times, until her rudder 
came up, and the bark, in coming off the rock, tore off her shoe, and 
was otherwise so injured that she filled in about lo minutes and sank. 
The master of the bark endeavored to get her on the bank of the river^ 
so as to avoid sinking in the channel, to this end letting go her port 
bow anchor and letting her stream anchor go astern, which was ail he 
could do. It was alleged that the master of the Inca failed to exer- 
cise ordinary and reasonable care, caution, and maritime skill, first in 
towing the bark at the stage of the tide then existing, then in getting 
the bark aground, and in the method adopted in getting the bark off 
of said obstruction. By this négligence and want of skill the bark 
was wrecked and became practically a total loss to the owners. A sur- 
vey was held upon the bark, after sinking, and, as repairs would hâve 
cost $10,000, it was recommended by the board of surveyors that she be 
sold as she lay, which sale being had, the highest price bid for her 
tackle, apparel, and furniture was $725, for which sum she was sold. 
Libelant allèges that he bas been endamaged in the sum of $12,200, 
whereof $10,000 represents the value of the bark, her apparel, tackle, 
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and furniture at the time of her destruction, less the sum of $725, for 
which she was sold, and the sum of $2,500 represents the net freight 
upon the cargo being transported in the bark at the time she was sunk, 
and which was also lost, for ail of which damages the représentatives 
of the steam tug décline to settle with Hbelants. 

Upon thèse averments, with suitable prayers, process issued, was 
served, and an answer was filed by the claimant of the Inca. The claim- 
ant is the South Atlantic Towing Company, a corporation of the sta'te 
of Georgia. 

The answer admits that the bark was lying at the spot alleged, and 
that she was well equipped and manned, but whether staunch or not 
they neither admit nor deny. They allège that the master of the bark 
was Christopher Edwards, a negro, and that the bark was an old ves- 
sel, about 27 years old, and was not in condition, as respondent is in- 
formed and believes, to be insured; that the place at which she was 
lying was an exceedingly dangerous one, because there was a large 
number of logs lying at the bottom of the river, and with said bark 
loaded down as deeply as she was, at low tide, her keel rested on thèse 
logs, occasioning serious danger of in jury thereto and to her hull. 
The answer states, at the time mentioned in the libel, when she was 
leady to begin her voyage down the Satilla river, she had been pulled 
out from her dock and lay out in the stream afloat. It is admitted that 
the Satilla river was navigable, and had a sufïîcient depth to float in 
safety a vessel of the draft of the bark, and says the bark, according to 
the marks on her stern, drew 17 feet 7 inches aft and 16 feet 10 inches 
forward. It admits that it was necessary for the bark to employ a 
steam tug, and under the form of an admission avers that it was neces- 
sary for the bark to follow in the wake of the tug, and to be herself 
steered properly. The answer further admits that at 11 o'clock and 
25 minutes the water in the river was still running down, although the 
tide had been rising since about 1 1 o'clock, and that it was not expédient, 
in the judgment of the master of the tug, to take the bark down the 
river on that stage of the tide. The respondent admits that about i 
o'clock the tug master announced to the master of the bark that he 
was ready to take her down the river, but dénies any remonstrance on 
the part of the bark's master, and any such conversation on this sub- 
ject, as that alleged in the libel. The answer then sets forth that it 
was high tide at St. Andrews Sound on February 8, 1903, at 9 minutes 
past 4 o'clock p. m., which would hâve made it high water at the 
lower bluff mills, where the bark was lying, at about 5 o'clock p. m.; 
that it was low water at the said mills at about 1 1 a. m. ; that thereaf ter 
the flood tide began at that point, occasioning a rise in the river for 
about an hour and a half, the water in said river during the said period 
of an hour and a half running down still, and at 12 o'clock at said mill 
on said day the flood tide had counteracted the flow of the water in 
the river, and then the flood tide was running up, and after said last- 
named hour the said flood tide was running up strong ; that it was i :45 
p. m. when the tug got the bark and started down the river ; and that 
the tide then was running very strong flood, with a depth of water in 
the channel of 24 feet. In the judgment of the master of the tug it 
was best to leave at that stage of the tide, so as to get to the shoals 
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lower down the Satilla river about high water. Thèse shoals bear the 
profane désignation of "Pull and Bedam," and are located 12 miles be- 
low; there being others, known as "Floyd Shoals," about 3 miles fur- 
ther down, and it being the design o£ the master of the tug to reach the 
last-named shoals about high water. There was plenty of water in the 
river above the shoals first mentioned, and by going down the river on 
that stage of the flood he would be enabled to get bis tow safely across 
the shoals at high water. The answer insista that the tug was 360 feet 
ahead of the bark, instead of 200 feet, as alleged. It admits the bark 
had a nian at the wheel, but dénies that it was steered as nearly as 
possible in the wake of the tug. It admits that the bark went aground 
l3etween a half a mile and a mile from the place of starting, but dénies 
she went aground in foUowing the tug, or that the tug drew the bark 
in such a way as to put her aground. The respondent does not know 
whether the bark ran upon a sunken rock or not, and allèges that, wheth- 
er there was a rock there or not, the master of the tug neither knew nor 
should hâve known, because the same was entirely out of the channel, 
and in a bend of the river outside of the fairway, and the bark went 
aground by her own gross négligence. It is admitted that the tug made 
strenuous efforts to pull the bark off the obstruction, whatever it was, 
and failed to do so, but dénies that the master let the bark swing 
with the tide, and then attempted to twist her off the rock, and dénies 
that the master of the bark requested the tug to corne alongside and pull 
her off straight, and that he refused to do so, and also the allégation that 
the tug twisted the bark three times until her rudder came up, but ad- 
mits that, when she was finally pulled off, she fiUed rapidly and sank. 
It is alleged that the bark was out of the channel at least 120 feet. 

The theory presented of the bark's misadventure by the tugboat is 
as follows: The Inca took the Ingersoll's hawser, which was about 
60 f athoms in length, or about 360 feet ; the said hawser being made 
fast on the bark to her port bow, and being made fast at the stern of the 
tug on her starboard bitts, which would hâve put the bark, in following 
the tug, with her port side in the wake of the starboard side of the tug. 
The bark was sharply built and easily steered, and should bave been 
kept in the wake of the tug. The tug was in the command of Capt. 
Floyd, an experienced master, a licensed pilot, and entirely familiar 
with the Satilla river from the lower bluff mills to St. Andrews Sound. 
The voyage began at the proper time and stage of the tide, and for 6 
miles there was a clear unobstructed depth in the channel of 24 feet; 
the channel being broad and ample, with no short bends in the river. 
When the bark started, it is alleged, her master was at the helm, and she 
proceeded a short distance when the master gave up the helm to one of 
his sailors, walking forward to the break of the poop, where he ought 
not to bave been. His proper position, during the time of the progress 
of this vessel down, was at or near the helm, so that he might give 
direction as to the course of the vessel in keeping her in the wake of the 
tug. This was especially necessary, as there was a graduai bend in the 
river ahead, which the tug and tow were about to make. The channel 
was on the starboard side of the river going down. It was about 200 
feet wide with a depth of 24 feet. About a quarter of a mile below 
the mills a graduai bend in the river set in, extending about half a mile. 
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The tug kept near the starboard shore, which required the bark to do 
ihe same; but, instead of doing this, the bark was steered with such 
gross carelessness and négligence that she was allowed to go ofï to port 
a distance of three times her width, thus throwing her out into the 
bight, and entirely out of the channel. The wheel ought to hâve been 
put to port, so as to keep the bark in the tug's wake ; but, instead of 
this, the wheel was left alone and neglected, and consequently the bark 
immediately went out of her course, and did not corne around as quick- 
ly as she would bave donc with her wheel to port, and the bark there- 
fore went rapidly into the bight, and brought up on some obstruction 
which was entirely out of the channel, the nature of such obstruction not 
being known to the master of the tug or the respondent. So far as that 
part of the river was concerned, for six miles the bark could hâve been 
towed in perfect safety at any stage of the tide. It is further alleged in 
the answer that when the bark hauled up on the obstruction, whatever 
it was, the headway of the tug was stopped, and the master of the tug 
then knew the tow was aground. Thereupon the tug endeavored to 
pull the tow ofï, and failedin the first effort. The bark remained fast; 
the tide carrying her bow around to starboard, until she headed about 
across stream. Then the master of the tug, finding the tide was carry- 
ing the tow around, slowed the tug up and waited for the tide to rise, 
trusting to get her off with the aid of the tide. After waiting about 15 
minutes the tug began a second time to pull the tow off, and after puUing 
for about 10 minutes, and finding she did not move, again slowed up to 
wait for the tide to rise. After waiting about 15 minutes more, the tug 
then proceeded the third time in her attempt to pull the tow off the 
obstruction, and succeeded. The bark was then towed down stream 
about five times her own length, when the mate of the bark sung out 
she was sinking. The master of the tug immediately starboarded his 
wheel, and put the tug over to the port shore, so as to ground the bark 
ar or near shore as quickly as possible. The bark where she lay was 
full of water; the depth being four fathoms. The master and crew 
were on the poop deck of the vessel, which was about five feet above 
the water. It was about five minutes from the time the bark was pulled 
off the obstruction until she sank. Having donc ail that could be done, 
the tug took her departure for Brunswick. It is averred that the 
man at the wheel was a common sailor, with neither captain nor mate 
at hand to correct him. It is denied that the tug was unskillfully or 
negligently managed. It is alleged that ail was done by the tug which 
could hâve been done to get her off the obstruction, and that the master 
of the tug acted with reasonable care, caution, and skill, denying ail 
négligence and want of maritime skill. The answer allèges that the 
bark was wrecked and sunk solely on account of the gross carelessness 
and want of skill of her master and officers and crew. 

The foregoing statement we think adequately présents the issues in 
controversy before the court. It is not in serions dispute that the bark 
was in ail respects staunch and sound when, loaded with her cargo of 
lumber, she was lying in the Satilla river, awaiting the tug at the mills 
of the Hilton-Dodge Lumber Company. There is no proof whatever 
that her bottom had been damaged by supposititious legs, which might 
hâve been imbedded in the bottom of the stream. That she floated there 
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for days, and floated in the stream awaiting the tug, and floated in 
safety while going down the stream, until she grounded on the obstruc- 
tion and sunk in five minutes after she was pulled ofï, makes it clear 
that her loss was due to such grounding, and to no other cause. In- 
deed, this ground of défense was not noticed by the proctor for respond- 
ent in his argument. Beginning, then, with the assumption that the loss 
of the Ingersoll, while in tow of the tug Inca and under the domination, 
of her master, is plainly ascribable to the grounding, it becomes impor- 
tant to briefly state the law controlling in conditions like those under 
considération. 

In The Margaret, 94 U. S. 494, 24 L. Ed. 146, where a brig in 
charge of a tug did not answer her helm, the port Hne broke, and the 
starboard line broke also, and the brig was thrown by the force of the 
swell upon the end of a pier, a hole was stove in her quarter, and she 
sunk, where it was not denied that in the crisis the tug did ail that 
could he done to relieve her from the périls of the situation, the Su^ 
preme Court, through Mr. Justice Swayne, observe : i-.;: 

"The tug was the dominant mind and will in the adventure. It was the 
duty of the brig to follow her guidance, to keep as far as possible In her wake, 
and to eonform to her directions. The exercise of reasonable skill and care 
within this sphère was incumbent on the tow. It does not appear that there 
was a failnre in any of thèse particulars. If the port line was too weak, the 
tug should hâve called attention to it. Silence was a fault. The tug was not 
a common carrier, and the law of that relation has no application hère. She 
was not an insurer. The highest possible degree of skill and care were not 
required of her. She was bound to bring to the performance of the duty she 
assumed reasonable skill and care, and to exercise them In everythlng relating 
to the work until It was accomplished. The want of elther In such cases is 
a gross fault, and the ofCender is liable to the estent of the full measure of 
the conséquences." 

The court continue : 

"The port of Racine was the home port of the tug. She was bound to know 
the channel, how to reach It, and whethcr. In the state of the wlnd and water, 
it was safe and proper to make the attempt to come In with her tow. If it 
were not, she should hâve advised waitlng for a more favorable condition of 
things. She gave no note of warning." 

It is true that in that case no serions attempt was made to inculcate 
the tow. 

Another pertinent principle is stated in Hughes on Admiralty, par. 
60, and is fully supported by authority : 

"It is also settled that the mère occurrence of an accident raises no pre- 
sumption against the tug, and that the burden Is on the complaining party to 
prove a lack of ordinary care. At the same time, the ordinary care required 
of those engaged in the profession of towing Is a high one, for they hold 
thcmselves out as experts. The measure of care required Is similar to that 
required of pllots. In fact, they are pilots." 

In the case of Transportation Line v. Hope, 95 U. S. 297, 24 L. Ed. 
477, the Suprême Court, through Mr. Justice Hunt, say: 

"As a necessary incident of this engagement [towage of a barge], the de- 
fendants were entitled and were bound to assume suprême control and direc- 
tion of the plaintlff's boat, and of the persons In charge of her, so far as was 
necessary to enable them to fulflU their engagement, and they were bound to 
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exercise such degree of diligence and care as a prudent and sklUful perform- 
ance of tbe service for which they stipulated would require." 

And again: 

"As an expert, a tugboat man must know the channel and Its usual currents 
and dangers. • * * He is liable for strlking upon obstructions or rocks 
in the channel whIch ought to be known to men esperienced in its navigation, 
but not for those which are unknown." Hughes on Admiralty, § 60. 

Thèse are established, and must control the court. 

It is averred in the answer of the respondents in this case that the 
m aster of the tugboat had an expérience of 15 years as pilot. This 
averment is irrelevant, if it did not mean that he was a pilot on the 
Satilla. His own testimony is that he was in and out there, towing 
vessels, frequently. It was with him a regular duty. If there was a 
sunken obstruction upon which such a tow as the Ingersoll might 
ground, unless it was whoUy unknown to pilots familiar with that 
stream, he is chargeable with notice of its existence, and several pilots 
testified that they knew of the existence of this obstruction. The ob- 
struction had been there for many years, and the information of its 
présence was handed down from father to son. It was caused by small 
vessels which formerly came to that river dumping their ballast of 
stones, and there was a number of mounds thus made in a line along that 
side of the channel. This was the testimony of the Faders, father and 
son, who had been pilots on that stream for many years. Capt. White, 
the master of the passenger steamboat Falcon, also knew of this dan- 
ger to navigation, and stated that the elder Fader had told hipi about 
it. It was within a quarter of a mile of the mill of the Hilton-Dodge 
Lumber Company, where many vessels are loaded, many of them in- 
trusted to the master of the Inca. He is therefore bound by the law to 
hâve known of its existence, and to hâve warned the master of the bark ; 
and, if he saw any évidence of improper or dangerous steering of his 
tow with regard to this hidden danger to navigation, he was bound to 
warn the master of the tow to steer clear of it. In such a crisis, in the 
language of the Suprême Court in The Margaret, "silence was a fault." 

If the testimony of the master of the tug and one of the principal 
witnesses for the respondent, a Mr. Ray, is true, such a warning was 
demanded. From the tug both Ray and Floyd, as they state, were 
watching the tow and commenting on the skillful steering by which 
she was kept in the wake of the tug. At this moment, as they were 
1 eaching the bend, according to their statement, the captain surrendered 
the helm to a seaman, and Capt Floyd of the tug exclaimed, "Look at 
the différence now !" Then both declared that the bark began to 
steer wildly. The captain of the tug testified that it began to "wobble 
ail about." At that moment, taking his own statement as true, the 
duty of warning from him was imperative. This was especially true 
when he knew that there was no pilot on the tow, and when it appears 
that neither the master nor any of lier crew were famihar with the river 
or its dangers. If by timely measures of précaution the danger could 
hâve been avoided, the master of the towboat will not be excused. The 
Syracuse, 12 Wall. 172, 20 h. Ed. 382. When towage is voluntarily 
attem.pted in dangerous and perilous places, the tug must exercise skill 
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and care commensurate with the péril it assumes to encounter. Tha 
Adelia, i Fed. Cas. No. 79 (décision by District Judge Fox, in Maine)- 
In that case, while the tug master, doing the best he could, with fuU 
knowledge of the danger, through error of judgment permitted his tow 
to go on the rocics, the tug was held Hable. It is true, as lield in the casa 
of The Stranger, 23 Fed. Cas. 220, No. 13,525, where the tow takes u. 
sudden and unexpected sheer into danger, the tug is not Hable; but 
it is not so clear, if the to^y, with no pilot on board, is permitted to saç 
off to one side or the other into a danger of which the master of the tug 
has knowledge, that in the absence of warning the tug would not be 
Hable. In the case of the The Stranger, supra, commenting on the case 
of The Angelina Corning, l Fed. Cas. 910, No. 384, the learned judge 
remarks : 

"It Is very easy to see how a tug, knowlng of the existence and location of 
a sunken rock, should be held responsible for running a tow upon such a 
rock, In conséquence of a change of course resulting in the sagging or hanging 
off of the tow in such a way as to bring her upon the rock. In that case tht 
tug would be in fault by not having made due allowance for the sagging of 
the tow In conséquence of the change of course, which is very différent from 
a case of sheering of the tow solely on her own account." 

It seems, also, to be clearly settled that a tug, undertaking to tow a 
vessel in navigable waters, is bound to know the proper and accustonied 
waterways and channels, the depth of water, and the nature and forma- 
tion of the bottom, whether in its natural state or as changed by per- 
manent excavations. When ail thèse conditions as they exist admit of 
safe tow âge, the tug is responsible for any négligence to observe them 
and be guided thereby. The Florence (D. C.) 88 Fed. 302 ; The Henry 
Chapel (D. C.) 10 Fed. 778; The Effie J. Simmons (D. C.) 6 Fed. 639; 
The Robert H. Burnett (D. C.) 30 Fed. 214. In The Robert H. Bumett, 
supra, the court held that the admission of the captain of the tug that he 
had no knowledge of the rock and had never heard of the reef showed 
ignorance of a notorious fact and left him without excuse. 

From thèse légal considérations it seems clear that, if we confine our 
attention solely to the testimony of the master of the tug, as it relates 
to tlie critical moment, and the diagram or chart of the river put in évi- 
dence by respondent, there can be little doubt as to its liability. 

It appeared from the évidence that at the time of the misadventure she 
was going ahead with aH her power. Taking the diagram as true, in 
connection with the testimony of Floyd, we discover thèse facts : The 
river is 375 or 390 feet wide at the point where the Ingersoll grounded. 
This was on the port side of the vessel, and on the left-hand side of the 
river. The channel was 200 feet wide. According to the testimony of 
Floyd the obstruction which caused the loss of the vessel was 60 feet 
to the left-hand edge of the channel. The bark was 142 feet long and 
40 feet wide, and it is safe to conclude that, if ail Floyd said was true, 
around the natural sweep of the tow at the end of a hawser 300 feet 
long would hâve carfied the tow to the point where she struck. There 
were pecuHar reasons, therefore, why the tow should hâve received the 
most careful instructions to avoid this danger. There was at least 24 feet 
of water everywhere in that neighborhood, except on thèse ballast 
mounds. Besides, the master of the tug must hâve known that, while 
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she was goîng around the bend, the strong flood tide, striking the tow 
on the starboard bow, would hâve a tendency to bear her oflf to port and 
on thèse obstructions. That she was wobbling, and that she was fol- 
lowing her own course, Floyd testifies. It does not appear, nor is it 
pretended, that any caution was given by any one aboard the tug. It 
appears, moreover, that she did not strike the obstruction with her 
stem, and as she went out of the way only 60 feet from the edge of the 
channel, and came up on the rocks under the mizzenmast, the probabil- 
ities are very strong, if Floyd's testimony is true, that her sagging or 
divergence from the channel was due to the curve in the river and the 
force of the tide, and not to any fault or misconduct on the part of the 
tow. Ail of thèse conditions were vital to the safety of his tow, and, if 
the tug and bark pursued the course indicated by Floyd, the tug would 
seem liable because the master of the tow was not warned of the dan- 
ger. The master had as little knowledge of the width of the channel 
as of the présence of the sunken rocks or the force of the tide at that 
point. 

But, if the testimony of the officers and the available members of 
the crew of the IngersoU can be accepted, the facts illustrate conduct on 
her part far more inculpatory. Not only does it appear from this évi- 
dence that, after having been warned, the master of the tug started the 
voyage at a dangerous stage of the tide, but that he kept down the left 
side of the river, and dragged the bark directly on the ballast mounds. 
When notified by the cries from the tow that the bark was aground. 
he slacked the hawser, and she floated. He then started ahead again, 
and dragged her further up on the mound, where she stuck. It is then 
contended by the libelants that, instead of waiting for the rise of the 
tide, which in a little while would certainly hâve floated her, notwith- 
standing the protests of the master of the tow, who cried out that he 
was damaging the tow, Floyd tried to "twist" her ofï by alternately 
slacking, or slowing down, and then going ahead at full speed. His own 
testimony on this subject is exceedingly injurions to his side of the case. 
He said : 

"I pu]led her just as hard as we could pull her, right stralght down the 
river. I kept her as near heading down the river ail the tlme as it was pos- 
sible for me to do with my boat" 

He was asked : 

"How far starboard did the tide swing the vessel? A. It swung the vessel 
until she headed almost aeross the river." 

This was when her bottom was on the rock. He continued : 

"When the vessel swung, It carried the tug around with her, pulHng ail we 
could pull. The tide carried the vessel's bow right around after her, so as 
to be nearly about aeross the river. After the vessel had swung around as 
far as she was going, I held up pulling for a few minutes. Q. For what pur- 
pose did you stop? A. I did not want the vessel to swing any further. Q. 
You waited a few minutes? A. After I found that the vessel had stopped 
swinging, I slowed the boat down a little ; gave one bell. I waited for about 
ten minutes. Then I what we call 'hooked' her up agaln ; that is, rang the 
jlngle bell, and that pulled the vessel's head down the river then about a point 
and a half or maybe two points, not over two points. I found she was not 
going any further. I slowed the boat down again and waited about 15 min- 
utes, and then I hooked the boat up again, and the vessel jumped right off 
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the obstruction— Just slld off, and swung around behind the boat, and you 
could see the vessel settling down in the water. Q. She sunk immediately? 
A. Yes, sir." 

Now it does not seem difïicult to discover bad judgment from thèse 
facts. It is not difïicult to account for tlie injury to the Ingersoll, which 
caused her to sink in five minutes. It is plain that her bottom under 
the mizzenmast was ground into nothingness by the alternate action 
resulting from pulling with full speed and slowing up on the part 
of the tug. It will be observed that the hawser from the tug was at- 
tached to the port bow of the Ingersoll. The Ingersoll was grounded 
near her stern. She was not so fastened, however, but that the tide 
readily swung her up stream. The résistance of her full length was 
cfifered to the tide when the tug would slow up pulling. This would 
make her swing with the tide, and, when it would go ahead at full 
speed, superadd to the power of the tug the power of a mighty lever to 
be found in the bark 142 feet long, which was constituted by the huU of 
the ship. This would impart a reverse action. It is probable that there 
are not many wooden vessels which could hâve long withstood this 
grinding movement, and when, in a few moments, the tide had risen 
sufficiently to float her, she immediately sank. It is true that a number 
of witnesses from Brunswick, where the tug is owned, testified that this 
was the proper way to get the tow ofif ; but two or more were stock- 
holders in the défendant company, and the court does not feel obliged, 
on account of expert testimony of this sort, to disregard what seems 
the obvions inferences, even from the évidence of Floyd. Since subsé- 
quent soundings, also made by Floyd, at the équivalent stage of the 
tide, found 17 feet of water on this mound, it does not admit of a doubt 
that an exhibition of a half hour's patience would hâve floated the bark 
ofï without any damage. It may hâve been désirable on his part to 
make haste in order to cross the shoals below ; but it was much better to 
lose a tide than to lose a ship. The vessel, while old, was strong and 
staunch. She had just been repaired. Mr. John Swan, one of the 
ovvners, who appeared, and who evidently, from his appearance, is a 
man of intelligence, testified that she had been recently repaired at a 
cost of $5,000. The voyage preceding that on which she was lost had 
been to Porto Rico with a valuable cargo, much of it refined sugar. 
There was no évidence whatever as to her unsoundness, except that 
some of the shoe which floated up after the wreck had been picrced by 
the toredo. This did not aftect her hull or her staunchness. Certain, it 
is true, the burden of proof is on the respondent to show she was un- 
seaworthy, and no such proof was ofifered, save the fact with regard 
to a portion of her shoe, as just stated. . 

An attentive considération of the évidence satisfîes the court that, 
notwithstanding the irreconcilable conflicts in the évidence, the testi- 
mony of the witnesses for the libelant is entitled to credence. Capt. 
Christopher Edwards appeared and testified orally, and seemed to be 
telling the truth. The testimony of the master of the tug seems incred- 
ible. He testified that nobody on the bark sung eut, or gave any call to 
him for help, in ail the time the bark was fast. In view of the imminent 
péril of the bark, the fact that she was aground for nearly a half hour, 
the contradictions by the libelants, and the utter improbability of this 



46 130 FEDERAL REPORTE B. 

statement, it is wholly disregarded by tlie court, and throws the gravest 
doubt on ail the testimony of Floyd. 

It is alleged in the libel, for what reason in law the court cannot 
divine, that this witness Edwards is a negro. He does not appear to be 
a negro. But, if this was important, no witness testified that he was 
a negro. On the other hand, the cook of the bark testified that the 
master of the tug was himself a negro. He is as little Hke a negro as 
Capt. Christopher. It appears, then, that, so far as the race question is 
involved, the évidence does not preponderate either for the libelant or 
respondent. 

A decree will be ordered adjudging the respondents liable for the 
full value of the Ingersoll, together with the freight charges lost, less the 
price for which she sold, and a référence to the master will be directed 
to ascertain and report the sum of such damages. 



J. ROSENBAUM GRAIN 00. v. CHICAGO, E. I. & T. RT. 00. et al. 

(Circuit Court, N. D. Texas. June 23, 1903.) 

No. 131. 

1. Inteestate Commerce— Attempted Régulation by State Commission. 

A State railroad commission is without power to require a railroad Com- 
pany to cancel and abolish "proportional tarifes" whicli apply only to 
Interstate or foreign shipments, and which were adopted with the ap- 
proval of the Interstate Commerce Commission, to prohiblt the company 
from permitting export shipments of grain to be stopped In transit wlthin 
the state for cleaning, grading, etc., or by similar orders to attempt to 
regulate Interstate or foreign commerce. 

2. Same— INVALID Orders— INJUNCTION. 

Complainaut owned a large grain elevator at Ft. Worth, Tex., and was 
engagea largely in buying grain in other States for shipment and export, 
shipping the same over the défendant railroad company's Unes to Ft. 
Worth, which was its southern terminus, transferring it there to Its eleva- 
tor for cleaning and grading, and then reshipping, availing itself of the 
proportional tariff on throngh shipments put in force by the défendant and 
other Connecting companies. The Texas Railroad Commission, also 
made défendants, without notice to either complainant or the railroad 
Company entered orders requirlng the company to cancel its proportional 
tarifes, prohibiting it from permitting grain shipped on export billlng to 
be transferred into complainant's elevator, and requirlng It to cancel 
any contracts it might hâve with complainant whereby It had undertaken 
to pay any sum of money for any purpose whatever. It was further re- 
■quired to file a notice of compliance with such orders by a given time, 
under penalty of the institution of "such proceedings as may be found 
proper and adéquate to enforce compliance" therewith. Complainant al- 
leged in its bill that défendant railroad company "had given notice of its 
Intention to obey such orders, being moved thereto, as alleged, by the 
fact that It had other Interests pending before the commission of great 
Importance to itself. Held, such facts not being controverted, that com- 
plainant was entltled to a prellminary Injunction restraining the com- 
mission from enforcing its orders until the final hearlng, as operating 
to cause complainaut irréparable Injury In its business. 

In Equity. On motion for preliminary injunction. 

Capps & Cantey, for complainant. 
C. K. Bell, for respondents. 
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MEEK, District Judge. I shall be brief in ruiing upon the complain- 
ant's application for a temporary injunction. In response to the order 
to show cause why a temporary injunction should not issue, the défend- 
ants, the Raiiroad Commission of Texas and E. R. McLean, hâve filed 
an ansvver which in its nature is a demurrer to the bill. In view of this 
answer, it is proper on this hearing to take the allégations of com- 
plainant's bill to be conf essed as true. 

I will not quote from the allégations of the bill, nor set forth its 
substance at length. In my opinion, it exhibits a state of facts that ap- 
peals strongly to a court of chancery. I will pass directly to a consid- 
ération of the order promulgated by the Raiiroad Commission of Texas 
on the 28th day of May, 1903, and the effect of its enforcement upon the 
complainant, as thèse constitute the grounds of complaint in this action. 
The order directed against the raiiroad company includes five différent 
commands, and begins as follows : 

"After carefui considération of the facts developed In this case, It Is hereby 
oi'dered by the Raiiroad Commission of Texas : 

"(1) That the Chicago, Rock IsJand & Texas Raiiroad Company shall forth- 
with cancel ont ail so-called proportional tariffs on grain products from and 
to points reached by its railway, whether local or in connection wlth any 
other lines of raiiroad." 

It will be most convenient to discuss the provisions of the order by 
paragraphs. 

The so-called "proportional tariffs" on grain products, which the 
raiiroad company is required to cancel, are defined by the bill of com- 
plaint to be a collection of freight rates which apply upon interstate 
shipments from certain given points to certain other given points, when 
the cornmodities shipped originate beyond the place of shipping, or their 
ultimate destination is beyond the point to which the proportional rates 
apply. The "proportional tariffs" in effect with the Chicago, Rock 
Island & Texas Raiiroad Company are effective with ail other roads 
doing business in the state of Texas for like service. So far as this ac- 
tion is concerned, they are shown to be tariffs applying whoUy to inter- 
state business, and only to affect commerce between the states. They 
are subject to régulation by the Interstate Commerce Commission, and 
hâve been published and scheduled in accordance with the interstate 
commerce act, and approved of and acquiesced in by the Interstate 
Commerce Commission and ail of the différent roads on which they are 
effective. The complainant, the J. Rosenbaum Grain Company, a cor- 
poration organized under the laws of Illinois, and a citizen and résident 
of that state, has invested a large sum of money in a grain elevator 
at Ft. Worth, the southern terminus of the Chicago, Rock Island & Tex- 
as Raiiroad. It is largely engaged in the business of buying and selling 
grain for domestic uses and purposes and for export to foreign coun- 
tries. It purchases grain in that région of the country north of Texas 
and yet tributary to the Gulf of Mexico. Having erected an elevator at 
the southern terminus of what is known as the "Rock Island System," 
it makes large purchases of grain in the country served by that System, 
and consigns it for shipment through Ft. Worth when it is meant for ex- 
port by way of the Gulf of Mexico. The right of stoppage in transitu 
is exercised at Ft. Worth, and the grain is put through the elevator for 
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the purposes of cleaning, clipping, grading, assorting, sackingj and 
otherwise preparing it for continued transportation. On shipments of 
grain, where the complainant can take advantage of the "proportional 
tariffs," this is donc. Complainant has large contracts on hand for the 
purchase and shipment of export grain. Owning the grain elevator at 
Ft. Worth, it has made its arrangements to do business along the line 
of the Chicago, Rock Island & Texas Railroad and its northern con- 
nection, the Chicago, Rock Island & Pacific Railroad. With the "pro- 
portional tariffs" canceled as required by the order, the complainant 
would not be able to comply with its contracts for the purchase and ship- 
ment of grain, by reason of the lower and "proportional tariffs" being 
in effect on other railroads in favor of its competitors. The usefulness 
of its grain elevator at Ft. Worth for some of the most important pur- 
poses for which it was erected would be entirely destroyed. In passing 
this order, the Railroad Commission of Texas lays its hand upon Inter- 
state commerce, and seeks to control and regulate the same, notwith- 
standing the Interstate Commerce Commission is given and has exer- 
cised authority over thèse matters in accordance with the provisions of 
the Interstate commerce act. Section 8 of article i of the Constitution of 
the United States provides, among other things, that the Congress shall 
hâve power to regulate commerce with foreign nations and among the 
several states. Ever since the décision of Chief Justice Marshall in 
the case of Gibbons v. Ogden, 9 Wheat. i, 6 L. Ed. 23, it has been 
the settled law that the power of Congress to legislate regarding and to 
regulate interstate commerce and commerce with foreign nations is ex- 
clusive, and ail state législation regulating such commerce is uncon- 
stitutional. Unquestionably this paragraph of the order of the Railroad 
Commission is illégal and void. 
The second provision of the order complained of is as follows : 

"(2) That said Chicago, Rock Island & Texas Railroad Company shall forth- 
with stop the practice of allowing or permlttlng export grain to be unloaded 
In the elevator of the J. Rosenbaum Grain Company at ITort Worth for any 
purpose, but ail grain moved over the rails of sald railroad company on export 
billing and at export rates shall be dellvered hy said railroad company to its 
connections In the same cars in which it moves over the rails of said railroad 
company and with seals unbroken, or, if transfer is made, that the same be 
done by said railway company." 

This order, as well as the first, under the allégations of the bill and 
by its own terms, relates to and affects interstate or foreign shipments 
of grain. It deprives the complainant of the right, recognized by the In- 
terstate Commerce Commission and by the orders and rules of the Rail- 
road Commission of Texas, to stop export grain in transit for the pur- 
pose of cleaning, grading, etc. It in effect directs that grain purchased 
by the J. Rosenbaum Grain Company shall move through Ft. Worth 
under seal in the cars in which it reaches this point, or shall be trans- 
ferred by the railroad company to Connecting carrier without being stop- 
ped or treated at the elevator of complainant. This provision ren- 
ders it impracticable for the complainant to use its elevator at Ft. 
Worth for one of the purposes for which it was constructed, and im- 
possible to fulfill its contracts for the exportation of grain under the 
method it has arranged. It also materially affects and in part destroys 
the value of complainant's property at Ft. Worth, This portion of the 
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order, in my opinion, is aiso illégal and void, for the reason that by its 
terms it seeks to regulate and control Interstate shipments, and the Rail- 
road Commission of Texas in passing it acts upon a subject beyond its 
jurisdiction and control. 

The next provision of the order is as follows : 

"(3) That sald Chicago, Rock Island & Texas Rallroad Company be, and 
the same is hereby, Instructed and required to cancel any contraet or contracts 
it may hâve wlth the said J. Rosenbaum Grain Company whereby sald rall- 
road Company bas undertaken to pay to sald grain Company any sum of money 
for any purpose wbatsoever." 

This sweeping command, according to the allégations of complain- 
ant's bill", relates to and affects a long-term contraet which exists be- 
tween the complainant and the Chicago, Rock Island & Texas Railroad 
Company for the transfer of grain through complainant's elevator from 
the cars of the railroad company to the cars of Connecting carriers at a 
given rate per car for such service. It appears from the bill that this 
contraet is fair and legitimate, and one which is usual and customary 
under conditions similar to those that exist at Ft. Worth. The bill 
charges that the transfers of grain made under the provisions of this 
contraet hâve been only such shipments as originated without the state 
Df Texas, and therefore constituted commerce between the states. 
Hère again the Railroad Commission of Texas lays its hand upon in- 
terstate commerce, and seeks to regulate and control a minor détail of 
interstate shipments of grain. It also seeks to wipe out of existence a 
contraet between citizens which, under the allégations of complainant's 
bill, is a fair and legitimate one. In this respect the order is not only 
illégal and void by reason of its attempted control of the détails of in- 
terstate commerce, but it is also void because it destroys the contraet of 
a private citizen, and deprives it of its right to perform a stipulated serv- 
ice and to collect therefor the charges agreed upon. It destroys anoth- 
er of the uses for which complainant's elevator was constructed, and 
in effect deprives the complainant of its property without due process of 
law, and is therefore répugnant not only to the Constitution of the 
United States, but to the Constitution of the state of Texas as well. 

The fourth provision of the order will not receive my considération. 

The next and last provision is as follows : 

"(5) That said Chicago, Rock Island & Texas Rallroad Company Is hereby 
direeted and required to file notice in writing with the Rallroad Commission 
of Texas of a fuU compliance wlth ail the requirements on or before June 
lOth, 1903, and, upon failure to do so, this commission will cause to be Insti- 
tuted such proceedings as may be found proper and adéquate to enforce com- 
pliance with the orders hereinbefore made." 

This provision, according to the answer of the Railroad Commission, 
fixes the character of the instrument. It avers that : 

"It does not appear from complainant's bill, or from the order entered by 
the Railroad Commission, * » * that the Railroad Commission bas done 
auything or threatened to do anything of which complainant can lawfully 
complain ; the défendant Railroad Commission * » * bas merely notified 
the Rock Island Railroad of their intention to resort to the courts of the coun- 
try for the purpose of asserting such rights as the state of Texas may be able 
to maintain. The commission could bave asserted thèse rights without giv- 
the Rock Island Railroad Company notice of its intention to do so. The no- 
tice is merely a courtesy extended to the road." 
130 F.— 4 
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The language of the order is strictly mandatory in ail of its parts. 
It is true the only penalty provided or suggested for a noncompliance on 
the part of the railroad company is that the commission will cause to be 
instituted snch proceedings as may be found proper and adéquate to en- 
force compliance with such orders. In this respect the document is, as 
urged by the Attorney General in his argument, simply a notice of a re- 
sort to the courts of the country on the part of the commission in event 
its commands are ignored. Whether this is a notice to the railroad Com- 
pany that the commission will resort to the courts and prosecute the 
railroad company for its failure or refusai to comply with the order of 
the commission (which the Railroad Commission and the Attorney 
General assert it is not), or whether it is a notice that actions will be in- 
stituted by the commission, in event of a refusai or failure to obey the 
order, for the purpose of accomplishing through the courts the same 
results as are sought to be accomplished by the order, is immaterial. In 
the considération of the matters before me I must look to the effect of 
the enforcement of this order as is provided by its ternis upon the J. 
Rosenbaum Grain Company. The complainant charges that it had been 
notiiied by the défendant the Chicago, Rock Island & Texas Railroad 
Company that this company intends to carry out and observe the order, 
and that it has threatened to obey same, and that the complainant be- 
lieves and fears the railroad company will carry out and perform its 
behests, unless enjoined and restrained from so doing. It is also char- 
ged that the railroad company has many and divers subjects of légis- 
lation pending in the state of Texas, and many and divers subjects of 
importance to itself pending before the Railroad Commission of Texas, 
and now on the point of adjudication and détermination by the said 
commission, and the complainant believes, and therefore avers and 
charges, that the défendant railroad company is terrorized and intimi- 
dated by reason thereof, and will observe the void and illégal order 
because of its fear of incurring the displeasure and opposition of said 
commission. Thèse allégations stand unchallenged by any of the de- 
fendants, and for the purposes of this hearing must be taken as true. 
Therefore, on account of the threatening attitude and impending action 
of the railroad company, induced by the order of the Texas Railroad 
Commission now under considération, the complainant is about to suf- 
fer a great and irréparable in jury, which it seeks to avoid through this 
action. The Attorney General, in his argument before me, insisted that 
this action contemplated the enjoining of the Railroad Commission of 
Texas from bringing actions in the proper courts against the défendant 
lailroad company for possible violations of the law that would render 
it amenable and subject to the conséquences which are sought to be 
brought about by the terms of the order entered by the Railroad Com- 
mission. I do not so consider the purposes or prayer of the bill. The 
record before me is absolutely silent as to any infractions of law, either 
State or national, by the complainant or the défendant railroad com- 
pany. If, in the putting into efïect of the "proportional rates," or in 
the application thereof to particular shipments, the railroad company 
has violated the law, it is not my intention by any order entered in this 
cause to relieve it from merited prosecution. As stated in the beginning, 
the bill of complainant, in niy opinion, sets forth equities which should 



J. EOSENBAUM GRAIN CO. V. CHICAGO, B. I. & T. ET. CO. 51 

appeal to a court of chancery. An answer on the facts should at least 
be exacted from the body which promulgated the order, the enforcement 
of which would resuit in the destruction of complainant's alleged valu- 
able and inahenable rights. The order entered, notwithstanding its 
character and drastic nature, and notwithstanding the vital effect of its 
enforcement on the J. Rosenbaum Grain Company, was entered without 
notice either to the railroad company or to the complainant, and without 
any hearing whatever. 

It was suggested by the Attorney General, in his argument, that un- 
der the arrangement existing between the railroad company and the 
complainant, and by reason of there being in effect the "proportional 
tariffs" on grain, it was possible for the complainant to secure an un- 
just and unfair advantage over other dealers and shippers of grain. As 
to whether or not the complainant has received unfair and unjust advan- 
tages over competitors, and as to whether or not the railroad com- 
pany has discriminated in its favor, the record before me is silent. In 
event the arrangements between the railroad company and the com- 
plainant, and the existence and effectiveness of the "proportional tar- 
iffs" on grain, hâve resulted in discrimination in favor of the com- 
plainant, and conséquent violations of the law, this could be shown, 
and it would then hâve such bearing upon the complainant's application 
for redress as might be deemed proper. 

It is asserted that the order of the commission was made under the 
provisions of subdivision 3 of article 4571 of the Revised Statutes of 
the State of Texas of 1895, which is as follows : 

"(3) The said commission shall hâve power and it is hereby made its duty, 
to investigate ail through freight rates on railroads in Texas ; and when the 
same are, in the opinion of the commission, excessive or levied or laid in vio- 
lation of the Interstate commerce law, or the rules and régulations of the In- 
terstate Commerce Commission, the offlcials of the railroads are to be notifled 
of the facts and requested to reduce them or make the proper corrections, as 
the case may be. When the rates are not changed or the proper corrections 
are not made accordlng to the request of the commission the latter Is iu- 
structed to notify the Interstate Commerce Commission and to apply to it for 
relief." 

The procédure adopted by the commission in this instance is quite 
différent from that provided by the law. The railroad company was not 
notified that its "proportional tariffs" were excessive, or were levied or 
laid in violation of the interstate commerce law, or the rules and régu- 
lations of the Interstate Commerce Commission ; nor was any request 
Uiade to the officiais of the railroad to reduce its rates or to make proper 
corrections therein. Without being advised of any facts whatever, the 
railroad company was ordered to "cancel out" certain of its "proportion- 
al tariffs," while such "proportional tariffs" were left in effect on ail 
other roads doing business in the same territory and performing similar 
service. 

The order entered also goes far beyond any authority conferred by 
this provision of the law. The law relates solely to rates and their cor- 
rection. The order of the commission not only directs the cancellation 
of "provisional tarifî's," but also commands the cancellation of ail con- 
tracts existing between the railroad company and the J. Rosenbaurri 
Grain Company. Nor is the penalty for failure or refusai to obey this 
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order notice to tlie Interstate Commerce Commission of the infractions 
and application to it for relief. The order issued, both in form and in 
substance, is so at variance with the method of procédure and authority 
conferred by the act quoted that it is difficult to recognize it as being 
promulgated thereunder. 

Upon délibération, I hâve determined that the temporary injunction 
prayed for against the Chicago, Rock Island & Texas Railroad Com- 
pany should not be granted. It should not be enjoined from altering or 
canceling the "proportional tariffs" in effect on its line, nor should it 
be enjoined from breaching its contract with the complainant, as for 
such breach it is presumably fully able to respond in damages. The 
railroad company, being relieved from the necessity of obédience to the 
commands of the commission, will presumably fulfill its contract. If it 
is violating the law and discriminating in favor of the complainant, the 
J. Rosenbaum Grain Company, either through the means of its "pro- 
portional tariffs" or its contract with complainant, it should not be per- 
mitted to take refuge behind an injunction of this court in event it is 
prosecuted for such violation. 

A decree temporarily enjoining the Railroad Commission of Texas, 
its individual members, and E. R. McLean, its secretary, will be prepared 
by the solicitors for the complainant, in conformity with the views I hâve 
expressed. 



SANP.0 V. UNION PxVC. COAL CO. 

(Circuit Court, D. Colorado. May 12, 1904) 

No. 4,463. 

1. Wbongpul Death— Actions— Foeeign Administeator— Right to Sue. 

An action for tlie wrongful killing of a servant in tlie state of Wyo- 
ming, brought under a statute of that state, cannot be malntained in the 
courts of Colorado by an administrator appointed in Colorado. 

Doud & Fowler, for plaintiff. 
Teller & Dorsey, for défendant. 

HALLETT, District Judge (orally). No. 4,463, Andrew Sanbo, ad- 
ministrator of the estate of August Wainianpaa, against the Union 
Pacific Coal Company, is an action to recover damages for the death of 
plaintiff's intestate, The complaint charges that the défendant is a cor- 
poration organized in Wyoming, and operating coal lands in that state, 
and it employed August Wainianpaa to work in its mines, and that he 
was killed in the mine from certain machinery not being fenced as re- 
quired by a statute of the state of Wyoming. Thereupon, owing to the 
négligence of the défendant in failing to fence such machinery in the 
mine, the company became liable to pay the plaintiff damages under 
the law of that state. The section of the law of Wyoming is set out in 
the complaint, and it provides that, if the life of a person employed in 
a mine shall be lost from failure to comply with the provisions of the 
act, the administrator of the estate of the person whose life shall be lost 

f 1. Sco Death, vol. 15, Cent. Dig. § 36. 
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may recover damages for the loss. Défendant demurred on the ground 
that an administrator appointed in the state of Colorado, as the plaintiff 
allèges he was appointed, has no right of action for a death occurring 
in Wyoming under the statute of that state. In the argument of the 
demurrer the plaintifif's counsel relied upon certain décisions of the 
Suprême Court of the United States and the Suprême Courts of other 
States, in which it has been held that an administrator appointed in a 
foreign state to that in which the in jury occurred may main tain an 
action under the provisions of Lord Campbell's act. The principal 
case upon which counsel relied is Dennick v. The Railroad Company, 
103 U. S. 11, 26 L. Ed. 439. In that case it was held that an action 
arising under Lord Campbell's act in the state of New Jersey might 
be prosecuted in New York by an administrator appointed in that 
state. Upon this décision, and numerous others, no doubt now 
exists as to the right of an administrator, appointed either in the state 
in which the injury occurred or in the state in which the action may be 
brought, to maintain an action for damages based upon that act. In 
the discussion of the subject in the varions authorities as to the right of 
an administrator appointed in a foreign state there are some peculiari- 
ties which may be worth while to mention in this connection. A case 
which arose in South Carolina, which is entitled "Ex parte Northeastern 
Railroad Company," reported in 38 S. E. 634, 54 L. R. A. 660, présents 
the question whether, when the deceased résides in a foreign state, 
and is killed by an accident occurring upon a railroad, an admin- 
istrator may be appointed in that state in which the accident occurred 
to bring a suit under Lord Campbell's act in the state in which the 
accident occurred. In this instance, after the administrator had been 
appointed and had brought suit for the death of his intestate, the rail- 
road Company applied to the court in which the administrator was ap- 
pointed to revoke the letters issued to him upon the ground that the de- 
ceased had no résidence in the state of South Carolina, but was a citizen 
of the state of Florida,and his property other than thatwhich arose from 
the killing upon the railroad was ail in the state of Florida. The court 
decided that an administrator could be so appointed even where there 
was no property of the deceased within the state, and the sole purpose 
of the appointment was to maintain a suit upon Lord Campbell's act. 
This, however, was so close a question that the court was divided upon 
it, and there was a dissenting opinion filed by one of the judges. The 
argument was close and learned on the part of both the judge dissenting 
and the majority of the court. The same thing occurred in Nebraska, 
in Missouri Pacific R. Co. v. Bradley, which is reported in 51 Neb. 
596, 71 N. W. 283, in respect to the right to make an appointment 
in a case of loss of life, under Lord Campbell's act, in the state in which 
the death occurred ; and there the court, consisting of three judges and 
three commissioners (who had no vote), affirmed the judgment below ; 
the chief justice and the commissioners dissenting. In a case which is 
reported in 168 U. S. 447, 18 Sup. Ct. 105, 42 L. Ed. 537 (Stewart 
V. The Baltimore & Ohio Railroad Company), the question was consid- 
ered, and there the court seems to hâve proceeded upon the theory that 
the real parties in interest were the next of kin, who would take the 
amount recovered under the provisions of Lord Campbell's act. The 
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case arose in the state of Maryland — that is to say, the injury occurred 
in that state— and the action was brought in the District of Columbia 
by an administrator appointed in that district. Under the Maryland 
act the suit was to be brought by the state for the use of the next of kin, 
who would become entitled to the damages, and the court discussed 
the question very much upon the point whether the action was for a 
penalty. It does net appear that any question was made as to the right 
of an administrator appointed in the District of Columbia, except in 
connection with the main question whether a suit could be brought else- 
where than in the state of Maryland. The court said : 

"A négligent act causing death is in itself a tort, and, were It not for the 
rule founded on the maxim, 'Aetlo personalis morltur cum persona,' damages 
therefor could hâve been recovered in an action at commou law. The case 
dlffers in thls Important feature from those In which a penalty Is imposed 
for an act in itself not wrongful, In which a purely statutory delict is cre- 
ated. The purpose of the several statutes passed in the states In more 
or less conformity to what is known as 'Lord CampbeH's Act' is to provide 
the means for recovering the damages caused by that which Is essentially 
and in its nature a tort. Such statutes are not pénal, but remédiai, for the 
benefit of persons injured by the death. An action to recover damages for 
a tort is not local, but transitory, and can, as a gênerai rule, be maintained 
wherever the wrongdoer can be found. It may well be that, where a purely 
statutory right is created, the spécial remedy provided by the statute for the 
enforcement of that right must be pursued ; but where the statute sim- 
ply takes away a common-law obstacle to a recovery for an admitted tort 
it would seem not unreasonable to hold that the action for that tort could 
be maintained in any state in which the common-law obstacle bas been re- 
moved." 

Further on the court says; 

"The two statutes differ [that is, In Maryland and In the District of Co- 
lumbia]. The two statutes differ as to the party in whose name the suit 
is to be brought. In Maryland the plaintiff is the state ; in this district the 
Personal représentative of the deceased. But neither the state in one case 
nor the Personal représentative in the other has any pecuniary interest in 
the recovery. Eaeh is simply a nominal plaintiff." 

From the whole course of the opinion the court was not very 
far from the conclusion that the beneficiaries might possibly, under 
some circumstances, maintain the suit without an administrator or the 
state as plaintiff. Other courts hâve not adopted this view. I do not 
know of any décisions among those I hâve seen — which hâve been quite 
numerous — that go so far as this case in that direction. But this ex- 
plains very fully that the décisions under Lord Campbell's act as to the 
right of an administrator to maintain a suit in a state foreign to that in 
which the accident occurred are no authority to uphold the contention 
of plaintiff that this suit is well brought. The Wyoming act gives a 
right of action to the administrator of the estate of the person killed. 
Lord Campbell's act gives the fund recovered to the next of kin, differ- 
ently arranged in différent states. Sometimes it is the widow, or, in 
case of the death of the wife, a husband ; sometimes it is the children, 
sometimes the parents ; and following down the Une to the next of kin 
in some remote degree, where there are none nearer to receive it. In no 
case does the futid recovered go into the gênerai estate of the deceased 
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person. This was decided in Martin v. The Baltimore & Ohio Railroad, 
151 U. S. 673, 14 Sup. Ct. 533, 38 L. Ed. 311, and in very many other 
cases. It is difficult to understand how an administrator appointed in 
the State of Colorado can recover a fund which is to be distributed in 
Wyoming and according to the laws of Wyoming. It is quite true 
that, when an administrator has been appointed in the state in which the 
deceased resided, he, or perhaps some other person, may be appointed 
ancillary administrator in another state with a view to maintain an ac- 
tion in that state. Not, however, if the law of the state in which the 
action is to be brought allows a suit to be maintained by the administra- 
tor of another state. This fund, if any shall be recovered, is to be dis- 
tributed under the laws of Wyoming, and the plaintifï administrator 
cannot be charged with any duty of that kind. Suing in a foreign ju- 
risdiction, he apparently could only be charged with distributing the 
estate under the law of this state. Upon that it seems clear enough 
that an administrator, under the Wyoming act, appointed elsewherç 
than in the state of Wyoming, has no right of action. The language 
of the Suprême Court in the case of Stewart v. The Baltimore & Ohio 
Railroad Company is significant upon that point: 

"It may well be that, where a purely statutory rIght îs created, the spécial 
remedy provided by the statute for the enforcement of that right must be 
pursued." 

That is this case. This is purely a statutory right; a right where 
none existed before, and none would exist but for the statute ; and as 
that statute déclares that the action must be brought by an administra- 
tor in the state of Wyoming, he only has a right of action under the 
provisions of the law. 

The demurrer to the complaint will be sustained on the ground that 
the plaintiiï administrator appointed in the state of Colorado has no 
right of action in the case. 



THIEL DETECTIVE SERVICE CO. v. McCLURB. 
(Circuit Court, W. D. Kentueky, March 14, 1904.; 

1. FEDERAL COTJETS— EqUITT JuBISDICTION— ACTION AGAINST EXECUTOES. 

An unsecured créditer of a deceased person having a mère légal demand 
which has not been reduced to judgment is not a cestui que trust in such 
a sensé as to be entitled, in the absence of fraud, gross wrong, or un- 
reasonable delay on the part of the deeedent's exécuter, to maintain a 
blll in equity in the fédéral circuit court against such exécuter to compel 
an accounting. 

2. Same— Decedehts' Estâtes— Settlement. 

Fédéral courts bave no original jurisdiction in respect to the adminis- 
tration and gênerai settlement of the estâtes of deceased persens. 

3. Same— SuiTS at Law, 

Theugh a creditor of a deceased person may establlsh the validity of his 
claim by a suit at law In the fédéral courts, provided requisite jurisdlc- 
tienal éléments are présent, yet on recovering judgment, if the same is not 
paid, the creditor must ordinarily seek relief by a marshallng of assets in 
the state courts having jurisdiction of the settlement of estâtes. 
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4. SAME— CONIXICTING JtJEISDICTION, 

Where, at the tlme a créditer of a deceased person flled a blll In equity 
In the fédéral court to compel an accountlng by the executor, a suit in 
equity had already been begun In the state court under a state statute for 
a similar purpose, to whlch complalnant was not made a party, the state 
court havlng flrst assumed jurisdiction, complalnant's bill was not main- 
tainable. 

Robert D. Vance, for complainant. 
Yeaman & Yeaman, for défendants. 

EVANS, District Judge. This is a bill in equity brought by the 
complainant, a citizen of Missouri, against défendants, ail of whom are 
citizens of Kentucky. The complainant avers that it was employed by 
Mary H. McClure and Henry D. McClure to inspect, audit, and balance 
the books of the Anchor Roller Mills at Corydon, Ky., and that, pur- 
suant to said employment, it performed labor and services and incurred 
expenses in the course thereof and in connection therewith, to the value 
and amount of $3,533.23, ail of which the said Mary H. McClure and 
Henry D. McClure promised and agreed to pay, but hâve not done so. 
No judgment at law has been obtained against either of the alleged em- 
ployers, nor is any sought in this action. It appears from the bill that 
Mary H. McClure died in Henderson county, Ky., on September 8, 
1903, after having made and published her last will and testament ; that 
the will was admitted to probate on October 26, 1903, by the Henderson 
county court ; and that on November 4, 1903, Henry D. McClure, the 
executor named therein, was duly qualified as such by that court. A 
copy of the will is filed, and the devisees thereunder and certain çredit- 
ors of the deceased are made défendants to the bill, which was filed on 
December 21, 1903, less than two months after the executor qualified, 
and probably before he had had time to take an intelligent survey of the 
whole situation. Much the larger part of the estate of the testatrix ap- 
pears to be land located in this state, and probably in Henderson county. 
It is not claimed that she was insolvent, though it is averred that her 
Personal estate will not be sufficient to pay her debts, and that no in- 
ventory thereof had then been returned. As already stated, no personal 
judgment is sought against Henry D. McClure, either individually or 
as executor. On the contrary, the object of the bill is to secure an ac- 
countlng by the executor in this court, a référence to the master to as- 
certain the debts due from the estate of Mary H. McClure, a settlement 
of the accounts of the executor, and a sale under this court's decree of 
so much of decedent's real estate as may be necessary to pay such of her 
debts as may not be satisfied by her personal estate. In short, it is a 
suit brought, within seven weeks after the executor qualified, for the 
gênerai administration and settlement of the decedent's estate, such 
probably as might, when the time was ripe, be brought in the proper 
state court under section 428 et seq. of the Civil Code of Practice, and 
with due regard to sections 3837 to 3908, inclusive, of the Kentucky 
Statutes of 1903. The défendants hâve demurred to the bill, upon the 

T4. Conflict of jurisdiction with .state courts, Loulsville Trust Co. v. City 
of Cincinnati, 22 C. C. A. 356. 



ground that this court has no équitable jurisdiction in the premises, and 
that there is no equity in the bill. 

It seems to the court, after a very careful examination of the sub- 
ject, that the demurrer must prevail under the stress of several propo- 
sitions which are clearly settled in the fédéral jurisprudence. 

1. An unsecured créditer of a décèdent, who has a mère légal demand 
which has not been reduced to judgment, is not a cestui que trust in 
such sensé as to be entitled, in the absence of fraud, gross wrong, or 
unreasonable delay by an exécuter, to maintain a bill in equity in this 
court against that officer of the probate court who has the estate in 
course of administration. Walker v. Brown, 63 Fed., at page 212, 11 
C. C. A. 13s, afïirming (C. C.) 58 Fed. 23 ; In re Foley (D. C.) 76 Fed. 
395. The alleged debtors in this case are entitled to demand a trial 
by jury if, as they manifest a purpose to do, they contest the daim of 
the complainant, and the latter cannot deprive them of that right b\- 
bringing its suit in equity in the first instance. Scott v. Neely, 140 Û. 
S. 106, II Sup. Ct. 712, 35 L. Ed. 358. It is not certain that the exécu- 
ter in this case will refuse or be unable, in the regular course of ad- 
ministration, to pay any judgment that may be rendered at law on com- 
plainant's alleged debt, and thus save the large expense of a settlement 
suit in equity. At ail events, no reason is shown why, like other sim- 
ple contract creditors, the complainant should not first exhaust its rem- 
edy at law, or, at least, judicially establish its claim. Unless the com- 
plainant be in fact and in law a créditer of the décèdent, it certainly 
could not maintain this action, even if other considérations did net 
prevent it. It is equally certain that it could not be regarded as a 
créditer if it should be determined at law or otherwise that its demand 
was not maintainable. It is quite clear, therefere, that it should es- 
tablish its demand at law as the first step, and afterwards, if the exécuter 
does not pay the judgment, avail itself of any équitable remedy open to 
it. Hère the correct order has been reversed, and what might possibly 
hâve been proper as the last step is attempted to be made the first. 

2. Fédéral courts hâve no original jurisdictien in respect te the ad- 
ministration and gênerai settlement of decedents' estâtes. Byers v. Mc- 
Auley, 149 U. S. 608, 13 Sup. Ct. 906, 37 L. Ed. 867, and cases cited. 
What powers they may exert to enforce the rights ef judgment cred- 
itors against executors, or whether they would entertain a suit brought 
by such creditors under section 428 ef the Code, we need not now dis- 
cuss. 

3. But in any event it is perfectly compétent for a créditer, by a suit 
at law in the fédéral courts (where other requisites ef jurisdictien ex- 
ist), to establish the validity of his claim, though, when he has obtain- 
ed a judgment thereon which the personal représentative does not 
satisfy, it seems that his debt thus established must ordinarily take 
its place with the other debts of its class, and for its enforcement 
against the estate of the décèdent, if the exécuter does not pay it, the 
créditer must ordinarily ge into such state court as may be charged 
with the duty of administering the estâtes of decedents, and such as 
may be compétent te marshal the assets and distribute the estate 
in satisfaction of debts, and otherwise, according te local law. Yon- 
ley v. Lavender, 21 Wall. 276, 22 L. Ed. 536; Kittredge v. Race, 92 
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U. S. 121, 23 L. Ed. 488; Byers v. McAuIey, 149 U. S. 608, 13 Sup. 
Ct. 906, 37 h. Ed. 867. Otherwise, where an estate is insolvent, a 
simple contract créditer, being a citizen of another state and having 
a claim for over $2,000, might corne into the fédéral court, and by 
means of its process secure payment in full, while local and other 
creditors having no such opportunities might obtain only a sniall 
and much reduced pro rata. Herein is found one of the strong 
grounds for the doctrine announced in Yonley v. Lavender, 21 Wall. 
279, 22 h. Ed. 536 ; and see, also, Byers v. McAuley. Equality among 
unsecured creditors of an insolvent estate can only be reached 
through leaving the gênerai administration of estâtes to the state 
tribunals, which, unlii^e the fédéral courts in many instances, can ob- 
tain, by either actual or constructive service, jurisdiction over ail 
parties having an interest in the res to be administered, whether they 
he citizens of the same state or not. There might be exceptions to 
this rule where the state courts refused to act, or where their long 
delay would defeat justice or show abdication of jurisdiction. Nor 
do the authorities cited control cases like Payne v. Hook, 7 Wall. 
425, 19 L. Ed. 260, Hayes v. Pratt, 147 U. S. 557, 13 Sup. Ct. 503, 37 
L. Éd. 279, and Comstock v. Herron, 55 Fed. 803, 5 C. C. A. 266, in 
which no gênerai administration of a decedent's estate was sought, 
but only the enforcement by legatees or distributees of certain defii- 
nite trusts, or some other équitable rights which do not involve such 
administration. Nor would they apply to mortgagees or other secured 
creditors. 

We must not overlook the fact that there is a manifest différence 
between the case of an unsecured créditer, whose remedy is at law, 
and that of a legatee or distributee, whose remedy is always in eq- 
uity, unless in cases where the executor has assented to the legacy. 
I Story's Equity, § 591. And it may be remembered that if a cred- 
itor's judgment is not given fuU faith and crédit in the state court, 
a fédéral question arises which can be settled by the Suprême Court. 
Of course, other peculiar circumstances might make exceptions to 
the gênerai rules mentioned, but none of those circumstances appear 
in this case. 

It results that there is nothing to do but sustain the demurrer 
and dismiss the bill, with costs, but without préjudice to complainant's 
right to sue at law, and it will be so ordered, unless the plaintifï shall 
manifest a désire to amend. 

(Aprll 4, 1904.) 

After the delivery of the foregoing opinion, the complainant filed an 
amendment to its bill. It shows that on December 5, 1903, 16 days be- 
fore the complainant's original bill was filed in this court, the personal 
représentative of Mary H. McClure had commenced a suit in equity in 
the Henderson circuit court, under section 428 et seq. of the Civil Code 
of Practice, to settle and distribute the estate of the décèdent. To this 
suit complainant was not made a party. The showing thus made by 
the amended bill renders it perfectly obvious that, when this suit was 
brought, the state court had already acquired jurisdiction and control 
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over the subject of the gênerai settlement and distribution of the dece- 
dent's estate, and it follows that there can be no doubt, even if any had 
before existed, that this case is clearly within the rules laid down in 
Byers v. McAuley, 149 U. S. 608, 13 Sup. Ct. 906, 37 L,. Ed. 867, and 
other cases cited in my former opinion. True, it may be that the com- 
plainant may possibly be delayed or embarrassed by the Kentucky stat- 
ute which forbids the institution of suits at law against personal rep- 
résentatives to recover judgments on demands against the décèdent un- 
til six months hâve elapsed after his qualification, but even if such a 
statute can apply to actions in this court, still, under cases like Payne v. 
Hook, there does not seem to be any reason why, vfhen the complainant 
has reduced its demand to judgment, it may not, by the proper proceed- 
ing in equity, on the executor's bond or against the persons who receiv- 
ed them, secure its share of the assets of the décèdent, even though they 
may hâve been distributed to heirs or legatees or creditors under the 
judgment of the state court in a suit to which complainant was not a 
party. Probably, under a qualified appearance for that purpose, and 
upon a showing of the facts, complainant might secure from the state 
court an order withholding from distribution enough of the estate to 
meet its demand when established. But whether ail this be so or not, the 
question i-s now simply one concerning the équitable jurisdiction of this 
court. We hold that upon complainant's own averments this court has 
not now jurisdiction in equity to give the relief sought, and consequently 
we must sustain the demurrer to the bill as amended. Judgment will 
be entered sustaining the demurrer and dismissing the bill, with costs. 
The dismissal, however, should be without préjudice to complainant's 
right to bring such other suit in the premises as may be proper. 



THE CHAUNCEY M. DEPEW. 

(District Court, S. D. New York. May 13, 1904.) 

1. Collision— Vessel Lying at End of Piee— New York Statuts. 

The New York statute prohibiting vessels from lylng at the end of a 
pier in the North or East river, and provlding that "any vessel * * * 
so lying shall not be entitled to claim or demand damages for any Injury 
caused by any vessel entering or leaving any adjacent pier," is pénal In 
character, and is not to be extended by construction; and the exemption 
from liability it gives extends only to injuries to a vessel so lying which 
resuit from her obstructing the entrance to an adjacent pier. Where a 
canal boat lying at the end of a pier in East river headed to the north- 
ward was struck on the bow and injured by a barge in tow alongside a 
tug, which the tug was intending to leave at the end of the pier to be 
worked around to the south side by hand, the statute aftords the tug no 
protection from liability. 

In Admiralty. Suit for collision. 

James J. Macklin, for libellant. 

Butler, Notman, Joline & Mynderse, and Archibald G. Thacher, for 

claimant. 

ADAMS, District Judge. This action was brought by the libellant, 
Thomas A. Quigley, to recover the damages sustained by reason of 
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collision between his canal boat William S. Deyo, about loo feet long, 
and the barge Sharon, in tow of the steamtug Chauncey M. Depew, 
on the I5th of May, 1903, about 10:30 o'clock P. M. The canal boat 
was lying, duly lighted, outside of three other boats, at the foot of gist 
Street, East River, waiting to be picked up by a tug and towed away. 
The Depew, with the barge Kingston and, outside of her, the barge 
Sharon, on the starboard side, and the Rhinebeck, on the port side, was 
taking the Sharon to gist Street, intending to leave her there. 

There is some controversy with respect to the Deyo's position at the 
pier, it being contended by the libellant, that she was lying headed to 
the northward, with her starboard side away from the pier, and by the 
claimant, that she was lying headed to the southward, with her port 
side away from the pier. The prépondérance of the testimony sup- 
ports the libellant's claim in this respect and I conclude that the boat's 
starboard side was exposed to contact with vessels approaching the 
pier. The Deyo's starboard bow was driven in and she was more in- 
jured by the collision than would hâve resulted from an ordinary con- 
tact of navigation. The tug was, therefore, in fault. 

It remains for considération, whether the tug can find exemption from 
liability under the provisions of chapter 378, § 879, p. 314, Laws N. Y. 
1897, which pro vidés: 

"It shall not be lawful for any vessel, canal boat, barge, Ughter or tug to 
obstruct the waters of tlie barbor by lying at the exterior end of wharves in 
the waters of the North or East river, except at their own risk of injury from 
vessels entering or leavlng any adjacent doelc or pior ; any vessel, canal boat, 
barge, lighter or tug so lying shall not be entitled to claiin or demand dam- 
ages for any injury caused by any vessel entering or leaving any adjacent 
pier." 

The tug was taking the Sharon to gist Street, intending to leave her, 
for discharge of her cargo of hay, etc., on the south side. The tide 
was flood. In the slip to which the boat was bound, the water is shoal, 
there not being enough for tugs to go in. The usual method of putting 
a boat in there, is to take her to the end of the pier, hâve her get a Une 
eut and then give her a start around to the side, from which point she 
would be worked in by hand. On this occasion, the tug came up the 
river, rounded to in the Gâte, then headed down and worked the boat 
in, intending to put her against the end of the pier, but while rounding 
to, the master of the tug found it was occupied. The master of the 
barge asked the master of the tug to land him alongside of a boat ly- 
ing on the south side of the pier but the latter replied : "You will hâve 
to land on the end." 

It is évident that the Sharon was bound, for a brief time at least, for 
the end of the pier and the question to be determined is, whether the 
tug is exempted from the liability, which would attach to her for nég- 
ligent navigation in bringing her tow too violently in contact with this 
stationary boat, by reason of the statute. 

In the several times this statute bas been under considération in the 
admiralty courts, it bas been held that the statute did not absolve the 
moving vessel from liability. The F. W. Devoe (D. C.) 94 Fed. 1019; 
The Cincinnati (D. C.) 95 Fed. 302; The Dean Richmond (D. C.) 103 
Fed. 701, aifirmed 107 Fed. looi, 47 C. C. A. 138; The Buenos Aires 
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(D. C.) 119 Fed. 493. In The Cincinnati, Judge Thomas saîd (page 
304): 

"The Cincinnati was not 'entering or leaving any adjacent dock or pler.' 
The Fletcher was obstructing Starin's slip to the south, but the Cincinnati 
was not seeking to enter that slip, and her entrance thereto was not antici- 
pated, nor had she any right therein. The statute undoubtedly intends to pre- 
vent the use of plers forming the boundaries of slips to or from which another 
vessel seeks entrance or exit. A vessel in passage may not rake a ship lying 
at the end of a pier in the river, and exculpate itself from responding there- 
for upon the ground that It was making its way in a fog and trying to find 
and enter Its proper slip, and that the injured ship was at the end of the pier, 
in violation of the statute. A broader view of the statute than that hère 
adopted is Inconsistent with its words and spirit, and incompatible with the 
necessities of the port, which the législature may be presuœed to hâve con- 
sidered." 

In The Dean Richmond, on appeal, Judge Wallace, referring to the 
statute, said (page 1002, 107 Fed., page 139, 47 C. C. A.): 

"We thlnk it to be the meaning of the statute to subject vessels lying at 
the end of plers to ail risks of injury eaused by other vessels in entering or 
leaving the docks next adjacent thereto. As It is In the nature of a pénal 
statute, It Is not to be extended to cover cases which are not clearly within 
its terms." * • * "The statute does not say in terms that the offiending 
vessel shall assume the risk for ail injuries eaused by any vessel entering any 
dock or leaving any pier adjacent to that at which the ofCendlng vessel Is 
lying, and there is room for interpreting it as meaning that she shall assume 
ail risk for Injuries from vessels entering or leaving any dock or pier adja- 
cent to the offending vessel. It has been held in several adjudications that 
a vessel so moored at the head of a pier as to obstruct the proper naviga- 
tion of another vessel in making her entrance to, or exit from, her dock or 
wharf, as where she Is not lying abreast the pier, or her bow or stern project 
across the dock, infringes on the privilèges of the other, and is responsible 
for tlie damages eaused by a collision, if the other vessel has exercised due 
précautions. The Canima (C. C.) 32 Fed. 302; The Btruria (D. C.) 88 Fed. 
555; The Martino Cilento (D. C.) 22 Fed. 859. The purpose of the présent 
statute would seem to remove ail controversy in such a case In respect to the 
extent of the obstruction eaused bj' the manner In which the vessel is moored, 
and in respect to the navigation of the vessel whose privilège has been In- 
fringed. A broader view of the statute is incompatible with the necessities 
of the harbor, which the législature may be presumed to hâve considered." 

The barge hère though ultimately bound for the south side of the 
pier, was at first bound for the end of the pier and colHded when en- 
deavoring to reach the latter position. She was not strictiy, therefore, 
"entering or leaving any adjacent dock or pier," but going to the end 
of tlie pier and attempting to do what is sought to be interposed hère 
as a barrier to recovery. The case is not clearly enough within the 
terms of the statute to justify the allowance of its interposition. 

Moreover, the collision, though with a vessel at the end of the pier, 
was not at a part of the moored vessel which in any way interfered with 
the moving vessel's course in obtaining the position she ultimately 
sought. The contact was with the bow of the moored vessel, which the 
testimony shows was entirely out of the way of the moving vessel in 
going to the lower side of the pier and the latter's privilège was ob- 
viously not infringed. The master of the tug testified, on cross exam- 
ination, referring to the Deyo : 

"Q. You could bave avoided her easy enough, that is, so far as that part 
is concerned, between 20 feet aft of her bow and stern, assuming her stern 
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pointpd up stream. Is that right? It was only necessary for you to touch that 
part in making your landlng of the barge, 20 feet abaft of the bow? A. ïhat 
is ail." 

The Deyo was lyingf at the end of the pier, waiting to be towed away, 
and got the best position she could. The captain testified : 

"Q. Why were you not put In tbe slip there? A. Because we couldn't get 
in there. The tug claims he couldn't put me in there on account of the low 
tide, one side ; on the low tlde, the captain said he couldn't get in there. Xhe 
other side they were unloading ice and wouldn't let us lay there." 

I do not think the circumstances of this case will justify denying the 
allowance of the damages the libellant is entitled to recover by the ad- 
miralty law. 

Decree for the Hbellant, with an order of référence. 



KASADARIAN v. JAMES HILL MFG. CO. 
CCIrcuit Court, D. Rhode Island. May 19, 1904.) 

No. 2,737. 

1. Masteb and Servant— Injuries to Servant— Pleadinq. 

Where the first four counts of a déclaration eharged that plalntiff, a 
helper engaged in asslsting in changing the dies on a press, was injured 
by the fall of the plunger from an unknown cause, and sueh fall might 
bave been due either to the négligence of a fellow servant in charge of the 
press or to some cause which could not reasonably hâve been anticipated 
and guarded against by the master, such counts did not state a cause of 
action. 

2. Same— Dutt of Servant. 

Where plaintift, a mère laborer called on to exert hls strength in 
changing a heavy die, part of a power press, was injured by the falUng 
of the plunger, he was not necessarily chargeable with the duty of a close 
inspection of the condition of the machinery near which he was set to 
work, but was entitled to assume that the person in immédiate charge of 
the machine had properly performed his duty to make it safe before re- 
quiring plaintiff to work about it 

3. Saiie. 

Where a déclaration In an action for injuries to a laborer directed to 
asslst in changing heavy dies, part of a power press, eharged négligence in 
the employment of an incompétent die setter, and alleged that such person 
negligently directed plaintiff to asslst In changing the dies wlthout taklng 
proper précautions to prevent a fall of the plunger, and that the plunger, 
from some unknown cause, fell and Injured plaintiff, such allégations suf- 
âciently stated a cause of action, since the competency of the die setter, 
and whether it was négligent to change the dies without effectually provid- 
Ing against the fall of the plunger, were for the jury. 

On Demurrer to Déclaration. 

Frank Healy, for plaintiff. 
Herbert A. Rice, for défendant. 

BROWN, District Judge. The plaintiff's hands were înjured by the 
fall of the plunger of a power press at a time when the plaintifif was 
engaged in helping to set a die. It is alleged that the plunger fell from 

H 2. See Master and Servant, vol. 34, Cent. Dig. §§ 713, 714. 
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some cause unknown to the plaintiff. The immédiate management of 
the opérations of the power press, including the starting, stopping, and 
changing of dies, obviously was not a duty which the master had con- 
tracted to perform in person or by a vice principal. It is not aileged 
that the plaintiff was charged with any duty in respect to the control of 
the machine ; and, from the allégation that the plaintiff was "engaged 
in the opération of helping to set a die on said press while said press 
was not in use and apparently harmless," it does not follow that the 
master was under any obligation to instruct the plaintiff either in the 
management of the machine or in the use of the safety device which 
formed part of the machine. The mère allégation of the existence of a 
duty to give warning or instructions is of no avail unless facts are 
pleaded from which it appears, or from which a jury may find, that a 
duty to give warning or instructions existed. Fortin v. Manville Co., 
128 Fed. 642 (decided in this court March 22, 1904). 

Was the master guilty of any breach of duty in failing to warn the 
plaintiff of the danger of a fall of the plunger ? It does not appear that 
the machine was in any respect defective ; and it does appear that the 
machine was provided with a safety device which, if applied, would 
hâve prevented the fall of the plunger. Apparently, the plaintiff's 
theory of the case is that a failure to use the safety device was a 
failure by the master to provide the plaintiff with a safe place to work. 
The temporary application of a safety device, and the control of the 
machine during the opération of changing dies, were a part of the 
duties of those in immédiate charge of the machine, and not a part of 
the master's gênerai duties. 

In the first four counts of the déclaration, there are no allégations 
showing that the machine was not in charge of a compétent man. It 
appears, however, that the plaintiff was merely an unskilled laborer or 
helper. The fall of the plunger may hâve been due either to négligence 
of a fellow servant in charge of the power press or to some cause 
which could not reasonably hâve been anticipated and guarded against 
by the master. If, as is alleged in the fifth count, the plaintiff was work- 
ing as a helper to the person in charge of the machine, who had control 
of the changing of the dies and of the machine at that time, a failure 
to set the safety device, and an attempt to set the dies while the machine 
was still capable of being connected with power through the treadle, 
cannot be said to be a failure of the master to perform any of his duties. 
The only danger inferable from the déclaration is the danger that the 
person in charge of the machine might undertake to change the dies 
before the flywheel had stopped, and that at this time the treadle, in 
some way, might be operated, and cause the fall of the plunger, unless 
it was blocked by the temporary application of the safety device. Un- 
less it was the duty of the master to foresee that the change of dies 
might be attempted while the flywheel was still in motion, and that 
the treadle might be operated at this time, there was no reason to give 
warning. If, however, it was négligent to change the dies under such 
circumstances, this was négligence in the temporary management of the 
machine. The master's duty in this respect could hâve been performed 
by placing a compétent person in charge of the machine. If there was 
a duty to give warning, it must be predicated upon the possibility of 
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négligence of the person in charge of the machine. The ordinary meth- 
od of providing against négligence of this character would consist, 
not in giving warning of the conséquences of négligence, but in placing 
in charge of the machine a person who would not be négligent. 

I am of the opinion that the first four counts of the déclaration are 
not demurrable on the ground that they show a voluntary assumption of 
risk or that the plaintiflf was guilty of contributory négligence. A mère 
laborer, called upon to exert his strength in handling heavy dies, is not 
necessarily chargeable with the duty of a close inspection of the condi- 
tion of the machinery near which he is set to work. On the contrary, he 
may be entitled to assume that the person in immédiate charge of the 
machine has properly performed his duty ; and the mère fact that a 
flywheel is running on a shaft in the vicinity of the machine does not, 
in itself, necessarily inform him that the machine has not been made 
safe for the opération of changing the dies. 

The fifth count charges négligence in employing an incompétent die 
setter, and allèges that this person negligently directed the plaintifï to 
work in changing the dies without taking proper précautions to pre- 
vent a fall of the plunger, and that the plunger, from some cause un- 
known, fell. Whether the die setter was incompétent, and whether it 
was négligent in the die setter to change the dies without providing ef- 
fectually against the fall of the plunger, either by setting the safety 
device or by waiting until the flywheel had ceased to revolve, are ques- 
tions for the jury under the allégations of the déclaration. But the gist 
of this count is négligence of the défendant in employing an incompé- 
tent servant. While the précise cause of the fall of the plunger is said 
to be unknown, and while the mère fall of the plunger gives rise to no 
presumption of négligence of the master in the performance of his 
duty, it may give rise to a reasonable presumption of négligence of the 
fellow servant in control of the machine. Even should it appear that 
the treadle was operated, and caused the fall of the plunger, it cannot 
be held on demurrer that this would necessarily relieve the défendant 
from liability. Whether there was reasonable cause to anticipate the 
opération of the treadle during the change of dies, and whether reason- 
able diligence required that this should hâve been foreseen and guarded 
against, are questions for the jury. 

I am of the opinion that neither of the first four counts discloses a 
cause of action, but that none of the causes of demurrer to the fifth 
count is sufficient. Demurrers to the first four counts sustained on the 
ground that neither count sufficiently states a cause of action. Demur- 
rer to the fifth count overruled. 
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CHICAGO & N. W. RY. CO. v. ANDREWS. 

(Circuit Court of Appeals, Eighth Circuit April 6, 1904.) 

No. 1,889. 

1. Railboads — Accident at Cbossinq — Contributort Négligence. 

Plaintlfï stepped upon a railroad crossing at a small station dlrectly 
In front of a train whicli was moving eastward at a speed of 50 miles an 
hour, and was struck and injured. It was in the daytime, and he testifled 
that he stopped momentarily 6 feet north of the track, and listened and 
looked in the direction from which the train was approachlng, but could 
not see because of smoke and steam blown aeross the track by a strong 
northwest wind from a pumphouse 200 feet west of the crossing, the smoke- 
stack of which was 25 feet high and 18 feet north of the nearest rail. He 
also testifled that he did not hear the train nor any whistle. The engineer 
testifled that he saw plaintiff apparently about to cross the track, and gave 
two alarm whistles. Eighteen ont of 19 wltnesses for both parties also 
testifled that they heard such whistles. A number of other wltnesses tes- 
tifled that they looked along the tracks westward, and readily and plainly 
saw the approachlng train, and there was no testlmony except plaintlff's 
that the vlew was obstructed. Held that, in view of the physical facts, 
as well as such testimony, the testimony of plaintiff that he stopped and 
looked and listened without seeing or hearing the train was eontrary to 
ail reasonable probability, and not worthy of eredence ; that, if the view 
was obstructed nearly to the crossing, as he testifled, such fact required 
him, in the exercise of ordinary care, to take greater précautions before 
going on the track, and in either event he was guilty of such culpable 
négligence as precluded him, as matter of law, from recoverlng for the 
injury, conceding the négligence of the railroad company. 

2. Evidence— Négative Testimony. 

The ruie that aflirmative testimony Is to be preferred to négative Is not 
an absolute one, which requires the entire rejectlon of négative testimony, 
but is applied as a proper means of determining the relative value or 
weight of testimony. Where the attention of those testifying to a négative 
was not attracted to the occurrence which they say they did not see or 
hear, and where thelr situation was not such that they probably would hâve 
observed it, thelr testimony is not inconsistent wlth that of wltnesses who 
were in a situation favorable for observation, and who testify aflSrmatively 
and positlvely to the occurrence. 

Thayer, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Southern 
District of lowa. 

Frank F. Dawley (N. M. Hubbard, Jr., and Charles E. Wheeler, on 
the brief), for plaintiff in error. 

George H. Carr and B. O. Clark (James P. Hewitt, A. C. Parker, 
and Craig T. Wright, on the brief), for défendant in error. 

Before SANBORN, THAYER, and VAN DEVANTER, Circuit 
Judges. 

VAN DEVANTER, Circuit Judge. This was an action by Andrews 
against the railway company to recover damages for personal injuries 
sustained by him in a street crossing accident wherein he was struck 

IF 2. Négative testlmony, see note to Delaware, L. & W. B. Co. v. Dévore, 52 
C. O. A. 82. 

See Evidence, vol. 20, Cent. DIg. § 2434. 

130 F.— 5 
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by one of the company's passenger trains. The pétition charged the 
Company with négligence in propelling its train over the crossing at a 
high rate of speed without ringing the bell or giving other timely warn- 
ing. The answer denied the statements of the pétition, and alleged 
that the injury was due to plaintiff's neghgence in not exercising proper 
care and caution for his own protection. Plaintifï recovered in the 
Circuit Court. The controlling question is whether the jury should 
hâve been directed to return a verdict for défendant because of con- 
tributory négligence on the part of plaintifï. Defendant's double-track 
railroad crosses Main street in Scranton, a small town in lowa, at 
right angles, the railroad extending east and west and the street north 
and south. The north track is used by east-bound trains and the south 
track by those west-bound. The space occupied by the tracks in the 
vicinity of the crossing is about 50 feet in width. The crossing is at 
grade, and the tracks extend westward in a straight line over level 
ground for a mile and a half or more. West of the street and north 
of the tracks, but not less than eight feet from the north rail, are a 
water tank, pumphouse, and toolhouse — ail small structures. The dis- 
tances from the center of the street to thèse structures are about: 
water tank, 90 feet; pumphouse, 200 feet; and toolhouse, 375 feet. 
The pumphouse is used to shelter a stationary engine employed in 
pumping water into the water tank. The smokestack to this engine is 
approximately 12 inches in diameter and 25 feet in height, and is 18 
feet from the north rail. North of the tracks and west of the street 
about 800 feet are stockyards. The accident occurred about 11 o'clock 
in the forenoon, January 24, 1901. A west-bound freight train upon 
the south track was moving slowly toward the crossing. An east- 
bound passenger train, called the "Chicago Spécial," struck plaintiff 
as he stepped upon the north track on his way over the crossing to a 
grain elevator south of the tracks. This passenger train usually trav- 
eled at a high rate of speed, and did not stop at Scranton. On this 
occasion it was composed of one of the largest passenger engines, weigh- 
ing 90 tons, and eight cars, was traveling about 50 miles an hour, and 
was an hour late. Plaintiflf was a stone mason, 40 years of âge, in good 
health, and had good hearing and eyesight. He had worked much 
in the neighborhood of the railroad, frequently crossed the tracks at 
the crossing, knew of the double track, the surroundings at the cross- 
ing, and the speed of the Chicago Spécial. He also knew that a train 
might pass at any time, and that some of the trains, including this one, 
did not stop at Scranton. It will be assumed that the évidence showed 
négligence on the part of défendant in that the bell on the passenger 
engine was not rung as required by the statute (section 2072, Code 
lowa 1897), and that the flagman at the crossing, instead of being where 
plaintifï was accustomed to see him, was at a place where he could not 
be seen by plaintifï, and failed to give warning of the approach of the 
passenger train. In approaching the crossing from the north, the view 
of the railroad to the west was somewhat obstructed by the structures 
and the stockyards before named, and, while there was a conflict in the 
évidence upon the point, it will be assumed that pllaintifï was not neg- 
ligentln failing to see the approaching passenger train before he reached 
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the immédiate vicinity of the tracks. The daim that plaintiff's négligence 
proximately contributed to the injury rests largely upon the évidence 
bearing upon the extent to which the view to the west along the tracks 
was obstructed by smoke and steam from the pumphouse. Plaintiff tes- 
tified that no whistle was sounded; that he approached the crossing 
to a point near the center of the street, and within about six feet north 
of the north rail ; that the west-bound freight train on the south main 
track was then nearing the crossing, "was going very slow," and "did 
not make any noise to amount to anything"; that from this point he 
looked carefully along the tracks in both directions, and listened atten- 
tively, but could not see or hear any train other than the freight train ; 
that the view along the tracks to the west was entirely obstructed by 
heavy smoke and steam from the pumphouse, which was being carried 
upon and across the tracks by a strong wind from the northwest, and 
that this smoke and steam extended "clear to the crossing." In view 
of the other évidence, it is important to note plaintifï's spécifie descrip- 
tion of the précaution taken by him for his own safety. He testified : 

"I walked down to the track, where I went to eut across. • * • i came 
to a liait, and stopped and listened, and I looked west and see this [pump- 
house] smoke, saw this [freight] train coming up over the east side on the 
south track slowly, and looked for this other [west-bound] passenger, which 
was about due, east of it ; then stopped again, with my left foot over the rail 
of the north track ; then heard the chickering of the rail of the north track ; 
then I looked up. When I heard the chickering I looked up, and throwed up 
my right hand and jumped. When I looked up I saw the [east-bound passen- 
ger] train. The engine seemed to swell right up — to come right up. Then 
I made a desperate leap to get out of the way, and said 'Oh !' as I jumped. 
* * * I looked west first, then I looked east, and I saw this freight. The 
head of the freight engine was * * • near about the street Une on the 
east side of the street. * * * A team had just crossed the street ahead of 
me, across the track. * * * The smoke that came from this pumphouse 
did not obstruct the view of the crossing at ail as I looked south. * • * 
[Before I reached the crossing] this freight train from the east was a little 
east of the street. I had seen it. I see it moving up that way. I hurried 
in order to cross ahead of it. I hurried down to the track. As I walked down 
towards the track, I walked pretty fast so as to get ahead of that [freight] 
engine. I intended to cross ahead of the [freight] engine, if the coast was 
clear. * * * Q. So that you looked west, to see if there was a train coming. 
when you first reached the track? How close were you then? A. Oh, about 
six feet, I should .iudge. The freight engine had not yet crossed. I came down 
to a hait then. Just stopped and looked up the track, and then looked east. 
Where I stopped stlll was near about the center of the crossing. I was not 
between the rails. Was outside of the north rail ; near about six feet from 
the north rail. When I thought there was no danger, I moved to get across 
the track. When I flnally started to go across the track, I did not stop any 
more, but it was the engine of the passenger train that stopped me. * • * 
At the time, after I listened, I made the start across the track, and stepped 
my right foot and then the left, and I was over the north rail when I heard 
the jar or chinkling of the rails, and I looked up and saw the train coming 
right at me. * » * i piaced my eyes on this freight train, and advanced 
across the track, and heard the chinkling of the rails, and looked up and saw 
this train, and jumped to the right off the track. » * * i did not see the 
other train until I heard the chinkling of the rails and looked up as I was 
moving across the street and jumped to the right. * * * When I looked 
towards the west for the train, 1 saw a man in the middle of the track, just 
coming in that smoke — just coming that way. I could not tell who that was, 
his back was to me. He was not as far away as the toolhouse. He was along 
by the tank, in there. * * • This man had been in the middle of the track 
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and went up that way. He was gettlng rlght just into the edge of the smoke. 
I do not know where he went to then. He had dlsappeared when I turned 
my head to look. That cloud of smoke dld not hlde him. He was golng right 
into the smoke when I saw him. I could not see into the smoke a llttle ways. 
I saw the man right in the edge, the smoke whirling around him. • • * i 
turned, and looked east for the other trains, and looked for this [freight] train 
across the track. Q. Then did you look back again to the west? A. No, sir ; 
not until I heard the chickering of the rails. Q. When you passed the water 
tank, you only looked west once, did you? A. Once. When I looked at the 
train — saw the train. Q. After passing the water tank, you only looked west 
once untll the time you were struck — Just the instant before you were struck? 
A. No, I looked, I think, twiee, because I turned my head and looked up the 
track, and then stepped on this plank and looked up there again, and saw this 
man advance up the track in the middle, an^ then saw this [freight] engine, 
and looked eastward, and ventured across the track. * * * Q. And just 
before taking thèse two steps that brought you to the track ; that is, the last 
time you looked to the west? A. No, sir ; I looked again just before I ad- 
vanced to step on the track ; that is when I saw the man. At that time I 
could not see any engine. I don't know whether the man got hit by the engine. 
I was not looking that way then. Q. After you saw that man disappear in the 
cloud of smoke, you only took just one step or so before you got hit, did you? 
A. The second step. Q. The second step after you looked west and saw the 
man, you got hit? A. Stepped with the right foot flrst, and then with the left 
foot over the north rail. I got the left foot clear over the rail. I saw the 
engine, and made a desperate effort to get out of the way. I don't know how close 
the engine was. I thought It was right after me ; seemed to swell right up 
and strike me with terror. Q. You did not see it until the instant ît struck 
you? A. Just as I gathered myself to jump, it came right at me, aud I just 
said 'Oh !' as I jumped. * * • i (jy not hear anything but the chickering 
of the rail, was ail the signal I had of that train ; that was too late to do me 
any good. • * * Q. Now, when you stopped and stood there, and looked 
west to see If you could see the train, you say the cloud of smoke prevented 
you from seeing down the track, so that the look did not help you any. You 
could not détermine whether there was a train or not when you looked, could 
you? A. No, sir. The time I stood there listenlng about two steps north of 
the track was pretty short. It was a very short time. Q. You did not wait 
there long enough to do any more than just look and turn back again and 
look? A. And look at the crosslng and this other [freight] train to see if the 
coast was clear. * » * i looked west first. Q. Then you saw the smoke, 
and then you looked east and walked across? A. No, I looked east and to this 
other [freight] train. And I started to go across. [On my way to the crossing] 
I noticed some men out west there. Did not know who they were. Noticed 
them up there about the toolhouse. Just noticed a handcar there. Noticed 
men up there. ♦ ♦ * When I got down within a couple of steps, and looked 
west, I did not see anything of the section men. Ail I saw was one man ad- 
vancing up in the center of the track. He was up a little above the tank. 
* * * Q. And nothing to obstruct your view down that track for a whole 
mile, except this smoke you speak of? A. The smoke and the man in the 
center of the track. * • • [On my way down to the crossing] I met Mr. 
Holden, and said 'Good morning.' I walked rather fast from there down to the 
six feet from the tracks. Not just expressly for the purpose of crossing ahead 
of the freight train. I was in a hurry for my business that I had to perform. 
I did not think I was a little late in getting there. I thought I had plenty of 
time to do it, but I didn't usually go lounging along ; "* * * am a quick 
active man in that way. • • * Q. But so far as the "[freight] train alone 
was concerned, you would hâve had time to go through ahead of the freight 
train? A. I would not hâve had plenty of time." 

Seven witnesses for plaintiff gave testimony bearing upon some of 
the matters to which plaintiff testified. Shaffer, who was on Main 
Street at a considérable distance north of the crossing, says plaintiff 
stopped a few feet north of the north rail, and looked both east and 
west. Taft, Robertson, Shaffer, and Clews say that smoke in con- 
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siderable quantity was coming from the pumphouse, but none of 
them says or indicates that it obstructed, or was sufficient to obstruct, 
the view along the railroad. Williams, who came over the crossing 
from the south about two minutes before the accident, says he looked 
to the west along the tracks for a quarter of a mile, and "I had no 
trouble making up my mind there was no train anywhere near me 
towards the west. I could see ail right. There was nothing to pre- 
vent me from seeing." Clews, who was in the toolhouse, heard the 
"rumbling of the train and the clatter of the rails" about five seconds 
before the train passed the toolhouse, and "heard two short whistles 
after the engine and part of the train had passed that point." The 
other six heard two sharp blasts of the whistle given at the water 
tank. Taft also heard the rumbling of the train before the two blasts 
of the whistle. None of the seven heard the train or its whistle prior 
to the times stated. This is the whole of the évidence produced by 
plaintifï upon the subject under considération. 

Of the witnesses for the défendant, five, who were in the immé- 
diate vicinity of the crossing, say they looked along the tracks to the 
west, past the water tank and pumphouse, and readily and plainly saw 
the approaching train; and four, who were at or west of the pump- 
house, say they looked along the tracks to the east, and readily and 
plainly saw the crossing and objects about it. Ail were in positions 
where they necessarily looked through the identical space in which 
plaintifï locates the smoke, and ail refer to the time when the train 
was approaching and was within a mile of the station. Olive, a drug- 
gist, testified that he started west along the north track on his way 
home ; that when near the water tank he saw the approaching train 
about a mile away, and retraced his steps to the sidewalk on the west 
side of the street and north of the tracks, where he remained until 
after the train passed; that he followed the train with his eyes, and 
when it was whistling saw the steam from the whistle; that after 
passing the stockyards the whistle was sounded sharply and loudly 
more than once; that the smoke did not interfère with the view of 
the tracks to the west, or prevent seeing the train ; and that he was 
the second person to reach plaintifï after the accident. McClure, as- 
sistant cashier of a bank at Scranton at the time of the trial, but sta- 
tion agent for défendant company at the time of the accident, says 
he looked to the west out of the bay window in the south side of the 
dépôt, which was immediately north of the tracks and east of the 
street, and distinctly saw the train about a half mile from the station. 
Sparks, the engineer of the passenger train, testified that he saw 
objects about the crossing for three-quarters of a mile as he ap- 
proached the station ; that he saw the plaintifï, and, as the latter did 
not appear to notice the approach bi the train, a succession of short 
blasts of the whistle was given, commencing before the train reached 
the pumphouse. Thompson, the head brakeman of the freight train, 
testified that he was on the dépôt platform about 200 feet east of the 
place of the accident, and readily saw the passenger train approach 
from near the stockyards ; that he heard the danger signais and saw 
plaintifï ; that plaintifï did not appear to notice the coming train, and 
he (the witness) hallooed with ail his might to attract plaintifï's atten- 
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tion, and was the first to reach plaintiff after the accident. Griffe, a 
farmer, who was in a poultry store which faces west on Main street, 
says he heard a shrill whistle, and on stepping out of the door heard 
two other blasts of the whistle and the rumbling of a train, and then 
saw the passenger train pass the water tanl<. Six of defendant's wit- 
nesses, including the engineer and fireman of the passenger train, say 
a station whistle and a crossing whistle were distinctly sounded be- 
fore the stockyards were passed. Ten of them say there was whis- 
tling before the water tank was reached, and eleven say there was 
whistling at the water tank. Ail but one of the eleven saw the train 
before it reached the crossing, and those familiar with the opération 
of trains describe the later blasts of the whistle as "danger signais." 
Counsel for défendant call attention to the rule which prefers the 
testimony of a witness who testifies to an affirmative to that of a wit- 
ness who testifies to a négative (Stitt v. Huidekoper, 17 Wall. 384, 
394, 21 L. Ed. 644; Rhodes v. United States, 25 C. C. A. 186, 79 Fed. 
740; Allen v. Bond [Ind.] 14 N. E. 493, 496), and urge that it be ap- 
plied to the testimony respecting the sounding of the whistle. The 
rule is not absolute. Northern Pacific Railroad Co. v. Freeman, 174 
U. S. 379, 381, 19 Sup. Ct. 763, 43 L. Ed. 1014. It rests upon com- 
mon expérience, and is applied as a proper means of determining the 
relative value or weight of conflicting testimony, and not as a basis 
for the entire rejection of négative testimony. But where the atten- 
tion of those testifying to a négative was not attracted to the occurrence 
which they say tliey did not see or hear, and where their situation 
was not such that they probably would hâve observed it, their testi- 
mony is not inconsistent with that of crédible witnesses who were in a 
situation favorable for observation, and who testify affirmatively and 
positively to the occurrence. There is then no conflict. Horn v. B. 
& O. Rv. Co., 4 C. C. A. 346, 351, 54 Fed. 301; Hubbard v. Boston 
& A. R. Co., 159 Mass. 320, 34 N. E. 459 ; Culhane v. N. Y. Cent., 
etc., Co., 60 N. Y. 133, 137. We do not deem it necessary to consid- 
er the opportunity for observation possessed by each of plaintiff's 
witnesses, or the effect to be given to their testimony that they did 
not hear the earlier whisthng described by defendant's witnesses. It 
is sufficient to say that of the 19 witnesses who testified about the 
blowing of the whistle, ail but plaintiff, irrespective of the party by 
whom they were called, declared that at least two danger signais were 
sounded at the water tank by the whistle of the passenger engine. 
Considering the speed of the train, that there were two of the sig- 
nais, necessarily sounded in succession, and that the occasion for giv- 
ing them must hâve been conveyed to the mind of the engineer be- 
fore either of them vi^as given, this évidence is nothing short of a per- 
fect démonstration that the engirîeer, before passing the space which 
plaintiff says was filled with smoke, looked directly through it, and 
saw plaintiff about to cross the tracks. It is equally a démonstration 
that plaintiff could hâve looked through the same space and hâve 
seen the approaching train. There is also the testimony of nine wit- 
nesses, as before stated, who say that, at the very time when plaintiff 
claims to hâve looked, they looked along the tracks through the same 
space, and readily and plainly saw the objects beyond it. And Wil- 
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liams, plaintiff's witness, déclares he saw through this space two min- 
utes before, and found it free from obstruction. Of ail the witnesses 
plaintifï alone says he looked along the tracks and found the view 
obstructed by smoke ; that he listened, and could not hear the train. 
He is mistaken. Common knowledge tells us that in the présence 
of a strong wind blowing across the track the train could not hâve 
been entirely or largely obscured by smoke issuing from a small 
smokestack 25 feet in the air and only 18 feet from the track. The 
action of the wind would necessarily dissipate the smoke, and pre- 
vent it from falling to the ground in large volume so near the stack 
from which it was being discharged. If plaintifï had looked with any 
care, he would hâve seen the train. It was there. His présence upon 
the track and the collision were practically simultaneous. His mis- 
take is disclosed by his own testimony, wherein he admits his con- 
trolling anxiety to cross in advance of the freight train, and says: 
"I placed my eyes on this freight train, and advanced [two steps] 
across the track, and heard the chinkling of the rails, and looked up 
and saw this [passenger] train." He actually stepped immediately 
in front of the moving train. If plaintifï had listened attentively, he 
would also hâve heard the approaching train before he took the two 
unfortunate steps. Common knowledge tells us that a train of cars 
drawn over a railroad track by a 90-ton engine at a rate of 50 miles 
an hour makes a great noise, and that even a strong wind, not of ex- 
traordinary or unusual velocity or force, does not render it possible 
for such a train to come unexpectedly upon one who possesses a 
good sensé of hearing and is reasonably employing it for his protec- 
tion under circumstances which otherwise permit its free use. That 
plaintifï, in possession of good sight and hearing, could hâve looked 
and listened, and not hâve seen or heard the train, which must hâve 
been in plain view, and making a great noise, is contrary to ail rea- 
sonable probability, in opposition to the physical facts, and impossible of 
belief. In thèse circumstances his testimony that he looked and lis- 
tened is entitled to no credence, and does not create a conflict in the 
évidence. Artz v. Chicago, etc., R. R. Co., 34 lowa, 153, 159 ; Staf- 
ford v. Chippewa, etc., Co., 110 Wis. 331, 345, 349, 85 N. W. 1036 ; 
Marland v. Pittsburgh, etc., R. R. Co., 123 Pa. 487, 490, 16 Atl. 624, 
10 Am. St. Rep. 541 ; Hauser v. Central R. R. Co., 147 Pa. 440, 445, 
23 Atl. 766 ; Myers v. B. & O. R. R., 150 Pa. 386, 390, 24 Atl. 747 : 
Lake Erie, etc., R. R. Co. v. Stick, 143 Ind. 449, 459, 463, 41 N. E. 
365 ; Kelsay v. Mo. Pac. Rv. Co., 129 Mo. 362, 374, 376, 30 S. W. 
339 ; Payne v. C. & A. R. R. Co., 136 Mo. 562, 575, 579, 584, 38 S. 
W. 308 ; Chicago, etc., Ry. Co. v. Pounds, 27 C. C. A. 112, 114, 82 
Fed. 217; So. Ry. Co. v. Smith, 30 C. C. A. 58, 63, 86 Fed. 292, 40 
L. R. A. 746. In Chicago, etc., Ry. Co. v. Pounds, supra, the plain- 
tifï had testified that about 50 feet before reaching the crossing "he 
looked south, but did not see any train, and could not see down the 
track more than 300 yards, to a place where a fence approached the 
track, because the wind raised a cloud of dust which obstructed his 
view beyond that point." It was said by Judge Thayer, in speaking 
for this court : 
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"It is suggested, however, that there was évidence tendlng to show that at 
one point, about 50 feet from the crossing, the plaintifE did glance down the 
track, but failed to see the train, and that such testlmony rendered it necessary 
for the jury to détermine whether he exercised due care. There are two 
answers to this suggestion. In the flrst place, it seems physically Impossible 
that the plalntiff could hâve looked at the point indicated without seeing the 
train, which was then in plain view, and was seen by every one else in hls 
vieinity." 

The duty of persons approaching and going upon railroad cross- 
ings has heretofore been the subject of careful considération in this 
court. Reynolds v. Great Northern Ry. Co., 16 C. C. A. 435, 69 Fed. 
808, 29 L. R. A. 695; Pyle v. Clark, 25 C. C. A. 190, 79 Fed. 744; 
Chicago, etc., Ry. Co. v. Pounds, supra; Chicago, etc., Ry. Co. v. 
Rossow, 54 C. C. A. 313, 117 Fed. 491. In the Pounds Case the sub- 
ject is fully covered in Judge Thayer's opinion as follows : 

"The doctrine is too well settled to admit of coutroversy that a person Is 
guilty of culpable négligence If he walks or drives upon a railroad crossing 
in close proximity to an approaching train, which is in plain view, and might 
hâve been seen for a considérable distance before he reached the track. The 
précautions which a person traveling upon the highway must take when he 
approaches a railroad crossing are so well deflned that it is no longer the 
province of a jury to décide whether such person was guilty of négligence 
in those cases where it is obvions that in approaching the crossing he failed 
to look up and down the track as he might bave done, and thereby avoided ail 
risk of injury. It Is universally conceded that a person omits not only a rea- 
sonable but a necessary précaution when he drives upon a railroad crossing, 
at a place where bis view is unobstructed, without looking along the track 
wlth sufflcient care to ascertain with certainty whether a train is coming from 
either direction. A railroad track is in itself a warning of danger, because 
trains may be expected to pass at any moment Therefore the courts hâve re- 
peatedly declared that a person is, as a matter of law, guilty of contributory 
négligence if he drives upon a crossing without making a vigilant use of hls 
sensés of sight and of hearing. If either of thèse sensés is impaired, or for 
any reason cannot be exercised to advantage, he ought to be more vigilant in 
the use of the other." 

We adhère to this statement of the law because it is eminently 
right, and because it is sustained by the décisions of the Suprême 
Court of the United States, and by the décisions of courts generally. 
Railroad Co. v. Houston, 95 U. S. 697, 34 L. Ed. 542 ; Schofield v. 
Chicago, etc., Ry. Co., 114 U. S. 615, 5 Sup. Ct. 1125, 29 L. Ed. 224; 
Aerkfetz v. Humphreys, 145 U. S. 418, 12 Sup. Ct. 835, 36 L. Ed. 
758 ; Elliott V. Chicago, etc., Ry. Co., 150 U. S. 245, 14 Sup. Ct. 85, 
37 L. Ed. 1068 ; Northern Pacific R. R. Co. v. Freeman, 174 U. S. 
379, 19 Sup. Ct. 763, 43 L. Ed. 1014 ; Blount v. Grand Trunk Ry. Co., 
9 C. C. A. 539, 61 Fed. 375 ; MacLeod v. Graven, 19 C. C. A. 616, 
73 Fed. 627 ; Shatto v. Erie R. R. Co., 59 C. C. A. 1, 121 Fed. 678 ; 
Dunworth v. Grand Trunk Ry. Co. (C. C. A.) 127 Fed. 307 ; Mc- 
Crorv V. Chicago, etc., Ry. Co. (C. C.) 31 Fed. 531, by Judge (now 
Mr. Justice) Brewer; Lake Shore & M. S. R. R. Co. v. Miller, 25 
Mich. 274; Butteriield v. Western Railroad Corporation, 10 Allen, 
533, 87 Am. Dec. 678; Fletcher v. Fitchburg R. R. Co., 149 Mass. 
127, 31 N. E. 303, 3 L. R. A. 743 ; Debbins v. Old Colony R. R. Co., 
154 Mass. 402, 38 N. E. 374; Salter v. Utica, etc., R. R. Co., 75 N. 
Y. 373 ; Heaney v. Long Island R. R. Co., 112 N. Y. 122, 19 N. E. 
423; Foran v. N. Y. Cent., etc., R. R. Co., 64 Hun, 510, 19 N. Y. 
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Supp. 417 ; Flemming v. Western Pacific R. R. Co., 49 Cal. 253 ; Ole- 
son V. h. S. & M. S. Ry. Co., 143 Ind. 405, 43 N. E. 736, 32 L. R. A. 
149; Marty v. Chicago, etc., Ry. Ce, 38 Minn. 108, 35 N. W. 670; 
Haetsch v. Chicago, etc., Ry. Co., 87 Wis. 304, 58 N. W. 393 ; Stein- 
hofel V. Chicago, etc., Ry. Co., 92 Wis. 123, 130, 65 N. W. 852. 

The gênerai rule is that a person going upon or over a railroad 
crossing is required to use for his own protection ordinary care — 
such care as men ordinarily exercise under the same or similar cir- 
cumstances. The amount of care which will satisfy this requirement 
is necessarily adjusted to and varies with the danger to be guarded 
against. As the danger, or the probability of injury therefrom, in- 
creases, so do men ordinarily increase the care which they exercise 
for their own protection. If, therefore, when plaintifï approached the 
crossing, smoke interfered with the view along the tracks to the west, 
and prevented him from readily or plainly determining whether a 
train was coming from that direction, he was at once apprised of the 
increased danger, and it became his duty to exercise greater caution 
and vigilance for his own safety than would hâve been required oth- 
erwise. This is what men in gênerai would hâve donc, and is what 
a man of ordinary prudence would ordinarily hâve done. It is what 
the law imperatively requires of one in such a situation. Among the 
cases last cited, the following applied this rule where the view along 
the track was obstructed by smoke, dust, or otherwise : Chicago, 
etc., Ry. Co. v. Pounds; McCrory v. Chicago, etc., Ry. Co. ; Shatto 
V. Erie R. R. Co. ; Butterfield v. Western Railroad Corporation; 
Fletcher v. Fitchburg R. R. Co. ; Debbins v. Old Colony R. R. Co. ; 
Heaney v. Long Island R. R. Co. ; Foran v. N. Y. Cent., etc., R. R. 
Co. ; Flemming v. Western Pacific R. R. Co. ; Oleson v. L. S. & M. 
S. Ry. Co. ; Marty v. Chicago, etc., Ry. Co. Instead of adjusting his 
caution and vigilance to the increased danger, plaintifï, according to 
his own statement, made only the most casual observation of the sur- 
roundings, and hastily advanced upon the track without in the least 
assuring himself that a train was not approaching from the west. His 
observation was not even sufïicient to enable him to judge whether the 
claimed obstruction by the smoke was of some permanence, or was 
rnerely momentary, and would be lifted by the next gust of wind. He 
testified: 

"Q. * ♦ ♦ You could not détermine whether there was a train or not 
when you looked, could you? A. No, sir. The time I stood there listenlng 
about two steps north of the track was pretty short It was a very short 
tlme. Q. You did not walt there long enough to do any more than just look, 
and turn back again and look? A. And look at the crossing and this other 
[freight] train to see If the coast was clear. * ♦ • I looked west first. Q. 
Theii you saw the smoke, and then you looked east and walked across? A. 
No. I looked east and to this other [freight] train. And I started to go across." 

He took but two steps when the train was upon him. It is impos- 
sible to regard this otherwise than as gross négligence. With no real 
précaution for his own safety, and not acting under any controlling 
necessity, plaintifï stepped from a place of entire security to one of 
great danger, when a moment's reflection and attentive observation 
would hâve avoided the injury. 
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We assume, as before stated, that défendant was négligent in not 
complying with the statutory requirement to ring the bell, and in not 
having the flagman at his accustonied place to give warning of the 
approach of the train. If plaintiff's injury were the proximate resuit 
of this négligence of défendant company unmixed with négligence 
of his own, he would be entitled to recover ; but this is not the case 
made by the évidence. The controlling rule is stated in Railroad v. 
Houston, 95 U. S. 697, 703, 2i L,. Ed. 542 : 

"Négligence of the company's employés In thèse particulars was no excuse 
l'or négligence on her part. She was bound to listen and to look before attempt- 
ing to cross the railroad track, in order to avoid an approaching train, and not 
to walk earelessly into the place of possible danger. Had she used her sensés, 
she could not hâve failed both to hear and to see the train which was coming. 
If she omitted to use them, and walked thoughtlessly upon the track, she was 
gullty of eulpable négligence, and so far contributed to her injuries as to de- 
prive her of any right to complain of others. If, using them, she saw the train 
coming, and yet undertook to cross the track, instead of waiting for the train 
to pass, and was injured, the conséquences of her mistake and temerity cannot 
be cast upon the défendant. No railroad company can be held for a failure 
of experiments of that kind. If one chooses, In such a position, to take risks, 
he must bear the possible conséquences of failure." 

Plaintiiif's contributory négligence was so conclusively shown by 
the évidence that the court erred in not directing a verdict for de- 
fendant. Improvement Co. v. Munson, 14 Wall. 442, 448, 20 L. Ed. 
867; Pleasants v. Fant, 22 Wall. 116, 120, 22 L. Ed. 780; Herbert v. 
Butler, 97 U. S. 319, 320, 24 L. Ed. 958 ; Montclair v. Dana, 107 U. S. 
162, 2 Sup. Ct. 403, 27 L. Ed. 436; North Penn. R. R. Co. v. Bank, 
123 U. S. 727, 733, 8 Sup. Ct. 266, 31 L. Ed. 287; Elliott v. Chicago, 
etc., R. R. Co., 150 U. S. 245, 14 Sup. Ct. 85, 37 E. Ed. 1068 ; Union 
Pacific Ry. Co. v. McDonald, 152 U. S. 262, 283, 14 Sup. Ct. 619, 38 
L. Ed. 434 ; Southern Pacific Co. v. Pool, 160 U. S. 438, 440, 16 Sup. 
Ct. 338, 40 L. Ed. 485; Coughran v. Bigelow, 164 U. S. 301, 307, 
17 Sup. Ct. 117, 41 L. Ed. 442; Patton v. Texas & Pac. Ry. Co., 179 
U. S. 658, 21 Sup. Ct. 275, 45 E. Ed. 361 ; Dist. of Columbia v. Moul- 
ton, 182 U. S. 576, 582, 21 Sup. Ct. 840, 45 L. Ed. 1237. 

The judgment is reversed, with a direction to grant a new trial. 

THAYER, Circuit Judge (dissenting). I am not able to concur 
in the view that the trial court should hâve instructed the jury, as a 
matter of law, that the plaintifif below was guilty of contributory nég- 
ligence, and could not recover for that reason. As I construe the 
majority opinion, it is conceded that the évidence adduced at the 
trial tended to show, and that a jury might hâve found, that the de- 
fendant railroad company was guilty of négligence, such négligence 
consisting in running one of its trains, which was an hour behind 
time, through a village of considérable size, and across one of its 
main traveled streets, at a rate of speed approximating 50 miles an 
hour, without giving the customary warning signais of its approach, 
and without having a flagman at the crossing to warn people that a 
train was coming. Distressing accidents are very likely to occur wlien 
a train is run at such speed across the streets of a town, at grade, 
especially when the customary signais of its approach are not given 
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and flagmen are not at their posts of duty, so that the act complained 
of cannot be regarded otherwise than as one of gross négligence. 

It is further conceded in the majority opinion that, as the plaintiff 
below approached the track from the north, his view to the west was 
obstructed so that it cannot be said that he was guilty of négligence 
in lailing to see the approaching passenger train until he had reached 
the track, and was on the point of crossing it. Now, the plaintifï 
himself testified that when he reached the track he halted, and both 
looked and listened, as it was his duty to do; that his view to the 
west, the direction in which he first looked, was obstructed, except 
for a distance of about 175 feet, by a cloud of smoke on the track, 
which came from the pumping station; that after glancing to the 
west he looked east, from which direction a train was about due, and, 
not seeing any train in either direction, he then stepped on the track 
with a view of crossing it, when for the first time he heard the ap- 
proaching train, and, turning, saw the engine emerging from the 
cloud of smoke which up to that time had obscured his view .to the 
west. Thereupon he jumped back, "but, owing to the speed of the 
train, was not able to get out of the way in time to avoid being struck 
by the engine. The majority of the court say that, in view of the 
situation, the plaintifï's testimony "is entitled to no credence, and 
does not create a conflict of évidence," for which reason it should 
hâve been disregarded, and the jury directed to find a verdict in fa- 
vor of the défendant. I do not concur in that view. I think that this 
court has no right to disregard the piaintiff's testimony, and that it 
cannot do so without usurping the functions of the jury. In this class 
of cases it may at times happen that the testimony of a witness to the 
effect that he looked in a given direction and did not see an approach- 
ing train is so far at variance with the physical facts of the situation 
as to justify a court in disregarding it because if he looked he must 
hâve seen it. The case in hand is not of that kind. It is by no means 
impossible, or even improbable, that the plaintifï did look west along 
the track as far as his view would extend, and that he neither saw nor 
heard the approaching train, if it gave no warning of its coming. A 
cloud of smoke falling on the track on a dark lowering day such as 
that on which the accident occurred would naturally render a train 
invisible for a few moments to one standing where the plaintifï ap- 
pears to hâve stood, although it may hâve been visible to persons 
standing elsewhere. Any one who has ever stood on a railroad track 
on a dark, cloudy day and observed the effect of a cloud of black 
smoke drifting across the track can well understand that this train 
may hâve been invisible to the plaintiff until it emerged from the 
smoke in the manner which he describes. The train was moving at 
the rate of 74 feet per second, which would enable it to cover the in- 
tervening space between the crossing and the point where the smoke 
was drifting across the track in about two seconds. Besides, it is not 
improbable that in the midst of other noises in and about the station, 
occasioned in part by the freight train which was moving on the ad- 
joining track toward the crossing, the plaintiff did not in fact hear 
the coming train until it was almost upon him, and too late to get 
out of the way. In view of thèse considérations I agrée with the 
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learned judge of the trial court that it was the right and the duty of 
the jury, rather than of this court, to say whether the plaintifE had 
given a truthful account of his conduct on the occasion in question, 
and, if they found in his favor, to say whether, in view of ail the cir- 
cumstances, he did not exercise that degree of care in crossing the 
track which a footman of ordinary prudence in his situation would 
hâve exercised. There is no évidence in this record that when the 
plaintifï started to cross the track he had any knowledge that the 
train from the west was belated, and had not passed the station. 
The plaintifï says that when he approached the crossing on the morn- 
ing of the accident he did not know whether it had passed the station 
or not, but "guessed" that it had gone. He acted upon the assump- 
tion, therefore, that no train from the west was expected, and, hear- 
ing no warning signais, and fînding no flagman at the crossing, he 
may hâve stepped on the track, which he could cross in a few sec- 
onds, with only a momentary glance to the west. Under such cir- 
cumstances as thèse a momentary glance to the west would be ail 
that a foot passenger could reàsonably be expected to give before 
attempting to cross the track. At ail events, it was the function of 
the jury to say whether he acted with ordinary prudence, or should 
hâve waited longer until the smoke cloud floated away, and studied 
the situation more carefully. Upon the whole, therefore, I conclude 
that it cannot be said that 13 reasonable men, listening to the testi- 
mony which is contained in this record, must hâve found that the 
plaintifï testified falsely, and û\zt he went on the track heedlessly, 
without looking to the west or Hstening. Twelve jurors, acting un- 
der proper instructions, hâve in fact found to the contrary of this 
contention, and this court should not reverse that finding if the right 
of juries to détermine issues of fact is to be further respected. I think 
the judgment below should be aflfiirmed. 



In re PACIFIC MAIL g. S. CO. 

(Circuit Court of Appeals, NInth Circuit. May 2, 1904.) 

No. 1,035. 

1. Shipping— Limitation of Liability fob Sinking of Vessel— Incompeten- 
CY OF Cbew. 

Under Rev. St. § 4463 [U. S. Comp. St. 1901, p. 3045], wlilcli requires 
every steam vessel carrying passengers to hâve in her service a full com- 
plément of llcensed officers and full crew sufficient at ail times to manage 
the vessel, as well as by the gênerai maritime lavf, the crew must not 
only be sufflcient in numbers, but compétent for ail the duttes they may 
be called on to perform in any exigency that is likely to happen, and un- 
less such a crevs^ is supplled the ownera are not entitled, under section 
4493 [U. S. Comp. St. 1901, p. 3058], to a limitation of liability under 
section 4283 [U. S. Comp. St. 1901, p. 2943] for damages to persons and 
baggage growiog out of the loss of the vessel. 

^ 1. Limitation of liability of shipowners, see note to The Longfellow, 45 G. 
C. A. 387. 
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1 Sàme. 

The passenger steamer City of Rio de Janeiro on her return voyage from 
Hongkong and Intermediate ports struck on a sunken rock outside San Fran- 
cisco in a fog and darkness, and sank In 20 minutes tliereafter, carrying 
down a large number of her passengers and crew. She carried eleven life- 
boats, ail of whieh should hâve been launched in flve minutes, but only 
three were launched at ail, and two of those were swamped by improper 
handllng. The crew were sufflcient In number, but were Ohinese, and only 
two were able to understand the language spoken by the ofBcers, who 
were white men, and they had never been drilled in launehlng the life 
boats. Held, that the vessel was not manned by an efficient and compétent 
crew, such as It was the duty of the owners to provide ; that the insuffl- 
ciency of the crew was the paramount cause of the damages to persons 
and baggage; and that such owners were not entitled to a limitation of 
liablUty for damages to persons and baggage arlsing from the slnking of 
the vessel. 

Appeal from the District Court of the United States tor the North- 
ern District of California. 

See 136 Fed. 1020. 

William Denman, R. P. Henshall, Gavin McNab, Thomas & Gerstle, 
W. P. Humphrey, R. H. Countryman, W. H. Willitt, Chickering & 
Gregory, R. H. Cross, Bien & Jackson, A. Morgenthal, Corget & Good- 
win, Charles E. Snook, and Roger Johnson, for claimants. 

Charles Page and Ward McAUister, for Pacific Mail S. S. Co. 

William Denman, for Kate West et al. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

ROSS, Circuit Judge. The steamship City of Rio de Janeiro, 
whose home port was San Francisco, on entering the Bay of San 
Francisco on the 22d day of February, 1901, on one of her return 
trips from Hongkong and intermediate ports, struck a reef of rocks 
near the Golden Gâte, and within 20 minutes sunk beneath the 
waters, carrying down a large number of her passengers and crew 
and ail of her cargo. Shortly thereafter, to wit, March 19, 1901, the 
Pacific Mail Steamship Company, owner of the ship, fîled in the court 
below its pétition for limitation of liability, alleging therein that the 
sinking of the ship occurred by reason of the périls of the sea, and 
praying for a limitation of liability, and for the privilège of contesting 
any liability for the lusses that occurred. The court below directed 
a référence to its commissioner to ascertain and report the value of 
the ship and freight pending. Evidence was taken showing the 
amounts collected by the petitioner on the ship's outward voyage for 
passage money and freight and the amount received and agreed to 
be paid upon the return voyage. In respect to the question of freight 
pending it was shown that ail goods lost had been shipped under 
bills of lading containing thèse provisions : 

"Freight for the same to be paid in United States gold coin, sald freight to 
be considered earned, steamer or goods lost or not lost at any stage of the en- 
tlre transit * » « The foregoing blll of lading is Issued subjeet to the 
terms and conditions of an act of Congress of the United States of America, 
approved February 13, 1893, entitled 'An Act relating to Navigation of Vessels, 
Bills of Lading, and to certain obligations, duties and rights in connectioe 
with the carrlage of property,' (Acts of 52d Congress, 2d Session, page 445, 
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Chap. 105,) the provisions of which are hereby made a part hereof, and are 
deemed to control and express tbe contract of the parties hereto in ail cases 
where there may be (if there bé any sucli cases) a différence between the es- 
pressed provisions of the bill of lading and the ternis of such Act of Congi'ess." 

Based upon évidence introduced before the commissioner, that offi- 
cer reported to the court findings to the efïect that the petitioner was, 
and still is, the sole owner of the steamship, the value of which, in 
its wrecked condition, was $150 ; that the voyage which terminated 
in the wreck and loss of the ship began at Hongkong, China, on the 
22d day of January, 1901 ; that the freight money collected at Hong- 
kong and way ports for the voyage to San Francisco, and that which 
was to hâve been collected at the latter place, "is earned and the 
freight pending in this cause," and appraising the value of the ship 
and her freight pending as follows : 

Steamship City of Rio de Janeiro, and her tackle, apparel, ma- 

chinery, and furniture ? 150 00 

Freight and passage money pending. . . . ., 24,827 93 

Total $24,977 93 

The commissioner took no account of the freight or passenger 
money collected on the outward voyage of the ship. 

To his report the claimant Sarah Guyon, administratrix of the es- 
tate of Henry Guyon, deceased, fîled thèse exceptions : 

"(I) Claimant escepts to the following finding of said report and appralse- 
ment : 'I do f urther flnd that the voyage which terminated in the wreclc and 
loss of the aforesaid steamship at the entrance to San Francisco Harbor on 
the 22d day of February, 1901, began at Hongkong on the 22d day of January, 
1901,' on the grounds : (a) That there is no évidence before the commissioner 
to show that the said voyage began at Hongkong, China, (b) That the évidence 
concluslvely established that the voyage for which the freight was pending at 
the time of the said wreck began at San Francisco on or about December 14, 
1900, and extended through the ports of Honolulu, Yokohama, Kobé, Nagasaki, 
Shanghai, to Hongkong, and return to San Francisco, touching at the same 
ports In the reverse order. 

(II) Claimant excepts to the following finding: 'I do further find the 
freight and passage money pending for the aforesaid voyage to be the sum 
of $24,827.93,' on the grounds: (a) That the term 'aforesaid voyage' is am- 
biguous, and that it cannot be determined therefrom whether the said term 
applles to the voyage on which the City of Rio de Janeiro was wrecked or 
whether it refers to the portion of the voyage beginning at Hongkong January 
22, 1901 ; claimant admltting the said sum to be the freight pending for the 
latter, but exeepting to the said sum as a finding of the freight for the entire 
voyage, (b) That the évidence concluslvely shows the freight pending for the 
voyage on which the City of Rio de Janeiro was wrecked to hâve been 
$55,412.95. 

"(III) Claimant excepts to the following finding and appraisement : 'I do 
further appraise the value of the said steamship and her freight pending as 
follows: ' 

Steamship City of Rio de Janeiro, her tackle, apparel, and 

furniture f 150 00 

Freight and passage money pending 24,827 93 

Total $24,997 93 

— On the grounds : (a) That the évidence concluslvely shows that the venture 
in which claimant was interested was the sending of the City of Rio de 
Janeiro on a voyage trom San Francisco to Aslutlc ports and return to carry 
for hire passengers, freight, and mails, and that the freight pending for the 
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portion of the voyage from San Francisco to Hongkong, amounting to $30,- 
202.11, should be added to the $24,827.97 earned on the homeward trip of the 
voyage ; making the total appraisement for the freight pending $55,040.04 
(b) That the évidence shows conclusively that the value of the ship after th« 
wreck was §500, and that this sum should be included In the said appraise- 
ment. (c) That the appraisement of the said vessel should be amended as 
follows : 

Freight pending for venture $55,040 04 

Wreck $500.00 ; beats $150.00 GôO 00 

Total $55,690 04 

"Wherefore claimant prays that the said exceptions to the said report and 
appraisement be allowed, and that the said appraisement be recommitted to 
the said commlssloner, with instructions to amend the same by addlng thereto 
the item of $30,212.11 as for freight pending for the outward trip of the 
voyage on which the said steamship sank, and the item of $500 as for the 
value of the ship after the vsreck." 

The petitioner filed the following': 

"Petitioners except to the following flnding of said report and appraise- 
ment : 'And that which was to bave been collected at San Francisco.' Where- 
fore petitioners pray that the said appraisement be recommitted to the said 
commissioner, with instructions to amend the same by deductlng the sum of 
$13,729.17 for freight which was to hâve been collected at San Francisco." 

AU of the exceptions were overruled. 

Various claims having been filed for damage by reason of loss of 
life and for loss of goods, baggage, etc., the cause came on for trial 
before the court upon its merits. The court found and held that the 
sinking of the ship was not due to any péril of the sea, but to the 
gross négligence of her master and pilot ; after which the petitioner 
moved for a réduction of the bond so far as it represented freight 
pending, which motion was denied. 

In and by its final decree the court below awarded damages to 
various of the claimants who were représentatives of lost passengers, 
or who had themselves sufïered injury, in amounts aggregating $35,- 
125, but limited the liability of the petitioner for such damages to the 
sum of $24,977.93, with interest thereon from March 19, 1901, which 
sum, with interest, was directed to be paid into the registry of the 
court within 10 days, and to be apportioned among the various claim- 
ants to whom damages were so awarded after the payment out of 
such fund of ail the costs of the proceeding except the cost incurred 
in the proceedings relating to the appraisement of the steamship and 
her freight pending, which the petitioner was directed to pay. The 
court held against the claims of Clara Barwick, and Ruth Miller as 
executrix of the estate of Sarah Wakefîeld, deceased. 

From the decree various of the claimants, as also the petitioner, 
hâve appealed. The ground of the petitioner's appeal is that, inas- 
much as the court below found and held that the loss occurred solely 
by reason of the négligence of the ship's officers, and not by reason 
of any péril of the sea, it erred in holding that pending freight includ- 
ed either any prepaid freight or prepaid passage money, or any un- 
collected and uncollectible or unearned freight, and that, instead of 
limiting the liability of the ship to $34,977.93, it should hâve been 
limited to the sum of $4,483.53, which latter sum, it is contended on 
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the part of tlie petltioner, îs the aggregate amount of the value of the 
ship and her freight pending. The main ground of the appeal of 
those of the claimants whose appeal is from that portion of the final 
decree adjudging "that the liability of the Pacific Mail Steamship 
Company for said damages be and hereby is limited to the sum of 
$34,977.93 and interest thereon from March 19, 1901," is that the 
crew of the lost steamship "spoke and understood only the language 
of a race and nation différent from the officers immediately in com- 
mand over them in the launching of the lifeboats on said vessel, and 
that they could not speak or understand the commands of said offi- 
cers, and that they had never been drilled in the launching of the hf e- 
boats to train them to launch the same without commands, and that 
the said crew was therefore not sufficient at ail times to man said 
steam vessel carrying passengers, and that the injury to claimants 
arose from said insufficiency," and "that the officers of said City of 
Rio de Janeiro in command of her eleven lifeboats could not speak 
any language which the members of the crew immediately under their 
command in launching said boats could understand, which said crew 
had not been trained in launching said boats, and therefore that said 
Pacific Mail Steamship Company has not supplied a full complément 
of officers sufficient at ail times to manage a steam vessel carrying 
passengers, and that the injuries to the claimants arose through said 
insufficiency." 

It is apparent that, if this position of the claimants is well founded, 
the petitioner is not entitled to any limitation of its liability, the ques- 
tions presented on its appeal become immaterial, and the claimants 
to whom damages were awarded by the court below will be entitled 
to judgment for the full amounts so awarded them, together with their 
costs, whether the voyage on which the disaster occurred should in- 
clude the round trip from San Francisco to Hongkong and back, as 
contended on the part of the claimants, or is limited to the return 
trip from Hongkong to San Francisco, as contended on the part of 
the petitioner. The record shows that the disaster occurred about 
half past 5 o'clock of the morning of February 22, 1901. The fog 
was so dense that the day afforded no light. It was very dark, but 
the water was smooth, and there was but little, if any, list to the ship 
as she sank, which she did in 20 minutes from the time of striking 
the rocks. She carried 211 persons and 11 hfeboats, 3 of which were 
swung by davits from the sides of the ship, and 8 of which were on 
skids on the roofs of the deckhouses. Their equipment and the ap- 
paratus for launching them was good. The évidence is that under 
such conditions five minutes was ample time for the lowering of the 
boats. It further shows that there was no panic among the passen- 
gers or crew; that the passengers behaved well; and that the cap- 
tain, immediately upon the ship's striking the rocks, sounded the 
alarm, and called the crew to the boats. Each of the boats was com- 
manded by a white officer, and manned by a part of the Chinese crew. 
Yet but three of the eleven boats were lowered into the water, one 
of which (the aft quarter boat No. 10) was lowered by Officer Cogh- 
lan and the ship's carpenter, and but three of the hundred and odd 
passengers that the ship carried were taken into any boat. There 
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must, în the very nature of things, hâve been some paramount, con- 
trolling cause for ail this. And that cause, we think, is very easily 
to be seen. It was not merely for the reason that the men depended 
upon to man the boats were Chinese. To the contrary, the évidence 
is that the Chinese make excellent sailors. We extract the following 
from the testimony of Capt. Seabury, a most compétent and experi- 
enced mariner, and who, at the time of giving his testimony in this 
cause, had completed his sixty-fifth round voyage from San Francisco 
to the Orient for the petitioner : 

"A. Every time I hâve been to sea on this side of the continent, and every 
time I hâve had a white crew, we hâve always had trouble with them getting 
drunlî ; especially saiiing days. At times at sea — when I ran to Australia, 
where I made five voyages — twice we had a white crew, and there was scarcely 
a day but I did not hâve to go to the police court on account of some row 
that they made. I hâve always found the Chinese crew obedient, able to do 
their work, and always on hand in bad weather, and not eyeservants. You 
do not hâve to watch them in the ordinary run of work. Q. Durlng those 
sixty-five voyages, Captain Seabury, hâve you ever encountered any typhoons? 
A. Yes, sir; two or three. Q. And any bad weather? A. Yes, sir ; I had a very 
bad one last September. Q. At the time did you hâve a Chinese crew? A. 
Yes, sir; on this same ship. Q. How did they behave in time of péril? A. As 
well as any men could possibly behave. They never stow away In dark 
nights in bad weather. They are always right there, and you can always make 
sure of them. Q. Hâve you ever seen them in time of wreek? A. I never hâve 
been wrecked, not since I hâve been steamshipping. I hâve in saillng schoon- 
ers. We had pretty nearly a wreck on the Alaska in 1879, and had to turn 
back. Q. With a Chinese crew? A. Yes, sir. Q. Did they behave well? A. 
Yes, sir. Q. How many men hâve you on the China now in your crew? By 
the word 'crew' I mean sailors. I do not mean men In the steward's depart- 
ment, or men in the steerage department, or men In the flreroom. I mean 
crew — sailor nieu. Mr. Denman : I object to the question as incompétent, 
irrelevant, and Immaterlal, and in no way referring to the City of Rio de 
Janeiro, the ship in issue. A. Thirty-two. Mr. McAllIster: Q. Thirty-two 
men? A. Yes, sir. Q. Can any of those men speak English? Mr. Denman: 
The same objection. A. Ail of them can speak English. Some cannot speak 
quite so well as others, but ail of them can understand when you give them 
an order about the ship. Mr. McAllIster : Q. Can you give to a majority of 
that crew yourself an order in English to hanl this rope, or do this or that, 
whatever you saw fit? A. Yes, sir. Q. And would they understand you? A. 
Yes, sir." 

But how about Chinese sailors, or sailors of any other class or 
race, who cannot understand the orders that become necessary in 
the course of their duties because of a lack of knowledge of the lan- 
guage in which they hâve to be given? That is the question we hâve 
to consider and détermine hère.* It is declared by section 4463 of 
the same statutes [U. S. Comp. St. 1901, p. 3045] that: 

"No steamer carrylng passengers shall départ from any port unless she shall 
hâve In her service a full complément of licensed ofiicers and full crew, sufiS- 
clent at ail times to manage the vessel, Including the proper number of watch- 
men. But if any such vessel Is deprlved of the services of any licensed oflScer, 

♦Section 4493 of the Revised Statutes of the United States pro vides that 
"whenever damage Is sustained by any passenger or his baggage from explo- 
sion, flre, collision, or other cause, the master and the owner of such vessel, 
or either of them, and the vessel, shall be liable to each and every person so 
injured, to the full amount of damage if it happena through any neglect or 
failure to comply with the provisions of this tltle, or through known defects 
or Imperfections of the steaming apparatus or of the hull. * • ♦" 
130 ¥.—Q 
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without the consent, fault, or collusion of the master, owner, or any person 
interested in the vessel, the deficiency may be temporarily supplied, vintll 
others licensed can be obtained." 

It is, as was said by Judge Hawley in Re Meyer (D. C.) 74 Fed. 
885, "the duty of the owners of a steamer carrying goods and pas- 
sengers, not only to provide a seaworthy vessel, but they must also 
provide the vessel with a crew adéquate in number, and compétent 
for their duty with référence to ail the exigencies of the intended 
route" ; not merely compétent for the ordinary duties of an unevent- 
ful voyage, but for any exigency that is likely to happen, such, for 
example, as unfortunately did happen in the présent case — the strik- 
ing of the ship on a reef of rocks — and the conséquent imperative ne- 
cessity for instant action to save the lives of passengers and crew. 
The duty rested upon the petitioner to be prepared for such an emer- 
gency, not only by reason of the statute cited, but by the gênerai mar- 
itime law. In the case of The Bark Gentleman, Olcott, 115, Fed. 
Cas. No. 5,324, it was held that the owners were liable for furnish- 
ing an inadéquate crew, which they shipped at the Gambia river, West 
Africa, large enough in numbers, but sick with fever. In Tait v. Le- 
vy, 14 East, 483, it was held that, where the captain did not know 
the coast, and entered the enemy's port, and was captured, the ves- 
sel was "incompetently fitted out," because there was no proper mas- 
ter for the purpose of the voyage. In Parsons v. Empire Transpor- 
tation Company, 111 Fed. 202, 208, 49 C. C. A. 302, we held that, 
where the owners appointed an incompétent superintendent to man- 
age ships in Alaskan waters, they were not entitled to a limitation 
of liability for loss arising from sending out a barge in wintry and 
stormy weather. There can, in our opinion, be no doubt that the 
crew of a ship must be not only sufRcient in numbers, but also com- 
pétent for the duties it may be called upon to perform. The case 
shows that the City of Rio de Janeiro left the port of Honolulu, on 
the voyage under considération, with a crew oî 84 Chinamen, ofïi- 
cered by white men. The officers could not speak the language of 
the Chinese, and but two of the latter — the boatswain and chief fîre- 
man — could understand that of the ofïïcers. Consequently, the or- 
ders of the officers had to be communicated either through the boat- 
swain or chief fireman, or by signs and signais. So far as appears, 
that seems to hâve worked well enough on the voyage in question, un- 
til the ship came to grief, and there arose the necessity for quick and 
energetic action in the darkness. In that emergency the crew was 
wholly inefificient and incompétent, as the sad results proved. The 
boats were in separate places on the ship. The sailors could not un- 
derstand the language in which the orders of the officers in command 
of the respective boats had to be given. It was too dark for them to 
see signs (if signs could hâve been intelligibly given), and only one 
of the two Chinese who spoke English appears to hâve known any- 
thing about the lowering of a boat; and there had been no drill of 
the crew in the matter of lowering them. Under such circumstances 
it is not surprising that but three of the boats were lowered, one of 
which was successfully launched by the efforts of Ofhcer Coghlan 
and the ship's carpenter, another of which was swamped by one of 
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the Chînese crew letting the after fall down with a run, and the third 
of which was lowered so slowly that it was swamped as the ship went 
down. We hâve no hésitation in holding that the ship was insufficient- 
ly manned, for the reason that the sailors were unable to understand 
and exécute the orders made imperative by the exigency that unhap- 
pily arose, and resuited so disastrously to Hfe, as well as to property. 
It results from what has been said that the court below also erred 
in denying the appellant Clara Barwick's claim made on her own 
behalf and that of her minor children, for damages for the death of 
her husband, on the ground that he was a fellow servant of the mas- 
ter and pilot of the ship. 

The action of the court in respect to the claim of Ruth Miller, ex- 
ecutrix of the estate of Sarah Wakefield, deceased, was, in our opin- 
ion, correct. 

The judgment is reversed, and the cause remanded, with directions 
to the court below to enter judgment against the petitioner denying 
its application for a limitation of Hability, and in favor of the respec- 
tive claimants for the full amount of damages it has heretofore award- 
ed them, with interest and costs, and in favor of the claimant Clara 
Barwick for such amount of damages as the court shall fînd from the 
évidence already taken, or that may be taken, she is entitled to by rea- 
son of the death of her husband, and by reason of the loss of his Per- 
sonal efïects ; and against the claim of Ruth Miller, as executrix of 
the estate of Sarah Wakefield, deceased, in so far as it is based upon 
her death. 



BRYAN V. DUPOYSTER et al. 

(Circuit Court of Appeals. Sixth Circuit. May 14, 1904.) 

No. 1,272. 

1. MoETGAGE— Validitt— Life Tenant. 

An instrument in the nature of a mortgage exeeuted by a trustée held 
to create no lien on land wtiich could be enforced after the death of the 
cestui que trust, who had himself created the trust, on the ground that 
the deed from an ancestor, by which he obtained title, eonveyed to him 
only a life estate, as had been adjudged by the highest court of the state. 

Appeal from the Circuit Court of the United States for the Western 
District of Kentucky. 

The foUowing is the opinion of the Circuit Court, by Evans, Dis- 
trict Judge, filed June 23, 1903 ; 

Since the filing of the court's opinion upon the demurrer to the bill of com- 
plaint, the défendant Joseph C. Dupoyster has answered, elaborately setting 
forth his défenses, and, the testimony having been talsen, the case is now 
before the court for final adjudication. Manifestly the status Is radically 
différent from what it was when the court, in the opinion referred to, stated 
the grounds upon which it did not sustain the demurrer to the bill. Towards 
the close of that opinion the court endeavored to clearly and specifically give 
those reasons. It has now become necessary to analyze the agreement sued 
on, as well as the évidence. By that agreement, made in September, 1890, 
but never acknowledged or recorded, "Jos. 0. Dupoyster, acting as the trustée 
for Ben S. Dupoyster," and not otherwise, stipulated that upon the contin- 
gencies stated therein the writing should "liave the force and efCect of a lien 
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against the lands and Improvements embraced in the said Tort Jefferson Im- 
provement tracts" for the payment of the debt described therein. If J. C 
Dupoyster had any authorlty to act in the premises, it came through a paper 
dated August 20, 1887, to be referred to more fully hereafter. The agreement 
sued on does not specifically describe the estate (whether fee simple or less) 
of Ben S. Dupoyster in the land, but it goes without saying that nelther that 
person, nor any trustée or représentative acting in his stead, could mortgage 
a greater estate therein than was owned by Ben S. Dupoyster. We must 
therefore, at the outset, ascertain vvhat that estate was, and now proceed to 
do so. 

It appears froni one of the exhibits filed with the bill of complaint, and also 
from the testimony, that In 1859 Thomas Dupoyster conveyed the land de- 
scribed in the bill to Ben S. Dupoyster for life, with remainder to the heira 
of the défendant Joseph C. Dupoyster, and it also appears that on the 15th 
day of June, 1889, the Court of Appeals of Kentucky, in an opinion delivered 
in the case of Ft. Jefferson Improvement Company v. Dupoyster and others, 
a copy of which is filed in the record, and whieh is unoffieially reported in 
51 S. W. 810, 21 Ky. Law Rep. 515, 48 L. K. A. 537, distinetly held, flrst. that 
that deed was the deed of the grantor therein; second, that, properly con- 
strued, it conveyed the land to Ben S. Dupoyster for life, with remaiuder to 
the ohildren of Jos. C. Dupoyster ; and, thii'd, that the remainder thus created 
for the said chiidren vcsted in the oldest child to begiu with, and opcned up 
in succession as other chiidren were subsequently born. There was a clear 
and spécifie adjudication both as to the validity of the deed of 1859, and as 
to what is its proper construction. This court is by no means at liberty either 
to question or disregard that adjudication. The matter was properly before 
the Court of Appeals, and the case was one concerning real estate situated 
in Kentucky. A conveyance of the land by Dupoyster to the Ft. Jefferson Im- 
provement Company had been set aside by the lower court. The judgmeut of 
that court as to ail of thèse matters was affirnicd, and, while the judgment 
appoaled from was on some points reversed, such reversai was in respect to 
other phases of the case clearly indicated in the opinion referred to, and the 
cause was remanded for further proceedings in accordance with that opinion. 
The reversai, as plainly appears from the opinion, in no wise affected the ad- 
judication to which I hâve referred. It therefore appears certain that Ben 
S. Dupoyster had only an estate for life in the land. 

A deed of trust was made on August 20, 1887, by Ben S. Dupoyster to his 
brother, the défendant Joseph C. Dupoyster, and, under what was supposed 
to be the authority thereby conferred, the latter, as trustée, executed the 
paper called a "mortgage," and which is sought to be enforced by thIs suit. 
That instrument is dated September 17, 1890. A copy of It embodied in the 
bill of complaint does not show accurately how It was signed (indeed, the 
manner of signing it, as shown by that copy, Is quite incorrect), but the 
original paper, flled as an exhibit with the complainants' déposition, does show 
that it was signed, "B. S. Dupoyster by J. C. Dupoyster, Trustée," and not, 
as copied in the bill, "B. S. Dupoyster and J. C. Dupoyster, Trustée." It does 
not appear ever to hâve been aeknowledged or recorded, nor does the original, 
which is filed, show that Ben S. Dupoyster ever signed, aeknowledged, or was 
a party to it In the direct sensé. J. C. Dupoyster executed the paper only as 
trustée, the language used being "Jos. C. Dupoyster, acting as trustée for Ben 
S. Dupoyster, both of Ballard county, Ky., party of the flrst part." In no 
sensé did he act in his individual capacity in the transaction, nor otherwise 
than in his représentative capacity, presumably under the authority supposed 
to be conferred by the deed of trust above mentioned. It is insisted that under 
section 2356 of the Kentucky Statutes the mortgage was void, because Ben 
S. Dupoyster did not join therein as the statute requires, and that it was 
Ineffective because the deed of trust did not authorize the making of a mort- 
gage at ail. I do not flnd it necessary to pass upon either of thèse objections, 
although the authorlty xmder the deed of trust to make a mortgage at ail may 
be greatly doubted, and I hâve always supposed that the proper construction 
of the section referred to, and which in substantially the same form had long 
been on the statute books of the state, was only to forbid the enforcement of 
a mortgage, or a deed of trust in the nature of a mortgage, by strict fore- 
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closure, or otherwlse than by a suit In equity, unless the mortgagor, or the 
grantor in a deed of trust In the nature of a mortgage, expressly joined in a 
sale of the premises. I think ttiat construction would accurately express the 
limitations' meant to be fixed by the section. 

If we assume that the paper sued on, though never acknowledged or re- 
corded, is a valid mortgage on Ben S. Dupoyster's interest in the land, as 
Ijetween him and the complainant, we shall assume as much as it by any pos- 
pibility authorlzes by its language. Ben S. Dupoyster dled March 5, 1891. 
If he had only a life estate in the mortgaged premises, that estate manifestly 
terminated on that date. Under the construction put by the Court of Ap- 
peals upon the deed of Thomas Dupoyster made in 1859, Ben S. .Dupoyster 
clearly had a life estate only in the land, unless he by some possibility In- 
herited some other interest from some one or more of Joseph O. Dupoyster's 
children to whom the remainder belonged. Joseph O. Dupoyster had only 
four children, to wit, Leona D. Dupoyster, who was born September, 1861, 
and died, without having been married and without issue, April, 1883 ; Ruelva 
E. Dupoyster, who was born in 1872, and died in August, 1883, without having 
been married and without issue ; Dalva Dupoyster, born September, 1866, 
now the wife of J. P. Edwards ; and Joseph B. Dupoyster, born in October, 
1873. Joseph C. Dupoyster is the défendant, and still lives. So do two of 
his children, namely, Joseph B. Dupoyster and Mrs. Edwards. Thèse being 
the facts, it follows that under no statute law of the state of Kentucky in 
force at any time since the oldest child of Joseph C. Dupoyster was born, nor 
any in force since the deed of 1859 was made, nor especially any in force in 
1883, when the two children dled, could Ben S. Dupoyster previously to his 
death hâve been an heir of either of J. C. Dupoyster's children. It is there- 
fore altogether clear that ail the interest in the land which Ben S. Dupoyster 
ever owned was a life estate under the deed of 1859, and that that interest 
expired wlth him on March 5, 1891 ; thus extlnguishing every interest in the 
land to which a mortgage by Ben S. Dupoyster, or his trustée on his behalf, 
could extend. 

It is urged that J. C. Dupoyster represented, and that Ben S. Dupoyster 
also represented, to the complainant, when the transactions occurred, that 
one or both of them owned the fee-slmple title to the land, and that the de- 
struction of the clerk's office aided them and was availed of by them in im- 
poslng upon the complainant; but, as against certain owners of the land, 
namely, Joseph C. Dupoyster's wife and his two children, Joseph B. Dupoyster 
and Mrs. Edwards, who are not pretended to hâve been présent nor to hâve 
aided in the accomplishment of the deceit, and who are not parties to thls suit, 
thèse propositions, even if true, can hâve no weight. It wlU not do to hold 
that owners of land lose the benefit of the notice legally resulting from duly 
recording their deeds in cases where the clerk's office shall happen to be de- 
stroyed without their fault, nor can the title to real estate be taken from 
legltlmate owners by the false représentations of strangers to strangers. The 
complainant might well hâve had a cause of action at law for the deceit if 
Joseph C. Dupoyster mlsled him by fraudulent misrepresentations, but sueh 
rlght would probably be llmited to that sort of action, and cannot be so ex- 
panded as to involve the rlght to make the land of Innocent thlrd parties, or 
even that of Joseph C. Dupoyster hlmself, dlrectly and in kind llable for such 
misrepresentations. In short, assuming the paper sued on to be a valid mort- 
gage upon the interest of Ben S. Dupoyster in the land, there was nothing for 
it to operate upon when thls suit was brought on the 9th day of May, 1902, 
nor, indeed, at any time since March 5, 1891, when he dled. 

It is quite true, as the learned counsel for the complainant insist, that the 
rights of the children of J. C. Dupoyster who are not parties to thls action 
cannot be afCected by the court's decree herein, and it is equally true that ad- 
verse claimants of land need not, under certain circumstances, be made par- 
ties to a bill to enforce a mortgage thereon, although it may be observed that, 
under numerous states of case, ail parties in interest, and especially those in 
possession, should be included, but thèse matters do not reach the dlfficultles 
the complainant encounters. His own exhiblts and the answer and the évi- 
dence demonstrate that his mortgagor, notwlthstanding the failure to accu- 
rately describe in the mortgage his estate, and whether it was the fee-simple 
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or less, had only a life estate in the mortgaged premises. The record shows 
that this estate explred in 1891, qulte 11 years before this suit was instituted. 
There was no claim for a receiver for the rents and profits of the estate, or 
for thelr séquestration to the mortgagee's use, prior to the death- of Ben S. 
Dupoyster In March, 1891, and the complainant's bill is adjusted only to the 
relief prayed for therein, to wit, a sale of the land. Ben S. Dupoyster having 
died, his interest was gone before this suit was brought, and, as J. O. Dupoyster 
certainly did not mortgage his Individual interest in the land, the mortgage 
sued on did not cover that interest. So that, when the record demoustrates 
that when this suit was brought there was no interest in the land described 
in the bill which could be subjected to the mortgage sought to be enforced, the 
question nécessarily arlses, should the chancellor do the vain and useless thing 
of attempting under his decree to sell an interest or estate which obviously 
does not exist? Manifestly such a course would be absurd, and for that reasou 
wholly inappropriate iu a judleial proceeding. The court should not shut its 
eyes to what is apparent upon the record, and which makes it obviously im- 
possible for the court to pass any title to anything to any purchaser under a 
decree herein. 

It may be, and probably is, true that Joseph 0. Dupoyster inherited some 
interest in the land through one or both of his dead cbildren, but I am clearly 
of opinion thïit there are no apt words in the paper assumed to be a mortgage 
to show that any individual interest of J. C. Dupoyster was intended to be 
embraced therein; but, even if the contrary be the case, the défendant the 
Ft. Jefferson Improvement Company might, and under the opinion of the Court 
of Appeals probably would, hâve a lien of a superior nature upon that interest 
in the land for the purchase money adjudged by the state court to be re- 
funded to that company when the deed to it was set aside, and, if so, this 
cause would not be ripe for a decree on such a phase of the case until there 
is a further hearing and showing as to what, if anything, has been done by 
the state court in that behalf. The record does not accurately advlse of what 
was done after the return of the case to the Ballard circuit court, but comity 
would require this further information before we act; else we might run 
counter to the judgment of that court in a cause shown by the record to hâve 
been pending there long before this suit was begun. However, I by no means 
hold that under any possible view of the law or the évidence the complainant 
has any lien, by virtue of his mortgage or othervfise, upon any interest in the 
land which J. C. Dupoyster may hâve inherited from his dead cbildren, which, 
as his wife appears to be living, could not exceed one undivided fourth thereof, 
viz., one-half of one-fourth and one-half of another one-fourth therein. 

As at présent advised, I should certainly hold that Joseph C. Dupoyster's 
individual interest, if any, in the land did not pass by virtue of the mortgage, 
nor by virtue of any matters of estoppel growing out of anything that oc- 
curred, particularly as the provisions of the Kentucky statute of frauds forbid 
the enforcement of any agreement for a sale or mortgage of real estate uniess 
such agreement Is in writing signed by the party to be charged. In view, 
however, of the contingeney of an appeal from the judgment of this coui-t, 
if the complainant shall now manlfest to the court a désire to take further 
steps upon one single phase of the case alone, to wit, whether the Ballard cir- 
cuit court has by its judgment directed or caused to be sold any interest in 
the land which may hâve been inherited by Jos. C. Dupoyster from his cbildren 
who are dead to satisfy any lien to the Ft. Jefferson Improvement Company, 
adjudged, in the suit heretofore referred to, to bave existed in favor of that 
Company to secure the refunding of certain purchase money, he can hâve the 
opportunity to do so. But it should not be inferred by this that I shall hold 
that such Interest of Jos. C. Dupoyster In the land is in any wise covered by 
the agreement which for the purposes of this case we hâve assumed to be a 
mortgage. I shall hold preeisely the contrary if the question cornes before 
me. Perhaps further steps are unnecessary, and, if not taken, then, upon the 
considérations stated, the bill should be dismlssed, with costs in favor of Joseph 
0. Dupoyster. His codefendant Is a mère formai party. 

Another matter possibly ought not altogether to escape the attention of the 
court, though it was not argued. It Is this : The debt of $5,000 described in 
the so-called mortgage was not originally the debt of Ben S. Dupoyster, but 
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was the debt of the Ft. JefEerson Improvement Company. If Ben S. Dupoyster 
was bound for Its payment at ail, he was probably so bound only as surety or 
guarantor, though the nature of any obligation upon him to pay thls debt of 
anotber nowhere appears outside of the mortgage, and, ifrom thls point of 
View, it may well be doubted, under section 482, Ky. St., flrst, whether J. C. 
Dupoyster had any authority to bind Ben S. Dupoyster for the debt at ail 
without authority in writing from the latter; second, whether the deed of 
trust of August 20, 1887, authorized J. C. Dupoyster, as trustée, without the 
express consent of Ben S. Dupoyster, either to make Ben S. a guarantor of 
that debt, or to give a mortgage on the land of the latter to secure such a 
surety debt ; and, third, whether the claim is not now barred either by time 
(seven years), under section 2551, Ky. St., or by lâches, as a stale claim, under 
the principle.s announced in the cases of Hayward v. National Bank, 96 D. S. 
617, 24 L. Ed. 855 ; Badger v. Badger, 2 Wall. 87, 17 L. Ed. 836 ; and in the 
numerous cases cited in Rose's Notes on them. Thls last resuit would not 
be avoided upon the facts stated in the bill of complaint as a reason for not 
sooner bringing this action, and, under the authorities, thèse results might be 
enforced in proper cases in equity, although there was no plea relylng upon 
the statute of limitations, or where the state statutes did not apply. How- 
ever, while suggesting the very pertinent possibilities arising upon thèse con- 
sidérations, I do not put my judgment upon them. I prefer to put the décision 
of the case upon the grounds stated, viz., flrst, that as Ben S. Dupoyster's 
life estate expired, in 1891, there was nothing left for hls mortgage to operate 
upon, even assuming that the debt had been validly guarantied and that the 
mortgage upon his interest in the land was authorized; and, second, that, as 
Jos. 0. Dupoyster did not mortgage his individual interest in the land at ail, 
the complainant had no enforceable claim against that interest If thèse two 
reasons are well founded, the subject is exhausted, and further inquiry is un- 
necessary. 

Exceptions. 

Previous to the hearing, no formai exceptions to any of the testimony were 
flled, although certain vague objections were noted on the dépositions while 
they were being taken. However, those objections in probably every instance 
were too gênerai to be notieed, or to call for any judgment thereon. But under 
the order of submission it may be fair to say that some objections were made 
which should be disposed of ; 

(1) The court is of opinion that none of the exceptions made on behalf of 
the défendant should be sustained, and ail of them are separately overruled. 

(2) The complainant objects to the reading as évidence of certain letters 
from him to the défendant Joseph C. Dupoyster, filed by the latter as a part 
of his déposition, and consecutively numbered from 1 to 15, inclusive. Thèse 
letters seem to bave no legitlmate bearing upon any issue in the case, and the 
complainant's objections to their being read or considered as testimony are 
sustained. 

(H) The only other exceptions insisted upon In the order of submission which 
are not too gênerai and vague to be notieed are those which relate to the copy 
of certain parts of the record from the state court marked "Exhibit X" in J. 
C. Dupoyster's déposition, and marked "April 2, 1903, Wm. Henderson," In 
William Henderson's déposition. The évident object of this testimony is to 
show that the complainant voluntarily became a party to the suit in the state 
court, and thereaf ter made a motion therein for the appointment of a receiver. 
Doubtless the défendant attaches importance to thèse facts as justifying the 
conclusion that the complainant, being a party, is bound by the judgment In 
the state court, and by the construction put by that court upon the deed of 
1859, but, whether this part of the record is read or not, there is enough of the 
record otherwise in évidence without objection, including the opinion of the 
Court of Appeals, to show ail that is necessary for the purpose of deciding this 
cause. Besides, the deed of 1859 is copied in the record presented by the 
complainant, and, even in the absence of the opinion of the Court of Appeals, 
thls court would construe the deed the same way. The objection that the 
copy covers only a part of the record is not tenable, because it Is open to the 
défendant to put in the parts he thinks will prove what he wants to prove, 
and to the complainant to put in other parts if he thinks other parts of the 
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record wlll neutrallze the effeet of what the défendant bas put in. This would 
especlally be true where the object Is limited within such narrow bounds as 
make it manifestly unneeessary to produce an entlre record to prove a single 
fact which may be as well established by a part of it. Tlie points arising on 
the exceptions were but Ilttle, if at ail, argued, but it is assumed that the 
other objections to this Exhibit X are based upon the provisions of section 
905, Rev. St. U. S. [U. S. Comp. St 1901, p. 677]. The copy ofCered is certifled 
by the clerk of the state court, and, if the copy were authentieated by the 
seal of the court, It is doubtful whether the objection that his officiai char- 
aeter and that his attestation was in due form of law are not certifled by 
the judge of the state court would be maintainable. The contrary was ex- 
pressly held by Mr. Justice McLean in Mewster v. Spalding, 6 McLean. 24, 
17 Fed. Cas. 242 (No. 9,513), and by Judge Deady In Bennett v. Bennett, 1 
Deady, 299, 3 Fed. Cas. 212 (No. 1,318). Thèse rullngs were based upon the 
ground that, inasmuch as the fédéral courts are presumed to know and to 
take notice of the laws of ail the states, tbey niust be understood as knowing 
that the clerk's attestation is or is not in due form of law, and that the 
clerk's officiai character, etc., should be regarded as established if his cer- 
tificate is fortifled or authentieated by the seal of the court for whIch he is 
the clerk. As the clerk did not, under the seal of his court, authenticate 
the exhibit referred to, the exception of the complainant to the reading of 
that part of the testimony is sustalned. Such exceptions as this, however, 
should always be taken in advance of the trial, so as to aflCord an opportu- 
nity to correct the omission, and the court on this account has been In much 
doubt on this point, and, if the proposition was considered as vital, would 
even novv afCord an opportunity to supply the omission. 
Counsel will prépare a judgment accordingly. 

Bloomfield & Crice and F. H. Sullivan, for appellant. 
Bagby & Martin, for appellee Dupoyster. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This was a bill filed May 8, 1902, by 
the complainant (appellant) against the défendants (appellees) to fore- 
close what was claimed to be a mortgage on a tract of land containing 
about 3,500 acres, known as the "Ft. Jefferson Tract," in Ballard 
county, Ky. The défendant the Ft. Jefferson Improvement Company, 
although served, did not appear to the bill. Joseph C. Dupoyster filed 
an answer. To this the complainant filed a gênerai replication. The 
case was heard upon the pleadings and proof , and a decree rendered dis- 
missing the bill. The complainant below has appealed. 

The case turns upon a construction of three conveyances. The com- 
plainant relies upon the following instrument, executed and delivered 
to him, as constituting a mortgage : 

"This agreement made and entered Into this 17th day of September, 1890, 
by and between Jos. 0. Dupoyster, acting as trustée for Ben S. Dupoyster, 
both of Ballard County, Ky., party of the first part, and William S. Bryan, 
of St. Louis, Mo., party of the second part, witnesseth: That whereas the 
sald party of the flrst part bas sold to the Fort Jefferson Improvement Com- 
pany, an Incorporation, a certain tract of land known as the Fort JefEerson 
tract, situated In Ballard County, Ky., and supposed to eontain thirty-five 
bundred acres, more or less, and whereas said party of the second part is 
interested in said tract to the value of flve thousand dollars ($5,000.00) in 
cash paid to the said party of the flrst part, and whereas the said party of 
the second part has agreed to recelve In lieu of the said flve thousand dol- 
lars ($5,000) flfty thousand (50,000) shares of stock in the Fort Jefferson Im- 
provement Company, and whereas, there are certain deferred payments to 
be made to the party of the flrst part by the said Fort Jefferson Improvement 
Company, now, therefore, if the said Company or its légal représentatives 
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should fall or refuse to meet and pay saîd deferred payments in the amounts 
and at the times agreed upon, then this agreement and instrument of writing 
shall hâve the force and efCect of a lien against the lands and improvements 
embraeed in the said Fort Jefferson tracts, for the purpose of seeuring to the 
said William S. Bryan, his heirs and assigns, the said flve thousand dollars 
($5,000) herein named." 

Conceding that this instrument, although never acknowledged, was 
in equity a mortgage upon the tract, it is clear, upon a careful reading, 
that it was executed, not by Joseph C. Dupoyster acting for himself, but 
by Joseph C. Dupoyster acting solely as trustée for Ben S. Dupoyster. 
It so States. Its opération therefore was limited to the interest which 
Ben S. held in the Ft. Jefferson tract on September 17, 1890. What 
interest did he hold in it at that time? 

Joseph C. Dupoyster was created trustée for his brother, Ben S., 
by the latter's deed of August 20, 1887, which conveyed the Ft. Jeffer- 
son tract and other lands to the former upon a trust defined as follows : 

"Said second party is to manage, sell and make deeds, rent, or lease any 
or a)l of the above lands according to his best judgment. And my just debts 
is to be paid out of the proceeds of the flrst sales, and if the second party 
should survive the fîrst party, then the proceeds of such sales, rents, etc., 
to be paid to his second party's son, Joseph B. Dupoyster, after paying for a 
sultable monument at the tomb of said flrst party. The second party is to 
retain a libéral fee for his services in managing the above estate." 

It is to be observed that this conveyance provides that, if Joseph C. 
Dupoyster should survive Ben S., then the proceeds of the sales, rents, 
etc., shall be paid to Joseph C.'s son, Joseph B., after paying for a suit- 
able monument to Ben S. It purports, therefore, to pass to the trustée 
the control and disposition of the lands during the lifetime of Ben S., 
and seemingly recognizes Joseph C.'s son, Joseph B., as the owner of an 
interest in the lands after the death of Ben S. 

The question which naturally suggests itself, in view of the peculiar 
phraseology of this conveyance, is, what interest did Ben S. hâve in the 
lands at the time he made it? And this brings us to a considération of 
the terms of the deed of thèse lands of March 16, 1859, executed by 
Thomas Dupoyster, the father of Ben S. and Joseph C. Dupoyster, to 
Ben S. Dupoyster. This deed from Thomas Dupoyster, the party of 
the fîrst part, to Ben S., the party of the second part, was upon the 
following express condition : 

"It is expressly agreed and understood that said second party Is to deed 
or will said lands to the bodily heirs of J. C. Dupoyster ; in other words, 
the title and possession of said lands is only invested in said second party 
during his natural lifetime, then to said heirs of J. C. Dupoyster, and second 
party bas the discrétion of allotting said lands between said heirs as he may 
see proper, said second party." 

"To hâve and to hold said lands during his natural lifetime and said heirs 
and their heirs and assigas together with ail the appurtenances thereunto 
belonging forever with covenant of gênerai warranty." 

In an action brought by Joseph C. Dupoyster, in his own right and 
as administrator of Ben S., against the Ft. Jefferson Improvement Com- 
pany, to recover the balance of the purchase price of the Ft. Jefferson 
tract, the Suprême Court of Kentucky held that this deed was genuine, 
and that it vested in Ben S. only a life estate, with remainder to the chil- 
dren of Joseph C, which vested in the fîrst-bom child, and opened up to 
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let in the after-born children. 21 Ky. Law Rep. 515, 51 S. W. 810, 48 
L. R. A. 537. 

Ben S. Dupoyster, therefore, at the time he made his brother trustée, 
and at the time his brother, as trustée, executed the alleged mortgage 
to the complainant, had and held only a Hfe estate in the Ft. Jefferson 
tract. It was for this reason the circuit court of Ballard county, in the 
suit to which we hâve referred, set aside the sale of tlie Ft. Jefferson 
tract to the Ft. Jefferson Improvement Company, and rei;dered a judg- 
ment against Joseph C, individually and as administrator for Ben S., 
for $10,000; this being the amount of the payments made by the im- 
provement Company on the land. But the court decHned to make this 
judgment a Hen on the land. It thus appears that Ben S. Dupoyster 
never had more than a life estate in the Ft. Jefferson tract, and this 
estate terminated on March 5, 1891, on which day he died. From that 
time on there was no interest existing in this land upon which the mort- 
gage could operate. 

This is enough to dispose of the case. But it is contended that Joseph 
C. and Ben S. falsely represented that Ben S. owned the tract in fee 
simple and that Joseph C. was authorized to mortgage it. If this were 
established, it might warrant a recovery in an action based on fraud, 
but it would create no lien upon the land such as is sought to be asserted 
in this suit. 

Again, it is submitted that since Joseph C. had four children, two of 
whom died unmarried and without issue, he holds, as heir of thèse de- 
ceased children, a certain interest, said to amount to an undivided 
one-fourth, in the land. But if we concède this was shown, still the 
situation is not changed, for Joseph C. acted only as trustée for Ben S. 
in executing the alleged mortgage. He did not assume to mortgage 
any interest of his own. 

The judgment of the court below is affirmed. 



RUSSELL et al. v. HAYNER et al. 

(Circuit Court of Appeals, Nlnth Circuit May 2, 1904.) 

No. 1,015. 

1. Mechanics* Liens— Stattjtes—Constrttction. 

Clv. Code Alaska, §§ 262, 265, 266 (31 Stat. 534, c. 786), provlding for and 
authorizing the foreelosure of mechanics' liens, should be llberally con- 
strued, but such lien, being of purely statutory création, can be estab- 
lished only by a substantial compliance with the statute. 

2. Same— OwNEE or Building— Statement. 

Under Clv. Code Alaska, § 202 (31 Stat. 534, c. 786), proTiding that every 
builder shall hâve a lien on a building erected or material furnished or 
labor perfqrmed thereon at the instance of the owner of the building, etc., 
and section 266, maklng It the duty of every original contracter within a 
specified time to file with the recorder a clalm, wIth the uame of the 
owner or reputed owner, if known, a statement of a lien, and a complaint 
to foreclose the same, failing to state the name of the owner of the build- 
ing, or to state that the name of the owner was unknown, was insufflcient, 
though it stated the name of the holder of the légal title to the laud, and 
the name of a vendee at whose instance the building was erected. 
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3. Same. 

In order to establish a meehanlc's lien under Clr. Code Alaska, § 262 
(31 Stat. 534 c. 786), providing that every mechanic, builder, etc., per- 
forming labor on or furnishing material, shall bave a lien on the same for 
work or labor done or material furnished at the instance of the owner of 
the building or other improvement, or his agent, etc., It must be alleged 
and proved that the work or labor was done "at the instance of the owner 
of the building or his agent"; a mère allégation that plaintiffs erected the 
structure at the instance of one who was in possession of the land under 
a contract to purchase with the owners being insuffieient. 

4. Same— Knowledge of Owneb. 

A mechanic's lien cannot be established under Civ. Code Alaska, § 265 
(31 Stat. 534, c. 786), providing that every building or other improvement 
constructed on any land with the knowledge of the owner, or the person 
haviug or claiming any interest therein, shall be held to bave been con- 
structed at the instance of such owner, etc., where it did not appear from 
the complaint that the owners of the lot on which the building was 
erected had any knowledge of the contract made by the person in pos- 
session, under a contract of purchase, with the contractors, for the con- 
struction of a building, or that the building vfas constructed at the In- 
stance of such owners. 
5. Same— FEDERAL Courts— Law and Equixy. 

Since the distinctions between law and equlty are preserved in the 
fédéral courts, where the complaint in a suit in equlty to foreclose a me- 
chanic's lien in a fédéral court was insuffieient for that purpose, it was not 
sustainable for the purpose of permltting plaintiffs to recover a Personal 
judgment against the person liable on the contract. 

Appeal from the District Court of the United States for the Second 
Division of the District of Alaska. 

This is a suit In equity to foreclose a mechanic's lien under the provisions 
of the Code of Alaska. Section 262 of the Civil Code reads as follows : "Ev- 
ery mechanic * » * builder, contracter, • * • and other persons per- 
formlng labor upon or furnishing material • • • shall hâve a lien upon 
the same for the work or labor done or material furnished at the instance of 
the owner of the building or other improvement or his agent ; and every con- 
tracter, subcontractor, architect, builder, or other person having charge of the 
construction, altération, or repair, in whole or in part, of any building or other 
improvement as aforesaid shall be held to be the agent of the owner for the 
purposes of this Code." Section 265 provides that "every building or other 
Improvement mentioned in section 262 constructed upon any lands with the 
knowledge of the owner, or the person having or claiming any interest therein, 
shall be held to hâve been constructed at the Instance of such owner or person 
having or claiming any interest therein ; and the Interest owned or clalmed 
shall be subject to any lien âled In acc-ordance with the provisions of this Code, 
unless such owner or person having or claiming an interest therein shall, 
within three days, after he shall bave obtained knowledge of the construction, 
altération, or repalr, give notice that he will not be responsible for the same, 
by posting a notice In writing to that effect in some conspicuous place upon the 
land, or upon the building or other improvement situated thereon." Section 
266 makes it the duty of every original contracter within a specIOed tlme to 
file with the recorder "a claim • * • with the name of the owner or re- 
puted owner. If known." 31 Stat. 534, c. 786. 

The court below sustained a demurrer to the complaint interposed by de- 
fendants Helen F. Hayner and Robert Hayner, her husband, upon the ground 
that the plaintiffs' lien is defective, and the complaint "does not state facts 
sufflcient to constitute a cause of action," and, the plaintiffs having elected to 
stand on their complaint, the court ordered the suit to be dismissed, and that 
Helen F. Hayner and Robert Hayner bave judgment for their costs. From this 
judgment the appeal Is taken. 

î 3. See ilechanics' Liens, vol. 34, Cent. Dig. § § 225, 231. 
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The materlal allégations of the complaînt neeessary to be considered are 
"that Charles Selpel and Léo Bartz are the owners of that certain parcel of 
ground In Couneil City [describlng it by metes and bounds as the southwest 
quarter of lot No. 3 in block No. 13] ; that Helen F. Ilayner is the occupant of 
the said premises by virtue of an agreement of purchase with the said Léo 
Bartz and Charles Seipel ; • * • that on the 6th day of March, 1903, plain- 
tlfCs entered into a written contract with défendant Helen F. Hayner." The 
complaint also sets forth the contract between Helen F. Hayner and W. H. 
Russell and W. Myers. The lien of appellants, whicli is attached to the Ijill 
of complaint, after describlng the land as set forth in the complaint, states 
"that Léo Bartz and Charles Seipel are the names of the owners of the said 
property, and that Helen F. Hayner is the name of the party who occupies 
the said property under an agreement to purchase, and is the name of the 
party with whom the eontractors entered into a written agreement for the 
érection of the said building." 

Sullivan & Fink, Gordon Hall, and Albert Fink, for appellants. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge (after making the foregoing statement). 
Did the court err in sustaining the demurrer and in entering judgment 
against the appellants? 

The act relating to mechanics' liens should be liberally construed. 
The évident spirit and purpose of the act is to do substantial justice to 
ail parties who may be affected by its provisions, and the courts should 
avoid unfriendly strictness and mère technicality. Springer Land 
Ass'n v. Ford, 168 U. S. 513, 18 Sup. Ct. 170, 43 L. Ed. 562 ; Sait Lake 
H. Co. v. Chainman M. & E. Co. (G. C.) 128 Fed. 509 ; Hooven v. 
Featherstone's Sons, 111 Fed. 81, 91, 49 C. C. A. 329. But in following 
this rule courts should always be careful not to impair the force of the 
statute or fritter away its meaning by construction. Davis v. Alvord, 
94 U. S. 545, 549, 24 L. Ed. 383 ; Malter v. Falcon M. Co., 18 Nev. 209, 
213, 2 Pac. 50. A mechanic's lien is purely of statutory création, and 
can only be maintained by a substantial observance and compliance with 
the provisions of the statute. Whatever is made neeessary to the ex- 
istence of the lien must be performed, or the attempt to create it will be 
futile. A substantial adhérence to the terms of the statute in the notice 
of the lien is indispensable. Phill. on Mech. L. (3d Ed.) § 9. 

The merits of this case, as against Léo Bartz and Charles Seipel, or 
any other of the parties made défendants herein on the ground that they 
claim to hâve some interest in the property, are not involved upon this 
appeal. The sole question to be determined is whether or not the com- 
plaint states facts suffîcient to constitute a cause of action against the 
appellees. There is no direct averment in the complaint, nor any posi- 
tive statement in the Uen, as to the name of the owner of the building, 
or any statement therein that the owner thereof was unknown. There 
is considérable diversity of opinion in the state courts as to whether the 
allégation of the ownership of the building is to be considered essen- 
tial or not. This conflict arises principally upon the language of the 
statutes of the particular states. The weight of authority seems to be 
that, where the statute requires it, the name of the owner, if known, 
must be stated, and, if the name of the owner is unknown, that fact 
ought to be stated, and the name of the reputed owner given ; that thèse 
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facts ought to be stated, independent of the description of the property, 
in a direct, clear, and positive manner. Phill. on Mech. L. (3d Ed.) 
§ 345, and authorities there cited; Boisot on Mech. L. 379, and au- 
thorities there cited. 

But even if it could be held that the allégation as to the ovvnership 
of the building was sufficient, still the complaint would be defective, 
because the statement in the lien that Léo Bartz and Charles Seipel 
are the names of the owners of the lot of land upon which the building 
was erected, and that Helen F. Hayner was the name of the party who 
was under an agreement to purchase, and that she was the person who 
entered into an agreement with the person for the érection of the build- 
ing, is not sufficient to constitute a comphance with the provisions of 
the Alaska Code. In Cross v. Tscharnig, 27 Or. 49, 39 Pac. 540, it 
was expressly held that knowledge by the owner of land that improve- 
ments are being made on his land is necessary to sustain a lien thereon 
for work or materials used in such improvement; that a mechanic's 
lien claim which states that the material was furnished to one person, 
and that the land was owned by another, but does not state that the 
material was furnished at the request of the owner, is fatally defective, 
though it allèges that the person to whom the material was furnished 
was in possession of the land under a contract of purchase with the 
owner. 

The mère fact that appellants built the structure at the instance of 
Hayner, who was in possession of the land under a contract of pur- 
chase with the owners, is not, of itself, sufficient to constitute a valid 
lien upon the building. In order to bring the case within the provisions 
of section 262, it must be alleged and proved that the work or labor was 
donc "at the instance of the owner of the building, or his agent," for 
it is only where such facts appear that the provisions of section 262. 
to the effect that "every contractor, * * * builder, or other person, 
having charge of the construction * * * of any building as afore- 
said, shall be held to be the agent of the owner for the purpose of this 
Code, * * *" applies. To authorize a lien under the provisions 
of this section, there must be an employment by the owner of the build- 
ing, or his authorized agent, and the employment of the contractors by 
Helen F. Hayner, who was occupying the land under a contract of pur- 
chase, does not constitute the employment contemplated by this pro- 
vision of the Code. Gould v. Wise, 18 Nev. 253, 258, 3 Pac. 30. 

It does not appear from the complaint that the owners of the lot had 
any knowledge of the contract made by Hayner with appellants for the 
construction of the building, or that it was constructed at their in- 
stance. In order to bring the case within the provisions of section 265 
of the Alaska Code, it was necessary for the appellan*:s to hâve alleged 
in the complaint or lien that the building was constructed upon the 
land "with the knowledge of the owner or the person having or claim- 
ing any interest therein," for it is only in such cases that this section 
provides that it shall be held to bave been constructed "at the instance of 
such owner or person or persons having or claiming any interest there- 
in," unless the owner gives the notice therein prescribed, and this notice 
is not required to be given until after the owner shall hâve obtained 
"knowledge of the construction" of the building. 
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We have not overlooked the contention made in the brief of appel- 
lants to the effect that the answer of Bartz and Seipel, which is con- 
tained in the record, shows that the owners of the lot had knowledge of 
the érection of the building, and that it was constructed at their in- 
stance and request ; but there is nothing alleged in the complaint or lien 
to that effect, and the answer of the owners of the lot cannot be con- 
sidered by this court in determining the question before us — as to 
whether the complaint states facts sufficient to constitute a cause of ac- 
tion against appellees herein. The fact is that appellants were given 
the opportunity to amend their complaint, and, if there were any ma- 
terial facts that would show knowledge on the part of the owners of 
the lot, etc., they should have amended their complaint so as to prop- 
erly présent such facts to the court. 

It is also claimed that in any event the court erred in sustaining the 
demurrer interposed by appellees, because the complaint shows facts 
sufficient to entitle appellants to recover a personal judgment against 
appellee Helen F. Hayner for whatever sum might be found due upon 
her contract with appellants. This might be true under the provisions 
of state codes which have abolished ail distinctions existing under the 
common law as to suits in equity or actions at law, or under a state stat- 
ute which expressly provides in the act relating to mechanics' liens 
that such a course may be pursued. But this is purely an equity suit, 
wherein appellants seek relief only under "the benefits of the law rela- 
tive to the liens of mechanics and others." They could doubtless bring 
an action at law to recover a judgment against Helen F. Hayner for 
whatever amount of money is found due under the contract. 

Upon the whole case, we are of opinion that the ruling of the court 
below was correct. The judgment of the District Court is affirmed, 
with costs. 



BAER V. FIDELITY & DEPOSIT CO. OF MARYLAND, 

(Circuit Court of Appeals, Fiftli Circuit. Marcli 8, 1904.) 

No. 1,275. 

1. VOLTJNTAET BONDS— DAMAGES. 

AVliere a voluntary bond was given in an equity suit peuding In the 
fédéral court to cover damages arising eut of certain orders of tlie court 
issued therein, which damages, if not saved to the parties by some protect- 
ing order specially given by the court, were damnum absque injuria, no 
recovery could be had on the bond, since no damages could be proved. 

2. Same — Conditions — Beeach. 

Where the court ordered a deposit of money as a condition of setting 
aside an injunctlon and the appointment of a receiver previously made, 
and, as part of the same order, directed the exécution of a bond to the 
défendant in the receivership proceedings to indemnify him against any 
damages he might sustain by depositing the amount so previously pro- 
vided, to abide the decree of the court in the event the cause should be 
flnally adjudged in defendant's favor, the condition of the bond was not 
broken, though some of defendant's contentions were sustained ; he hav- 
ing recovered little, if anything, after paying costs adjudged against him 
of the original deposit. 

3. Same — Bonds — Consteuction. 

Where a bond given to secnre a deposit made as a condition to the va- 
cation of an order appointing a receiver and granting an injunetion was 
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condltioned to indemnlfy agalust such damages as the court mlght déter- 
mine had been sustained by reason of the deposlt, the words "as the court 
might détermine" should be construed as referring to the court then hav- 
ing jurisdlction of the issues in the case. 

In Error to the Circuit Court of the United States for the Southern 
District of Florida. 

This suit was commeneed February 1, 1902, in the circuit court of Duval 
county, State of Florida, by flling the f oUowing : 

"Déclaration. 
"In the Circuit Court, Fourth Judlclal Circuit, In and for Duval County, Fia. 

"George J. Baer, Plaintifif, v. Fidelity & Deposit Company of Maryland, 

Défendant. 
"The plaintifif, George J. Baer, by his attorneys, sued the défendant, Fi- 
delity & Deposlt Company of Maryland, whieh is now, and was at the time of 
each of the several acts and things herelnafter mentioned, a corporation or- 
ganized and existing under and by virtue of the laws of the state of Maryland, 
and duly authorlzed, in accordance with the laws of Florida, to do business 
as a surety company In Florida, for that the said défendant, by its certain 
writing obllgatory, under its corporate seal, bearing date the lOth day of 
March, 1900, became bound unto the sald plalntiff in the sum of flve thousand 
dollars, subject to a condition that if the sald défendant should well and 
truly pay to sald plalntiff ail such damages as the court might détermine 
he mlght hâve already or mlght thereafter sustaln by reason of his deposit- 
ing the sum of forty-flve thousand dollars in the National Bank of Jackson- 
ville, to ablde the decree of the Circuit Court of the United States for the 
Southern District of Florida, in a certain cause in sald court then pending, 
wherein William R. Kerr, George W. Allen, Albert S. Laflin, and John P. 
Laflin were plalntlffs, and thls said plalntiff was défendant, and giving bond 
in the further sum of fifteen thousand dollars in accordance wlth the order 
of said court in sald cause, then the said obligation to be null and void, other- 
wlse to remain in full force and virtue ; and the said sum of forty-flve 
thousand dollars was by this plalntiff deposlted In the National Bank of 
Jacksonville, to ablde the decree of the Circuit Court of the United States 
for the Southern District of Florida in the certain cause in said condition 
specifled ; and this plalntiff did give bond, executed by said défendant as 
surety, in the further sum of flfteen thousand dollars, in accordance wlth the 
order of said court in sald cause in said condition specifled ; and by the final 
decree In said cause, sald complainants were allowed and decreed but the 
sum of thirty-four thousand eighty-eight dollars and forty-nlne cents ($34,- 
088.49); and that heretofore, to wlt, on the 18th day of August, 1899, the 
sum of, to wit, twentj'-flve dollars, became due the plalntiff for a sum of 
money expended by the plalntiff for the services of his solicltor In and about 
the préparation of the certain bond, in the sum of flfteen thousand dollars. 
In the condition of said writing obllgatory mentioned, and the same remains 
due and unpaid to thls plalntiff, although payment thereof has often been 
requested of the défendant. And for a second breach of the sald condition, 
this plalntiff says that heretofore, on, to wlt, the 18th day of August, 1899, 
the sum of, to wlt, seventy-five dollars, became due the plalntiff for a sum 
of money expended by the plalntiff and paid to said surety company as a 
flrst installment of the premium, to procure said company to become a surety 
upon the said bond in the sum of flfteen thousand dollars mentioned in the 
condition contained in sald writing obllgatory above set forth ; and the same 
remains due and unpaid to this plalntiff, although payment thereof has often 
been requested of défendant. And for a thlrd breach of the said condition, 
this plalntiff says that heretofore, on, to wit, the 18th day of August, 1900, 
there became due the plaintiff the sum of, to wlt, sevenfy-flve dollars, for a 
sum of money expended by the plalntiff and paid to said surety company as 
a second installment of the premium to procure said company to become a 
surety upon the said bond in the sum of flfteen thousand dollars mentioned 
in the condition contained in said writing obllgatory above set forth, and the 
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same remalns unpald to sald plaintlff, although payment thereof bas often 
been requested of said défendant. And for a fourth breach of the said condi- 
tion, this plalntifC says that lieretofore, on, to wit, ttie Ist day of February, 
1902, there became due the plaintiff for interest and damages sufCered by the 
détention and deprivation of moneys of the plaintiff, to wit, ten thousand 
nine hundred and eleven dollars and fifty-one cents of said sum of forty-flve 
thousand dollars so as aforesaid deposlted in the National Bank of Jackson- 
ville, to whleh complainants were decreed not to be entitled, from, to wit, the 
ôth day of June, 1809, until, to wit, the Ist day of February, 1902, the sum 
of , to wit, three thousand dollars, and that the same remains unpald to this 
said défendant. And for a fifth hreach of said condition, this plaintlff says 
that heretofore, on, to wit, the Ist day of February, 1902, there became due 
the plaintiff for money expended by him in payment of the costs of the 
clerk of the said court, upon the receiving, keeping, and paying out of moneys 
of the plaintiff, to wit, ten thousand nine hundred and eleven dollars and 
fifty-one cents of said sum of forty-flve thousand dollars so as aforesaid de- 
poslted In the National Bank of Jacksonville, to which complainants were 
decreed not to be entitled. the sum of, to wit, twenty-seven and ^^/lao dollars, 
and the same remains unpaid to this plaintiff, although payment thereof has 
often been requested of said défendant. And for a sixth breach of said con- 
dition, this plaintiff says that heretofore, to wit, on the Ist day of February, 
1902, there became due the plaintiff the sum of, to wit, twenty-flve dollars, 
which sum this plaintiff became liable to pay for the services of hls soliciter 
in attending the exécution of the final decree of the court in said cause, dis- 
trlbuting the said forty-flve thousand dollars so as aforesaid deposited in the 
National Bank of Jacksonville. And the plaintiff demanda flve thousand 
dollars damages." 

A copy of the bond sued on Is as follows, to wit: 

"In the Circuit Court of the United States, Southern District of Florlda. 
"William R. Kerr et al. v. George J. Baer. 

"Know ail men by thèse présents, that we, the Fidelity & Deposlt Company 
of Maryland, are held and flrmly bound unto George J. Baer, défendant in the 
above entitled cause, in the sum of flve thousand dollars, for the payment 
whereof well and truly to be made, we hereby bind ourselves, our helrs, exec- 
utors, successors and assigns. 

"Witness our hands and seals this lOth day of March, A. D. 1902. 

"The condition of the above obligation is such, that If the above bounden, 
the Fidelity & Deposit Company of Maryland, shall well and truly pay to the 
défendant, George J. Baer, ail such damages as the Court may détermine he 
may hâve already or may hereafter sustain, by reason of bis depositing the 
sum of forty-flve thousand dollars (?45,000) in the National Bank of Jackson- 
ville, to abide the decree of the Court in the above entitled cause, and giving 
bond in the further sum of flfteen thousand ($15,000.00) dollars in accordance 
with the order of the Court in this cause, then this obligation to be null and 
void, otherwise to remain in full force and virtue. 

"[Signed] Fidelity & Deposit Company of Maryland, 

"By D. tr. Fletcher, 
"[Corporate seal of said company.] Its Attorney in Fact 

"Attest: R. Bowen Daniel, General Agent 

"Approved : James W. Locke, U. S. Judge." 

The défendant demurred as follows : 

"Now cornes the défendant herein, by Us attorney, and, demurrlng to the 
déclaration herein, says that the same is bad in substance, and, for grounds 
of demurrer, spécifies the foUowing : (1) The f acts alleged In the déclaration 
fail to show that a cause of action upon the bond has accrued to the plaintiff 
herein. (2) The déclaration fails to allège that the court has determined that 
the plaintiff has sustalned any damage by reason of his depositing the sum 
of forty-flve thousand dollars ($45,000) in the National Bank of Jacksonville 
to abide the decree of the United States Circuit Court for the Southern Dis- 
trict of Florida, and giving bond in the further sum of flfteen thousand dollars 
<$10,000)." 
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And the circuit judge ruled : 

"George J. Baer v. Fidelity & Deposlt Co. of Maryland. 

"The case of Hussell v. Farley, 105 U. S. 433, 26 L. Ed. 1060, Is consldered 
conclusive upon the point that a chancery court Is compétent to détermine 
damages upon a bond given In such court upon an injunction proceeding. 
That being so, It is consldered that the language o£ the bond. In using the 
words 'the court,' Is sufflcient to détermine the court in whicU damages 
should be determined before suit wlll lie agalnst the surety; and it Is there- 
fore ordered that the demurrer herein to the déclaration be, and the same is 
hereby, sustalned, and the plaIntIfC be permitted to plead anew by the rule 
day of January, 1903. 

"Jacksonville, Fia., December 17, 1902. 

"James W. Locke, Judge." 

PlaintlfC décUning to amend, final judgment was entered In accordance with 
the rullng on demurrer, and the plalntiff brought this case to this court for 
relief, assigning errors dlrected at the ruling on demurrer. 

H. Bisbee and George C. Bedell, for plaintiff in error. 
R. H. Liggett, for défendant in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. Nowhere in the déclaration or exhibit do we 
lind anything to show that the bond sued on was given under any 
law, order, or rule of court. So far as the transcript goes, it was a 
voluntary bond given in an equity suit, heretofore pending in the 
Circuit Court for the Southern District of Florida, wherein Kerr 
and others were plaintiffs, and Baer was défendant, to cover dam- 
ages arising eut of certain orders of court issued therein, which 
damages, if not saved to the parties by some protecting order spe- 
cially given by the court, were damnum absque injuria. On such a 
bond no recovery can be had, because no damages can be proved. 
Russell v. Farley, 105 U. S. 433, 439, 26 L. Ed. 1060. 

Both parties, in oral argument and briefs, ask us to look into the 
record in the said case of Kerr et al. v. Baer et al., 109 Fed. 1059, 
which, after final decree, was appealed to this court, and take judi- 
cial notice of, and treat as a part of this case, the order therein is- 
sued providing for the bond sued on. If we follow counsel in this 
request, and look into the said record, we find that the Circuit Court 
made an order providing for the deposit of $45,000 by George J. 
Baer, and the giving of a bond of $15,000, as conditions upon which 
an order appointing a receiver and granting an injunction in aid of 
such receivership would be set aside, and in the same order we find 
the following: 

"And it is further ordered, adjudged, and decreed that the complainants 
herein, wlthin three days from this date, do cause to be flled in this court a 
good and sufflcient bond, payable to the défendant George J. Baer, to be ap- 
proved by the court, in the sum of $5,000, conditioned to Indemnify the said 
défendant George J. Baer against any damages he may sustain by reason of 
depositing the aforesald sum of $45,000 in the National Bank of Jacksonville 
to abide the decree of the court in the cause, and giving bond in the further 
sum of $15,000, in the event this cause shall be flnally adjudicated in favor of 
the said défendant George J. Baer." 

This order providing for the giving of the bond herein sued on 
distinctly provides that it was to be conditioned to pay damages in 
130 P.— 7 
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the event that the cause should be finally adjudicated in favor of the 
défendant George J. Baer. The bond sued on is to be construed 
in the light of, and m connection with, the order of court requiring 
it, and therefore the condition to pay damages in the event the cause 
should be finally adjudicated in favor of the said défendant George 
J. Baer should be treated as written in the bond. 

A further inspection of the record of this court in the same case 
shows that there was no final adjudication, so to speak, in favor of 
the défendant Baer. Many of the issues put forward by him were 
decided in his favor, but the decree of the court was against him, 
and that decree was predicated upon the proposition that there was 
a partnership between the parties, in which prior to the suit the de- 
fendant Baer held ail the assets, and the decree finds that there was 
in the hands of George J. Baer a very large amount of partnership 
dssets, of which $34,088.44 were due the complainants, and $9,986.12 
were due to other parties, and the $45,000 paid into court was award- 
ed to pay the same ; so that Baer recovered little, if an)^hing, after 
paying costs adjudged against him, of the original $45,000 deposited 
by him. And we may remark that this shows a very good reason 
why this court, in its final decree, although our attention was called 
thereto, allowed no damages in favor of Baer for having paid the 
$45,000 into court, and for giving a bond of $15,000; and it shows 
affirmatively that by neither giving bond nor paying the money into 
court under the order of the court was Baer legally or otherwise 
damaged. 

And taking judicial notice, as requested, of the, record in the for- 
mer case, enables the better to follow the learned circuit judge in 
his construction of the bond in suit. With the former record before 
us, the words "as the court may détermine," inserted in the bond, 
may well be construed as referring to the court then having juris- 
diction of ail the issues. It is hardly to be supposed that the court 
was inviting other and outside litigation to follow final decree in the 
case. A construction leading to such resuit should be avoided as 
not in harmony with equity practice and principles. Equity does 
not favor a multiplicity of suits, and, when a court of equity has ju- 
risdiction for one purpose, it usually takes jurisdiction for ail. And 
see Oelrichs v. Spain, 15 Wall. 211, 228, 21 L. Ed. 43. 

In any proper view of the case before us, we are satisfied that the 
judgment dismissing the suit was correct, and it is afifirmed. 
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THE ELIZA STRONG. 

(Circuit Court of Appeals, Sixth Circuit April 2, 1904.) 

No. 1,264, 

1. Salvage— Amount of Awabd— Eeview on Appeai,. 

A salvage avvard vvill not be set aside on account of Its amount unless 
the appellate court is eonvinced tliat ttiere was a manifest abuse of hls 
discrétion by the trial judge. 

Appeai from the District Court of the United States for the 
Western District of Michigan. 

The following is the opinion of the court below (Wanty, District 
Judge) : 

ïhe steamer Eliza H. Strong, bound for BufCalo, left Duluth on tlie 27th 
of August, 1901, wlth a cargo of pine lumber, consisting of about 950,000 feet, 
375,000 to 400,000 feet of which was in the hull. It stopped at Washburn 
and picked up the schooner Commodore. At about 11 o'clock on the night of 
the 29th, the Strong sprang a leak, and, in spite of ail the efforts of the crew, 
the vvater gained on them so that tUe fires were put out, and the deek load 
aft began to niove, and the crew too'v to the small boats. Very shortly there- 
after part of the deck load aft weiiL overboard, carrying the cabin and smoke 
staek with it. The crew boarded the Commodore, which sailed into Munising, 
arriving at about 2 o'clock the next morning. There being no night telegraph 
service at that place, and no tug stationed there, nothing could be done toward 
returning to the vessel that night, although this was the intent and purpose 
of the captain. At about half-past 9 o'clock in the evening of August 30th, 
the steamer Mueller, laden with a cargo of lumber, bound from Ashland to 
Chicago, discovered the Strong in her damaged condition, with a part of her 
deck load gone, and submerged aft, but her bow still out of water. After 
ascertaining that there was no one on board, a boat from the Mueller, manned 
by the mate, Louis Larson, and Seamen Ralph Higgie and John W. Bonner, 
went to the wreck ; and Higgie got aboard the Strong on the weather side, 
and the mate and Bonner boarded her from the lee side. Thèse three men 
hauled a 9-inch 100-fathom line from the Mueller onto the Strong, and the 
two seamen held it while the mate chopped away the bulwarks, and they then 
fastened the Une around the stem and anchors of the Strong. The steering 
gear of the Strong was disabled, and, as the men could do no good aboard of 
her, after making the line fast, they returned to the Mueller, which towed 
the Strong at a rate of 2% miles an hour to Munising Bay, at the entrance 
of which, at about 9 o'clock in the morning, they met the tug Smith, having 
aboard the master of the Strong, and substantially ail the members of his 
crew. The Smith had been employed to go out and bring the Strong Into 
Munising. The Mueller declined to give up the Strong, but continued with 
her in tow, and put her on the beach, in soft mud, where she was protected 
from the sea, and lay in securlty in possession of the members of the crew 
of the Mueller untll the marshal took possession of her under process in this 
cause. The libel was filed, claiming salvage in the sum of $20,000 ; alleging 
the value of the Strong and her cargo to be $40,000. William H. Strong, as 
master and bailee of the ship and cargo, claimed them; and, under the order 
of the court, an appraisal was made, plaeing the value of the steamer at 
$4,500, and her cargo, consisting of 710,000 feet of pine lumber, at $5,977.20, 
making the total $10,477.20. 

The Strong was not derellet, although the master and crew had abandoned 
her for the time being in order to go to Munising for the purpose of getting 
assistance to save the vessel and cargo. The Island City, 1 Black, 128, 17 
L. Ed. 70 ; The Bark Cleone (D. C.) 6 Ped. 517, and cases cited on page 525. 

f 1. Salvage awards In fédéral courts, see note to The Lamington, 30 C. C. 

A. 280. 
See Salvage, vol. 43, Cent. Dig. § 133. 
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ITbe service, however, was a salvage service (Tlie Hyderabad [D. C] 11 Fed. 
749, and cases eited in that opinion and the note following it), although it 
is colored bj' the fact that the Strong would hâve been rescued by her own 
crew and the tug Smith vvithin a few hours of her rescue by the Mueller, 
when the service would bave been one of towage under contract, instead of 
one of salvage, under vehat the salvors thought was a case of derellct. ÏUe 
claimant objects to paying a large sum for a service which could hâve been 
contracted for at ordinary rates if the Mueller had not appeared on the scène, 
while the libelants object to having their work viewed in the light of ordinary 
service, and claim that it was an arduous and hazardous undertaking, re- 
quiring the exercise of great sbill and daring, and that the Strong and her 
cargo might hâve found the bottom of the lake or the beach, but for the time- 
ly assistance of the Mueller. But on a review of the numerous cases, which 
It is unnecessary to cite, it would seem that the award should not be ma- 
terlally différent on account of the ship being technically derelict or not. 
"Whether derelict or not, the salvage award will not dépend upon any flxed 
rule of proportion. It will be reached as in every other case of salvage — 
a generous récompense to the salvors, so as to encourage them, and also to 
stimulate others. The service is the relief of property from an impending 
péril of the sea." The Eleanor (D. 0.) 48 Fed. 842. It is easily couceivable 
that salvage might take place where the danger to property, the value of 
the property saved, the risk of life, skill, labor, and duration of service re- 
quired, would be greater where the vessel was not actually derelict than In 
another case where it was. In either case the award should be based on the 
value of the property saved, the danger in which it was found, the risk of life 
and property required in the rescue, the skill and labor required, and the time 
lost in the service, together with the value of the means employed and risked. 
In conslderlng the question of the value of the property saved, I hâve corne 
to the conclusion that the appralsal is about correct, although. In the light of 
a successful voyage afterwards to Buffalo, and the putting of the vessel in 
repair, the value of the vessel may now appear to be somewhat more ; but 
that appearanee cornes from the successful issue of the undertaking to tow 
the vessel to Bufifalo, and is based upon the cost of the repairs there. I flnd 
that the value of the Strong, In her damaged condition, and her cargo, at the 
time she was beached, was $10,477.20. Taking Info considération ail of the 
testimony in the case, it does not seem to me that there was anything border- 
ing on the herolc in rescuing this vessel. The fact that Higgie boarded the 
damaged ship on the weather side, Instead of approachîng her on the lee side, 
where the mate and Bonner boarded her, and the holding of the line by the 
two seamen while the mate chopped away the bulwarks, would signify that 
the work could not hâve been so perlions as the argument of counsel might 
indicate. There was, of course, danger in boarding the vessel, but not of that 
unusual character whieh would hâve deterred ordinary seamen from the un- 
dertaking. The Mueller was never in danger, as the only harm which could 
come to her would be the parting of the line, and thereby endangering her 
propeller, wheel, and steering gear, the danger of which wasi ohviated by the 
slow rate of speed at which she handled the tow. The Mueiler's expenses 
were $60 a day, and the service took 15% hours, besides 3 hours longer to 
reach the course on which her voyage lay. As I bave said above, the award 
in cases of this klnd should not be made on the basis of a percentage of the 
value of the property saved, but should be flxed, under ail of the testimony 
in the case, at an adéquate amount, covering the service rendered under the 
circumstances ; and I flx the salvage award In this case at the sum of $1,300. 
The mate and seamen bave Intervened, and their proctor claims that the 
award should be dlvlded by giving two-thirds to the crew and one-third to 
the ship, citing The Henry Ewbank, 1 Sumn. 400, Fed. Cas. No. 6,376; 21 
Am. & Eng. Enc. Law (Ist Ed.) 699-700. But on this branch of the case, as 
on the other, it seems to me that no hard and fast rule of proportion ought 
to prevail. It must occur to the least thoughtful mind that there are cases 
where the danger and work of the seamen might be trivial, and the expense 
to a great océan llner in deviatlng from her course, delaying her voyage many 
days at enormous expense, would make the rule contended for by the inter- 
veners unfair. This award should be paid Into the registry of the court, and 
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dlstrlbuted as follows : $500 to the owners of the Mueller ; $100 to the cap- 
tain ; $100 to Larson, the mate ; $100 each to Seamen Higgie and Bonner ; 
and the balance to the eaptain, mate, and each member of the crew in pro- 
portion to the wages respectively paid to them. Let a decree be entered ac- 
cordingly. 

C. E. Kremer, for appellant. 

Frank S. Masten (Harvey D. Goulder and S. H. Holding, of 
counsel), for daimant. 

R. G. MacDonald, for certain appellees. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

PER CURIAM. This is an appeal from a decree allowing $1,300 
salvage to the owner and crew of the steamer Mueller for services in 
saving the steamer Eliza Strong and cargo. The appellants are 
the owners of the Mueller, who complain at the amount of the gross 
salvage allowance, and at the manner of distributing same between 
the owner and the officers and the crew of the Mueller. 

If the matter of the amount of a salvage award, and its distribu- 
tion between owner and crew, were not one so largely dépendent 
upon the exercise of a sound judicial discrétion, we might be dis- 
posed to regard the reward as somewhat meager. But neither the 
amount of the award, nor the method of distribution, is so unsat- 
isfactory as to justify a disturbance of the decree, under the well- 
settled rule of this court not to set aside a salvage award on account 
of its amount unless we are plainly convinced that the discrétion of 
the trial judge has been manifestly abused. The R. R. Rhodes, 82 
Fed. 751, 27 C. C. A. 258; The H. E. Runnels, 82 Fed. 755, 27 C. C. 
A. 183. . 

Decree affirmed. 



SUPREME COUNCIL A. L. H. v. DAIX. 

(Circuit Court of Appeals, Thlrd Circuit May 10, 1904.) 

No. 27. 

1. Benefit Life Insurance— Rentjnciation of Contracts bt Association— 

RiGHT OF Member to Rbscind. 

Where an incorporated fraterual life Insurance association renounced 
its contracts wlth members by the adoption of an Invalid by-Iaw assum- 
Ing to arbitrarlly reduce the amount payable on their certificates, the 
right of a member to elect to treat the contract as rescinded, and recover 
the payments made by him, is not lest by delay, so long as he has not 
recognized the illégal action by the payment of further assessments, nor 
done anything to mislead the association to its préjudice. 

2. Same— Action to Enfobce Rescission— Limitation. 

A provision In the by-laws of a benefit life association limlting the time 
for bringing an action on any cause or claim arising out of any member- 
ship or benefit certiflcate to one year from the time the cause of action 
accrues, which from the context is shown to relate to actions after the 
death of a member to recover on bis certiflcate, cannot be invoked by the 
association, after It has repudiated its contracts wlth members, to defeat 
an action by a member to enforce a rescission and recover payments made 
by him. 
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In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 
For opinion below, see 127 Fed. 374. 

Frank P. Prichard, for plaintiff in error. 
John H. Sloan, for défendant in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

ACHESON, Circuit Judge. It is conceded, as it must be, that the 
décision of this court in the case of Suprême Council A. L. H. v. 
Black, 123 Fed. 650, 59 C. C. A. 414, is conclusive hère against the plain- 
tiff in error (the défendant below), unless the plaintiff in this action 
(Daix) had lost his right to treat the contract as rescinded by reason of 
his delay of two years and three months in giving notice of his élection 
to rescind, or the limitation of 'One year prescribed by the sixty-eighth 
gênerai by-law of the défendant corporation had barred his action. 
Thèse two grounds of défense are now to be considered. 

I. Aside from the mère delay in signifying his élection to rescind, 
nothing whatever is shown from which a waiver by Daix can be in- 
ferred. He received no benefits from the corporation. He did no act 
in récognition of the validity of the by-law passed in August, 1900, 
to take effect October i, 1900, whereby the corporation undertook to 
reduce the amount payable on the death of Daix from $5,000 to $2,000. 
If Daix, after the receipt of the notice of October i, 1900, had paid 
the assessment based on the attempted réduction, he would hâve signi- 
fied acquiescence in the by-law. He therefore refrained from paying 
that assessment. Then tlie corporation, at the expiration of 30 days 
after the date of the notice of October ist, expelled Daix from the or- 
der. This action of the corporation is thus recited in the affidavit 
of défense: 

"By reason of the nonpayment of assessment number 39, whieh was called 
on October 1, 1900, the said plaintiff was suspended from the défendant order, 
and subsequently expelled, and therefore his beneflt certiflcate became void, 
aocording to the laws of the said défendant." 

Thus the corporation undertook to extinguish the rights of Daix 
under his benefit certificate. Thereafter the corporation steadfastly 
maintained the position that Daix's certificate was avoided and his 
rights lost. In this posture of affairs, upon what principle was Daix 
bound to give earlier notice to the corporation than he did of his élec- 
tion of remédies ? We cannot see that he was under any obligation to 
move sooner in the assertion of his rights. He was not in the enjoy- 
ment of any of the fruits of the contract. Never having received any- 
thing of value from the corporation, he had no restitution to make. 
He did no act tending to mislead the corporation, nor any act indi- 
cating his intention to waive his right to treat the contract as rescinded. 
We do not perceive that the corporation suffered any légal or actual 
injury from the delay of the plaintiff in signifying his élection to rescind. 
No such injury is alleged with sufficient précision in the aiïïdavit of 
défense. The averments of the affidavit of défense in that particular 
were justly regarded by the court below as vague and insufficient. We 
cannot understand how the corporation could hâve been injured by the 
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delay of which it now seeks to avail itself. The position of the parties 
in point of fact had not changed. The corporation had repudiated its 
contract with Daix, and therein persisted. In conducting its business 
after the passage of the by-law of August, 1900, it pursued the poHcy 
deliberately determined on when that by-law was adopted. It is not 
suggested in the affidavit of défense, nor is it to be believed, that the 
corporation would hâve changed its course of action, had it received 
earlier notice from Daix of his intention to treat the contract with him 
as rescinded, and to sue to recover back the assessments he had paid. 

2. The gênerai by-law upon which the corporation relies to bar this 
action is as follows : 

"(68) No action at law or In equity, In any court shall be brought or main- 
tained, or any cause or claim arising out of any membership or beneflt cer- 
tlficate, unless such action Is brought within one yéar from the time when 
such action accrues. Such rlght of action shall accrue 90 days after ail proofs 
called for, in case of death of a member, shall hâve been furnished. In ail 
cases where no proof of death has been furnished by a beneflciary, as re- 
quired within 12 months after such death, ail claims that mlght hâve been 
made shall be regarded as abandoned, and no proof shall thereafter be re- 
ceived or any claim made thereon." 

It is as clear to us as it was to the court below that this by-law has no 
application to the présent cause of action. It is one of a group of by- 
laws under the gênerai head, "Death — Notice — Proofs, etc.," and re- 
lates evidently to the named subjects. The plaintiff in this action was 
not proceeding to enforce any cause or daim arising out of his member- 
ship or benefit certificate. His action was based upon a rescission of 
the contract, and was to recover back what he had paid thereon. 

We discover no error in this record, and accordingly the judgment is 
affirmed. 



DOWSE et al. v. HAMMOND. 

In re SWEETSER. Ex parte FLORENCE MACH. CO. 

(Circuit Court of Aoneals, First Circuit April 26, 1904.) 

No. 526. 

1. Bankkuptct— Peovable Debts— Taking New Peomise fbom Bankbupt— 

Effbct. 

Where, after a créditer had proved his debt in bankruptcy, evidenced 
by notes, he took from the bankrupt other notes for the same indebted- 
ness without surrendering the original notes, he is not ordinarily pre- 
sumed to bave discharged the debt proved, nor to be precluded from main- 
talning his proof, while at the same tlme proceeding against the bankrupt 
personally on the new notes, so long as he has not received full satisfac- 
tion of his debt. 

2. Same— OosTS. 

Where issues in the bankruptcy proceeding arising out of the mixed 
condition of the claims were caused entirely by the methods of a créd- 
iter, the trustées should not be charged with the costs of a proceeding to 
détermine such issues. 

Appeal from the District Court of the United States for the District 
of Massachusetts. 

For opinion below, see 128 Fed. 165. 
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Warren Ozro Kyle (Fred Joy, on brief), for appellants. 
Hollis R. Bailey, for appellee. 

Before COLT and PUTNAM, Circuit Judges, and BROWN, Dis- 
trict Judge. 

PER CURIAM. The essential facts in this case are clearly stated 
in the opinion of the learned judge of the District Court, and his con- 
clusions, as well as the method of reasoning by which he reached 
them, are entirely satisfactory to us. They need to be supplemented 
on only a single point, being that to which relates the first of the 
ruiings which, according to his opinion, he was requested to make. 
The record does not show that the notes made by the bankrupt and 
his wife, described in the ruling as given to the creditor in question 
before the proof referred to therein was made, were received in dis- 
charge of any existing notes. Inasmuch as the notes originally held 
by the creditor, in accordance with the practice under the then existing 
bankruptcy statutes, must hâve been produced when the proof was 
made, the presumption is that the creditor retained them undischarged, 
and received those signed by the bankrupt and his wife merely as col- 
latéral thereto. Under those ci rcum stances, it is so clear that the 
refusai of the district judge to give the ruling was correct that we 
need not elaborate in référence thereto. 

The mixed condition in regard to the daims which are now in issue, 
which condition is fully explained in the opinion of the learned judge 
of the District Court, arose entirely from the methods of the creditor. 
Under the circumstances it was reasonably incumbent on the assignées, 
who are now the appellants, to bring the facts to the attention of the 
court — both to the District Court and to the appellate tribunal. In 
this respect this proceeding is quite analogous to those by trustées un- 
der a will, or other persons occupying trust relations, to obtain the 
instructions of the court with référence to any doubtful subject-mat- 
ter coming within the scope of their duties ; and they ought not to 
be charged with costs in favor of the creditor whose method of pro- 
ceeding brought about the condition which requires investigation. 
Therefore we allow no costs on this appeal. 

The decree of the District Court is affirmed, and neither party will 
recover any costs on appeal. 



JAMES P. SMITH & CO. v. UNITED STATES, 

(Circuit Court of Appeals, Second Circuit Mardi 11, 1904.) 

No. 161, 

1. CusTOMS Duties— Classification— FiLLED Bottles. 

Paragraphi 258, TariflE Act July 24, 1897, c. 11, § 1, Schedule G, 30 Stat. 
171 [U. S. Comp. St. 1901, p. 1650], relating to "anctiovies * • • in 
bottles," and paragraph 276 of said act, HO Stat 172 [U. S. Comp. St. 1901, 
p. 1652], relating to extract of méat, and providing that "the dutiable 
weight of the fluid extract of méat shall not include the weight of the 
package in which the same is imported," are not to be construed as re- 
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moving bottles containing the merchandlse enumerated in said paragraphs 
from the provision in paragraph 99 of said act (Schedule B, 30 Stat. 
156 [U. S. Oomp. St 1901, p. 1632]), for "bottles * * • fllled or un- 
filled, not otherwise specially provided for, and whether their contents be 
dutiable or free." 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a décision of the Circuit 
Court, Southern District of New York (124 Fed. 291), which affirmed 
a décision of the Board of General Appraisers sustaining the collector 
of the port of New York in his assessment of certain articles for duty 
purposes. 

F. W. Brooks, for appellant. 

Chas. F. Baker, for the United States. 

Eefore WALDACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

PER CURIAM. The articles in question are anchovies in glass 
bottles, and fluid extract of méat in glass bottles. No question is made 
as to the duty imposed on the anchovies and the extract of méat, but 
the jmporters protested against exaction of duty on the bottles. The 
importations are under the tariflf act of 1897, and the relevant portions 
are: 

"99. Plain green or colored, molded or pressed, and flint, lime, or lead glass 
bottles, vials, jars, and covered or uncovered demijohns and carboys, any of 
the foregoing, iilled or unfilled, not otherwise specially provided for, and 
whether their contents be dutiable or free (except such as eontain marchan- 
dise subject to an ad valorem rate of duty, or to a rate of duty based in whole 
or in part upon the value thereof, which shall be dutiable at the rate applicable 
to their contents) shall pay duty as follows : If holding more than one pint," 
etc. : "provided, that none of the above articles shall pay a less rate of duty 
than forty per centum ad valorem." Act July 24, 1897, c. 11, § 1, Schedule B. 
30 Stat. 156 [U. S. Comp. St. 1901, p. 1633]. 

"258. Fish known or labeled as anchovies, sardines, sprats, brislings, sardels, 
or sardellen, packed in oil or otherwise, in bottles, jars, tin boxes or cans, shall 
be dutiable as follows : When in packages containing seven and one-half cubic 
inches or less, one and one-half cents per bottle, jar, box or can ; containing 
more than seven and one-half," etc., "* ♦ * if in other packages, forty per 
centum ad valorem. Ail other fish (except shell-flsh), in tin packages, thirty 
per centum ad valorem," etc. Act July 24, 1897, c. 11, § 1, Schedule G, 30 Stat. 
171 [U. S. Comp. St. 1901, p. 1050]. 

"276. * * » Fluid extract of méat, flfteen cents per pound, but the duti- 
able vveight of • * * the fluid extract of méat, shall not Include the weight 
of the package in which the same is imported." Act July 24, 1897, c. 11, § 1, 
Schedule G, 30 Stat. 172 [U. S. Comp. St. 1901, p. 1652]. 

We are clearly of the opinion that there is nothing in paragraphs 
258 and 276 to take the bottles containing the articles therein specified 
out of the opération of the comprehensive language of paragraph 99, 
which calls for duty on the bottles, whether they be empty, fiUed with 
free merchandise, or filled with merchandise which is dutiable other- 
wise than ad valorem. Paragraph 276 expressly provides that the 
dutiable weight of the fluid extract shall not include the weight of the 
package in which it is imported, thus leaving the bottles to be assessed 
elsewhere. This is the more significant since the act, in some other 
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portions (e. g., paragraph 241), provides that the dutiable weight of tlie 
contents shall include the weight of ail tins, jars, and other immédiate 
coverings." Paragraph 258 does not, lay an ad valorem duty on the 
contents of the bottles, and certainly does not include them with the 
dutiable measurement of contents, They must therefore find their 
place under paragraph 99. 
The décision is afSrmed. 



LEATCRAFT & CO. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. April 13, 1904.) 

No. 156. 

I. CrsTOMS DuTiEs— Classification— Aebowhoot Staech. 

Beld, that the provision in paragraph 478, TariflC Act July 24, 1897, c. 
11, § 2, Free List, 30 Stat. 195 [U. S. Comp. St. 1901, p. 1680], for "arrow- 
root in Its natural state and not manufactured," relates to the tubers 
or root of the arrowroot plant, though no importations are ever made in 
that form, and does not include the article çommercially known as arrow- 
root, consisting of starch made from arrowroot tubers, whlch is more 
properly classiflable as "starch," under paragraph 285 of said act (Act 
July 24, 1897, c. 11, § 1, Schedule G, 30 Stat. 173 [U. S. Comp. St 1901, 
p. 1653]). 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

For décisions below, see 134 Fed. 999, and G. A. 4,491, T. D. 21,- 

405. 

Stephen G. Clarke, for appellants. 
D. Frank Lloyd, for appellee. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

WALLACE, Circuit Judge. The importations in controversy 
were arrowroot in its starchy form, answering the dictionary défini- 
tions, which describe it as "a nutritive starch obtained from the root 
stalk" of several species of the maranta, "a plant which grows in the 
West Indies, and which was considered a spécifie for the wounds 
caused by poisoned arrows; hence its name." "In its préparation 
the tubers are mashed, and the pulp soaked in water. This dissolves 
eut the starch, which is separated from the fibers by settling, and the 
water is then drawn ofï, and the starch cleansed, and finally dried in 
the sun." 

The question is whether the importations fall within the enumera- 
tion of paragraph 478 of the tariff act of July 34, 1897, c. 11, § 3, 
Free List, 30 Stat. 195 [U. S. Comp. St. 1901, p. 1680], whereby 
"arrowroot, in its natural state, and not manufactured," finds a place 
upon the free list. They were subjected to duty under paragraph 385, 
of that act (section 1, Schedule G, 30 Stat. 173 [U. S. Comp. St. 1901, 
p. 1653]), as "starch, including ail préparations from whatever sub- 
stance produced, fit for use as starch." The two provisions, read 
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together, are to be construed as though they read, "starch * * * 
one and one-half cents per pound; but if arrowroot in its natural 
State and not manufactured, free." 

The Board of General Appraisers and the court below held that 
the importations were not arrowroot, within the meaning of para- 
graph 478. In view of the fact, which seems to be established by 
the évidence, that the tuber is never imported into this country, it is 
difficult to understand why Congress should hâve taken pains to put 
it upon the free Hst, because there was no necessity for exempting 
from duty an article which practically is never subjected to duty. In 
the absence of any light from the previous tarifï législation, there 
would be fair room for argument that Congress meant to exempt the 
article from duty in its starchy form or crude condition. On the 
other hànd, the term "arrowroot in its natural state" is the équivalent 
of the term "arrowroot in a state of nature," and that description 
would hardly fit an article which has been subjected to the varions 
processes which hâve been mentioned by which it is converted into 
the starch. The previous tarifï législation, however, indicates that 
Congress was not unmindful of the distinction between arrowroot in 
its starchy form and in its natural state, and that its later législation 
was intended to remove the former from the free list by exempting 
from duty only the root in its natural state, in case any might possibly 
be imported. The tarifï act of March 3, 1883, c. 121, 22 Stat. 488, 
placed the article upon the free list by enumerating it simply as 
"arrowroot." By that désignation, of course, the arrowroot of com- 
merce, which is the same thing as the arrowroot of the dictionary 
définitions, was exempt from duty. By the tarifï act of October 1, 
1890, the article was placed upon the free list by the description "ar- 
row root, raw or unmanufactured." This description narrows that 
of the former tarifï act, and suggests the intention of Congress to 
place the root only upon the free list. The next succeeding tarifï 
législation, which was the act of August 27, 1894, describes the article 
similarly as "arrow root, raw or unmanufactured." The next suc- 
ceeding tarifï législation is the act now in question, and the phrase- 
ology employed in paragraph 478 would seem intended to remove 
any doubt which might possibly arise from the provisions of the acts 
of 1890 and 1894, and to make more explicit the intention of Con- 
gress to withdraw arrowroot in its starchy or commercial form from 
the free list, and exempt from duty only the arrowroot in its natural 
state, as distinguished from any state to which it may be advanced by 
treatment. 

The décision of the Board of Appraisers and of the court below is 
afïirmed. 
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GOLDENBBRG BROS. & 00. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit April 13, 1904.) 

No. 159. 

L CusTOMS DuTiEs— Classification— JLiACB Neckweae— Weaeing Apparei,. 
Lace neckwear is more speciflcally provided for in paragrapli 339, Tariff 
Act July 24, 1897, c. 11, S 1, Schedule J, 30 Stat 181 [U. S. Comp. St. 1901, 
p. 1662], as "wearing apparel • ♦ • made wholly or In part of lace." 
than in paragrapli 314 of said act (Schedule I, 30 Stat 178 [U. S. Comp. 
St 1901, p. 1659]), as "articles of wearing apparel of every description, in- 
cluding neckties or neckwear." 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

For décisions below, see 124 Fed. 1003, and G. A. 4,879, T. D. 22,868. 

Tliis cause cornes liere upon appeal from a décision of the Circuit Court 
Soutliern District of New York, afBrming tlie Board of General Appralsers and 
the collecter of the port of New York as to the classification for duty of cer- 
tain lace articles of wearing apparel, commonly known as "neckwear." The 
goods were imported under Tarife Act July 24, 1897, e. 11, 30 Stat 151 [U. S. 
Comp. St. 1901, p. 1026]. The relevant paragraphs are as follows: 

In SchedUle I, "Cotton Manufactures" : 

"Par. 314. Clothing, ready-made, and articles of wearing apparel of every 
description, including neckties or neckwear, composed of cotton or other veg- 
etable fibre, or of which cotton or other vegetable fibre Is the component ma- 
terial of chief value, made up or manufaetured, wholly or in part by the 
tailor, seamstress, or manufacturer, and not otherwise provided for in this act, 
flfty per centum ad valorem." 
In Schedule J, "E'iax, Hemp, and Jute, and Manufactures of": 
"Par. 339. Laces, lace window curtains, • * * and other lace articles, 
• * * wearing apparel, and other articles made wholly or in chief part of 
lace, or in imitation of lace, * • * virearing apparel, handkerchiefs, and 
other articles or fabrics embroidered in any manner ♦ • * tamboured or 
appllquêed articles, fabrics, or wearing apparel ; * * * ail the foregoing 
composed wholly or in chief value of flax, cotton, or other vegetable flber, aud 
not elsewhere specially provided for in this act whether composed in part of 
indla rubber or otherwise, sixty per centum ad valorem: provided, that no 
wearing apparel or other article or textile fabrlç, when embroidered by hand 
or maehinery, shall pay duty at a less rate than that imposed in any schedule 
of this act upon any embroideries of the materials of which sucli embroidery 
is composed." 

Albert Comstoclc, for appellants. 

D. Frank Lloyd, for the United States. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts). The articles in 
question are certain cotton lace scarves, barbes, collars, fichus, ties, etc., 
and there is no dispute as to the facts, nor as to commercial désigna- 
tion. Concededly the articles are made wholly or in chief part of lace 
composed wholly or in chief value of cotton ; concededly they are wear- 
ing apparel ; concededly they are the particular variety of wearing ap- 
parel which is known as "neckwear" ; concededly they are covered by 
the language of both paragraphs. The sole question is the one so fre- 
quently presented — which of the two paragraphs more speciflcally pro- 
vides for them ? In ail such cases the thing to be sought for is the inten- 
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tion of Congress, and, if that is plainly expressed, it will prevail over 
technical rules of construction, and over décisions in other cases which 
are differentiated by some variation in the facts. The intent of Con- 
gress as to thèse articles seems reasonably clear. It fixed one rate of 
duty for ready-made clothing and articles of wearing apparel composed 
of cotton, and a higher rate for wearing apparel made of lace composed 
of cotton. Undoubtedly the phrase "wearing apparel made of lace 
composed of cotton" is more spécifie that the phrase "wearing ap- 
parel composed of cotton." The importers' sole reliance is on the 
two words "neckties" and "neckwear," which are found in para- 
graph 314 (Tarifï Act July 24, 1897, c. 11, § 1, Schedule I, 30 Stat. 
178 [U. S. Comp. St. 1901, p. 1659]), and which they claim constitute 
an eo nomine désignation, which, in accordance with familiar principles, 
is more spécifie than the descriptive phrase "wearing apparel made of 
lace composed of cotton." But we are clearly of the opinion that Con- 
gress did not insert thèse two words with any intent to provide some 
spécifie and independent duty on neckwear. It was concerned solely 
with laying a uniform duty, by paragraph 314, on every description of 
articles of wearing apparel composed of cotton or other vegetable fiber, 
and, fearing lest some one might seek to differentiate neckwear from 
the class of wearing apparel (possibly on some theory that it was for 
ornament not for ordinary wear), Congress provided against that by 
inserting after the words "wearing apparel of every description" the 
words "including neckties or neckwear." The words last quoted were 
intended as words of expansion rather than as words of restriction. 
The décision of the Circuit Court is aftirmed. 
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HEIIOLD, Collecter of Internai Revenue, v. JOHNSON et al. 

(Circuit Court of Appeals, Thlrd Circuit. March 7, 1904.) 

1. Circuit Court of Appeals — Jubisdiction— Time foe Suino out Weit of 
Erroe. 

Under section 11 of Act March 3, 1891, c. 517, 26 Stat. 829 [U. S. Comp. 
St. 1901, p. 552], creating the Circuit Courts of Appeals, such court is with- 
out jurisâiction to review a judgment on a writ of error not issued until 
more than six months after the entry of the judgment, notwlthstanding 
it may hâve been allowed within that time. 

On Motions to Dismiss for Want of Jurisdiction. 
For opinion below, see 122 Fed. 993. 



Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

PER CURIAM. In each of the two above-entitled cases the record 
discloses the same state of facts. Final judgment was entered on June 
12, 1903. A bill of exceptions was signed and filed on September 22, 

K 1. Jurisdiction of Circuit Court of Appeals, see notes to Lau Ow Bew v. 
United States, 1 C. C. A. 6 ; United States Freehold Land & Emigration Co. v. 
Gallegos, 32 C. C. A. 475. 
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1903, and. on the same day an assignment o£ errors was filed and a 
writ of error was allowed by the judge upon a pétition presented and 
filed. The writ of error, however, was not issued until December 28, 
1903, and on that day was filed in the court below. It follows, there- 
fore, that the writ of error was not sued out within the time limited by 
the act of March 3, 1891 (chapter 517, § ii, 26 Stat. 829 [U. S. Comp. 
St. 1901, p. 552], namely, within six months after the entry of the judg- 
ment sought to be reviewed, and hence we hâve no jurisdiction. This 
conclusion is abundantly sustaïned by décisions of United States Circuit 
Courts of Appeals and the Suprême Court. United States v. Baxter, 
51 Fed. 624, 2 C. C. A. 410; Stevens v. Clark, 62 Fed. 321, 10 C. C. 
A. 379 ; City of Waxahachie v. Coler, 92 Fed. 284, 34 C. C. A. 349 ; 
Brooks V. Norris, ir How. 204, 207, 13 L. Ed. 665; Scarborough v. 
Pargood, 108 U. S. 567, 2 Sup. Ct. 877, 27 L. Ed. 824. 

The writ of error in each of the above-entitled causes is dismissed 
for want of jurisdiction. 



RAILROAD COMMISSION OF TEXAS et al. v. J. ROSENBAUM GRAIN CO. 

(Circuit Court of Appeals, Fifth Circuit March 14, 1904.) 

No. 1,313. 

1, iNJUNCTioN— Power ov Fedekai, Cotjets— Restbaining Action bt State 

Railboad Commission. 

A fédéral court, where it bas jurisdiction by reason of the diverse citl- 
zenship of the parties and the fédéral questions Involved, has power to 
grant an injunetion to restraln a state railroad commission from putting 
in force an order the efCect of which would be to cause damages to com- 
plainant for which an action at law would furnish no adéquate remedy. 

2. Same— Peeliminakt Oedee— Review. 

On an appeal from an order granting an Injunetion pendente Ilte before 
Issue joined, where it appears that the cause is one Involving controverted 
questions of fact, the court will not enter upon the merits to détermine 
whether the injunetion was improvidently granted. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Texas. 
For opinion below, see 130 Fed. 46. 

C. K. Bell, for appellant. 

S. B. Cantey and Levy Mayer, for appellees. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

FER CURIAM. This is an appeal from an interlocutory order 
continuing an injunetion pendente lite. The Circuit Court has juris- 
diction of the controversy on account of the diverse citizenship of the 
parties and the fédéral questions involved, and we think it had power 
to issue the injunetion complained of. Reagan v. Farmers' Loan & 
Trust Co., 154 U. S. 363, 14 Sup. Ct. 1047, 38 L. Ed. 1014; Smyth 
V. Ames, 169 U. S. 466, 18 Sup. Ct. 418, 42 L. Ed. 819. The bill 
shows a case for équitable relief to prevent damages for which an 
action at law would furnish no complète and adéquate remedy. On 
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this appeal we do not feel called upon to go furtHer. Kerr v. City 
of New Orléans, 126 Fed. 920 ; Massie et al. v. C. C. Euck kdccided 
by this court Feb. 16, 1904) 128 Fed. 27. 
The order appealed from is affirmed. 



THE MINNEAPOLISj 

(Circuit Court of Appeals, Second Circuit March 4, 1904.) 

No. 108. 

1. Collision— Ship Masinq Bebth— Refusai, of Small Boat to Givb Wat. 
A barge lying at the end of a pier In New Tork, although rlghtfully 
there, whlch refused the offer of a steamshlp to remove her temporarlly 
while the ship was making her berth In an adjacent slip and to return 
her afterward, took the risk of injury from the docklng of the shlp if 
the latter was properly handled, and cannot recover therefor without prov- 
Ing fault 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

The following is the opinion of the court below (Holt, District 
Judge) : 

I think that this case cannot be dlstinguished from the case of The Etrurla 
(D. O.) 88 Fed. 555. 
The llbel should bé dismlssed, wlth costs. 

This cause cornes hère upon appeal from a decree of the District 
Court, Southern District of New York, dismissing a libel brought to 
recover damages sustained by the scow Austria, while lying at the 
end of Pier 37, North river, by reason of coming into contact with the 
steamship Minneapolis, which was docking at Pier 39. 

Louis B. Adams, for appellant. 

J. Parker Kirlin and John M. Woolsey, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. There has been a complète failure to establish any 
of the faults specifically averred in the libel, and we concur with the 
District Judge in the conclusion that the cause is within the rule laid 
down in The Etruria (D. C.) 88 Fed. 555. The Austria was not in 
fault for shifting from the side to the end of Pier 37 ; she was there 
for a legitimate purpose, viz., to discharge the stone needed for an ex- 
tension of that pier. But we are satisfied that the weight of évidence 
shows that, at a time early enough to avoid ail risk, those who had the 
berthing of the Minneapolis in charge urged the captain of the scow 
to shift her position, and proffered the use of one of their tugs to re- 
move her temporarily, with the promise to return her to her old posi- 
tion when the berthing might be completed. 

The decree of tlie District Court is affirmed, with costs. 



112 130 FKDilEAL BEPOETEB. 

KIEK V. UNITED STATES et al. 

(Circuit Court of Appeals, Second Circuit January 25, 1904,) 

No. 128. 

1. Pbeliminaey Injunction— Restbaining Collection op Execution. 

It is a proper exercise of discrétion for a court to enjoln, on bond flled, 
pendente lite, the collection of an ex,ecution against the surety on a erlm- 
inal recognizance, on a Mil alleging tacts whicli, if true, render the exécu- 
tion void. 

Appeal from the Circuit Court of the United States for the North- 
ern District of New York. 

This cause cornes hère upon appeal from an order granting injunc- 
tion against taking further proceedings to enforce or collect an exécu- 
tion until the trial and décision of the action on the merits, upon con- 
dition that complainant give a bond for the fuU amount of the daim 
against him, viz., $40,000. The bond has been given. 

For opinion below, see 124 Fed. 324. 

T. L. Arms, for appellants. 
A. J. Rose, for appellee. 

Before LACOMBE and TOWNSEND, Circuit Judges. 

PER CURIAM. We are of the opinion that it was a proper exer- 
cise of the court's discrétion to préserve the status quo until it shall 
be determined by proof on the trial whether or not the person named 
in the recognizance was taken into the custody of the court under 
such circumstances as' to relieve the surety, and whether the order 
forfeiting and estreating the recognizance was in fact made before the 
time when such person was ordered to appear. 

The order is affirmed. 



GOLDEN GATE MFG. CO. v. NEWARK FAUCET CO. 

(Circuit Court of Appeals, Thlrd Circuit May 13, 1904.) 

No. 44, 

1, Patents— Invention— Apparatus foe Backing Liquids, 

The Savage patent No. 537,939, for an apparatus for raeklng llqulds, is 
void for lack of patentable invention, the apparatus shown being merely 
an adaptation of the devlces of the prior Mussel patents, Nos. 331,251 and 
333,081, to use in fllUng barrels or packages already equlpped with perma- 
nent tap and vent valves, prevlously In use, wbich did not Involve inven- 
tion. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of New Jersey. 

For opinion below, see 124 Fed. 531. 

Wm. B. Greeley and Wm. A. Redding, for appellant. 
Edwin H. Brown, for appellee. 

Before ACHESON and GRAY, Circuit Judges. 
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GRAY, Circuit Judge. This is an appeal from the decree of the court 
below, in a suit brought by complainant, as the owner of four patents, 
against the défendant, for infringement of the same. Thèse patents 
are as follows : Patent No. 331,351, granted to C. Mussel, November 
24, 1885, entitled "Apparatus for Filling Kegs with Béer"; patent 
No. 331,252, granted to C. Mussel, November 24, 1885, entitled 
"Method of Filling Vessels with Fermented Liquors"; patéht No. 
333,081, granted to C. Mussel, December 22, 1885, entitled "Appa- 
ratus for Filling Vessels with Fermented Liquors" ; and patent No. 
537,939, granted to W. C. Savage, April 23, 1895, entitled "Apparat- 
us for Racking Liquids." The bill was dismissed in the court below, 
for want of infringement of the claims of the Savage patent and of 
the Mussel patents Nos. 331,251 and 333,081, when narrowly con- 
strued; the Mussel patent No. 331,252 being declared invalid, by rea- 
son of anticipation. 

During the period of time between the final hearing and the entry 
of said decree, to wit, between November 19, 1901, and July 20, 1903, 
three of the four patents in suit, to wit, the three Mussel patents 
above referred to, expired, and in conséquence thereof, the complain- 
ant limits this appeal to the remaining one of the four patents orig- 
inally sued on, viz. : patent No. 537,939, issued April 23, 1895, to 
W. C. Savage. 

The questions before this court, therefore, relate solely to the Sav- 
age patent No. 537,939, entitled "Apparatus for Racking Liquids." 
The défenses are, (1) that in view of the prior art, said letters patent 
are invalid for want of patentable novelty and invention; and (2) 
noninfringement by défendant. 

It is to be noted that, though the explanation of the détails of the 
patent, given in the spécifications, is applied to the racking of béer, 
the title of the patent is, as we hâve stated, "Apparatus for Racking 
Liquids," and the opening statement is that the patentée has invented 
"certain new and useful improvements in apparatus for racking liq- 
uids," and ail the claims refer to the racking of liquids generally, 
without specifying béer or other liquid. The conveyance of béer, or 
other liquids, from the large réceptacles or réservoirs containing 
them, into the smaller packages, such as barrels or kegs or bottles, 
for distribution and consumption, is called racking, and the art in 
some form is as old as the necessity for the same. In the case of 
racking aerated or fermented liquids, the conditions are somewhat 
peculiar, owing to the opportunity during the process for the escape 
of portions of the gas contained in the liquid, which it is désirable to 
retain. This diiïîculty especially attended the simple transference of 
béer by a flexible tube from the storage cask to the keg or barrel 
through its open bung. Varions devices existed prior to the "Sav- 
age" patent, for handling aerated waters and fermented liquids in 
this way. The account given by Savage in the spécifications of his 
patent, of the practice in racking béer, as it existed at the date of his 
patent, is as follows : 

"In the racking of béer as nsually practiced In breweries the béer is led 

from the chip-cask through a suitable condùcting pipe which terminâtes in 

a flexibJe hose which is inserted by the attendant into the barrel to be filled 

through the bunghole thereof. The hose is long enough to reach to the bottom 

130 F.— 8 
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of the barrel so that the béer shall not be caused to foam by falling In an 
unlnclosed stream. Ordinarily such gas as is set free Is allowed to escape 
through the bunghole around the hose, but It has been proposed also to return 
the gas to the chip cask through a return pipe which receives it from a device 
whlch flts snugly within the bunghole around the hose. It is Impossible to 
close the ordinary flUing pipe or hose at Its very end and the conséquence is 
that when the pipe Is withdrawn from the barrel and It is transferred to an- 
other barrel, there is a considérable waste of béer due to the escape of that 
in the filling pipe between the cut-ofC valve and the extremity. If care is 
taken to drain the pipe before its removal so much tlme is consumed In rack- 
ing as to offset the saving secured by the prévention of waste. Moreover, It 
is Impossible with this apparatus to fiU the barrel full without causing more 
or less waste from tlme to time by an overflow. I hâve sought to devise an 
apparatus whereby the racking shall be condueted rapidly and without waste 
whlle the barrels are fllled uniformly full, and it is in this apparatus as here- 
inafter fully set forth, that my Invention consists." 

This account of the existing practice, does not, as we shall see, cor- 
rectly set forth the state of the art into which the Savage patent made 
its entrance. The claims of the patent are as follows: 

"(1) The combinatlon with a supply vessel for llquid and a barrel or other 
package having a tap-valve and a vent-valve located at opposite points, and 
each being a feature of the barrel or package, and each having a gâte to be 
opened or closed by connection therewith of a coupling-piece or other key, 
of a delivery pipe from said supply vessel, a coupling pièce to connect said 
pipe to said tap-valve, a cut-ofC for said coupling-piece, a pipe to receive and 
conduct gas or air from the barrel, a coupling-piece to connect the gas pipe 
to said vent-valve and a cut-off valve for said last named coupling-piece, 
substantially as shown as described. 

"(2) The combinatlon with a supply vessel for llquid and a barrel or othei- 
package having a tap-valve and a vent-valve located at opposite points and 
each being a feature of the barrel or package, and each having a gâte to be 
opened or closed by connection therewith of a coupling-piece or other key, 
of a delivery pipe from said supply vessel, a coupling-piece to connect said 
pipe to said tap-valve, a cut-off for said coupling-piece, a pipe to return gas 
or air from the barrel to its source of supply, a coupling-piece to connect the 
return pipe to said vent-valve, and a cut-off valve for said last named coupling- 
piece, substantially as shown as described. 

"(3) The combinatlon with a supply vessel for liquid and a barrel or other 
package having a tap-valve and a vent-valve located at opposite points, and 
each being a feature of the barrel or package, and each having a gâte to be 
opened or closed by connection therewith of a coupling-piece or other key. 
of a delivery pipe from said supply vessel, a coupling-piece to connect said 
pipe to said tap-valve, a cut-off valve for said coupling-piece, a pipe to return 
gas or air from the barrel to its source of supply, a coupling-piece to connect 
the return pipe to the vent-valve, a cut-off valve for said coupling-piece, and 
a trap tank interposed in said return pipe, substantially as shown and de- 
scribed. 

"(4) The combinatlon with a supply vessel for llquid, and a barrel or other 
package having a tap-valve and a vent-valve located at opposite points and 
each being a feature of the barrel or package and each havîng a gâte to be 
opened or closed by connection therewith of a coupling-piece or other key. 
of a delivery pipe from said supply vessel, a coupling-piece to connect said 
pipe to said tap-valve, a cut-off valve for said coupling-piece, a pipe to return 
gas or air from the barrel to its source of supply, a coupling-piece to connect 
the return pipe, to the vent-valve, a cut-off valve for said coupling-piece, a 
trap tank interposed In said return pipe, a delivery pipe from said trap tanlc, 
a coupling-piece adapted for connection to the tap-valve of a barrel and a 
cut-off in said last named delivery pipe, substantially as shown and described." 

The essential features of the béer racking device of the Savage 
patent, may be seen by a glance at the copy of the dravv'ing accom- 
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panyîng the patent. D îs the chip-cask, or réceptacle from which the 
béer is supplied to the barrel represented at A. The béer is deliv- 
ered through a conducting pipe, E, which terminâtes in a section of 
flexible hose, F. The latter has, at its end, a racking faucet, G, with 
a cut-off, G', and H is the coupling pièce or key, adapted to make 
connection with, and to open and close, the tap-valve, B. The spéc- 
ifications explain: 

"At or near the top of the chip-cask, D, or, It mlght be, In the air or gas 
tank from which air or gas under pressure Is supplied, as herelnafter describ- 
ed, connection is made for a gas or air return pipe I, which returns to Its 
source of supply the gas or air which Is displaced through the vent-valve C 
of the barrel being fllled. Preferably the pipe I Is connected through a cut- 
off I' to the upper end of the trap-tank J which Is conveniently located near 
the point where the racklng Is carried on. A pipe K forms the connection 
between the vent-valve C and the trap-tank J and has near Its lower end an 
observation tube L. For convenlence In opération the pipe K terminâtes In 
a flexible section of hose M which has at Its extremlty a key or coupling-piece 
N which Is adapted to make connection with and to open and close the vent- 
valve C and Is also prqvided with a cut-off cock O. 

"For a purpose presently to be deseribed the trap-tank J Is provided at Its 
bottom with a coupling pièce P and a cut-off cock Q. 

"In the use of the apparatus deseribed above, connection Is made between 
the coupllng-plece N and the vent valve C, and gas or air under pressure Is 
allowed to fiow Into the barrel to be filled until there Is established thereln 
the pressure under which the béer should be racked. The source of supply of 
the compressed air or gas may be the chip-cask Itself, In case It Is suitably 
located and a sufflclent air or gas pressure Is maintalned thereln above the 
surface of the béer, or It may be an Independent vessel In which the air or 
gns is compressed, a pipe S provided with a cut-off S' being indicated as con- 



116 180 FEDERAL REPORTKB. 

neeted to the trap-tank J for this purpose. The required pressure having been 
establlshed in the barrel, connection is also made between the coupling pièce 
H and the tap valve B, the barrel A belng supported in sueh position that the 
vent-valve C shall be at the highest point and the tap-valve B at substantially 
the lowest point The valves B and C are opened when connection is made" 
with the coupling places and the cocks G and O are then opened to permit the 
flow of béer from the chip-eask into the barrel and the return of the gas or 
air from the barrel to its source of supply. The opération of fiUing the barrel 
is thus conducted under whatever pressure there may be in the chip-cask or 
in the vessel from which the air or gas is supplied, and no disengagement or 
loss of gas is sufïered. As soon as the béer shows itself in the observation 
glass L the cocks G and O are closed and the coupling pièces H and N dis- 
connected from the valves B and C, the latter being closed In the act of dls- 
cornection." 

Tlie learned judge of the court below, in considering the four pat- 
ents in suit, to wit, the three Mussel patents and the Savage patent, 
determined that the method patent of Mussel was void, by reason of 
anticipation, and that the apparatus patents of Mussel, Nos. 331,251 
and 333,081, and the patent in suit of Savage, No. 537,939, with which 
we are hère concerned, must be subjected to a narrow construction, 
by reason of which "it is not shown that the éléments set forth in 
the complainant's patents are embodied in the defendant's device ; 
nor is it shown that the process set forth in complainant's patents is 
that under which the defendant's device opérâtes." The patents to 
which the court below refer, as anticipating and rendering invalid the 
method patent of Mussel, No. 331,352, and in view of which the 
claims of ail the other patents, including the Savage patent, should 
be so narrowed and limited in their scope, were the English patent, 
granted to William Russell, bearing date November 19, 1816, and 
the Matthews patents, one of them a method patent. No. 360,766, of 
July, 1882, and the other a device patent, No. 260,037, of the same 
year, We agrée with the conclusions of the learned judge, as to the 
efïect of thèse prior patents upon both the Mussel and the Savage 
patents. As the Mussel patents, however, hâve expired, and are no 
longer in suit, it will not be necessary to more than briefly refer to 
the discussion of the relation to them of thèse anticipating patents; 
especially, as we shall consider the important bearing that the Mus- 
sel patents themselves hâve upon the validity of the Savage patent, 
to which alone this appeal relates. The learned judge of the court 
below, in speaking of the Russell patent, says the English patent, 
granted to William Russell, in 1816, "is in the same art and class 
and for the same purposes and uses as the Mussel and Savage pat- 
ents. It covers and contemplâtes substantially everything involved 
in the complainant's device patents in suit. * * * But in view 
of the fact that the same éléments are for the same uses in each pat- 
ent, it foUows that whatever invention or novelty may be claimed for 
the Mussel patent, it must be limited strictly and narrowly to the de- 
vice that may be found in the detailed construction of the various 
parts that go to make up the Mussel and Savage devices. * * * 
Further, we find set out in the Russell patent a conception oî what 
seems to be an alleged novelty idea set out in the Musse! patents, for 
Russell has provided for opposite openings in the réceptacle to be 
filled, suitable connections therefor that may admit to or lead from 
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said réceptacle both béer and air. He has provided for, and gives 
évidence in the patent of having conceived, the uses which may be 
made of back pressure in the réceptacle to be filled. He has further 
provided for a separate pipe leading to or from the similarly located 
openings in the réceptacle." 

In regard to the Matthews patent, No. 260,766, the court says an 
inspection of this patent shows that it describes "a method of bottling 
liquid or the like under pressure, by which constant and uniform 
pressure is maintained upon the liquid, as well when passing into the 
vessel to be filled, as when in the réservoir from which it is taken." 
He then quotes the one claim of the patent, as follows : 

"The method herein described of charging the fountain with aerated bev- 
€rages by Connecting it first with the réservoir that contains only gas under 
pressure, aud then with another réservoir containing water and gas under 
greater pressure, meanwhile leaving the connection with the flrst réservoir 
uninterrupted, so that the fountain wlll first be charged with gas and then 
with water under greater pressure than the gas, the water expelling sur- 
plus gas into the flrst réservoir whereupon communication with both réser- 
voirs is closed, substantially as specified." 

The contention of complainant is, that this process relates primar- 
ily, and was used chiefly, in charging soda-water fountains, and there- 
fore could not be considered as an anticipation of the Mussel method 
patent, because of the alleged différence between the art of fiUing 
casks with béer and charging fountains with soda water. To this the 
answer of the court is, that "the différence between béer and soda 
water does not relate to and is not found in the différent efïects which 
back pressure will hâve upon them, in the filling of casks with béer 
or fountains with soda water; and further, that the United States 
Patent Office considers them not only as analogous, but classifies 
them practically as the same art." We agrée with this conclusion of 
the court below. It will thus be seen that, prior to ail the patents 
originally in suit, liquids containing gas or air had been conveyed 
under pressure from the réceptacle thereof into smaller packages, 
through openings at the lowest point thereof, against a pressure of 
air or gas introduced by an opening at the highest point thereof, sup- 
plied by a pipe or conduit from a pressure réservoir, with the object 
of filling the cask without the loss in process of the gas or air con- 
tained in the liquid. 

Let us now look at the devices of the Mussel patents themselves, 
in their relation to the Savage patent, with which we are dealing. 
The claims and spécifications of the first of thèse patents. No. 331,251, 
are taken up largely with the description of the somewhat compli- 
cated device of framework, ropes and puUeys, for bringing the open- 
ings of the conduits in close contact and connection with the open- 
ings for the inflow of the liquid and the inflow and outflow of the gas 
or air. The fifth claim, however, describes the essential features of 
the device, as follows: 

"A filling and supply head for béer, and a fllUng and supply head for air, 
both located to communlcate at différent points with the vessel to be filled. 
and both acting simultaneously to supply béer and air to a keg or other ré- 
ceptacle, substantially as and for the purpose specified." 
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This purpose is thus described in the spécifications: 

"The object of thls Invention ia to supply béer to kegs, barrels, etc., for flll- 
Ing the same without the formation of foam in the keg or other réceptacle 
as is now the case." 

The method patent, No. 331,252, need not now be referred to, as 
it seeks a monopoly for the method incidentally described in the de- 
vice patents, and was clearly anticipated, in the opinion of the court 
below, by the patents referred to. In this opinion, we hâve already 
expressed our concurrence. 

The other device patent of Mussel, No. 333,081, is for an improved 
apparatus, for bringing the béer conduits and the air conduits into 
close connection with the openings in the bottom and top of the keg 
or barrel to be fiUed, and providing a relief réservoir, and for an au- 
tomatic corking of the aperture in the barrel, when the same is filled 
and the connections are withdrawn. Claim 5, however, of the said 
patent, No. 331,251, already quoted, discloses the essential features 
of the devices common to both of thèse Mussel patents and the Sav- 
age patent. 

It is not necessary now to further consider the place in the art of 
the Mussel patents, with référence to former devices, or the discus- 
sion of the same by the court below, to which we hâve already refer- 
red. It is sufficient to inquire to what extent the essential features in 
the claims of the Savage patent are covered by the prior Mussel pat- 
ents. The essential features of the Mussel patents are well described 
by complainant's expert, when testifying in support of thèse patents 
(which were at that time in suit). In the course of his testimony, he 
said: 

"For the foregoing reasons I do not find In the prier art the inventions of 
either of the Mussel patents In suit, but, on the contrary, after eareful con- 
sidération of the déposition of Mr. Pell and the defendant's wltnesses, I am 
confirmed in my opinion that thèse patents disclose for the flrst time the es- 
sential features of a successful back pressure béer racking System and the 
features which are fundamental to such a System at the présent time, — name- 
ly, the employment of separate filling heads ad.1ustable with respect to the 
package, and their location to communlcate at différent points, whereby it 
is made possible for the béer to enter the package at the bottom without 
foaming, and the pressure to enter at the top. With thèse features are com- 
bined in the Mussel patents Nos. 331,252 and 333,081 the use of a relief vessel, 
whereby the stoppage of the opération of racking by incidental foaming, such 
as mlght arise from abnormal conditions, is prevented, and the System ren- 
dered perfect in Its entire opération. Thèse features are nowhere found com- 
bined in the prior art, and they were, in my opinion, flrst given to the world 
in the three Mussel patents In suit." 

This testimony, having for its purpose the support of the claim of 
priority of the Mussel patents, which at that time was a serions mat- 
ter in dispute, from necessity admits, what we think due considéra- 
tion will make apparent, namely, the identity of the essential features 
of the Mussel patents with those of the Savage patent. So also, com- 
plainant's counsel, in their brief, refer to the Mussel patents, "be- 
cause they were necessarily involved more or less with the Savage 
patent in the dépositions of the experts for the complainant and the 
défendant in the court below." They thus speak of them: 
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"In the flrst place, the Mussel patent, No. 331,251, Is the flrst to disclose 
the idea of racking • • * through the tap valve while the displaced air 
or gas is permitted to escape through the vent-valve against a counter-pres- 
sure." 

Thèse statements of the expert witness and counsel for complain- 
ant, were not, it is true, intended to strengthen the argument in fa- 
vor of the novelty and vahdity of the Savage patent. The contention 
was necessary in défense and support of the Mussel patents, which 
were involved in the Htigation in the court below. Counsel, however, 
conclude their statement at this point, as follows : 

"The Savage patent, No. 537,939, upon which this appeal Is taken, discloses 
and covers, in a perfected form, that apparatus which, operating upon the 
gênerai prlnciple disclosed in the flrst Mussel patent, namely, that of rack- 
ing through the tap-valve against a counter-pressure, supplies in combination 
those features which were necessary to overcome the difficulties incident to 
the use of the crude apparatus of Mussel, and ia capable of meeting with the 
severe requirements of the art" 

In another place, counsel sa?, 

"In common with the apparatus of the Mussel patents, the Savage patent has 
flexible hose connections adjustable to the package, and, therefore, has the 
filling and supply heads of the Mussel patents. It has also in common with the 
apparatus of the Mussel patents, a source of supply for béer and a source of 
supply for air or gas, to which the air or gas is returned from the package, 
and a trap to prevent the clogging of the air pipe with foam. Having much in 
common, the apparatus of the Savage patent may be said to be bullt upon that 
of the Mussel patents, but it makes a vast step forward in simplicity, con- 
venience and quickness of opération." 

What this step forward was, is indicated by counsel a few Hnes fur- 
ther on in their brief: 

"Savage did away with Mussel's System of weights and pulleys, and with the 
peculiar fllling heads that required to be fitted by gaskets to the openings of 
the packages, and substltuted a simple system of key valves [which require the 
packages to be fltted with spécial tap and vent-valves as a feature of the 
same]. • * * No clalm of novelty was made by Savage for any partieular 
construction of the valves or gâtes, or of their operating keys, and indeed such 
construction is expressly admitted in his spécifications to be old." 

That is, he "did away with Mussel's system of weights and pulleys, 
and with the peculiar filHng heads that required to be fitted with gas- 
kets to the openings of the packages," by simply confining his rack- 
ing opération to barrels and kegs furnished with tap and vent valves 
as a feature thereof, which barrels and kegs were already in use. 
Packages so furnished had, as a necessary complément, the "gâte" 
to be opened or closed by connection therewith of a "coupling pièce 
or other key," and were old at the date of the Savage patent. 

Now let us see what is claimed in the patent that Savage contrib- 
uted to the art, as illustrated in the Mussel patents. For this pur- 
pose, we again quote claim 1 of his patent: 

"(1) The combination with a supply vessel for llquid and a barrel or other 
package having a tap-valve and a vent-valve located at opposite points, and 
each being a feature of the barrel or package and each having a gâte to be 
opened or closed by connection therewith of a coupling-plece or other key, of 
a delivery pipe from said supply vessel, a coupling-piece to copnect sald pipe 
to said tap-valve, a cut-off for said coupling-piece, a pipe to receive and con- 
duct gas or air from the barrel, a coupling-piece to connect the gas pipe to 



120 130 FEDERAL KEPOETBB. 

sald vent-valve and a eut-off valve for said last named coupling-piece, sub- 
stantlally as shown and described." 

After what has been said in regard to the Mussel patents, we think 
it must be évident that there is nothing covered by this claim, that 
was not found in the devices of those patents, as heretofore described, 
except that the package to be filled is required to be fitted with a tap- 
valve and vent-valve, which will open or close by the Connecting or 
disconnecting of the delivery tubes or hose Connecting with the béer 
réceptacle or air réservoir respectively. Thèse tap-valves and vent- 
valves, as a feature of the package to be filled, were admitted to be 
old, the patentée saying in his spécifications, "the valves B and C may 
be of any ordinary construction which will permit them to be closed 
or opened when connected with a faucet or fîlling tap or its équiva- 
lent, a valve of this character being described in détail in letters pat- 
ent No. 449,513, granted to Mark Antony, March 31, 1891." It is 
in évidence that this particular tap-valve had been in gênerai use as 
a fixture in, and feature of, béer barrels, the purpose being to furnish 
a convenient and easily adjusted means by which a barrel of béer 
could be tapped by the mère act of attaching the faucet through the 
aperture to the valve seat. It is not necessary to concern ourselves 
with the minute description of this mechanism, as set forth in the 
spécifications of the patent in suit. It sufifices to say, that its princi- 
pal and useful feature is, that by merely enterlng the faucet into the 
aperture of the tap, a quarter turn of it, at the same time makes a 
tight connection with, and opens, the valve. The béer is then ready 
to be drawn, by merely opening the cock of the faucet. What Sav- 
age did, then, was to rack his béer into packages that were fitted into 
this admittedly old device of a tap-valve, instead of into packages 
with an open tap, to which the racking hose and tubes were adjusted 
by the somewhat cumbersome methods of the Mussel patents. A 
vent-valve constructed on the same principle as the tap-valve, was of 
course used for supplying the gas or air pressure, or for relieving the 
same. The only change that Savage was obliged to make, was the 
obvious one of so constructing both valves as to allow for an infîow 
as well as an outflow. A coupling-piece to connect the delivery pipe 
or hose with a tap-valve, with a cut-ofï therein, was of course the ob- 
vious and necessary complément to this use of kegs with tap and 
vent valves, to prevent the waste of liquid when uncoupling from the 
tap-valves. We do not suppose that any ingenuity of argument could 
ascribe invention to such a device. Any one who had used a garden 
hose with a stop cock situated in the nozzle, to shut ofif water with- 
out going to the source of supply, would hâve anticipated such an 
alleged invention. The essential features of the opération are those 
for which Mussel's apparatus was adapted, namely, the fîowing of 
liquid into barrels at their lowest point, while gas or air was permit- 
ted to flow, first, into the barrels from their highest point, so that a 
back pressure should be established, and afterwards slowly let out of 
the barrels, in order that the liquids might enter. 

The advantage claimed by Savage over Mussel, is only that in 
racking, he uses barrels that are furnished with permanent tap and 
vent valves, as described, instead of barrels with valveless openings. 
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Barrels with thèse tap-valves were already in use, and we think that 
Mussel is as free to use barrels so equipped now, as he was before 
the Savage patent. Thèse tap-valves described in Savage's spécifica- 
tions, as already in use, involve the keys or couplings and faucets 
which were necessary to their opération. It did not involve inven- 
tion to rack béer into a barrel furnished with a tap-valve. AU that 
was required, was the complementary parts, such as the faucet to fit 
the valve, with its stop-cock and coupling-piece necessary, and, long 
before the Savage patent, in use, wherever barrels were furnished 
with such tap-valves. 

That we hâve not mistaken the scope of the Savage patent, is, we 
think, made clear by the following statement of the complainant's 
expert witness. In the course of his testimony, he says : 

"The fundamental principle upon which the invention is based, is that of 

racking the liquld under such continuously existing pressures, as shall be be- 

tween the upper limit, at which no liquid or too little llquid would flow, and 

the lower limit below which, under the circumstances of température employ- 

€d, foaming would occur. To this extent, I understand that it utilizes prin- 

ciples and apparatus disclosed by the Mussel patents, to which I hâve already 

referred, but it alms at the combinatlon therewith of means whereby the 

connection and disconnection of the paclîages may be incidentally made with 

greater certainty, and without the use of auxiliary apparatus." 

* 

But this single aim of the Savage patent, to wit, the instantaneous 

connection and disconnection of the béer supply conduits, character- 

ized the use of ail barrels furnished with tap-valves of the gênerai 

type described in Antony's patent, and referred to as already in use 

by Savage in his spécifications. Given a barrel, with such a tap-valve 

as a feature thereof, and it was impossible to introduce a liquid into 

it or draw one from it, except by a connection thus incidentally made. 

At page 453 of the record, Savage practically admits this when he 

says : 

"We were at that time selling valves to the brewers which they used for 
the purpose of tapping their begs, that is to say, that witB thèse valves, which 
they inserted in the barrels or kegs they were enabled to insert the faucet 
in the valve and by turning the faucet one-quarter to the right it opened the 
valve making a tight joint around the coUar or key of the faucet and per- 
mitted the béer to flow through the valve and faucet. When the keg was 
empty by turning the faucet back one-quarter It closed the valve and the fau- 
cet was liberated." 

That is, barrels, before the date of the Savage patent, had been 
equipped with tap-valves and vent-valves, combined with complemen- 
tary parts, consisting of faucets and couplings, making it possible to 
open or close the valves by turning the faucets one quarter of a rota- 
tion. We cannot see that any invention was involved in adapting the 
gênerai features of the Mussel racking device to barrels of this de- 
scription. That such barrels were more easily and conveniently filled 
than those that were filled through an open tap, is due to the tap- 
valve with which they were furnished, and not to any invention dis- 
closed in the Savage patent. 

•In so concluding, we do not lose sight of the well-estabhshed doc- 
trine, that a combination in which ail the éléments are old, may yet 
produce a new and useful resuit and involve patentable invention. 
Hère, however, no new resuit was achieved, ofher than what was 
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achievèd by Mussel. Whatever advantage in the way of facility and 
expédition the Savage device had over that of the Mussel patent, was 
due, as we hâve said, to the fact that, while Mussel's device was 
adapted to the older kind of barrels, having taps and vents closed by 
bungs, the Savage device operated upon barrels whose taps were fur- 
nished with valves as a permanent feature, the necessary complemen- 
tary parts of which produced the instantaneous coupling, which is 
the sole advantage claimed by Savage ; barrels so furnished being in 
no wise the invention of Savage, but were already in existence at the 
date of his patent. In the language of the counsel of appellee : 

"Savage had no problem to solve; no modiflcation of any o£ the parts to 
make; no skill to provide, but merely had to modify the Mussel apparatus 
to suit the valved barrels which had come Into use, and with only one possible 
way of doing It. In other words, the valved barrels could only be used with 
certain parts, and such parts had been already provided and had been used 
by brewers and by retailers of béer." 

For thèse reasons, we think the decree of the court below, dismiss- 
ing the bill, should be affirmed. 



LOURIE IMPLEMBNT CO. v. LENHART et al. 

(Circuit Court of Appeals, Bighth Circuit Aprll 14, 1904.) 

No. 1,885. 

1. Patents roB Invention— What Additions, Omissions, and Changes ov 

FoRM do not Avoid Infeingement. 

One may not escape infringement by adding to or subtraeting froin a 
patented device, by changing Its form, or by maklng it more or less 
efficient, while he retalns its princlple and its mode of opération, and 
attains Its resuit by the use of the same or of équivalent mechanical 
means. 

2. Same. 

Letters patent No. 415,542, to John Lenhart, secure an adjustable slid- 
ing plate, attached by means of a boit and a slot in the plate to the inner 
side of the moldboard or share of a plow, to regulate its tilting. The 
plate described in the spécification has a thin lovi'er edge turned toward 
the share, so that as it Is depressed it wlll pass under the edge of the 
share, and eut the roots of grass under the turf. 

Eelil, an adjustable slidlng plate attached by means of a boit and a 
slot in the plate to the inner slde of the clip on the inner side of the 
moldboard of a plow, to regulate its tilting, is the mechanical équivalent 
of the patented device, although Its lower edge is flattened in the form 
of a triangular shoe, so that it will not eut roots, and although it dé- 
pends by the side of, and not vertically under the edge of, the plowshare. 
(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the East- 
ern Division of the Southern District of lowa. 

The following is the opinion of the court below (McPherson, Dis- 
trict Judge) : 

This is a bill In equity for infringement of Lenhart's patent. No. 415,542. 
coverlng an attachment or appliance to breaking plows. The eomplainaut 

1 1. See Patents, vol. i58, Cent. Big. §§ 372, 376, 377. 
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Lenhart is the patentée, and Is a citizen of Hamilton county, lowa. The 
Morrison Manufacturing Company is a licensee, and Is an lowa corpora- 
tion, and manufactures plows and other farm Implements at Ft. Madison, 
lowa. The respondent Lourie Implement Company is a citizen of lowa. 
and is engaged in selling plows and other machinery at Keokuk, lowa. 
Deere & Co. Is an Illinois corporation, and manufactures plows and machin- 
ery, at Moline, 111. The Lourie Implement Company has sold many plows 
made by Deere & Co., with an attachment or appliance thereto, which attach- 
ment or appliance, it is claimed, is an infringement of the Lenhart patent 
above referred to, by reason of which this action has been brought. The 
respondents Lourie Implement Company and H. M. Lourie only bave been 
served, and they only hâve appeared. The Lenhart patent. No. 415,542, was 
issued November 19, 1889. The answer dénies that the invention of Lenhart 
is of utility. They deny infringement, and they allège that the Lenhart 
patent was anticipated by many prior patents issued to others. 

The Lenhart patent eonsists of three claims. The flrst recites : "The com- 
bination, with a plow, of an adjustable plate working under the edge of the 
share to raise or iower the share to keep the plow level and from tilting 
over, and the share from wear, as and for the purpose set forth." The sec- 
ond claim is : "The combination, with a plow, of an adjustable side plate 
secured to the inrier side of the share by a boit, said plate conforming to 
the contour of the share, and adapted for adjustment under its edge to raise 
or Iower the share, to keep the plow level and from tiltlng over, and the 
share from wear, as and for the purpose set forth." The third claim sets 
forth that the plate in question has a slot, so that it can be raised or low- 
ered, bolted to the share, and that this plate is beveled to an edge. 

Lenhart is a blacksmith, and as such for many years had sharpened plow- 
shares, and fashioned the same, for farmers. The plow, down to the date 
of this patent, for a long period of time— perhaps from the tinie of its iîrst 
use — had undergone no material change. It consisted of a share and mold- 
board, sometimes in one, and generally in two pièces. One great diiHculty 
had never been overcome. If the share aud point of the plow were so sharp- 
ened and fashioned as to run level, after being in use for a short or longer 
time the under part of the share would become dull or rounded, thereby 
tending to throw the edge of the share up and out of the ground, and turn- 
ing the plow over towards the landslde, or it would, if not properly fash- 
ioned, wing or turn over towards the plowed soil. Every one who has ever 
used a plow can appreciate this more easily than It can be described. This 
could only be overcome by repeated sliarpening of the share, and by pound- 
hig the point of the share down to give it what is called a "suck." Len- 
hart's expérience as a practlcal blacksmith led him to believe that this 
could be overcome by an appliance attached to the plow. And If it could 
be overcome, it would make the plow much more easily dragged by the team, 
and much more easily managed by the man, because, If the plow runs level, 
the only power required from the team Is to pull the plow through the ground 
that is to be turned over. But if the share has a tendency upward or down- 
ward ail the time, then the man must practically ride the handles, and by 
rlgidity of his arms hold the plow level, thereby ail the time using much 
physical povrer himself, and require the team to carry or drag the man. 
The heel plate, the subject of Lenhart's patent, obviâtes ail the above. And 
espeeially is this so from the time the share of the plow commences to bevel 
or dull. The above statement of itselC shows that, the heel plate adjusted 
as it is by the slot, so that it can be raised or lowered, It is of utility. For 
a time after the patent was issued, it was not generally used. But after 
a short time the complainants learned of it, and from that time on hâve 
put on very large numbers on the plows manufactured by them, until now 
they are in quite gênerai use, and often demanded by the farmer. So that, 
both by reason, and the large number In use, the showlng Is complète that 
the appliance is of great utility. And if the showing was not as satisfac- 
tory as it Is, I could give this défense no great considération, from the 
fact that défendants themselves are urging the right to manufacture and 
sell an appliance or heel plate or bar to effect the very same purpose, and 
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obvlate the very same dlfflculty experienced by every farmer. In other 
words, the défendants furnish ail the requlslte proof of utility. 

Prlor to the Lenhart patent, other patents had been Issued. Many of 
them are in évidence, but most of them were lutrodnced to illustrate the 
State of the art, and only a few are relied on to defeat the Lenhart patent. 
More than 50 of the patents are in évidence. Some of them are 50 years 
old. But it Is not serlously eontended that more than 3 of them suggest 
the improvement covered by the Lenhart patent, and thèse I will notice. 
One of them Is the Welboru patent, No. 203,637. That was with référence 
to a device for a cultivator whlch drags through the earth, with no tendency 
to heave or wing over to the one side or to the other. A cultivator bas no 
tendency to run out of the ground, but must be lifted ont, while a breaking 
plow will turn to the one side or to the other, accordingly as the share is 
fashioned by the blacksmith, or by use and wear. Another patent relied 
on is the Reyner patent. No. 336,946. In that case it consisted of certain 
attachments to the plow ; the clalm belng that the soil could be reached to 
a greater depth, and the weeds plowed under. The moldboard and share 
were not separate, but were combined, and were réversible, so that either 
edge would act as a share. The device is a thin, narrow, and pointed tongue, 
and is in no respect, in my opinion, like the Lenhart device, nor its équiv- 
alent in any way. The remaining patent relied on by défendants to defeat 
the Lenhart patent is that of Bjorkstrom, No. 397,891. In that case the 
real improvement Intended to be covered by the patent was the knife or 
cuttiug plate. One of the plates is at or under the edge of the landside, 
and the other under the moldboard. But tbere is, or at least can be, no 
clalm that in the device covered by the Bjorkstrom patent the plow will 
rUn level, or that it will not wing over. But if this is not so, and the plow 
does run level, it is because of two cutting blades, one on either side. A 
plow can bave this appliance, assumlng that the appliance could be attach- 
ed to an ordinary plovis and still the plow would suck down and wing over. 
So it seems to me after an examination of the patent. And the évidence 
so shows. No one of the devices covered by thèse or the other patents urged 
by défendants bave been regarded as useful, or been In use. They hâve 
ail been regarded as without merit, and, in my judgment, could not hâve been 
suggestive to Lenhart. That Lenhart was a pioneer In his invention is ab- 
solutely shown by the évidence. 

The défendants Deere & Co., named in the bill, but who hâve not appear- 
ed, are very extensive manufacturer» of plows, and bave been for a great 
many years. Défendants' expert is, and for years bas been, in the employ 
of that Company. ïhere is nothing more than a prêteuse that the appliance 
in question, or its équivalent, was used prior to the issuance of the Lenhart 
patent. And this being so, it is but fair and right that this patent should 
hâve a fair and libéral construction. The authorities exact such a holding. 
His claims Nos. 1 and 2 are to keep the plow level. His correspondence with 
bis Washington soliciter who proeured his patent shows that such was in 
his mlnd, and ail that was in his mind. In one letter he stated, "The ob- 
ject and purpose of which, when in its proper place, is to hold the plow level 
and from winging over." In another letter : "Will keep the plow level, 
and will prevent the plow from running on the wing or bar; and it will 
serve to correct the bearing of the plow, and thereby lighten the draft and 
make the plow easy to control." In another letter: "It wouJd be better to 
set forth the purpose fully in the clalm, the great object being to keep the 
plow level." The Washington solieitor, or some one, seemed to be deter- 
mined to get a cutting function specifled in the patent, but the old black- 
smith kept pressing the point that it was to keep the plow level, and thereby 
lighten the draft and make the plow more easily controlled. Complainants 
rely on claims Nos. 1 and 2 of the Lenhart patent. But défendants say that 
claim No. 3 and the spécifications show that It was also for cutting the soil, 
and there is some force in this argument. But taking the spécifications in 
their entirety, I do not agrée with the contention, and content myself with 
announcing the conclusion, as my holding, that the Lenhart patent is valid, 
and that it covers a device of utility. It is one of practicability, and of con- 
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fïiaprabTe, and perhaps of great, commercial value. And this beîng so, It 
only remains to ascertain whether défendants are guilty of infringement. 

I hâve already stated that the essential feature of the Lenhart patent was 
not a device for cutting, but was to hold the plow level. The device used 
on Deere & Ce. plows sold by the défendant Lourie Implement Company is 
by their expert conceded to be for that, and that only. Défendants stoutly 
deny that thelr device is for cutting. In other words, their device is a shoe, 
and nothing else, and performs no other function. This being so, and it is 
a fact appearing from the évidence aside from their claim, and the essen- 
tial function of the Lenhart device being the same, and the défendants being 
engaged in selllng the Deere & Co. device, it follows that they are liable as 
Infringers. 

I hâve no purpose of discussing the case further than to show in a gên- 
erai way what my views are, and the reasons therefor. 

The complainants are allowed a decree, whieh will be signed when one 
bas been presented to défendants' counsel, and then given to me for signa- 
ture, or corrected if need be. 

John R. Bennett, for appellant. 

Charles K. Offield and Charles C. Linthicum, for appellees. 

Before SANBORN, THAYER, and HOOK, Circuit Judges. 

SANBORN, Circuit Judge. This is an appeal by the Lourie Imple- 
ment Company, a corporation, from a decree that it has infringed the 
first and second claims of letters patent No. 415,543, to John Lenhart, 
for a new and useful improvement in plows, and that it must cease its 
infringement. 

The patented device is a slotted slide-plate adjustable to the inner 
side of the heel of the share or moldboard of an ordinary walking plow 
to hold the plow level, to regulate its tendency to tilt to the side of the 
moldboard, and to préserve the outer edge of the share from wearing 
ofif while other parts of it are in a better condition. The slide-plate is 
held in place by a boit which passes through the moldboard and through 
the slot in the plate, and is secured by a nut. By loosening the nut the 
plate may be depressed so that its lower edge will register with, or 
extend under the edge of, the share, or it may be raised so that its lower 
edge will be above the edge of the share. The dépression of the plate 
brings it below the plane formed by the lower edges of the landslide 
and the plowshare, places it in contact with the bottom of the furrow 
on the moldboard's side of the plow, and in this way it prevents the plow 
from winging down, or causes it to tilt toward the landside. By the 
use of the boit and slot, the plate may be adjusted to keep the plow 
level, and to overcome any tendency which it may hâve to wing down or 
or to wing up. 

In bis spécification the patentée describes a slide-plate, the lower 
edge of which is thin and is turned out, and which may be adjusted 
so far above the edge of the plowshare that it will not extend down 
to the lower plane of the plow, and will not afifect its opération, or 
it may be dropped so low that its lower edge will extend under the 
edge of the plow, and engage the bottom of the furrow. He states that 
the objecta of his invention are to prevent the plow from winging down, 
and to préserve the heel of the share from wear. In the latter portion 
of his spécification he states that the lower edge of the plate is also 
found to be especially useful when it projects under the edge of the 
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share in cutting the roots under the sod. He describes a plate with a 
graduai taper from the slot to its lower sharp edge, but déclares that 
he does not confine his invention to any particular form of the lower 
portion of the plate, and that it may be made of any desired construc- 
tion, so that it will adjust the required degree of élévation of the mold- 
board's side of the plow, and protect it from wear, and furnish a cutting 
adjustable edge projecting beyond the share. The first and second 
claims of the patent read in this way : 

"(1) The eombination, wlth a plow, of an adjustable plate working under 
the edge of the share to raise or lower the share to keep the plow level and 
from tiltiiig over, and the share from wear, as and for the purpose set forth. 

"(2) The eombination, with a plow, of an adjustable slide-plate secured 
to the inner side of the share by a boit, said plate conforming to the contour 
of the share, and adapted for adjustment under its edge to raise or lower 
the share to keep the plow level and from tilting over, and the share from 
wear, as and for the purpose set forth." 

The appellant calls its device a "shoe." It is a slotted sliding plate 
attached to the clip or brace on the inner side of the moldboard of 
the plow by means of a boit which extends through the moldboard, 
the clip, and the slot in the slide, and is fastened by a nut. By means 
of this boit and slot the appellant's slide is so adjustable that it may 
be depressed so far that its foot will extend below the plane of the 
lower edges of the landside and the moldboard of the plow, and will 
engage the bottom of the furrow. In this position it will counteract 
the tendency of the plow to wing down, and prevent the wear of the 
edge of the moldboard to some extent by holding it up from the bottom 
of the furrow. By means of the boit and slot the counteracting 
tendency of the slide may be adjusted to the strength of the tendency 
of the plow to wing down. While the appellant accomplishes in this 
way the objects which Lenhart déclares in his spécification he made his 
invention to attain, to wit, the régulation of the tilting of the plow, and 
the prévention of the wear of the share, the appellant gives a différent 
form to the lower part of its device, so that it does not pass under the 
edge of the plowshare, and does not eut the roots of the grass. Instead 
of making the lower part of the slide thin, and turning it out, so that, 
as it is depressed, it will pass under the edge of the plowshare and eut 
the roots, the appellant thickens,, widens, and flattens the lower part of 
its slide into the form of a triangular shoe, and, by means of clamps 
extending from the slide to the clip or the moldboard, holds the foot 
of it about seven-eighths of an inch away from the edge of the plow- 
share when it is extended below the plane of the bottom of the plow. 
The appellees make their plows so that whenthey are new they will 
run level, or will not wing down, and as the shares wear away 
they adjust their sliding plates to counteract the tendency of the plows 
to wing down, and thus keep them level. The appellant makes its 
plows so that without the sliding plate or shoes they hâve a strong 
tendency to wing down when they are new, arid puts its sliding plates 
or shoes at once into opération to counteract this tendency, by extending 
the feet of them below the planes of the bottoms of the plows when they 
are first put in opération. 

The appellant insists that its device does not infringe upon the claims 
under considération, because it does not eut the roots of the sod, and 
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because when it is depressed it does not pass under the lower edge of 
the plowshare, although it passes below the plane of that edge upon the 
sida of it. In support of this contention, it insists that the invention 
of Lenhart is so limited by the prior art that, if its machine infringes, 
his invention is anticipated and the patent is invalid. The principle of 
Lenhart's invention is the régulation of the tilting of the ordinary 
walking plow by means of an adjustable sliding plate attached to the 
under side of the moldboard or share of the plow. Its mode of opéra- 
tion consista in the adjusting of this plate by sliding it up and down 
by means of the slot, the boit, and the nut, so that the plow will run 
level. The patents which counsel for the appellant cites to show that 
this principle and mode of opération, which the appellant has clearly 
embodied in its sliding shoe, were disclosed before Lenhart mvented 
his plate, are No. 226,750, to F. Simonds, April 18, 1883 ; No. 274,491, 
to W. K. Harrell, March 27, 1883; No. 397,891, to A. F. Bjorkstrom, 
February 19, 1889 ; No. 336,946, to F. Reyner, March 2, 1886 ; and 
No. 263,637, to W. J. N. Welborn, August 29, 1882. The patents to 
Simonds and Harrell do not describe sliding plates upon the moldboards 
of plows, but shoes beneath the plows, upon which they beat when in 
opération; and thèse shoes lack the essential principle of Lenhart's 
invention — its adjustability to the changing tendency of the plows to 
tilt toward the side of the moldboards. The patent to Bjorkstrom 
shows a plow provided with two shoes — one under the heel of the land- 
side, and the other under the heel of the moldboard. The shoe under 
the heel of the moldboard consists of a small, tapered plate, pivoted at 
its front end to the inner side of the moldboard, with its rear end ad- 
justable vertically by means of a slotted ear which opérâtes upon a boit 
in the moldboard of the plow. The forward end of the tapered shoe 
cannot be raised or depressed without removing the entire shoe from the 
plow. This device therefore lacks the requisite adjustability which the 
sliding plates of Lenhart and the appellant possess, by means of which 
the entire plates may be raised or depressed without detaching them 
from the plows. Bjorkstrom's device was not conceived or construct- 
ed to regulate the tilting of the plow toward the side of the moldboard, 
but to serve the same purpose that the shoe on the landside of his 
plow was made to serve — the purpose of shoes on a sied. It was 
made to be what Bjorkstrom calls it — a wear-plate. When the ap- 
pellant adopts the shoe of Bjorkstrom, it will not infringe the patent 
to Lenhart, because it will not then accomplish the purpose which 
his invention was made to attain, and will not avail itself of the prin- 
ciple which Lenhart's device involves. It may be that it is because 
it seeks to attain that purpose that it has neglected Bjorkstrom's pivot- 
ed shoe, and appropriated Lenhart's sliding plate. The patents to Wel- 
"born and Reyner hâve little relevancy to the issue in this case. The 
former describes a guide, and the latter a stirring attachment to a plow. 
Neither of the patents discloses an adjustable sliding plate for regulat- 
ing the tilting of the plow, or any other équivalent means for accom- 
plishing that purpose. This brief review of the patents cited by counsel 
for the appellant discloses the fact that there is nothing in them which 
describes or suggests the adjustable sliding plate of Lenhart; no de- 
scription of any device which will accomplish the purpose of his inven- 
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tion; nothing that places the adjustablèi slotted, sliding plate of the 
appellant, with its blunted, flattened lowër edge, beyond the limits of 
the grant to Lenhart, or that relieves the Lourie Company of the in- 
fringement of which the court below found it to be guilty. 

But counsel for the appellant persuasively argues that his client 
does not infringe upon the grant to Lenhart, because the only device se- 
cured by the first and second claims of the patent to him is an ad- 
justable plate which slides under the edge of the share to raise or 
lower it, and which cuts the roots beneath the turning turf, and that 
the sliding plate of the appellant neVer projects under the edge of 
the share, and nevôr cuts the roots beneath the sod. This construc- 
tion of the two claims of the appellee which hâve been quoted, how- 
ever, does not commend itself to our judgment. It is too narrow, 
refined, and technical. It permits a nuUification of the grant by a 
mère cliange of the form of the foot of the device from a sharp, turned 
edge, to a blunted, straight edge, while the changed machine retains 
the principle and the mode of opération and performs the function 
sought and secured by the patented device. Grants of letters patent 
should receive a fair interprétation — one that vitalizes rather than one 
that paralyzes them. If the sliding, adjustable plate of the appellant 
had been disclosed in the prior art, and if the only novelty or patent- 
ability of Lenhart's device consîsted of the spécial form of its lower 
edge, whereby it was adapted to pass under the edge of the plowshare 
and to eut the roots of the grass, his patent might be limited to a slide 
of that spécifie form. Sandwich Enterprise Co. v. Joliet Mfg. Co., 
33 C. C. A. 491, 493, 91 Fed. 254, 356 ; Campbell v. Richardson, 76 
Fed. 976, 22 C. C. A. 669. This, however, was not the case. No one 
before Lenhart regulated the tilting of the ordinary walking plow by 
an adjustable sliding plate on the inner side of the moldboard or share. 
He discovered the principle and the mode of opération by which he 
has effected this régulation. He was the original inventor of the slot- 
ted sliding plate, by means of which the desideratum he sought was first 
attained. The purpose of the plate and of the invention was not to 
eut the roots of the grass beneath the sod, but to regulate the tilt- 
ing of the plow. The cutting of the roots was but an incident of the 
particular form of the plate which Lenhart described. But that form 
was not the essence of his invention, and it is neither mentioned nor 
claimed in either of the two claims of the patent which are hère in 
litigation. 

May the appellant escàpé liability for infringement because, instead 
of making the foot of its adjustable plate thin, and bending or turn- 
ing it toward the plowshare, so that in opération it would pass un- 
der it and eut the roots of the grass, it has made it thick and blunt, 
and extending vertically downward below the plane of the plow seven- 
eighths of an inch distant from, and on the side of the edge of, the 
plowshare? Mère changes of the form of a patented device, where 
the principle or mode of opération is adopted, will not avoid infringe- 
ment, unless the form of the machine is the distinguishing character- 
istic of the invention. National Hollow Brake Beam Co. v. Inter- 
changeable Brake Beam Co., 106 Fed. 693, 711, 45 C. C. A. 544, 563 ; 
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Kinloch Tel. Co. v. Western Electric Co., 51, C. C. A. 362, 365, 113 
Fed. 652, 655. The distinguishing characteristic of this invention 
was not the thinness or bend of the sliding plate, but its position and 
adjustability upon the moldboard. 

A copy of the thing described in a patent, either without varia- 
tion, or with such variations as are consistent with its being in sub- 
stance the same thing, is for ail the purposes of the patent law the 
same device as that described in the patent. Burr v. Duryee, 1 Wall. 
531, 573, 17 L. Ed. 650. One who claims and secures a patent for 
a new machine thereby necessarily claims and secures a patent for 
every mechanical équivalent for that device, because, within the 
meaning of the patent law, every mechanical équivalent of a device is 
the same thing as the device itself. A device which is constructed 
on the same principle, which has the same mode of opération, and 
which accomplishes the same resuit as another by the same means, 
or by équivalent mechanical means, is the same device, and a claim 
in a patent of one such device claims and secures the other. Ma- 
chine Co. V. Murphy, 97 U. S. 130, 135, 24 L. Ed. 935. The sHding, 
slotted, adjustable plate of the appellant, with its thickened, flattened 
lower edge or foot by the side of, and seven-eighths of an inch dis- 
tant from, the edge of the share of the plow, involves the same prin- 
ciple, has the same mode of opération, and performs the same func- 
tion — the régulation of the tilting of the plow — by mechanical means 
équivalent to the adjustable shding plate of Lenhart, with its thin 
edge bent against the plowshare so that it may slide under its edge 
when it is depressed below it. One may not escape infringement 
by adding to or subtracting from a patented device, by changing its 
form, or by making it more or less efficient, while he retains its prin- 
ciple and mode of opération, and attains its resuit by the use of the 
same or of équivalent mechanical means. Walker on Patents, §§ 
347, 348; Sewall v. Jones, 91 U. S. 171, 183, 23 L. Ed. SYS; Coupe 
v. Weatherhead (C. C.) 16 Fed. 673, 675. 

The decree below is affirmed. 
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ALASKA PACKERS' ASS'N v. LETSON et al. 

(Circuit Court of Appeals, Nlnth Circuit. March 1, 1904.) 

No. 944. 

1. Patents— Infringement— Can-Capping Machine. 

The Jensen patent, No. 376,804, for a can-capplng machine, was not for 
a ploneer Invention, In the sensé that the machine was the very flrst to 
accomplish the beading of filled cans, yet such machine was the flrst to 
accomplish that resuit with any practlcable degree of speed or efflcacy, 
and the claims of the patent are entitled to a fairly libéral construction. 
Claims 3, 5, 9, 10, and 11 held infringed by the machine of the Letson & 
Burpee patent ; No. 629,574, and claim 1 held not infringed. 

130 F.— 9 
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3. Same— Equivalent Devices. 

The fact that an alleged Infrlnglng mechanloal device lacks one of the 
functlons of the patented device does not avoid infringement, where such 
functiou is not claimed in tlie patent. 

Appeal from the Circuit Court of the United States for the Northern 
Division of the District of Washington. 
For opinion below, see 119 Fed. 599, 

Thèse are cross-appeals from the deeree of the Circuit Cotirt for the District 
of Washington rendered In a suit brought by the Alaska Packers' Association, 
hereinafter designated the appellee, against the flrm of Letson & Burpee, here- 
inafter designated the appellants, for infringement of letters patent No. 376,- 
804, dated January 24, 1888, issued to Matthias Jensen, for an Improvement 
in can-capping machines. Olaims 1, 8, 5, 9, 10, and 11 were alleged to be in- 
frlnged. The trial court found that claims 5, 9, and 10 were infringed, and 
that the other claims were not infringed. The appellee was the assignée of 
the patent above referred to, and extensively used and manufactured the ma- 
chines covered thereby. The appellants obtained on July 25, 1899, 11 years 
after the issuance of the Jensen patent, a patent for a can-capping machine 
(patent No. 629,574), and thereunder manufactured the machines vrhieh are 
chargea to be infringements of the Jensen patent. The validity of ail the 
claims of the Jensen patent is admitted. The sole défense of the appellants 
is noninfringement. 

The opération of the Jensen machine Is best lUustrated by the cuts whieh 
were admitted in évidence. In eut I, "Jensen's Can-Feeding Mechanism," the 
endless traveling belt is designated by the letter A. The fllled cans are placed 
upon It in a vertical position. The belt passes around drums at each end, the 
drums being operated by appropriate mechanism. The device marked, J, j, 
deseribed in the patent as arms, are used as spaclng devices for the cans. 
They allow them to move forward so as to arrive at the feeder in proper tlme 
to be received by It and carried forward. The arms which are connected to- 
gether by the chain, k, hâve an intermittent motion back and forth in the di- 
rection of the belt. The letter B désignâtes the transverse stop, consisting of 
a statlonary bar, whieh arrests the forward progress of the can. The next 
élément is the feeding device, which reçoives the can where it is stopped in 
Its forward movement, and transfers it from the belt to the capping mechanism, 
whieh Is shown in the eut marked II, "Jensen's Feeder," where it is designated 
by the letter F. It consists of a transverse bar, with four arms at right angles 
thereto, the arms belng marked by the letter H. The capping mechanism of the 
feeder consists of three cranks, lettered J, J, J, operated by a mechanism which 
imparts a circular, sweeping motion to the feeder. The can is first received 
between the first two arms of the feeder, and is swept ofC the belt by the cir- 
cular, sv^eeplng motion of the feeder, and is left on the table to be further 
moved by the second motion of the feeder, which grasps it between the second 
two arms, and places it on the lower plunger, beneath the capping mechanism. 
The eut III, "Jensen's Cap Feeding Mechanism," shows the apparatus for 
feeding the caps. Caps are placed on an angular chute, designated by the 
letter Q. At the bottom of the chute is a spring arm, P, which stops the 
caps and prevents their further movement down the chute until the proper 
time for releasing them. The letter N désignâtes a trigger placed directly 
within the Une of the travel of the moving cans, and attached to an arm, O, 
projecting upwardly so that, when the trigger is pressed by the can, the arm, 
O, pushes back the spring arm, P, and releases the cap which rests against it. 
By thlB mechanism each can body releases its own cap. The cap is then 
grasped by other mechanism and carried Into the capping mechanism. The 
capping mechanism consists of a lower plunger, upon which the can is de- 
llvered from the feeder; above It, a conical guide, wlthln which the upper 
end of the can is f orced ; two slides, adapted to move towards each other trans- 
versely, having theIr ends shaped In a semlclrcle, so that when they come to- 
gether they form a complète circular space. An annular rlm is eut in the 
face of thèse slides, in which the capping flts and rests. When the can is 
placed on the lower plunger, the plunger rises by appropriate mechanism, 
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pushes the upper end o£ the can through the conlcal guide whlch serves to 
size the upper end of the can in perfect alignaient for the caps, and inserts 
the can in the cap. An upper plunger holds the cap In place, and, after the 
can is capped, descends on top of the can, holding it steady, whlle the semi- 
circular slides recède and allow the capped can to pass through the conical 
guide and descend to the table where it is grasped between the last two arms 
of the feeder and carried to the crimplng mechanism. In eut IV, "Jensen's 
Capping Mechanism," the lower plunger is marked S. Directly above it is 
the conical guide, marked T', T'. Immediately above the conical guide are the 
transversely moving slides, T, T. The upper plunger is marked U. 

The appellants' machine is described as foUows : Cut V, "Letson & Burpee 
Can-Feeding Mechanism," shows that combination of the machine which de- 
livers the cans to the feeder. 59 is the endless traveling belt B, B, are the 
cans restlng thereon. The devices marked 79, 79, are the spacing devices 
separating the cans, and regulating thelr direction to the feeder. The device 
marked 36 is a recessed vrheel on a spindle, and rotating across the surface 
of the belt. When the can reacbes the wheel, it is caught in one of the re- 
cesses of the wheel as it rotâtes, and is thereby removed from the belt into a 
circular guideway, shown in the drawing, and is carried along the guideway 
to a disk which is the upper surface of the lower plunger. Cut VI shows the 
appellants' mechanism for delivering the caps. The caps are carried by an 
endless horizontal belt. Letter N represents the trlgger In the path of the 
moving cans. The trigger is connected with a stop which restrains the caps 
on the carrying belt. When the can strikes the trigger the stop releases the 
cap, and the carrying belt carries the released cap to a device which places it 
on the capping mechanism. Cut VII shows the appellants' can-capping 
mechanism. The feeder, 3G, is represented as having placed a can on the lower 
plunger. The plunger represented by the figure 19 consista of a disk on whlch 
the can rests, and a spindle passing loosely through a vertical hole In the 
rotating arm ]4a. The bottom of the spindle moves on the stationary cam 
face, 46, which is an inclined plane. As the spindle moves on the cam, it is 
pushed upward through the conical guide, 21. Immediately above the conical 
guide are three transversely moving slides for holding caps. Above thèse slides 
is a second plunger, 26, called a "cap presser." 

The claims of the appellee's patent which are alleged to be Infringed are the 
following : 

"(1) An endless traveling carrying-belt, a stop, B, extending across it to 
change the direction of the cans, and arms swinging over the belt, whereby 
the delivery of the cans from the belt to the feeder is rendered exact, sub- 
stantially as herein described." 

"(3) In combination with a transverse belt, the feeder having the projecting 
arms between which the cans are received from the belt and the actuating 
devices by whlch the motions of the feeder are produced, substantially as 
herein described." 

"(5) The Inclined chute into whlch the caps are placed, and a stop extending 
across said chute, so as to prevent the caps from moving downwards, In com- 
bination with a trigger extending across the path of the cans as they are 
moved toward the capping table, sald trigger being connected with the stop, 
so that, as it is moved backward by the passage of the can, it withdraws the 
stop to allow a cap to move down the chute, substantially as herein described." 

"(9) The vertlcally moving plunger upon whlch the cans are delivered by the 
feeder, in combination with the conical guide situated above the cans, and the 
transversely moving slides upon whlch the caps are received and held, with 
a mechanism by which the slides are withdrawn as the can enters the cap, 
substantially as herein described. 

"(10) The vertlcally moving plunger by which the can Is raised to receive the 
cap, and the guide into which the upper end of the can enters the transversely 
moving cap-holding slides, In combination with the second plunger moving ver- 
tlcally above the cap, and following it down by gravitation or otherwise, so 
as to steady the can in its descent after the cap has been applled, substan- 
tially as herein described. 

"(11) The vertlcally moving plunger upon which the can is received, a car- 
rier for plaeing the can upon the plunger, and a mechanism by which this 
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plunger Is reclprocated vertically in combinatlon with a second plunger, which 
resta upon the top of the cap, and steadles it whlle descending, and a mechan- 
ism for ralslng the second plunger before the arrivai of the nezt cap, sub- 
stantlally as herein described." 

The following are the cuts referred to in the statement : 

CUT I. 
Jensen's Can-feeding Mechanism. 
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CUT II. 

Jensen's Feeder. 
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CUT III. 

Jensen's Cap-feeding Mechanisra. 
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CUT IV. 
Jensen's Capping Mechanism. 
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CUT V. 

l<etson & Burpee's Can-feeding Mechanisra. 
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CUT VI. 

Letson & Burpee's Cap-feeding Mechanism. 
,90 
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CUT VIL 

Letson & Burpee's Can-capping Mechanism, 
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M. A. Wheaton, I. M. Kalloch, Jas. A. Kerr, and E. S. McCord, for 

appellants. 
John H. Miller and Dorr & Hadley, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

Before discussing the question of infringement, it is important to dé- 
termine the nature of the Jensen invention, and to ascertain how far 
the claims thereof are affected by the prior state of the art. The ap- 
pellee contends that prior to that invention there was no automatic 
machine known or in existence which would successfully place caps 
on filled cans, and that, Jensen being the first in the art to devise a ma- 
chine capable of performing that opération, his invention is pioneer in 
its character, and entitled to a broad construction. The appellants, on 
the other hand, contend that Jensen used devices and apparatus which 
had been in use in well-knoMm prior can-heading machines, and that 
in his combination he did not produce any new ultimate resuit, and that 
his machine is not a pioneer can-heading machine. In that connection 
the appellants refer to the Edmund Jordan patent. No. 307,197, dated 
October 28, 1884, and to the George A. Marsh patent, No. 265,617, 
dated October 10, 1882. The first of thèse patents describes a machine 
having a segmentai clamp chuck mounted on a vertical shaft controUed 
by a mechanism which gives it two motions — one horizontal, the other 
vertical. The chuck is composed of segments operated by a spring; 
the segments, when brought together, f orming a circle, with a beveled 
mouth below, and an annular space at the top. It has two rotating ta- 
bles — one for the purpose of feeding the cans ; the other, for the purpose 
of feeding the caps. Cans and caps are placed on thèse tables by hand. 
The clamp chuck grasps a cap, swings over the can body, and places 
the cap thereon. The functions of this machine, as described in the 
claims, are : "First, to receive and retain a can cap ; second, to grasp 
and hold the body of the can in a proper position ; third, to force the 
cap of the can on the body ; f ourth, to release the headed can when thèse 
opérations are completed. The Marsh invention is not automatic. It 
is a contrivance to be placed on a bench and operated by hand or by 
a treadle. Caps and cans are placed in position by hand. It contains 
a conical guide for inserting the upper end of the can into the cap. The 
Jensen machine contains an endless can-feeding belt for carrying the 
cans to the machiné; arms swinging over the belt to regulate the direc- 
tion of the cans to the feeder ; a stop fixed transversely across the belt 
to arrest the forward motion of the cans, and change their direction; 
a feeder, which, by a circular, sweeping motion, transfers the cans 
from the belt to the capping mechanism ; a cap-feeding device, con- 
sisting of an inclined chute, and mechanism for supplying the caps 
one by one ; a mechanism whereby each can releases its own cap, con- 
sisting of a stop in the cap chute ; a trigger in the path of the cans, 
so arranged that the can opérâtes the trigger and releases its cap ; and 
a can-capping mechanism, consisting of two vertical reciprocating plun- 
gers, a conical guide for sizing the upper end of the can body, and 
transversely moving capping holding slides. The Jensen patent has 
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been héiéife thîs court in prior litigation. In the first suit, which was 
brought against Jensen by Norton Bros., assignées of the Jordan pat- 
ent, above referred to, it was held that the Jensen machine was an in- 
fringement on the Jordan primary patent, No. 267,014 ; the court hold- 
ing in that case that the Jordan patent covered an invention of a pioneer 
character. Norton et al. v. Jensen et al., 49 Fed. 859, i C. C. A. 452. 
But inthe suit brought by the Norton Bros, against Milton A. Wheaton, 
in which the complainants contended that a machine made by the 
latter infringed the Jordan patent, No. 267,014, it was held by this 
court, upon a full and complète showing of the state of the art, which 
had not been made in the case against Jensen, that the Jordan patent 
was not of a pioneer character, but was merely an improvement on prior 
devices. Wheaton v. Norton et al., 70 Fed. 833, 17 C. C. A. 447. It 
seems to be a fact established by the évidence now before us that, 
while the Jordan machine was slow and cumbersome, and was not 
adapted to extensive or rapid use in putting heads on unfilled cans, 
and was not, in practice, used at ail for capping filled cans, it might 
nevertheless to some extent, at least, hâve been used for that purpose. 
So that while it cannot be said that the Jensen machine was a pioneer 
patent, in the sensé that it was the very first to accomplish the resuit 
of heading filled cans, Jensen nevertheless was the first to successfully 
head filled cans with any practicable degree of speed or efiîcacy. He 
brought to success what prior inventors had essayed, and but very im- 
perfectly accomplished. In so doing he adopted some devices that had 
been used before, combined them with others that had not been used, 
and added the necessary éléments to make a practical and successful 
machine. His combination and invention was, we think, more than a 
mare improvement or perfection of what had preceded it. It was of 
such novelty and importance as to constitute a distinct step in the 
progress of the art, and it went into immédiate and extensive use. Its 
claims are therefore entitled to a fairly libéral construction. Morley 
Machine Co. v. Lancaster, 129 U. S. 263, 273, 9 Sup. Ct. 299, 32 L,. Ed. 

Considering seriatim the claims which are alleged to be infringed, we 
find in the first an endless traveling belt, a stop extending transversely 
across the belt, and spacing bars or arms swinging over the belt. Thîs 
is a subcombination which accomplishes the preliminary step in the gên- 
erai opération of the machine by introducing the cans one by one into 
the heading machine. It is a combination of devices well known in 
machinery. The appellants contend that in their machine one élément 
of this combination is omitted, namely, the stop, E, extending across 
the belt to change the direction of the cans. The appellee admits that 
the appellants' machine does not contain the stop bar, E, but con tends 
that the device referred to in its claim as a stop is not limited to the 
form of stop specified, but includes and covers any form of stopping 
device; that any device which performs the function, whether it be 
called a "stop," or by any other name, is a mechanical équivalent of 
the stop, E, and consequently within the scope of the claim; and 
that the claim should be construed to read as follows : "An endless 
traveling belt, a device extending across it to change the direction of 
the cans, an arm swinging over the belt," etc. In the appellants' ma- 



LETSON V. ALASKA PACKEES' ASS'N. 14=1 

chine the device which removes the cans from the carrying belt, and 
places them upon the plunger, is a wheel fixed upon a central axis, ro- 
tating in a circle above the carrying belt. Its periphery is eut away so 
as to form four concave spaces, which, as the wheel rotâtes, catch the 
cans upon the carrying belt, and carry them in a direction at right 
angles thereto, and place them on the plungers. It opérâtes to change 
the direction of the moving can, and to remove it from the belt, but 
in the opération there is no perceptible pause in the movement of the 
can. In the appellee's machine the cans are removed from the belt by 
the swinging arms, which take the cans after they hâve been inter- 
cepted in their forward movement on the traveling belt by the stop, 
E, and hâve been brought to a rest, and deflects them to the plunger. 
The trial court held that the stop bar, E, is an élément of claim i which 
is entirely dispensed with in the appellants' machine, and that thereby 
infringement of that claim is avoided. Upon a careful considération 
of the claim and of the évidence, we are not convinced that this was 
error. While the wheel which the appellant uses performs the func- 
tion of the appellee's swinging arms, we think it cannot be construed 
to perform in addition to that function the office performed by a stop, 
E, extending across the belt, which in the appellee's patent is described 
as a rigidly fixed bar, without giving to the combination a more 
libéra] construction than, in our judgment, it is entitled to, in view 
of the fact that none of the devices used in the combination was orig- 
inal with Jensen. 

Claim 3 covers the combination of a transverse belt with the feeder 
having projecting arms, between which the cans are received from the 
belt, and the actuating devices by which the motions of the feeder are 
produced substantially as in the patent described. The feeder in the 
appellee's patent, designated F, is a straight back, with four arms pro- 
jecting at right angles forming three pockets. It is attached to three 
cranks, which rotate, giving it an eccentric, sweeping motion. The 
cans, having been carried by the traveling belt to the stop, E, remain 
stationary ; the belt continuing its motion beneath them. The feeder, 
in this sweeping movement, catches the can in the first pocket, between 
the first pair of arms, and pushes it at right angles to the line of the 
belt travel, moves it a short distance, and then recèdes, leaving the 
can stationary until the next sweep, when it is received in the middl'e 
pocket, and moved upon the plunger. S, which is rigidly fixed in the 
center of the machine, but which moves vertically so as to push the can 
upward into its cap, and, to descend after the can is headed. By the 
next movement of the feeder, the can is received into the third pocket 
thereof, and moved ofif the plunger. In the appellants' machine, when 
the can is carried by the wheel, 36, and is brought into position on the 
plunger, its function is completed. It does not afterwards attach the 
can. Now, it is true that in its opération the feeder, F, in the appellee's 
machine, performs a function not accomplished by the wheel, 36, of 
the appellant's machine. It does ail that is donc by the wheel, and 
more. But what is the scope of the appellee's claim? It covers the 
transverse belt, the feeder having projecting arms, between which the 
cans are received from the belt, and the actuating device. No claim 
is made for the further function of removing the can from the plunger 
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after it is headed. The question is, do the appellants use a feeder with 
projecting arms, betvveen which the cans are received from the belt? 
It is apparent at a glance that the périphérie wheel could be constructed 
as well with projecting arms as with the curved pockets, and that its 
opération wouM not be altered. If the appellee is entitled ta be pro- 
tected in the claim as it is made in his patent — and it is not disputed 
that he is entitled to such protection — we think infringement cannot 
be avoided by merely changing the shape of tlie arms of the feeder. 
Nor do we think that the fact that the wheel, 36, of the appellants' 
machine, moves in a true circle, while the feeder of the appellee's moves 
eccentrically and intermittently, sufficient to constitute a fundamental 
différence. We are of the opinion, therefore, that claim 3 is infringed 
by the appellants. 

Concerning claim 5, we entertain no doubt of the correctness of the 
ruling of the trial court that the appellants hâve infringed. The claim 
covers the inclined chute into which the caps are placed, a stop extend- 
ing across the chute to check their movement, in combination with a 
trigger extending across the path of the cans, and connected whh the 
stop, so that, as the trigger is moved backward by the passage of the 
can, it withdraws the stop and allows a cap to move down the chute. 
The essence of this claim is the fact that each can automatically releases 
its own cap for the capping opération, and it is an important feature 
of Jensen's invention. Prior to his invention, caps for each can had 
been supplied by hand. The appellants' device contains a trigger in 
the path of the cans, a stop in the path of the caps, and a Connecting 
mechanism between the trigger and the stop whereby each can releases 
its cap. It dispenses with the inclined chute, but in its place substi- 
tutes an endless traveling belt, which is the mechanical équivalent of the 
chute for carrying the caps. This substitution is not sufficient to avoid 
infringement. A stationary chute, in which the caps move by gravity, 
and a moving belt carrying the caps, are interchangeable and équiva- 
lent ; both being old and well-known devices. Counsel for the appel- 
lants contend that, in disposing of the question whether the traveling 
belt is the équivalent of the chute, the inquiry is whether a belt could 
be substituted for the chute in the appellee's machine. But the test is 
not whether in the machines, as they are made, a belt could be imported 
from the appellants' machine so as to work harmoniously without 
adaptation or change. The true inquiry is whether or not a belt could 
be adapted to the appellee's machine. Of this the évidence leaves no 
doubt. In fact, it is so apparent as to require no proof. 

The éléments of the ninth claim are the vertically moving plunger, 
upon which the cans are delivered by the feeder; the conical guide 
above the cans; the transversely moving slides, upon which the caps 
are received; and mechanism for withdrawing the slides as the can 
enters the cap. The appellants contend that they dispense with the 
vertically moving plunger. Their machine has a device, marked 19 in 
their patent, called a "cap seat." It is a disk resting on a vertical stem, 
18, which passes through a vertical hole in the revolving bracket, 14a. 
It is not denied that this is a plunger, but it is contended that it is 
not a vertically moving plunger, for the reason that the bracket, 14a, 
rotâtes around the central shaft, and in that rotation the dépendent 
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vertical stem of the plunger passes over the inclined face, 46, of the 
stationary cam, 47, giving to the plunger a resulting drcular motion, 
as well as an upward movement on an inclined plane. It is true that 
the plunger, while it rises in a vertical line as to its bearings, moves 
at the same time on an inclined plane by reason of riding over the 
cam ; but at no time does the plunger, or the can which it carries, de- 
part from a perpendicular position. There can be no doubt that it is a 
vèrtically moving plunger as to the can cap which is placed above it, 
or that by that vertical motion it carries the can into the can-capping 
mechanism, or that by that vertical movement it performs ail the 
functions which are performed by the appellee's can-capping mech- 
anism. Infringement is not avoided by the fact that at the same 
time a revolutionary movement is imparted to the mechanism, which 
carries both the cap and the can during the opération. Ives v. Hamil- 
ton, 92 U. S. 426, 23 L. Ed. 494; Machine Co. v. Murphy, 97 U. S. 
T20, 24 L. Ed. 935 ; Brush v. Condit, 132 U. S. 39, 10 Sup. Ct. i, 33 L. 
Ed. 251 ; Hoyt v. Horne, 145 U. S. 302, 12 Sup. Ct. 922, 36 L. Ed. 713. 

Claim 10 adds to claim 9 the second plunger, moving verticalfy 
above the can cap, and following it down by gravitation or otherwise 
so as to steady the can in its descent âfter the cap has been applied. 
The appellants use an upper plunger, which they call a "cap presser." 
They contend, however, that they avoid infringement by reason of the 
fact that their upper plunger is not required to steady the can — other 
means being used for that purpose — and that the upper plunger or cap 
presser is used only for the purpose of pressing the cap on its seat, 
and holding the same in place while the can body is forced into it. 
But the évidence indicates that the cap presser of the appellants' ma- 
chine not only,acts as a resisting plate during the can-heading opér- 
ation, but that it afterwards follows the can and steadies it ; the différ- 
ence being that it dœs not follow it as far as does the upper plunger 
in the appellee's mechanism. But it is immaterial whether or not the 
upper plunger or cap presser of the appellants' machine performs ail the 
functions of the upper plunger of the appellee's. Claim 10 of the latter 
covers the device itself in the combination, and not the function there- 
of. It is unimportant that the appellants do not accomplish by their 
plunger ail that is accomplished by the appellee's. The two devices 
are the same, and the appellants cannot avoid infringement by failing 
to make use of the upper plunger for ail purposes for which it might 
be used. 

The éléments of the eleventh claim are the vèrtically moving plunger 
on which the can is received, a carrier for placing the can thereon, 
a mechanism by which the plunger is reciprocated vèrtically, a second 
plunger resting upon the can cap, and mechanism for rjaising this second 
plunger before the arrivai of the next cap. The trial court held that 
this claim was not infringed, for the reason that among the devices 
of the combination was included the second feeder, F, which is not 
reproduced in the appellants' machine. The appellants contend that 
claim II is not infringed for the further reasons that their machine 
does not use the vèrtically moving plunger, S, or the upper plunger, 
U. But from the views above expressed, in which we found that the 
appellee's feeder, F, is reproduced in the appellants' machine, as well as 
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thc vertically moving plunger. S, an4 the overhead plunger, U, it fol- 
lows that the eleventh claim of the appellee's patent is necessarily 
infringed by the appellants'. 

The decree of the Circuit Court will be modified in accordance with 
the foregoing opinion. 



WBSTINGHOUSE AIR BBAKE OO. V. OHRISTENSEN ENGINEERING CO. 
{Circuit Court of Appeals, Second Circuit. February 25, 1904.) 

I. Patents — Validitt and Infbinûement — Valve Mechanisu fob Aib 

BbakéB. 

The Boyden patent, No. 481,134, for a valve mechanlsm for automatic 
air brakes, clalm 2, as llmlted to the éléments of the comblnatlon described 
and ehown in the spécification and drawings other than the graduating 
valve Included in claim 11 is valid; also held infringed. 

On Rehearing. 

For former opinion, see I2i8 Fed. 437, 

See 128 Fed. 749. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. Complaînant and défendant hâve each filed a péti- 
tion for rehearing. That of défendant raises no substantial questions 
other than those presented in îts former brief and on the argument. 
Thèse questions were npt overlooked by the court in its disposition of 
the case, 

The pétition of défendant is denied. 

The pétition of complainant calls our attention to the statement in 
the opinion that claim 2, if narrowly construed, is identical with claim 

II. The court understood copiplainant's counsel on the hearing to ad- 
mit this to be the fact. Complainant's counsel now contends that said 
admission was inadvertent, and that the narrowerclaims 4 and 11, 
which were sustained, would not secure to complainant the benefit of 
the principal invention. We think this contention is correct. Claim 
II does in fact comprise the élément of a graduating valve, not included 
in claim 2. We hâve never had any doubt as to the meritorious char- 
acter of the invention in suit, or the validity of the patent therefor, and 
its infringement by défendant. In thèse circumstances a construction of 
the claims should be adopted, if possible, which will uphold the patent 
and protect the real invent;ion.. This may be accomplished in the prés- 
ent case by limiting claim 2 to the éléments of the combination described 
and shown in the spécifications and drawings other than the graduating 
valve. Claim 2, thus limited, is valid, and is sustained. 

The decree of the Circuit Court is affinned, with costs. 
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AMERICAN SODA FOTJNTAIN CO. et al. V. SAMPLa 

(Circuit Court of Appeals, Thlrd Circuit. May 16, 1904.) 

No. 20. 

1, Patents— NovELTY— Soda Potjntain Appaeatus. 

The Sample patent, No. 498,962, for a draft tube for soda fountains, 
elaims 1 and 5, the spécial feature of which is the subdivision of a tube 
extending from tbe valve into branches so as to reduce the pressure when 
It is desired to use the soft stream in filling a glass, are void for lack of 
patentable novelty In view of the prior art, and especially of the Clark 
patent, No. 358,650, issued in 1887, and the Fergus patent of 1872. 

2. Samb— Peesumption feom Géant. 

The fact that the file wrapper discloses that a patent was granted as 
applied for, without any références, does not add force to the presumptlon 
of novelty arising from the grant, but rather the contrary, where there 
were prior patents for devices in the same art, which are obviously closely 
analogous to that described in the application. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 126 Fed. 76a 

Joshua Pusey, for appellants. 
W. G. Henderson, for appellee. 

Before ACHESON and GRAY, Circuit Judges, and KIRKPAT- 
RICK, District Judge. 

GRAY, Circuit Judge. This suit was brought in the Circuit Court 
of the United States, for the Eastern District of Pennsylvania, by 
George W. Sample, the appellee and complainant below, for the in- 
fringement of letters patent of the United States, No. 498,962, issued to 
said Sample June 6, 1893, for a draft tube for soda water fountains. 
The bill of complaint is in the usual form, and charges infringement of 
said letters patent by the défendants, the American Soda Fountain Com- 
pany and Alfred H. Lippincott, agent and gênerai manager of said 
Company. The answer is in the usual form, and dénies infringement. 
It avers that, in view of certain prior patents and prior uses by others, 
the said patent is invalid, and that, in view of the well-known state of 
the art, at and before the date of the alleged invention of complainant, 
the same did not involve invention, and was and is without patentable 
novelty. The court below adjudged the first and fifth elaims of the 
patent in suit (thèse being the only elaims défendants were charged 
with infringing) to be valid, and that défendants had infringed said 
elaims. From this decree, the présent appeal is taken. 

The patentée thus describes in the spécifications of bis patent his 
alleged invention: 

"My invention relates to draft tubes for soda water dispensing apparatus, 
and bas for its object to provide an Improved draft tube wherein the valve 
which controls the discharge of the soda water into the glass or tumbler Is 
provîded with one passage or ehannel for the discharge of the water In a 
forcible stream or jet for' fhe purpose of mlxing the syrup and the water, and 
with a plùrality of passages or channels for the passage of separate streams 
130 F.— 10 
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or Jets of the water to be mlxed wlth the syrup and served to the user, the 
sald plurallty of passages or cbannels ôther than the channel for the jet to 
mix the water and syrup being connected with a common Inlet port therefor, 
and the passage or channel for the mlxiBg stream or jet belng connected with 
another port, so that whlle there wlll be at least three passages or channels 
wlthin the body of the valve for the passage of the water there will be only 
two Inlet ports for the séries of channels or passages whereby Is obtained a 
better distribution of the soda water with a construction requiring less labor 
in its opération, and In which loose or leaking joints are not so liable to occur. 

It further consists in providing the two channels or passages through which 
passes the water to mIx with the syrup wlth a séries of perforations extend- 
ing outwardly In an upward direction so that the water will be projected up- 
wardly In a séries of small jets and be then dlrected by a conical nozzle to the 
glass in a copious but in a quiet or gentle flow so that the glass can be filled 
in less time than otherwlse and the overflow of the glass guarded against. 

It further consists in means for readily adjustlng the valve against Its seat 
so as to easily and quickly take up any wear as it occurs and thus insure a 
close joint between the valve and its seat" 

The first and fifth claims of the patent (the only ones hère involved) 
are as follows : 

"1. In a soda water draft tube having a port for the Inlet of the water, a 
valve formed with separate ports adapted to be alternately brought Into com- 
munication wlth said inlet port and formed with a passage or channel leadlng 
from one of sald ports for delivering the water In a forcible stream or jet and 
wlth a plurallty of passages or channels leading froni said other port adapted 
to divide the water received through said port and deliver It in independent 
streams or jets, substantially as and for the purposes described." 

"5. In a soda water draft tube, the combination with a valve seat portion 
formed with an inlet for the water and with a chambered portion to receive 
the valve, of a valve fltted in said chambered portion and formed with separate 
ports adapted to be alternately brought into communication with said inlet 
port, and having a passage or channel leading from one of said ports and a 
plurallty of passages or channels leading from the other port and adapted to 
divide the water received from sald port Into separate flows, means for adjust- 
lng and for holding said valve against its seat, and means for operating sald 
valve, substantially as and for the purposes described." 

According to the évidence, it is désirable, in the class of devices to 
which the patent in suit relates, to provide a valve meçhanism whereby 
a single "sharp" or forcible stream may be first directed into the tumbler 
or réceptacle, for the purpose of thoroughiy mixing the syrup and soda 
water. When this is donc, and before the glass is filled, it is also désira- 
ble that a "soft" or diffused stream,. or what is known as "flat" soda 
water, may be drawn iiito the glass or réceptacle in such manner that 
the danger of splashing or overflowing the glass will be avoided. This 
is in gênerai accomplished by conveying the air-çharged soda water 
through a straight tube of small diameter, the water being discharged 
without interruption in a "sharp" strong stream into the réceptacle, the 
■'soft" or difïused stream being produced by conveying the water 
through the port into a tube which immediately branches into two tubes 
of equal or greater diameter, from which the water is discharged against 
the sides of the nozzle through which it passes softly into the glass. 
That this is the main and cpntrolling idea embodied in both claims (i 
and 5) of the patent in suit (the fifth clajm only differing from the first 
in that it includes "means for adjusting and for holding said valve 
against the seat"), is clearly set forth in the testimony of complainant's 
expert. He says : 
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"Thîs daim" (referrlng to clalm 1) "eovers or describes a valve formed with 
separate ports either of whlch is adapted to be brought Into communication 
with an inlet port and one of wMch valve ports opens into a single passage or 
ehannel for deliverlng a forclble stream of 'sharp' soda, and the other of wbich 
valve ports communieates with a plurality of passages which will divide the 
fluid enterlng the Inlet port of the valve into several Independent streams or 
jets, for the purpose of deliverlng 'flat' soda. I understand, therefore, the 
leading or essentially novel feature of the patent in suit to be a valve élément 
having two ports, one of which leads into a single passage or channel and the 
other of which communieates with a plurality of passages or channels branch- 
ing out from a single port, and either of which valve ports may be brought into 
communication with an inlet, at the pleasure of the attendant, by turning a 
single part." 

"This claim" (referring to claim 5) "describes, but In slightly more spécifie 
terms, the same invention as is descrlbed in claim 1, with the addition to the 
combination of claim 1 of adjustable means of holding the movable portion of 
the valve against the valve seat and means for operating the valve." 

So the court below, quoting this testimony of complainant's expert, 
says: 

"Indeed, It seems to me, that one might safely déclare the dlstlngulshing 
feature of the invention to be the plurality of passage-ways by which the 
coarse stream is formed." 

This fairly states the question now before us, namely, whether a 
pluraHty of passages for the delivery of the coarse stream was new, 
or possessed patentable novelty in view of the prior art. The court 
further says: 

"If a broad construction Is given to the clalms In suit, they are probably 
anticipated by the two patents issued to W. P. Clark, No. 138,615, granted May 
6, 1873, and No. 358,650, granted March 1, 1887. Both of thèse patents show 
devices for reducing the pressure of the gas upon the 'soft' or 'coarse' stream, 
that differ from the complainant's device only as an orifice differs from an 
enelosed passage way or pipe." 

The learned judge, however, notwithstandine the "Clark" patents, 
felt compelled to sustain the novelty of complainant's devices, saying : 

"I am not insensible to the strength of the defendant's argument that the 
complainant's pipes or passageways are mère extensions, or prolongations, of 
the orifices of the prior art, and are therefore either anticipated by the Clark 
patents, or do not disclose patentable invention ; but I am bound to save the 
patent If this be reasonably possible, and I think such a resuit may fairly be 
reached by a narrow construction, which restricts the complalnant to his par- 
ticular device, but leaves hlm with a visible distinction from the prior art, 
and a distinction that I cannot say Is devoid of patentable Invention. My 
principal reasons for holding the invention to be patentable are the presumption 
of novelty arlsing from the grant, and the fact that the défendants think so 
well of the device that they use It themselves, 'although they control the Clark 
patents and can, therefore, employ the orifices freely, If thèse produce as good 
results." 

It is precisely upon this point of the relation of the device for pro- 
ducing a "coarse" or a "soft" stream, set forth in the "Clark" patents, 
to that of the device for the same purpose in the patent in suit, that we 
are compelled to differ from the learned judge of the court below. The 
obvions means for diminishing the force of a stream under a given pres- 
sure from a given source of supply, is to enlarge the orifice and conduit 
through which it is delivered. In valve mechanisms of the gênerai 
character of those of the patent in suit, used for the drawing of soda 
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water, the size of the ports or orifices through which the water passes 
into the passageways for delivering the "sharp" and "soft" streams 
respectively, remains the same. The size or diameter, therefore, of the 
tube or passageway whose upper open end registers and connects with 
said orifice, must be the same for both the "sharp" and "soft" streams. 
To branch the passag'eway for the "soft" stream, either immediately 
after it leaves the orifice, or at a greater or less distance therefrom, 
into two or a plurality of passage ways, each of which is of capacity 
equal to or greater than the single receiving passageway, would obvi- 
ously diminish and diffuse the force of the stream ultimately delivered 
at the end of the nozzle into the receiving vessel. It is to be remarked, 
liowever, that the patent in suit contains no such statement or require- 
ment as that the cross sectional area of the two passageways combined 
shall be greater tlian that of the inlet port. Whether such an obvions 
device for diminishing the force of the stream involved patentable in- 
vention, or required more than ordinary mechanical skill to contrive 
it, need not now be passed upon, as we are of opinion that the construc- 
tions shown in the "Clark" patents referred to clearly involve the prin- 
ciple of the device o£ the patent in suit, and accomplish the same pur- 
pose by similar means. 

In the devices of the "Clark" suit, the "coarse" stream is conveyed 
from the inlet port of the valve through a single tube until it is inter- 
sected by a short tube at right angles thereto, through which the water 
is discharged on the one side and the other, against the sides of the noz- 
zle, or into or against the sides of some diffusing réceptacle not materi- 
al to be hère considered. Thus : 



i 
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In the device of the patent in suit, as well as in the defendant's de- 
vice, the "coarse" stream goes through the port into a passageway or 
conduit, which at a short distance from the port branches into two pas- 
sageways, which make an acute angle with each other, and from the 
ends of which the water is ddivered. Thus : 
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It is plain to us, that the principle upon which the force of the stream 
is diminished and diffused, is the same in both devices, and that the 
means of accomplishing that purpose are practically identical. If we 
could conceive the branches of the patent in suit to be raised up until 
they stood at right angles to the single conduit from which they branch, 
we would hâve precisely the form of the "Clark" device, except as re- 
gards the length of the branches. The appellee contends, however, and 
the court below seems to hâve adopted the contention, that the trans- 
verse passageway in the "Clark" device does not constitute two passage- 
ways, but two orifices or holes in the end of the single passageway. 
This conception may be due, however, to the shortness of the intersect- 
ing passageway, its ends as portrayed in the "Clark" patents extending 
but a very short distance from the single passageway, owing probably 
to the confined space in which they are placed. This différence, how- 
ever, is not a différence in the essential feature which characterizes 
both devices. 

There is still another patent, of a date earlier than either of the 
"Clark" patents, to wit, the "Fergus" patent. No. 124,892, issued March 
26, 1872, which discloses still more distinctly the principle of the device 
of the patent in suit, which we hâve been discussing, to wit, a plurality 
of passages or channels leading from a port or ports other than that 
through which the "sharp" stream passes. In this device, there are 
three ports, one for the "sharp" stream and two Connecting with pas- 
sageways for the "coarse" or "soft" stream. Both of thèse latter pas- 
sageways terminate in two transverse conduits, instead of one, as in the 
"Clark" patents, giving three distinct branches, instead of two. The 
éléments of the first claim of the patent in suit cover exactiy the "Fer- 
gus" patent. In it, we hâve a forcible stream or jet branching into a 
"plurality of passages or channels," "adapted to divide the water receiv- 
ed through the port and deliver it in independent streams or jets." 

It is true, that the device of the patent in suit was distinguished from 
ail other devices by certain détails, such as the closure of the bottom 
of the two branch pipes or passageways, and their perforation for 
some distance from the end, by upwardly inclining apertures, which 
deliver the soda water against the walls of the encasing nozzle. This 
détail may hâve contributed to what appellee claims to hâve been the 
greater speed and gênerai efficiency with which glasses were filled at 
the nozzle. That, however, is a matter of degree, which will not of 
itself render a device patentable. If, however, it were an essential 
feature of the patent in suit, it neverthelesss clearly appears that it is 
not reproduced in the defendant's construction, the branch pipes in 
which are open at the ends and deliver their streams against the bot- 
tom and sides of a cup or basin, over the rim of which the water flows 
through the encasing nozzle. 

We do not agrée with the contention, that the fact that the file 
wrapper discloses the patent to hâve been granted as first applied for, 
without any références, adds any force to the presumption of novelty 
arising from the grant. On the contrary, we think the force of that 
presumption is much diminished, if not destroyed, by the lack of any 
référence by the Examiner to, or considération of, the "Clark" patents. 
It does not seem likely that an expert examiner would pass them by, 
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without notice or considération, îf they had been called to hîs atten- 
tion. We feel compelled, therefore, to the conclusion, that the first 
and fifth daims of the patent in suit are invalid for want of patentable 
novelty. 

The judgment below is therefore reversed, with directions to enter 
a decree in conformity with this opinion. 



TOUNG V. CLIPPER MFG. CO. 

(Circuit Court of Appeals, Second Circuit January 27, 1904.) 

No. 52. 

1. Patents— Infbingement—Papke Fastenek. 

The Mcintosh design patent, No. 27,514, for a design for a cUp or fas- 
tener, If valld, must be conflned to the précise détails of the design as de- 
Bcribed and elaimed, and Is not Infringed by a clip of a différent shape. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

For opinion below, see I2i Fed. 560. 

Harold Binney and S. L. Moody, for appellant 

Edmund Wetmore, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. Appeal from a decree dismissing bill for infringe- 
ment of patent No. 27,514, granted to complainant, as assignée of Wil- 
liam R. Mcintosh, August 10, 1897, for a design for a clip or fastener. 
The patented design covers "a fastening device made of a single 
pièce of wire bent so as to form a heart-shaped body portion, having 
depending résilient arms, adapted to impinge upon the body portion." 
It is unnecessary to discuss the persuasive évidence introduced in sup- 
port of the défenses of want of invention, prior public use, anticipa- 
tion, and lack of patentable novelty, which shows that the patent is 
of doubtful validity. In any event, in view of said évidence, it must 
be confined to the précise détails of the design, as described and claimed. 
The patented clip is described and shown in the patent drawing as com- 
prising two curved parts, forming separate loops, so arranged as to 
constitute the heart-shaped body. The defendant's design bas no 
curved loops, but comprises two triangles so contacting at the upper 
angle as to form a diamond-shaped center. We conclude, therefore, 
that there is no infringement 

The decree is afïîrmed, with costs. 
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STANDARD BLBVATOH INTERLOCK CO. ▼. RAMSET et al. 

(Circuit Court, E, D. Pennsylvanla. May 20, 1904.) 

No. 22. 

1. Patents— Suit fob Infeingement— Amendment of Pleadino. 

Under the authority given the court to permit amendinents by cquity 
rule 60, a défendant in a suit for Infringement of a patent, who bas set 
up prier Invention, knowledge, or use, will be given leave to amend bis 
answer, even after replication flled, by adding tbe name of another wit- 
ness, giving bis place of résidence, as required by Kev. St. § è920 [U. S. 
Comp. St 1901, p. 3394], wbere satisfied that tbe application la not made 
for delay, and tbat tbe amendment Is In furtberance of justice. 

In Equity. On pétition for leave to amend answer. 

Howson & Howson, for complainant. 
Horace Pettit, for défendants. 

HOLLAND, District Judge. The défendant has filed a pétition 
asking leave to amend its answer by adding the name of William H. 

B. Teamer thereto, giving his place of résidence, as required by sec- 
tion 4920, Rev. St. U. S. [U. S. Comp. St. 1901, p. 3394], in cases 
where the défense sets up previous invention, knowledge, or use of 
the thing patented. The complainant objects to the allowance of this 
amendment upon the ground that the amendment is desired after fil- 
ing of the rephcation, that it introduces new matter of défense, and 
that suificient reason is not given for the omission of this name in 
the original answer. 

Rule 60 of the equity rules, upon motion and cause shown, sup- 
ported by affidavit, after due notice to the adverse parties, authorizes 
the allowance of amendments by spécial leave of court, or a judge 
thereof, in any material matter, as by adding new facts or défenses, 
or qualifying or altering the original statement. It appears that it 
has been customary in answers in thèse cases, as was donc in this 
case, to add a clause praying leave to add additional names of wit- 
nesses possessing information of prior knowledge and use, when as- 
certained, and as the défendants may be advised. The affidavit sup- 
porting the motion for amendment does not set forth that the de- 
fendant was not in the possession of this information when the orig- 
inal answer was filed. It only avers that one of the counsel was not 
aware of the fact that Mr. Teamer possessed this knowledge. It was 
urged that the défendants did not know the requirements of the law 
as to practice and pleading, and that counsel requested the addition 
of this name as soon as it was brought to his attention. The court is 
convinced that the pétition is not presented for the purpose of delay, 
nor is there any indication that the complainant will be put to any 
extra cost, should this amendment be allowed. It is simply an ad- 
ditional witness in the Une of défense indicated in the original answer. 
The court does not know whether or not this information could 

T 1. Pleading In infringement sults, see note to Caldwell t. Powell, 19 0. 

C. A. 595. 

See Patents, vol. 38, Cent Dig. § 527. 
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have been communicated to counsel prior to filing the answer, îf the 
défendants had been informed as to the requirements of the law as to 
pleading în this particular; but as the authority to permit amend- 
ments is cohferred upon the court for the furtherance 6f justice, and 
to relieve the parties from the conséquence of their unavoidable ig- 
norance or mistake, and this authority may be exercised at any stage 
ûi the proceedings when its necessity becomes apparent, we deem it 
proper in this case to permit the amendment, as requested. 



WESTON ELECTRICAL INSTRUMENT CO. v. STEVENS et al. 

(Circuit Court, S. D. New York. Aprll 2, 1904.) 

1, Patents— Infbingement—Electrioai, Measuring Instrument. 

The Weston patent, No. 392,387, for an electrical measurlng apparatus, 
clalms 8, 12, and 13, held valld and infrlnged, on motion for preliminary 
Injunctlon. 

In Equity. Suit for infringement of letters patent No. 392,387, for 
an electrical measuring apparatus, granted to Edward Weston Novem- 
ber 6, 1888. On motion for prehminary injunctioû. 

William H. Kenyon, for the motion, 
Joseph C. Fr^ley, opposed. 

LA COMBE, Circuit Judge. So far as the papers show, the only pat- 
ent in this record which was not before Judge Wheeler in the suit 
against Jewell ([C. C] 128 Fed. 939) is the Cauderay patent. It is not 
at ail as near to the, invention of the patent in suit as are some of the 
patents and publications which were before Judge Wheeler. The 
Despres-d'Arsonville publication, which was principally relied upon on 
argument of this motion, was considered by him. It is mentioned in his 
opinion. Upon this application his conclusions as to validity and con- 
struction should be fbllowed. Without now making any décision as to 
the other clâims, it is held that 8, 12, and 13 are valid, and infringed by 
defendant's structure, which certainly is as close, if not doser, to the 
device of the patent than was the inf ringing structure in the Jewell Case. 



COLUMBIA AVE. SAVINGS FUND, SAFB DEPOSIT, TITLB & TRUST 
CO. V. CITX OF DAWSON et al. 

(Circuit Court, N. D. Georgla, W. D. August 3, 1903.) 

1. Res Judicata— Perçons Concluded bt Judgmeni— Mobtgagee. 

A mortgagee Is not prlvy to or bound by a judgment against the mort- 
gagor rendered In a suit conimenced after the mortgage was given, and 
to which he was not a party. 

2. FEDERAL Courts— FoLLOwiNQ State Décisions. 

A décision of the hlghest court of a state adjudglng vold a contract 
made by a clty, as beyond Its constltntional powers, Is notbinding on a 

T 2. State laws as rules of décision In fédéral courts, see notes to Griffin v. 
Overman Wheel Co., 9 C. U A. 548 ; Wilson v. Perrln, 11 C. C. A. 71 ; Hill 
V. Hite, 29 C. C. A. 553. 
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fédéral court In a suit Involving the rights of a citizen of another state 
under such contract, unless the rule applied In such décision had been so 
long and flrmly established as to hâve become a rule of property in the 
State at the time the contract was made. 

8. Municipal Oobpoeations— Contbact with Wateb Company— Rights of 
moktgagee. 

Where a contract between a clty and a water company provided that 
the City should, during a term of years,' pay an annual hydrant rental to 
the water company, oi' such trustée for its bonds as It mîght sélect, a 
trustée in a mortgage securlng bonds subsequently Issued by the com- 
pany, which covered ail the company's franchises and rights under the 
contract, has such an interest therein as will support a suit to enjoin its 
impairment by the clty, Independently of the water company. 

4. SAME — DEBTS— OOKTBACT TO PAY WATEB ReNTALS. 

A contract by a clty to pay a stated sum semiannually as hydrant rent- 
als during a term of years for water to be furnished by a water company 
for lire purposes does not create a debt, within the meaning of a consti- 
tutional provision prohibiting the incurring of debts beyond a certain 

limlt. 

6. Same— Contbact with Wateb Company— Impaiembnt. 

The grant by a city to a water company of the right to lay pipes in the 
streets, and to supply the clty and its Inhabitants with water for a term 
of years, after it has been acted on by the company, créâtes a contract 
which is protected from impairment by the fédéral Constitution, and the 
city may not during the term directly revoke the grant, or indirectly 
destroy or Impair its value by itself entering into compétition with the 
grantee. 

6. Same- Suit fob Enfokcemest of Oonteact— Défenses. 

A city which pald hydrant rentals for- a number of years to a water 
company under a contract, and then repudiated the contract and refused 
to malce further payment, but contlnued to use water from the hydrants 
In case of fires, at no time making any complaint of the service, cannot 
invoke a forfeiture of the contract because of détective or InefBcient serv- 
ice as a défense to a suit for its enforcement. 

7. Same— Poweb to Commute Taxes— Geoegia Constitution. 

Under the Constitution of Georgia, as uniformly construed by the Su- 
prême Court of the state, which construction is binding on the fédéral 
courts, a city has no power to exempt a water company from the payment 
of an ad valorem tax on its property for municipal purposes, either di- 
rectly or by commuting such taxes in considération of certain service to 
be supplied by the company. 

8. OONSTITUTIONAL LaW— IMPAIEMENT OP CONTEACT— INJUNCTION. 

A city granted a franchise to a water company, and also entered into 
a valid contract for water to be supplied by the company for clty purposes 
during a term of years. It subsequently repudiated such contract, refus- 
ing to pay further rentals, in which action it was sustained by the Su- 
prême Court of the state. At an élection afterward held, the issuance 
of bonds was authorized for the purpose of constructing city waterworks. 
Held, that such action constltuted an impairment by the state of the 
obligation of the contract, which entitled a mortgage trustée qt the com- 
pany which was by the contract made the alternative payée of the water 
rentals, and to which they were assigned by the company, to maintain a 
suit in equity in a fédéral court for the spécifie enforcement of the con- 
tract, and to enjoin the city from the issuance of bonds or the construc- 
tion of a competiug System of waterworks during the term of the con- 
tract 

%é. See Municipal Corporations, vol. 36, Cent. Dig. i 1834 
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^ In Equity. On report of màster and exceptions thereto, and mo- 
tion for final decree. 

The foUowing is the report of the master : 

Statement. 

The original blll was flled on May 1, 1899, by the complalnant, as trustée 
for the bondholders, against the clty of Dawson, certain Individuals In their 
représentative capaelty as offlcers of sald clty, and against the Dawson Wa- 
terworks Company. The blll alleged, In substance, as follows : 

The Dawson Waterworks Company on September 1, 1891, created the com- 
plalnant as trustée for 80 of Its flrst mortgage bonds, In the dénomination 
of $500 eaeh, and executed to complalnant Its mortgage or deed of trust con- 
veying, as securlty for the payment of Its sald bonds, ail of Its real and Per- 
sonal property, corporate rights, franchises, privilèges, and appurtenances, 
together wlth ail incomes, rents, earnings, issues, and profits then or there- 
after payable to the company, and In partlcular the ineome payable to the 
sald Company, or to the trustée for Its bondholders, lu virtue of the contract 
with the Clty of Dawson in that regard. Sald bonds, aggregatlng $40,000 in 
amount, dated September 1, 1891, and payable September 1, 1916, wlth inter- 
est at the rate of 6 per centum per annum, payable semiannually, were duly 
issued and sold In open market to bona flde purchasers for value. The bonds 
were issued and sold In order to procure the money neeessary to construct 
and equlp a System of waterworks, as contemplated in a certain contract be- 
tween the clty of Dawson and the waterworks company. Thls contract Is 
contained In an ordlnance of the clty of Dawson, acting In Its corporate 
capacity, of February 21, 1890, whereby E. L. Bennett, his associâtes, suc- 
eessors, and assigns, were to become Incorporated under the laws of the state 
of Georgla under the name of Dawson Waterworks Company, which com- 
pany, withln the time llmlted, was to construct, complète, and hâve In opéra- 
tion a thorough System of waterworks In accordance with the spécifications 
and the plans of the contract, and was from time to tlme to extend Its mains 
and pipes and enlarge its System to meet Increaslng demands conséquent upon 
the growth of the clty; and, In considération of the company's agreeing to 
furnish a free and unrestricted use of its water for flre protection for the 
perlod of 20 years, the city of Dawson undertook and agreed to pay to the 
company, or to such trust company as might be chosen as trustée for the 
bonds to be Issued, the sum of $2,000 annually for the perlod of 20 years; 
such payments to be made on the Ist days of January and July In each year. 
The ordinance provided that a taX sufiiclent to pay such rentals should Be 
annually levled, specified the number of flre plugs to be establlshed, and llm- 
lted the price to be charged to private consumers. 

The clty of Dawson, on June 11, 1886, submitted to the quallfled voters of 
the City, after publication of notice thereof for four weeks In the newspaper 
In which légal notices were publlshed, the question whether the city should 
Incur the expense of waterworks. The élection was held, and more than two- 
thlrds of the quallfled voters cast thelr ballots In favor of incurrlng the ex- 
pense of waterworks. The resuit of the élection was declared to be in favor 
of waterworks. The contract entered Into between the city of Dawson and 
R. h. Bennett, as above referred to, was publlshed In fùU In the public gazette, 
and was acquiesced in by ail of the citizens. The Dawson Waterworks Com- 
pany waa duly Incorporated, and proceeded to construct a complète and thor- 
ough System of waterworks In accordance wlth the spécifications and requlre- 
ments of the sald contract. The System was falrly and fully tested by the 
clty, and was found to satisfactorily comply wlth ail of the requlrements of 
the contract. The clty council of Dawson on August 12, 1891, adopted a 
resolution declaring that, after fully testing sald System, It was accepted 
by the clty as fully complylng wlth the contract The waterworks company 
bas contlnued to maintaln and operate Its System In full eompUance wlth the 
requlrements of sald contract contlnuously from that tlme, and the clty ha s 
contlnuously enjoyed the flre protection contracted for, and for that purpose 
has contlnuously used the water so often as requlred. 

It was understood and contemplated by the clty of Dawson at the time 
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of entering into the contract that the money requlred to construct the System 
of waterworks was to be procured In whole or In part by the Issuance and 
sale of the bonds of the water company; and, in order to render the bonds 
more salable, the city, by said contract, agreed and promlsed to pay to the 
trustée for the bondholders the annual rental stipulated In the contract, thus 
inviting Investors to become purchasers of the bonds upon the falth that the 
clty would observe Its obligations as therein contalned. The bonds were ne- 
gotiated and sold upon the falth that the clty of Dawson would pay said 
rentals, to be applied to the liquidation of the principal and interest of said 
bonds, and the proceeds of said bonds were used in the construction of the 
waterworks System. 

After using the water without objection or complaint for several years, the 
clty councll on June 27, 1894, adopted a resolution declinlng to further carry 
ont its contract with the waterworks company ; assigning as the reason there- 
for that the contract created such an indebtedness as was forbldden by the 
Constitution of the state of Georgla, and was therefore not biuding upon the 
city. The waterworks company had in no way failed to comply with its con- 
tract, nor had any eomplaint been made as to the character of the service, 
the pressure, or the quantity of the water furnished. At the time of the 
passage of the resolution, the city of Dawson was consldering the question 
of purchaslng the waterworks, and it is charged that the purpose of the city 
in repudiating the contract was to destroy the value of the property, by with- 
drawing the revenues necessary to its existence, and forcing the company to 
sell at such priée as would be satisfactory to the city. In pursuance of this 
scheme on the part of the city, an équitable pétition was on June 29, 1894, 
brought in the state court, in the name of certain taxpayers, against the city 
and the waterworks company, seeking to enjoin the city from paylng the 
rentals accruing to the waterworks company, on the ground that the con- 
tract in that regard was void under the Constitution and laws of Georgia. 
It is charged that this suit was instituted at the instance of the city for the 
purpose of having its contract with the waterworks company declared void. 
Upon the hearing the injunction prayed for was denied, and the suit was 
subsequently dismissed. Prior to that time the city had recognized said 
contract as valid and subsisting, and had levied and collected the taxes re- 
quired to meet the annual rentals. The rental accruing for the year 1894 
was paid, less a déduction on account of taxes which it was claimed were due 
the city by the waterworks company as an ad valorem tax on its property 
therein. Since December 31, 1894, the city bas refused to pay or make pro- 
vision for the payment of the annual rentals due the water company under 
the contract In December, 1894, the city, through its mayor, notifled the 
waterworks company that a resolution had been adopted declaring that the 
city would not be liable on the contract after January 1, 1895, notwithstand- 
ing which the city bas continuously, since January 1, 1895, availed itself of 
the fire protection afforded by the waterworks company; thereby Intendlng 
to take the beneflt, though declining to carry ont the obligations, of the con- 
tract. The public ordinances of the city providing for the use of the water 
by the lire department were never repealed, the flre companies were not for- 
bldden to further use the water, and no other means of flre protection was 
provided by the city. Apparatus was furnished by the city to its flre depart- 
ment for the use of the water, and members of the flre companies were glven 
tax exemptions by the city in considération of thelr services as flremen. 
The mayor and members of couneil, as well as other citizens, subsequently 
assisted in the use of the water on the occasion of varions Ares. The water- 
works company decllned to acquiesce in the répudiation of the contract by 
the city, and gave notice that It would continue to furnish water with the 
required pressure for the use of the city for fire protection. The waterworks 
company has observed the requlrements of the contract, has maintalned the 
pressure called for, and has furnished the clty at ail times with the free and 
unrestricted use of Its water in cases of flre. The waterworks company has 
at ail tImes held Itself In readiness to furnish the water contracted to be 
supplied In lieu of city taxes to ail municipal buildings and for the foimtalns 
as specifled, notwithstanding which the city of Dawson has assessed, levied, 
and attempted to collect municipal taxes against the company for the year 
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1895. An exécution for sueh taxes bas been Issued and placed In the hands 
of the City marshal for collection by seizure and sale of the waterworks prop- 
erty. 

The city of Dawson called an élection for December 12, 1894, to détermine 
whether the city should issue bonds in the sum of $35,000 to erect or buy 
waterworks and electric lights for the city. The resuit of the élection was 
declared by councll to be In favor of issuing the bonds. Bonds in the amount 
of $10,000 hâve been, pursuant to sald élection, issued and sold, and with the 
proceeds the city bas erected an electric llght plant. The remainder of said 
bonds, amounting to $25,000, hâve not been sold, but it Is charged to be the 
purpose of the city to invoke a ruling of the court whether its eontract with 
the waterworks company Is binding, and, if the décision sliould be favorable 
to the city, thereafter to sell the bonds, and with the proceeds erect its own 
System of waterworks, and dispense with the vvater supply and flre protection 
whlch the city enjoys under its exlsting eontract It is charged that It was 
the plan and purpose of the city, wMle intendlng to repudiate the eontract, 
nevertheless to continue to use the water, and enjoy the fire protection there- 
by afforded, until such time as it could sell Its bonds and erect its own water- 
works. The Suprême Court of Georgia haviug decided that the eontract in 
question created a debt, and, as such, was forbidden by the state Constitu- 
tion, the city of Dawson has determined to sell its said bonds, and is now 
engaged in an effort to procure a sale thereof for the purpose of erecting a 
System of waterworks, in violation of its eontract, and in total destruction of 
the rights of the waterworks company and the holders of its bonds. 

The waterworks company has no property save its waterworks plant and 
the value of its eontract with the city of Dawson. Other than from thèse 
sources, it has no means with whieh to pay operating expenses and the inter- 
est and principal of the bonds. The abrogation of its eontract with the city 
would resuit in the almost complète destruction of the value of the property 
of the company. If the city of Dawson should be permitted to erect and op- 
erate its own System of waterworks, the company would be in no position 
to compete successfully for the patronage of private consumers. 

The waterworks company, recognizlng the right of the complalnant to pay 
the rental due and to become due under its eontract with the city, in order 
to protect the rights of the bondholders, has yielded to complainant's demand 
that it shall in future bave the exclusive right to collect from the city of 
Dawson ail rentals accruing under the eontract for the year 1896, and subsé- 
quent thereto, of whlch the city has been duly notlfled, and payment of rent- 
als has been demanded. 

The bonds issued by the waterworks company were in the flrst instance 
sold to the American Pipe Manufacturlng Company, a New Jersey corpora- 
tion. The latter company sold ail of its bonds in open market for value, and 
the same are now owned by a number of différent persons. The American 
Eipe Manufacturlng Company is largely engaged in the construction of wa- 
terworks, and f requently reçoives in payment bonds of the companies for 
whom the Works are constructed, and consequently has fréquent occasion to 
negotlate and sell sueh bonds, and is Interested in seeing that the obligations 
thereof are duly protected. At the request of the waterworks company, the 
pipe manufacturlng company, in order to save the waterworks plant from 
foreclosure and sale, has paid the interest falling due on the bonds, up to 
and ineluding that due on March 1, 1899. Thèse payments were made under 
an agreement that the pipe manufacturlng company should be subrogated to 
the rights and remédies of the original holders of the interest coupons. Com- 
plalnant asks leave to repay the pipe manufacturlng company the moneys 
thus expended, if there should come into its hands a surplus sufflcient for 
the purpose over and above the payment of accruing interest on the bonds, 
and the création of a sinking fund to be used in discharge of the principal 
of the bonds. 

The bill prays for an injunctlon agalnst the city of Dawson, restraining 
the érection, installation, or opération of any System of waterworks in and 
for said city, or from entering into any eontract with any other person for 
the construction, opération, or use of any System of waterworks, or for the 
supply of water for fire protection In violation of the eontract of the Daw- 
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son Waterworks Company with the city, or from issuing and disposlng of 
bonds, or from paying ont any money, or ineurring any obligation, or enter- 
ing into or carrying out any contract for the création of a System of water- 
works, other than that existing with the Dawson Waterworks Company. It 
Is further prayed that the court wlll, by injuuction, préserve t^e sanetity 
and integrity of the contract between the city of Dawson and the waterworks 
Company, and that said contract be decreed to be valid and mutually blnding 
upon the parties thereto ; that the said contract be required to be speciflcally 
enforced ; that the complainant may recover from the city, in trust for the 
benefit and use of the bondholders, the rentals due by the city for the use 
of the water for the year 1896 and succeeding years ; and for gênerai relief. 
Attached to the bill, as exhibits, are the mortgage or deed of trust referred 
to, and the ordinances of the city creating the contract between the parties. 
Upon this bill a rule nisi was duly issued and served, and a temporary re- 
strainlng order was granted. 

On June 26, 1899, prior to the hearing of the rule, the complainant, by leave 
of the court, amended its bill of complalnt, alleging that the ordinance of 
the city of Dawson repudiating its contract was an attempt to impair the 
obligation of the contract and destroy the value of the property of the water- 
works Company, in violation of the Constitution of the United States ; that 
the ordinance of said city of October 4, 1894, ordering an élection for the 
purpose of determining whether the city should issue bonds for the purchase 
or érection of a System of waterworks and an electric light plant, and the 
ordinance of November 5, 1894, declaring the resuit of the élection held under 
the prior ordinances, and the refusai of the city to levy a tax for the purpose 
of paying the rentals due the water company, are likewise in impalrment of 
the obligations of its contract with the waterworks company, and in violation 
of the Constitution of the United States. It is further alleged that such or- 
dinances and conduct on the part of the city, If given effect, will deprive the 
holders of the bonds of the waterworks company, as well as the waterworks 
company itself, of their property without due process of law. In violation of 
the fédéral Constitution. The other matters contained in the amendment 
are not material to be now referred to. 

In answer to the rule, the city of Dawson objected to the jurisdiction on 
the ground that, after arranging the parties according to interest, the requi- 
site diversity of citizenship did not exist. The city further answered, deny- 
ing the material allégations of the bill, and contending that the alleged con- 
tract between the city and the waterworks company was utterly void, under 
the Constitution and laws of the state of Georgia, and had been so declared 
by the Suprême Court of the state of Georgia in the case of City of Dawson 
V. Dawson Waterworks Company, 106 Ga. 696, 32 S. E. 907. The answer of 
the city is hereinafter more fully referred to. 

The cause came on to be heard under the rule before Circuit Judge FAR- 
DEE, whereupon the court, after considering the évidence and the argument 
of counsel, granted on September 16, 1899, an order for Injuuction pendente 
lite, as prayed in the bill, and further ordered that the défendants might apply 
to the court at any time after 30 days from the date of the order for a test 
of the ability of the Dawson Waterworks Company to perform Its obligations 
in regard to the furnishing of the water to the city of Dawson for municipal 
purposes and fire protection, according to the letter and spirit of its contract, 
and upon such application the court would order a test and trial of the same 
by experts, under the direction of a master, and take such action upon the 
master's report as equlty might require. The injunction as ordered was duly 
Issued. From this order granting an Interlocutory Injunction an appeal was 
duly prosecuted to the Circuit Court of Appeals. That court dismissed the 
appeal without considering the merits of the controversy, upon the ground 
that an appeal will not lie to a Circuit Court from an order granting an In- 
terlocutory Injunction in a case Involving the construction and application 
of the Constitution of the United States. City of Dawson v. Columbia Ave- 
nue, etc., Company, 102 Fed. 200, 42 C. C. A. 258. 

To the original bill the défendant city of Dawson demurred for want of 
jurisdiction in the court, oii the ground that, after arranging the parties ac- 
cording to Interest, the requisite diversity of citizenship did not exist, and 
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on the further ground that no fédéral question was Involved. The défendant 
also demurred to the blll for want of equlty, on the ground of an adéquate 
remedy at law. After argument of counsel, the demurrer was overruled on 
July 8, 1901 ; "the court considering the law and equity to be wlth the com- 
plainant, and the demurrer to said bill not well taken." Thereafter, on the 
3d day of August, 1901, the clty of Dawson and the défendants, who were 
belng sued in thelr représentative capacity as ofRcers of sald clty, flled their 
answer to the bill as amended. The answer is, in substance, as follows : 

The Dawson Waterworks Company, a Georgia corporation, Is the real com- 
plalnant In the Iltlgatlon, and the blll has been brought in the name of Co- 
lumbla Avenue Trust Company as eomplainant, wlth the waterworks Com- 
pany as défendant, collusively, and for the purpose of conferring jurisdlction 
upon the fédéral court, and for the further purpose of avoiding the judgment 
of the Suprême Court of Georgia declaring the contract involved to be invalld. 
Wherefore it was prayed that the court dlsmiss the blll for want of jurisdlc- 
tion. 

Further answering, the défendants say that, under the Constitution and 
laws of Georgia, the alleged contract between the waterworks company and 
the clty is absolutely void ab initie, because expressly prohlbited. On the 
14th day of March, 1899, the Suprême Court of Georgia, In the case of Clty 
of Dawson v. Dawson Waterworks Company, adjudged that, under the Con- 
stitution and laws of Georgia, and its settled publie poUcy, the said contract 
was vold ab initlo, and that complète performance on the part of the water- 
works company did not estop or prevent the clty from pleadlng the illegality 
of the contract. The eomplainant, Columbia Avenue, etc.. Trust Company, is 
a mère privy and assignée of the cause of action Involved in the décision by 
the Suprême Court of the state, and has become such since said décision. The 
défendants plead that ail of the questions and issues now made In the bill as 
amended are res judicata, and they pray the court to follow the judgment of 
the Suprême Court of the state. The answer contains a gênerai déniai of the 
materlal allégations of the bill. 

The élection held by the clty In 1886 to détermine whether the clty should 
Incur the expense of waterworks was void for uncertainty, and has been so 
declared by the Suprême Court of Georgia, and was Insuflacient to predicate 
the contract in question, or any légal contract. It is admitted that In June, 
1894, the clty repudlated and renounced the alleged contract with the water- 
works company. Since the year 1894 the clty has not, in its public capacity, 
used or authorized the use of any of the water of the waterworks company. 
If any of the clty officiais hâve used the water on occasions of flre, it was in 
their capacity as private eltlzens acting in an emergency. 

It Is denied that the eomplainant sUstains any contractual relation to the 
city with référence to the subject-matter of the suit, or. If such relation did 
exlst, the contract, being totally void, could not be valld for the beneflt of any 
party thereto, or of third persons whose rights depended upon those of the 
parties. Défendants deny any Improper motive in repudlating the contract, 
and deny any effort or intention to impair the value of the property of the 
water company, or force the company to sell to the city for less than its value. 

Refusai to pay water rentals for the year 1895 and succeeding years is ad- 
mitted. It is averred that during thèse years the System of waterworks has 
been defective, Insufflclent, unrellable, and almost unserviceable as a means 
of protecting the city from flre. The requlred amount of pressure did not 
exist. The System was not kept In prbper condition for prompt and effectuai 
use, and was so unsatisf aetory that, on nearly every occasion when the eltlzens 
endeavored to use the water to extingulsh Ares, there was a failure to obtain 
sufflcient water under the requlred pressure. During thèse years the water 
company had notice and knowledge of the inadequacy and inefflciency of the 
System, and on one occasion, in June, 1897, on a test made by the superln- 
tendent of the company under the conditions laid down in the contract, the 
System failed to measure up to the standard, In that the water was throwa 
vertically not more than 30 feet, instead of 50, as requlred. The inefaciency 
of the System as then demonstrated had contlnuously existed since 1894 up to 
the date of the flling of the bill. 
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Tbe rémission of municipal tazet, ai contalned In th» lald eontract, Is nt- 
terly void nnder thé laws of the state. SInce the renimclatlon of the eontract 
by the clty, it has not used or received the water of the water company und» 
the terms of the eontract or otherwise, and taxes upon the water company's 
property for the year 1895 and succeeding years are due and unpald. 

It is not denied that the clty proposes to erect its own system of waterworks, 
but It is contended that, under the décision of the highest court of the state, 
it has the right to do so, It is denied that the complainant, as trustée, has 
any right to malntain this suit for the benefit of the bondholders. In reality, 
the suit Is at the Instance and for the benefit of the water company, which 
had been allowed to collect ail rentals from the clly untll after the litlgation 
in the state court. The water company has no exclusive franchise for com- 
pleting, equipplng, and operating waterworks In the clty, and, under the Con- 
stitution and laws of the state, can hâve none ; nor Is the clty prevented from 
constructing and maiutalning Its own system, after complying with the requlre- 
ments of the law In that regard The clty and its Inbabltants hâve suffered 
damage and Injury by reason of the inadequacy of the présent system, and, the 
water company being Insolvent, it became the right and duty of the clty to 
provide an adéquate and satisfactory system for fire protection, and for the 
health, safety, and welfare of the Inhabitants of the city. It Is true that the 
clty has never complalned to the Columbia Avenue Company as to the Ineffl- 
clency of the waterworks or the character of the service, because the city did 
not know that the complainant was entitled to such notice, and for the further 
reason that the clty, having declined to carry out the alleged eontract and to 
pay the water rental accrulng thereunder, consldered that It had no right 
thereafter to complain to any one touchlng the Inefflciency of the service. 

Not only was the water furnished by the water company Insufflcîent to 
afford the flre protection contemplated in the eontract, but it was impure, un- 
wholesome, and unfit for domestic use and sanitary purposes. At times the 
water was so muddy it was unflt for drinklng or bathing purposes, and on 
several occasions was so thick with mud that a flow could not be obtained for 
use in extinguishing Ares. The sources of water supply were deslgnated by 
resolution of the clty council of March 14, 1891. The water company has not 
derived its supply solely from thèse sources, or either of them, but has fur- 
nished water mingled with surface and branch waters, and from the waters 
washing from the adjacent hlUs and flelds. This water It has allowed to ac- 
cumulate In swampy places, covered with undergrowth and woods. The water 
so obtained was furnished without being flltered, and was loaded with mud 
and fllth. 

To this answer, replleation was duly flled, and at this stage of the cause 
référence was made to the master. 

Findings of Fact 

(1) The clty council of Dawson, by ordlnance of May 10, 1886, dlrected an 
élection to be held on June llth following, at which the question of incurring 
the expense of waterworks should be submitted to the qualifled voters of the 
city. At this élection the ballots cast were for "waterworks" or "no water- 
works." The resuit of tbe élection was in favor of waterworks, and this 
resuit was declared by the city council on July 18, 1886. Following this élec- 
tion, the officiais of the clty made some effort to secure a system of waterworks, 
but no substantlal results were accomplished. No deflnite plans for a system 
of waterworks had been developed, nor were any uegotlatlons looking to a 
pMticular eontract either pendlng or in contemplation at the time. Nearly 
four years thereafter, the city entered Into the eontract with E. L. Bennett 
which forms the subject of this suit. Neither In the negotiations leadlng up 
to the eontract, so far as the évidence discloses, nor In the eontract Itself, Is 
there any mention of or référence to this élection as furnishing authorlty for 
the eontract, or as an inducement thereto. I therefore flnd, as a matter of fact, 
that at the time of the eontract the resuit of the élection of June 11, 1886, was 
not in contemplation of the parties, and that the said élection constltuted no 
authorlty for entering into the eontract on the part of the city. 

(2) The eontract entered into between E. L. Bennett and the city of Dawson 
Is in the form of an ordlnance adopted February 21, 1890, and Is, In substance. 
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tts'ïoUowst Sfectlon I grants to R. t. Bennett, Ùs associâtes, successors, and 
asSlgûs, who are to becoinè lncori)6ratéd as the Dawsoû Watët Works Company, 
the exclusive rîght and privilège, for the period of 99 yeàrs; of eonstrvicting, 
maintalnirig, and operating a System of watervsrorks for the purposë of supply- 
ing the city and its inhabitants with water for protection against fire, and for 
domestic, sanitary, and other useful purposès. Sectlbn 2 çonfers upon the 
Company the exclusive right and privilège of excavating ând laying water 
pipes and mains along the streets and avenues of the citf, as then open or as 
thereafter extended. Section 3 gives the right toerect buildings, tanks, a.nd 
other structures, and make necessary improvements, on lands owned or con- 
trolled by the city, exceptlng its public squares. Section 4 requires the Com- 
pany to complète and bave in opération withln 18 months a complète and 
thorough System of waterworks, to consist of 4.8 miles of . pipe, of 4, 6, and 8 
inches in diameter, with a réservoir of not less than 40,000 gallons capacity, 
"and of suliicient height to produce a pressure on the mains such that from 
any hydrant located on the principal streets a stream of water wlll b© pro- 
jected flfty (50) feet vertically in still air through one hundred feet of flre 
hose with a one-ineh nozzle àttàched." ïhe company is required to continue 
during its existence to furnish a sufflcient supply of water for the purposès 
named, unless prevented by unavoidable and providential cause, in whlch 
event it should be allowed a reasonable time withln which to make repairs, 
af ter whlch, should It fail to furnish such supply of water, its franchise, from 
that fact, should be forfeited. Section 5 provides that the company shall from 
time to tlme extend its mains and enlarge its System to meet the increaslng 
demanda conséquent upon the growth of the city. Section 6 récites that in 
considération of the company guarantylrig to the city for the period of 20 
years, and as long thereafter as the company should operate the waterworks, 
a free and unrestricted use of the water for flre protection, and agreeing to 
establlsh at convenient places, not exceeding 50, fire plugs of approved pattern, 
to be increased in number as the city grows in population, and to furnish, for 
fire protection only, water to flll the publie cisterns, the elty obllgated itself 
"to pay to the said Company or to such trust company as the Dawson Water- 
works may elect or décide upon as thelr trustée for thelr bonds the sum of 
two thousand ($2,000) dollars annually for twenty years," in semiannual pay- 
ments of $1,000 each, on the Ist day of January and July in each year, and in 
case the city should, from lack of funds or other cause, fail to make such 
payments on the days named, it agreed that warrants should be issued on the 
ci^ treasurer in favor of the company for the amount due. Section 7 re- 
quired the city council to make provision each year for the payment of the 
stipulated rental by levylng a tax sufflcient for the purpose upon the taxable 
property in the city. Section 8 limited the charges to private consumers of 
the water, and prescrlbed a schedule of maximum charges for various uses. 
Section 9 contains the agreement that, in considération of water to be fur- 
nished the public municipal buildings and two public fountains, "the City of 
Dawson hereby obllgates itself to remit to said Company, its successors and 
assigns, any and ail license fées, taxes, dues and charges whlch may at any 
time hereafter be levled or assessed by said City against said company or 
upon the plant to be used In said waterworks System." Section 10 gives the 
assent of the city to the charter that may be obtained by the waterworks 
company; conferrlng upon it the exclusive franchise to construct, malntain, 
and operate a System of waterworks in the city. Section 11 déclares "that 
the provisions of this ordlnance shall be mutually binding upon the City of 
Dawson and R. L. Bennett and associâtes, and the company to be organlzed 
by them in pursuânce of the provisions thereof, and it shall bave the force 
and effect of a contract between the respective parties as f ully and completely 
as If it were drawn in that form and signed by the eontracting parties." I 
flnd that the ordinance as above recited and referrèd to was aceepted by R. 
II. Bennett, and constituted the contract as between hlm and the city of 
Dawson. This contract and the franchises therein grûnted were subsequently, 
on March 17, 1891, transferred and âssigned by R. L. Bennett to the American 
Pipe Manuf acturing Company, and by that company were on August 20, 1891, 
transferred and assigned to the Dawson Waterworks Company, whlch com- 
pany had become Incorporated under the laws of the state of Georgia. 
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(3) I find tbat the city of Dawson had express notice that bonds were to be 
issiied and sold for the purpose of procurlng the money with which to cohstruc^ 
the waterworks plant, and that the clty acquiesced in this arrangement. In 
the original ordlnance of February 21, 1890, creating the contract between 
the parties, the city agreed to pay the water rental to the waterworks Com- 
pany, or to such trust company as the waterworks company might elect or 
décide upon as trustée for théir bonds. At a meeting of the city council held 
on March 23, 1891, a communication was recelved from the American Pipe 
Manufacturing Company stating that it had purchased the franchises of R. 
L. Bennètt to build waterworks in the clty, and asking for an extension of 60 
days to begin the work, in order to hâve an opportunity to market bonds. 
The council adopted a resolution granting an extension of 60 days as and for 
the purpose requested. 

(4) The city designated the source from which water was to be taken by the 
waterworks company, and declared by resolution of March 14, 1891, that 
either or ail of the sources therein specifiêd should be aecepted as supply for 
water to flll the contract and franchises granted R. L. Bennett and his asso- 
ciâtes. Samples of water from each of thèse sources had been taken by the 
mayor of the city and forwarded to the state ehemist for analysis, After 
analysis the ehemist reported that each of thèse waters were pure and safe. 
and one (taken from a source subsequently adopted) was reported to be "clear 
and odorless, with a faint yellowish brown color, due to vegetable matter in 
solution. On standing, traces of organic sédiment are deposited. Organic 
impurity very slight and mainly vegetable. A perfectly pure and safe water." 
On March 14, 1891, the mayor wrote the American Pipe Manufacturing Com- 
pany, inclosing copies of thèse analyses, together with copy of the resolution 
of the city council designating the source of supply. An officiai of the pipe 
company visited Dawson, inspected the sources of supply pointed out, and se- 
lected those which were deemed sufficient for supplying the requisite quan- 
tity of water. 

(5) The System of waterworks as contemplated was construeted by the 
American Pipe Manufacturing Company. After its completion the System was 
tested by the city, in order to ascertain if it came up to the requirements 
of the contract. After making this test, the city, on August 12, 1891, executed 
a formai acceptance in writing, and caused to be entered upon the minutes 
of the council a déclaration accepting the System of waterworks as fully 
eomplying with the contract In ail particulars. 

(6) The Dawson Waterworks Company on September 1, 1891, caused to be 
issued 80 flrst mortgage bonds, in the dénomination of $500 each, aggregating 
the sum of $40,000, payable on the Ist day of September, 1916, with interest 
at the rate of 6 per cent, per annum, payable semiannually. Payment of thèse 
bonds was secured by a mortgage to the complainant, Columbia Avenue Com- 
pany, as trustée, of even date, conveying ail the real and Personal property 
of the water company, including its corporate rights, franchises, and privilèges, 
then owned or thereafter to be acquired, together with any and ail income 
then or thereafter payable to the water company under any agreement made 
between the company aud the city of Dawson, or payable under any ordinance 
of the said city. Before accepting this trust the président of the Columbia 
Avenue Company visited Dawson in person, Inspected the System, examined 
into the contract with the clty, and satisfled himself that proper support 
existed to enable the waterworks to be successfully operated. The entire 
Issue of bonds was aecepted by the American Pipe Company in payment for 
Its work and material in the construction of the waterworks System. Ail of 
the bonds were subsequently sold to bona flde purchasers for value at priées 
varying from 92% to 100, the aggregate derived from the sale of the bonds 
amounting to $37,927.23. Thèse bonds are now owned and held by various 
persons, whom I flnd to be bona fide purchasers for value. 

After the installation of the System, and its acceptance by the clty as fully 
eomplying with the requirements of the contract, the waterworks were for 
several years operated to the mutual satisfaction of the parties. During this 
time the city promptly paid the rentals as they fell due, and appears to hâve 
made no complaint of any kind, either with référence to the quality or quan- 
tlty of water, or the efHclency of the service. In May, 1894, the clty Instltuted 
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negotlations looking to a purchase of the waterworks gystem. Thèse negotla- 
tlons resulted In a f allure to agrée. Early in July the proposition of the water 
Company was formally decllned by the elty, and ail negotlations were ter- 
mina ted. In the meantime certain taxpayers of the city flled an équitable 
pétition against the city to restrain it from paylng water reutals, on the 
ground that the contract wlth the waterworks company was ultra vires of 
the city and void. The Injunctlon prayed for was denied, and the bill was dis- 
mlssed. On June 27, 1894, the city council adopted a resolution declinlng to 
carry out the contract with the Dawson Waterworks Company, and providing 
for the appointment of a committee to make such arrangements as would be 
satisfactory to the council and to the waterworks company. Thls resolution 
was duly communicated to the Dawson Waterworks Company, which declined to 
acquiesce in the abrogation of the contract. The city paid for the use of the 
water for the remalnder of the year 1894, less a déduction claimed to be due 
the city on account of taxes, and on December 14, 1894, notifled the water 
company that unless a new agreement could be reached between them as to 
the subséquent use of the water for one year from January 1, 1895, the city 
would not be liable under the contract after the date named. The water 
company declined to euter into a new agreement, insisting upon the validity 
of its existing contract, and notifying the city that it would continue to supply 
the water and maintain the service as in the contract required. 

During the year 1895 the water company contlnued to maintain and operate 
its System, and furnish water for the uses of the city. Only one flre occurred 
during the year 1895. At thls flre, water from the mains and plugs of the 
water company was used. After the expiration of the year, the city decllning 
to pay the water rentals, the water company brought an action at law for re- 
covery in the superior court of Terrell county. The superior court dlrected a 
verdict for the water company. On writ of error, the Suprême Court of the 
State reversed judgment of the court below, and declared that, while the city 
might be liable from year to year for the water used under the contract for 
the particular year, the contract as to future years created an Indebtedness 
such as is forbidden by the Constitution of the state, and was for that reason 
invalid and not binding upon the city. This décision and its eiïect are herein- 
after more fully discussed. The water has since been continuously used on 
the occasions of numerous Ares, and whenever so required. The city claims 
that, notwithstanding that its officiais particlpated In this use of the water, 
their action was that of any citizen in an emergency, and was not authorized 
by the city in its corporate capacity. 

I flnd that the city flre organization was maintalned during the years follow- 
Ing 1894 as it was in preceding years. While at times this organization was 
not in an efficient state, it was never disbanded. The city contlnued to furnish 
hose and flre apparatus, and to grant to the members of flre companles exemp- 
tion from municipal Street taxation. No other means for flre protection was 
afCorded by the city, so that it must hâve been recognized that, in any emer- 
gency of flre, resort to the use of the water of the waterworks company was 
necessary and inévitable. The city did not f orbld the use of thls water by its 
flre department, and must hâve known that it was being continuously so used. 
In 1898, prlor to the filing of thls bill, the dty brought its flre department up 
to a higher state of efficieney, wlth a pald chief at Its head. I accordlngly 
flnd that, notwithstanding the city had repudlated the contract, It has con- 
tlnued to enjoy the flre protection aflor,ded by the waterworks company, and 
to use the water for that purpose on every occasion in the same manner and 
to the same extent that it did prier to its répudiation of the contract. 

(8) The source of water supply adopted by the water company from among 
those designated by the city conslsted of a running stream, into which directly 
flowed the water of what Is known as Dunn's Spring, some 400 yards above 
the take-ln of the water company. Thèse waters were among those analyzed 
by the state chemist, and by him pronounced safe and pure. The watershed 
does not cover an extended area. The stream above flows through land which 
is more or less marshy, and upon which there is considérable vegetable growth. 
The surface water from adjolning hills on one side of the stream flows in 
above the point of supply. On the crest of thèse hills are several small rési- 
dences, the washings from whose premises flow into the stream. There is 
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also on the watershed a scaflfold, which has been used from tlme to tlme for 
the slaughtering of cattle In a small way. The stream from which the water 
supply is derived is not proteeted from thèse surface washinga by means of 
dikes or other devices. The condition of the watershed Is substantially the 
same now as It was at the tlme of the sélection, and as it has been since. 
The évidence does not disclose when the slaughtering of cattle began, or how 
extended it has been. The water is not filtered, but is taken directly from the 
stream, and pumped to a standpipe or réservoir in the city, from whlch it is 
distributed by gravitation through mains and pipes to consumers. 

I flnd from the évidence that at certain seasons of the year the water is 
safe and pure, as shown by the analysis of the state chemist. At other seasons, 
during periods of continuons rainfall, the water is muddy, and must to some 
extent be contaminated by reason of the surface washings from the watershed 
as described. It was disclosed in the évidence that an analysis of the water 
had been made at the instance of the city or some of its cltizens, but this 
analysis was not offered in évidence, nor was any expert évidence as to the 
quality of the water introdueed, excepting the analysis of the state chemist, 
as above referred to. 

The General Assembly of the state of Georgla passed an act, approved Sep- 
tember 7, 1891, for the protection of the water supply of the waterworks for 
the city of Dawson. By this act it was made unlawful to obstruet or interfère 
with the flow of the stream, or pollute or contaminate In any way or by any 
means the water of the stream or watershed, so as to affect in any degree the 
quality or purity of the water. It was made unlawful to place or deposit any 
dead animal or vegetable matter in the swamp bordering on and surroundlng 
the stream, its springs and branches, so as to affect the purity and quality of 
the water. The violation of thèse provisions was deelared to be a misdemeanor. 
The police supervision of the niarshal and policemen of the city of Dawson 
was extended over the watershed, and the officers were empovvered to make 
arrests therein for violation of the provisions of the act. The ordinance of 
the city of Dawson made it the duty of the mayor to appoint three members 
of the council, whose duty It should be to superintend the waterworks and 
water supply of the city, and to see that the owners of the waterworks Com- 
pany complied with thelr obligations in furnishing water to said city and 
private individuals. City Code, par. 242. 

(9) The v?ater company erected a réservoir exceeding in capacity that required 
by the contract The height of this réservoir from its bottom to the surface 
of the earth below was 65 feet. Upon a test by the city it was ascertained 
and deelared that the System met with the requirements of the contract, and 
I therefore ûnâ that the réservoir was of the prescribed height and capacity. 
Much évidence was introdueed and offered to show that suflicient pressure 
had not constantly been maintained. It appears that on one occasion the 
réservoir was found to be empty, but this occurred shortly after the con- 
struction of the waterworks, and before the répudiation of the contract by 
the city, and Is therefore not material to be considered in the présent case. 
At times the réservoir leaked. On one occasion the local superintendent of 
the water company tested the pressure from a point on what is known as an 
"end pipe." The water failed to reach a height of 50 feet vertically. It was 
shown that this test was a voluntary act of the local superintendent, without 
notice to the ofBcers and owners of the waterworks company or to the city. 
Gauges indicating the height of the water In the standpipe, and the conséquent 
pressure, were placed at the pumplng station of the water company, and also 
in the engine house of the city flre department. Excepting on rare occasions, 
the réservoir was kept supplled with water suflicient to produee the required 
pressure. No complaint concerning the character of the service or the amount 
of the pressure was made to the water company until after the Institution 
of the présent suit The water company has slnce erected a new réservoir 
of more than double the capacity required In the contract, and of a greater 
height than the fiirst réservoir. Since the érection of this new réservoir, there 
has been no complalnt or question as to the pressure. 

(10) In repudiating Its contract with the waterworks company, the city did 
not base its claim of right upon any inadequacy of supply, Inefflcieney of 
service, or quality of water furnlshed by the water company, The System 
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had been In opération for 3% years, its water supply belng derived then as 
now from the sources designated and approved by the city. During thèse 
years the surface washings from adjolning hills flowed into the stream during 
times o£ rain, and on such occasions the water was muddy. There was no 
request on the part of the city for the waterworks company to supply protec- 
tion to the watershed, other than as existed then and now; nor was any 
request made that the water be flltered, or that the water tower be lucreased 
in either height or capacity. The city predlcated its right to renounce the 
contract upon the ground of a want of authority in the preceding adminis- 
tration to bind the city by such a contract, for that it created an indebtedness 
forbidden by the Constitution of the state. The évidence makes it elear that 
the city was moved to this action, not only because it considered that It had 
the rigbt so to do, but also because the contract was regarded as unfair and 
exorbitant. The facts and surrounding circumstances disclosed the évident 
purpose on the part of the city to either purchase the waterworks at a priée 
satlsfactory to It, or to make new agreements on more favorable terms for 
the use of the water from year to year, or to construct and operate its own 
System of waterworks. Failing to succeed in purchasing the waterworks. 
or in obtaining satlsfactory agreements for the use of the water from year 
to year, the city submitted to its qualified voters a proposition authorlzins 
It to issue bonds for the construction of an electric light plant, and also for 
the construction of a System of waterworks. Of the bonds so authorized. 
,$10,000 hâve been Issued, and the proceeds used In the construction of an 
electric llght plant. The remalning $25,000 hâve not been Issued or sold, but 
the city does not deny that Its purpose is to use the proceeds of thèse bonds 
for the construction of a System of waterworks, unless It Is prohlblted by the 
court from dolng so. 

(11) During the years succeedlng 1895 the only water furnlshed by the water 
company for municipal public buildings was through one opening at the en- 
glue house of the flre department. The fountaius mentioned in the contract 
to be supplied with water hâve not been malntalned by the city. 

(12) The city levled an ad valorem tas on the property of the waterworks 
company for the year 1895. The amount of the tax so assessed not having 
been paid, the çlty caused a tax exécution to be issued therefor, and caused 
the same to be placed in the hands of its city marshal for collection by 
process of law. Further proceedings on this exécution hâve been temporarlly 
enjoined by this court. 

(13) I find that no application has been made on the part of the city to test 
the System of waterworks, as provided in the order of this court of September 
16, 1899. 

(14) Subséquent to the décision of the Suprême Court in the case of City of 
Dawson v. Dawson Waterworks Company, the waterworks company asslgned 
to complainant the exclusive rlght to demand, coUect, and receive the water 
rentals to be pald by the city of Dawson, as provided In the contract. 

(15) I find that the revenues of the waterworks company from and includ- 
Ing the year 1895, exclusive of the rentals clalmed to be due by the city, hâve 
been insufflcient to pay the operating expenses and flxed charges. 

(16) I find that the American Pipe Manufacturing Company loaned to the 
waterworks company, from time to time, funds sufflcient to meet the accruing 
Interest on the outstandlng bonds of the water company from September 1, 
1895, up to and including March 1, 1899, amounting in the aggregate to 
$8,560. For thèse loans, checks were drawn payable to Dawson Waterworks 
Company, and the proceeds deposlted to its crédit. The coupons, as they 
fell due, were pald by the waterworks company to the trustée. No other 
notice was given the trustée that thèse payments were made other than from 
the ordlnary revenues of the waterworks company. The coupons thus pald 
and taken up by the waterworks company were not asslgned or delivered to 
the pipe company. I therefore flnd that the transaction constituted merely 
a loan by the pipe company to the waterworks company, wlth no express 
agreement, so far as the évidence discloses, that the coupons should be as- 
slgned to the pipe company, or that it should be subrogated to the rights of 
the bondholders therein. 
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(17) The Columbia Avenue Company was wlthout notice of tbe litigation 
between the city of Dawson and the waterworks Company until after the 
décision of the Suprême Court of tUe state, of March 18, 1899. 

Conclusions of Law. 

1. To the Jurlsdietion. The answer sets up an objection to the jurisdiction 
on the ground that the suit is collusively brought by the complainant at the 
Instance and for the beneflt of the waterworks company, for the purpose of 
conferring jurisdiction on this court, and of avoiding the judgment of the 
Suprême Court of Georgia. It is contended that the waterworks company 
is the real complainant, and that its transfer to the Columbia Avenue Com- 
pany of the exclusive right to eollect the water rentals from the city of 
Dawson was merely colorable, and was intended to predicate a suit in this 
forum. The only efCect of such a transfer, in so far as concerns the juris- 
diction, would be to create the diversity of citizeuship necessary to suit in the 
fédéral court. If the jurisdiction rests upou an independent ground, the di- 
versity of citizenship is immaterial. The court, in overruling the demurrer 
in this case, decided that a fédéral question sufflclent to sustain the juris- 
diction was presented. It is therefore immaterial to inquire what motive 
prompted the waterworks company to make the assignment. 

One of the grounds of the demurrer was for want of equlty. The overrul- 
ing of the demurrer on this ground adjudicated the right of the complainant 
to institute and maintain this suit. That the waterworks company will be 
beneflted, and that the suit was Instituted at its instance, are questions that 
do not coDcern or affect the jurisdiction of the court, and I therefore conclude 
that the objection to the jurisdiction is not well taken. 

2. On the Merits. The leading question presented in this controversy con- 
cerns the efCect of the décision of the Suprême Court of Georgia In holding 
the contract to be void, as between the city, and the waterworks company, on 
the ground that it created an indebtedness such as is forbidden to cities by 
the Constitution of the state. 

(1) The city contends that the question so involved and decided in that case 
is res judicata as agalnst the complainant in this case. The matter is prop- 
erly the subject of a plea, rather than an answer ; but, no objection having 
been taken, the question will be considered as if properly pleaded. This suit 
is upon a différent cause of action from that in the state court. If it be 
treated as belng between the same parties or their privies, it is well estab- 
lished that a right, question, or fact distinctly put in issue and directly de- 
termined in the flrst suit cannot be disputed in a subséquent suit. Such right, 
question, or fact is to be taken as couclusively established. The judgment, 
bowever, in another suit upon a différent cause of action, opérâtes as an 
estoppel only as to the point or question actually litigated and determined, 
and not as to other matters which might bave been litigated and determined. 
Southern Pac. R. Co. v. United States, 168 U. S. 1, 18 Sup. Ct. 18, 42 L. Ed. 
355 ; New Orléans v. Citizens' Bank, 167 U. S. 371, 17 Sup. Ct. 905, 42 h. Ed. 
202; Nesbit v. Independent District of Riverside, 144 U. S. 610, 12 Sup. Ct. 
746, 36 L. Ed. 562 ; Cromwell v. Sac County, 94 U. S. 351, 24 L. Ed. 195 ; Wil- 
mington & Weldon R. Co. v. Alsbrook, 146 U. S. 279, 13 Sup. Ct. 72, 36 L. Ed. 
972 ; Keokuk & W. R. Co. v. Missouri, 152 U. S. 301, 14 Sup. Ct. 592, 38 L. 
Ed. 450; Roberts v. Nor. Pac. R. Co., 158 U. S. 1-30, 15 Sup. Ct. 756, 39 h. 
Ed. 873; Last Chance Mining Co. v. Tyler Mining Co., 157 U. S. 683, 15 Sup. 
Ct. 733, 39 L. Ed. 859. If, therefore, the question of the validity of the con- 
tract was distinctly put in issue, and directly determined by the Suprême 
Court of Georgia, its décision would be conclusive upon the parties to that 
suit and their privies. The complainant hère was not a party to the state 
court litigation, but It is contended that it is a privy in right and estate to 
the waterworks company, which was a party. A mortgagee is privy in estate 
to the mortgagor as to actions begun before the mortgage was given. As to 
suits subsequently begun, he is not a privy, nor is he bound by judgments 
or decrees therein agalnst the mortgagor, unless he, or some one authorized 
to represent him, is made a party to the litigation. Keokuk & W. R. Co. v. 
Missouri, 152 U. S. 301, 14 Sup. Ct. 592, 38 L. Ed. 450; Hassall v. Wilcox, 
130 U. S. 493, 9 Sup. Ct 590, 32 L. Ed. 1001; Louisville Trust Company v. 
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Cincinnati, 76 Fed. 296, 22 C. 0. A. 334 ; Larison v. Hager (C. C.) 44 Fed. 49 ; 
Soutliem Bank & Trust Co. v. Folsom, 75 Fed. 929, 21 0. O. A. 568 ; Central 
Trust Company y. Hennen, 90 Fed. 593, 33 C. C. A. 189. Louisvllle Trust 
Company v. City of Cincinnati, 76 Fed. 29G, 22 C. C. A. 334, is closely in 
point. The Loulsville Trust Company was tlie trustée under the mortgage 
to secure an issue of bonds by tlie Inclined Raiiway Company. Tlie mortgage 
included francliises, rlghts of way, and easemeuts. Subsequently the city of 
Cincinnati brought suit against the rallway company In the state court, in 
which It was decided that certain street franchises enjoyed by the raiiway 
Company had expired by limitation, while certain others were void. This 
judgment was afflrmed by the Suprême Court of the state. The trust com- 
pany brought suit against the city In the fédéral court, in which suit thèse 
questions were involved. The court, after declaring the franchise to occupy 
a public Street created such a property right as was subject to assignment 
or mortgage, further sald that the mortgagee could not be deprived of thla 
security by a proceeding dlrectly Impeaching its validity and duration, withr 
out being made a party thereto. Hence I conclude that the complainant in 
this case was not a privy of the waterworks company as to the suit in the 
state court, so as to be conclusively bound thereby, and that the doctrine of 
res judicata does not apply to It 

(2) It Is Insisted that the décision of the Suprême Court of Georgia declar- 
ing the Invalldity of the contract wlll be regarded as conclusive in this forum, 
in déférence to the rule that the fédéral courts will foUow the construction 
given constitutions and statutea by the hlghest court of the state. The gên- 
erai rule is as stated, but It is subject to important limitations and exceptions. 
The fédéral court, in construing the meaning of a state statute as to what 
contract is contained thereln, and whether the state has passed any law im- 
pairing its obligation, is not bound by préviens décisions in state courts, ex- 
cept when they hâve been so long and so flrmly establlshed as to constitute 
a rule of property, but wlll décide Independently whether there is a contract, 
and whether its obligation has been impaired. County of Shelby v. Union 
& Plantera' Bank, 161 U. S. 149, 16 Sup. Ct. 558, 40 L. Ed. 650 ; L. & N. R. 
Co. v. Palmes, 109 U. S. 244, 3 Sup. Ct. 193, 27 L. Ed. 922 ; Vicksburg, S. & 
P. R. Co. V. Dennis, 116 U. S. 665, 6 Sup. Ct. 625, 29 L. Ed. 770 ; Mobile & 
Ohio R. Co. V. Tennessee, 153 U. S. 486, 14 Sup. Ct. 968, 38 L. Ed. 793. 

In the leading case of Burgess v. Sellgman, 107 U. S. 20, 2 Sup. Ct. 10, 27 
h. Ed. 359, the Suprême Court of the United States, on spécial considération, 
distinctly stated the rule and its limita:tion as follows: "The fédéral courts 
hâve an Independent jurisdiction in the administration of state laws, co- 
ordlnate with, and not subordinate to, that of the state courts, and are bound 
to exercise their own judgment as to the meaning and effect of those laws. 
The existence of two co-ordlnate jurisdictions in the same territory Is pe- 
culiar, and the results would be anomalous and inconvénient, but for the 
exercise of mutual respect and déférence. Since the ordinary administration 
of the law is carried on by the state courts, It necessarily happens that by 
the course of their décisions certain rules are establlshed which become rules 
of property and action In the state, and hâve ail the efCect of law, and which 
it would be wrong to disturb. This is especlally true with regard to the law 
of real estate and the construction of state constitutions and statutes. Such 
establlshed rules are always regarded by the fédéral courts, no less than by 
the state courts themselves, as authoritative déclarations of what the law is. 
But where the law has not been thus settled, it is the rlght and duty of the 
fédéral courts to exercise their own judgment, as they also always do in 
référence to the doctrines of commercial law and gênerai jurisprudence. So, 
when contracts and transactions hâve been entered Into, and rlghts hâve ac- 
crued thereon, under a particular state of the décisions, or when there has 
been no décision of the state tribunals, the fédéral courts properly clalm the 
rlght to adopt their own interprétation of the law applicable to the case, 
although a différent interprétation may be adopted by the state courts after 
such rlghts hâve accrued. But even in such cases, for the sake of harmouy 
and to avold confusion, the fédéral courts wlll lean towards an agreement of 
views with the state courts if the question seems to them balanced with 
doubt." The case on this point has been followed and approved in a great 
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number of cases, which need not be cited. See Bartholomew v. City of Aus- 
tin, 85 Fed. 359, 29 C. C. A. 508. 

In Speer v. Board of County Commlssioners, 88 Fed. 749, 32 0. C. A. 101, 
the Question presented related to the valldity of certain county warrants. 
The Suprême Court of the state declared thèse warrants Invalld. The holder 
of other warrants brought suit in the Circuit Court of the United States. 
The Circuit Court of Appeals for the Eighth Circuit declined to follow the 
décision of the state court, upon the ground that "décisions of state courts 
as to their statutes, which afCect the validity of contracts between citizens 
of différent States which were made, or under which rlghts were acqulred, 
before there was a judicial construction of the statute which seemed to au- 
thorize the contracts, are not obligatory upon the courts of the United States." 
The same Court of Appeals considered Clapp v. Otoe County, 104 Fed. 473, 
45 C. C. A. 579, in which case an action upon county bonds had been instituted. 
The bonds had been declared void by the Suprême Court of the state. The 
court declared the rule that "national courts uniformly follow the construc- 
tion of the Constitution and statutes of a state given by its highest tribunal 
in ail cases that involve no question of gênerai or commercial law, and no 
question of right under the Constitution and laws of the nation,". It was 
pointed ont that the plaintifC in that case had purchased the bonds prior to 
the décision of the state court, without notice of any defect in their exécution ; 
that upon this purchase he entered Into a contract relation with the county, 
and by such purchase he acquired the right, under the Constitution and laws 
of the United States, to hâve his contract interpreted and his rlghts enforced 
in a court of the United States, and to invoke the independent judgment of 
that court upon the légal questions involved. The court, speaking through 
Circuit Judge Sanborn, said: "No décision of a state court, rendered after 
his rights under thèse contracts had vested, could forestall the judgment of 
a national court upon thèse questions, or deprive him of the right to Invoke 
or relieve a fédéral court of the duty to accord its independent considération 
and décision of his case. Much less could the décision of a state court, which 
studiedly ignored the rights of innocent purehasers of thèse bonds, and which 
was not rendered until 10 years after they were bought, deprive the purchaser 
of the right to the independent opinion of the fédéral court to which he pré- 
sents them." 

In Louisville Trust Company v. City of Cincinnati, 76 Fed. 296, 22 C. C. A. 
334, Circuit Judge Lurton, speaking for the Circuit Court of Appeals, forcibly 
declared that if the décision of the state Suprême Court constituted a con- 
clusive Interprétation of the contracts or ordinances under which the mort- 
gage, easements, and franchises orlginated, "the constitutional right of the 
eomplainant, as a citizen of a state other than Ohio, to hâve its right as a 
mortgagee defined and adjudged by a court of the United States, Is of no real 
value. If this court cannot for Itself examine thèse street contracts, and dé- 
termine their validity, effect, and duratlon, and must follow the interpréta- 
tion and construction placed on them by another court in a suit begun after 
Its rights as mortgagee had accrued, and to which It was not a party, then 
the right of such a mortgagee to hâve a hearing before judgment, and a trial 
before exécution, is a matter of form, without substance." It was further 
said that the courts of the United States wlll not regard themselves as under 
any duty to conform to later state court décisions where contracts and obliga- 
tions hâve been entered Into before there bas been any judicial construction, 
or as to which there hâve been conflicting décisions. In such a case the féd- 
éral court will exercise its independent judgment, and will not be bound to 
follow the opinions of the state court construing such statute rendered after 
the rights involved in the controversy orlginated. 

Whether the décision of the Suprême Court of Georgla be regarded as In 
construction of the State Constitution, or as relating to a question of gênerai 
commercial law In deflning the meaning of the word "debt," such décision is 
not binding upon this court unless It Is. in harmony with the plain language 
of the Constitution, or the settled judicial construction thereof existing at the 
time the contract was entered Into, or the bonds Issued and sold. The Co- 
lumbia Avenue Company has a sufflcient interest in this controversy to raise 
thèse questions and invoke the décision of this court thereon. In the ordi- 
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nance creating the contract, it Is expressly recognlzed that the water tentai 
should be payable to the waterworks, or to such trustée for its bonds as it 
might Select. The Columbia Avenue Company, having been seleeted as such 
trustée, became the alternate payée, and occupied a contractual relation with 
the City. The mortgage given to secure the bonds conveyed and assigned 
to the trustée ail of the rights and franchises of the water company, includ- 
Ing the beneflt of Its contract with the city. Under this conveyance the trus- 
tée is interested in protecting and preserving the security, and to that end 
may Instltute and malntain its suit independently of the water company. 
Louisville Trust Company v. Cincinnati, 76 Ped. 296, 22 C. C. A. 334; Con- 
solidated Water Company y. San Diego (C. C.) 84 Fed. 369 ; Reagan v. Far- 
mers' Loan & Trust Co., 154 U. S. 362, 14 Sup. Ct. 1047, 38 L. Ed. 1014 ; 
Schmidt v. Louisville C. & L. R. Co. (Ky.) 41 S. W. 1015. It therefore beeomes 
of the first importance to ascertaln the state of the law and the judicial con- 
struction thereof at the time the contract was entered into. 

The provisions of the Constitution of 1877, in force at the time, which bear 
upon the question under considération, are as follows : 

"Debt of Counties and Cities not to Exceed Seven Per Cent The debt here- 
after incurred by any county, municipal corporation, or politlcal division of 
this state, except as in this Constitution provided for, shall not exceed seven 
per centum of the assessed value of ail the taxable property therein, and no 
such county, municipality or division shall ineur any new debt, except for 
a temporary loan or loans to supply casual deflciencles of revenue, not to 
exceed one-flfth of one per centum of the assessed value of taxable property 
therein, without the assent of two-thirds of the qualifled voters thereof, at 
an élection for that purpose, to be held as may be prescribed by law ; but 
any city, the debt of which does not exceed seven per centum of the assessed 
value of the taxable property at the time o£ the adoption of this Constitu- 
tion, may be authorized by law to increase, at any time, the amount of said 
debt, three per centum upon such assessed valuation." Paragraph 1, § 7, 
art. 7, Const. 1877 (Code 1895, § 5893). 

"City Debts — How Incurred. Municipal corporations shall not incur any 
debt until provision therefor shall hâve been made by the municipal govern- 
ment." Paragraph 1, § 10, art. 7, Const. 1877 (Code 1895, § 5807). 

The question as to what created a debt, within the meanlng of this Con- 
stitution, first came before the Suprême Court of Georgia in the case of Hud- 
son V. City of Alarietta (Sept, term, 1879) 64 Ga. 286. In that case the city 
of Marietta exchanged an old for a new flre engine, incurring an Indebted- 
ness of .$3,000 on account of the exchange. The court, by two justices, de- 
clared that such a transaction created a debt, within the meaning of the Con- 
stitution. 

The next case was that of Spann v. Webster County (Feb. term, 1880) 64 
Ga. 498. Webster county purchased a safe, Incurring an indebtedness there- 
for. The court, following Hudson v. Marietta, declared such an indebted- 
ness was forbidden by the Constitution. 

The question next came before the court In the case of Mayor of Rome v. 
McWilliams (Sept, term, 1881) 67 Ga. 106. The city levied a tax to cover 
an anticipated expenditure for the fitting up of municipal offices. It was 
alleged to be the purpose of the city to contract an indebtedness on this ac- 
count. The court, speaklng through Mr. Justice Speer, used the following 
language : "An obligation arising under a contract on the part of a municipal 
corporation to pay for work when and as It shall be performed In the future 
does not constitute or rlpen into an indebtedness, within the meaning of the 
Constitution, tlll at least the performance of the work. [DIvely v. City of 
Cedar Falls] 27 lowa, 228; [Weston v. City of Syracuse] 17 N. Y. 110. If 
this were not so, then it would be impossible. In a majority of Instances, to 
even contract for the most necessary public building without a prior levy 
and deposit of money in the treasury. The obligation to pay so far as the 
time of its inception as between the parties Is concerned, is one thing, and 
an actual indebtedness. within the meaning of the Constitution, is another. 
I may enter into a contract for an architect to bulld me a house, but, if he 
never does the work. I owe him nothing. So, If I pay him as he progresses, 
I will not be his debtor. So, if I contract to pay him when the work is doue, 
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I oive him nothing till the contract is fulfilled, and If, on its fulflllment, I 
dlscharge it, I cannot be said to hâve incurred a debt, In the sensé the Con- 
stitution prohibits corporations from incurring." Chief Justice Jaclïson con- 
curred in the opinion and the reasons given therefor, and distinguished the 
case from those of Hudson v. Marietta and Spann against Webster County. 
Mr. Justice Crawford dissented, principal ly for the reason stated by him as 
foliows : "But over nnd above ail this eomes the Constitution, and déclares, 
among other things, that no county, municipal corporation, or political divi- 
sion of the State shall incur any new debt, except for a temporary loan to 
supply casual deflclencies of revenue, without the assent of two-thirds of the 
qualifled voters thereof. It is admitted that a new debt could not be incurred 
except as above provided. Then the question is whether a city can levy a 
tax with which to pay a future llability that it could not legally incur. If 
the right exists to mabe the contract, the time when the payment is to be 
made is wholly lœmaterial. It neither eularges the power, nor changes the 
nature of the liability. It Is the incurring a new debt, whether paid when 
the worlc is done, or flve years thereafter. It is a debt ffom the making of 
the bargain until paid, be'that when it may. To say that for a new debt to 
be incurred, with which to build a town hall, without first submltting it to 
the people, would be unconstitutional, and to say that the levy of a tax to 
build a town hall without submitting that to the people would be constitu- 
tlonal, does not seem to me to be either law or logic. This provision in the 
Constitution was to glve the taxpayers the right to say whether the expen- 
diture should be made, and to reguire their assent before the taxes should 
be laid for such expenditure." In this dissenting opinion Mr. Justice Craw- 
ford raakes no référence to the cases of Hudson v. Marietta and Spann v. 
Webster County, nor does he appear to predlcate his opinion thereon. 

In City of Conyers v. Klrlî & Co. (March term, 1887) 78 Ga. 480, 3 S. B. 442, 
it appears tliat the city had coutracted to purchase lamps and gasoline for 
lighting the streets, Intending to pay cash therefor. The lamps were used 
by the city for a limited time, and the gasoline purchase was consumed. The 
city decllned to make payment for several reasons. In discusslng the case, 
Mr. Chief Justice Bleckley uses the following language, citlng Mayor of Rome 
V. Me Williams, 67 Ga. 106, as being in point: "The debt resulted from a 
breach of the contract, not from the making of It. Against paying a debt so 
originatlng there is no constitutional impediment. When a cash purchase 
is made, there is no expectation that any debt wlll exlst, and there was no 
such contemplation in this case. If we take the évidence, as we do, most fa- 
vorably for the plalutifCs, there was no intention that any debt should arise. 
It was coutemplated that payment should be made as soon as the articles 
were delivered, and the reason Indicated in the record why payment wa.s not 
then in fact made was the accidentai absence of the city treasurer from his 
office. So that this debt (and it is a debt now) became such not by virtue of 
making the contract, but by virtue of breaking the contract ; and surely there 
never can be and never will be any law against paying a debt which arises 
from default in making a cash payment at the time the debtor ought to bave 
made it, the cash sufficient for the purpose being then In the debtor's treas- 
ur>-." 

Butts V. Llttle, 68 Ga. 272, was deeided in 1881. It was there held that a 
contract by a county for the érection of a building at a speclfled prlce, pay- 
able as the work progresses, and to be completed withln a given time, wbere 
the amouut to be paid was more than could be lawfully raised by taxation, 
was Invalld, as creating an indebtedness without complylng with the con- 
stitutional requirements. The court said, however, that if the parties to the 
contract could so modlfy it that the cost of the building could, as It fell due, 
be met annually thereafter by a levy of lawful taxes, the contract would 
be valid. The court does not refer to the former case of Mayor of Rome v. 
McWllllatns, with which case the doctrine first declared hardly seems to be 
■consistent. i 

At the time that the contract under considération was entered Into, the 
case of Lott v. Mayor of Waycross, 84 Ga. 681, 11 S. B. 558, had been de- 
eided by the superior court of the state, and was then pendlng upon writ of 
error In the Suprême Court. In this case It appeared that the city had en- 
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tered Into a written contract wlth one Albertson whereby It was agreed that 
he should ereet a plant and fui-nlsh a given number o£ electrlc lights for the 
City for the term of 10 years, in considération whereof the City was to pay 
the sum of $2,000 a year, payable monthly, The plalntifC filed a pétition for 
injunction against the further carrying ont of the contract on the part of the 
City, upon the ground that the contract was the incurring of a debt, under 
the Constitution of the state, without complying with the prerequisite sub- 
mission to the legally qualifled voters o£ the city. The court refused the in- 
junction, and the plaintlfC excepted. The opinion of the Suprême Court is 
brief and dfrect. It was delivered by Mr. Justice Blandford, and is as fol- 
lows : "It Is clear to our mind that the mayor and council of Waycross bave 
a right to contract an annual indebtedness for the purpose of supplying lights 
to the town, and we do not think such a contract would be an indebtedness 
such as is required by the Constitution to be submitted to the vote of the 
people of the town. Whether this contract incurs an indebtedness which is 
required to be submitted to the voters of the town, under the Constitution, 
it is not necessary for us now to décide. It may be that the question may 
never arise, even under this contract, if the sum stipulated to be pald annu- 
al ly for the supply of lights is pald as it becomes due ; and If this is a rea- 
souable expense to be incurred by the city — and we do not see why It is not 
— then the question will never arIse. Should the city make default of pay- 
ment, then the question might arise, and It would hâve to be decided whether 
this was such a contract as imposed upon the city an indebtedness such as 
is conteniplated by the Constitution to be submitted to the people. 'Sufficient 
unto the day Is the evil thereof.' Let the light shine In Waycross." It Is 
true that the court lu this case does not décide whether the contract created 
an indebtedness such as is required under the Constitution to be submitted 
to the qualifled voters of the town. Taking this case, however, in connection 
with that of Mayor of Rome v. JlcWillIams and Butts v. Little, it appears 
to sustain the proposition that a contract for supplies or service to be paid 
for at stated times, as delivered or performed, does not create an indebted- 
ness within the constitutlonal sensé. If this be true, then, upon authority 
of Couyers v. Kirk, 78 Ga. 480, 3 S. E. 442, no Indebtedness would arise under 
this contract, except from a breach thereof, and against paying a debt so 
originating there Is no constitutlonal impediment That Lott v. Waycross 
is susceptible of this construction is evidenced by the fact that it is cited by 
the Suprême Court of the Ùnlted States, In the case of Walla Walla v. Walla 
Walla Water Company, 172 U. S. 1, 19 Sup. Ct. 77, 43 L. Ed. 341, to sustain 
the proposition that such a contract did not create an Indebtedness. 

Such was the state of the Georgla décisions at the time this contract was 
entered Into. The contract provided that the city should annually meet the 
water rentals as they accrued, by the levy of an annual tax. If thèse water 
rentals should be pald as they accrued, there would never be any indebted- 
ness, although the obligation to take the water and pay therefor would ex- 
tend from year to year. As In City of Conyers v. Kirk & Oo., 78 Ga. 480, 3 
S. E. 442, It was contemplated that payment should be made as the service 
was rendered, "and there never can be and never will be any law against 
paying a debt which arises from default In making a cash payment at the 
time the debtor ought to hâve made it." So, In Lott v. Waycross, 84 Ga. 681, 
11 S. E. 558, the court said that, if the sum stipulated to be pald annually 
for lights should be pald as It became due, the question whether the contract 
created a debt would never arise, inasmuch as the expense was a reasonable 
one to be incurred by the city. The principle in thèse cases was consistent 
with that declared in Rome v. McWilliams, 67 Ga. 106, and Butts v. Little, 
08 Ga. 272, that the obligation to pay for work when and as It shall be per- 
formed in future, by an annual levy of taxes sufficient to meet the accruing 
installments, does not create an Indebtedness, within the meaning of the 
Georgla Constitution. Thèse cases certalnly warrant the conclusion that, 
at the time the contract was entered Into with the water company, contracta 
of that character had not been declared Invalid by the Suprême Court of 
Georgla. Indeed, that court has deemed It necessary to overrule Butts v. 
Little (Lewis v. Lofley, 92 Ga. 804, 19 S. B. 57 ; Dawson v. Waterworks Co., 
106 Ga. 727, 32 S. E. 907), and to overrule, quallfy, or distinguish several of 
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the other cases referred to in this report. It cannot, therefore, falrly be sald 
that there was such a settled course of judlclal décisions In Georgla on thls 
question, at the time of the maklng of the contract, as to constrain the courts 
of the United States to follow later décisions of the state court, especlally 
in a case where the rights of innocent third persons are concerned. Subsé- 
quent to the making of thls contract, and after the rights of the complainant 
and the bondholders had been acqulred, the Suprême Court of Georgla un- 
equivocally held that contracts of this character constituted the création of 
an indebtedness, vvlthin the inhibition of the state Constitution. Cartersvllle 
Imp. Co. V. Cartersvllle, 89 Ga. 683, 16 S. E. 25; Cartersvllle Water Co. v. 
Cartersvllle, 89 Ga. 689, 16 S. E. 70 ; City of Dawson v. Dawson Waterworks 
Co., 106 Ga. 696, 32 S. E. 907. I therefore conclude that this court Is uot 
bound to folloviT the later décisions of the state court as to the validity of 
the contract in question, but should exercise its Independent judgment vi^ith 
référence thereto. > 

(3) The contract between the clty and the water Company contemplated 
that the Company should maintain and perform the water service therein 
specifled from year to year for a period of 20 years. As thls service should 
be performed, the clty obligated itself to pay therefor the Bum of $2,000 each 
year, payable semlannually. If the water conipany should fall to perform 
the service, the clty vs'ould be under no obligation to pay. In no event was 
it liable to pay any installment until the service for which the payment was 
due had been rendered. The idea of crédit did not enter into the transac- 
tion. The City did not assume to pay a présent indebtedness in future install- 
ments, as would hâve been the case, had it Issued bonds payable In future. 
The whole purpose of the contract was to encourage the construction of a 
System of waterworks by a private corporation, and to provide for supply- 
ing the clty and its inhabitants with a water service in accordance with cer- 
tain spécifications. To this end the eity gave the rlght to the use of its streets 
for the laying of mains and pipes, and agreed to pay semlannually in each 
year for 20 years a stipulated sum for the free and unrestricted use of the 
water for flre protection. Upon the faith of thèse obligations on the part of 
the clty, the water conipany expended a large amount of money in the con- 
struction of a System, which was tested and accepted by the clty as satls- 
factorily complying with the requirements of the contract. That such a con- 
tract does not create a debt is not an open question in this forum. Upon this 
point the case of Walla Walla v. Walla Walla Water Company, 172 U. S. 
1, 19 Sup. et. 77, 43 L. Ed. 341, is conclusive. In that case the clty obligated 
itself to pay the water conipany $1,500 annually In quarterly installments, 
for 25 years, for the use of the water for flre protection. The charter of the 
clty limited the amount of indebtedness it could incur. The sum of the in- 
stallments agreed to be paid for the period named would. If treated as a debt, 
cause the indebtedness of the eity to exceed the charter limitations. The 
court, after declaring that the weight of authority, as well as of reason, fa- 
vors the construction that a municipal corporation may contract for a supply 
of water or gas, or llke necessity, and may stipulate for the payment of an 
annual rental for the gas or water furnished each year, notwithstandlng the 
aggregate of its rentals during the life of the contract may exceed the city's 
authorlzed Indebtedness, says: "There is a distinction between a debt and 
a contract for a future indebtedness to be incurred, provided the contracting 
party perform the agreement out of which the debt may arise. There Is 
also a distinction between the latter case and one where an absolute debt is 
created at once, as by the issue of railway bonds, or for the érection of a 
public knprovement — though such debt be payable in the future by Install- 
ments. In the one case the Indebtedness Is not created until the considéra- 
tion bas been furnished. In the other the debt is created at once, the time 
of payment being only postponed. In the case under considération the annual 
rental did not become an Indebtedness, within the meaning of the charter, 
until the water appropriate to that year had been furnished. If the company 
had failed to furnish it, the rental would not bave been payable at ail, and, 
while the original contract provided for the création of an indebtedness, it 
was only upon condition that the company performed its own obligation." 
To this proposition the court cites a number of authorities, and continues : 
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"The obTîous purpose of limitations of thls klnd in municipal charters is to 
prevent the improvlclent contracting of debts for other than the ordinary 
current expenses of the munlcipality. It certalnly has no référence to debts 
incurred for the salaries of municipal offlcers, members of the flre and police 
departments, school-teachers, or other salaried employés to whom the city 
necessarily becomes indebted in the ordinary conduct of municipal affairs, 
and for the discharge of which money is annually ralsed by taxation. For 
ail purposes necessary to the exercise of their corporate powers they are at 
liberty to make contracts regardless of the statutory limitation, provided. at 
least, that the amount to be raised each year doeg not exceed the indebted- 
iiess allowed by the charter. Among thèse purposes is the prévention of fires, 
the piirchase of flre engines, the pay of flremen, and the supply of water by 
the pïiyment of annual rental therefor." 

The Dawson Waterworks Case, 106 Ga. 696, 32 S. B. 907, In which the Su- 
prême Court of Georgia reached a différent conclusion in construing the icleu- 
tlcal contract, has been carefuUy considered. The court recognized that its 
ruling on this point was "in direct conflict with a décision of the highest 
court in the land (the Walla Walla Case), as well as with the current of 
American authority on the subject." Its décision was based upon the publie 
policy of the state, as read in the light of its past history. Chlef Justice .Sim- 
mons concurred specially, considerlng himself bound by a former décision 
in the case (Mayor and Councll of Dawson v. Dawson Waterw^orks Co., 102 
Ga. 594, 29 S. B. 755). He says: "If it were an original question, I should 
iiold, in accordauce with nearly ail the other courts of the Union, Including 
the Suprême Court of the United States, when construing similar provisions 
of constitutions or statutes, that the making of a contract or agreement by 
municipal authorities for the supply of gas or water for a term of years, for 
a certain sum, to be paid annually, Is not a debt, within the meaning of the 
Constitution. It is difficult for me to understand now, after full argument 
aud reflection, how the making of the same contract by the same authority 
for one year, when there is no money in the treasury to pay it, and taxes 
are to be levied to meet the obligation, is not a debt, when, if the same au- 
thority makes a contract for the same purpose for two years or flve years, 
it is a debt." 

It is interesting to note that the Suprême Court of Georgia has quite re- 
cently handed down an elaborate opinion in construction of wbat eonstitutes 
a debt of a city, under the constitutional provision under considération in the 
instant case. In thèse cases (Epping v. City of Columbus, 43 S. E. 803, and 
Eotî V. Mayor of Calhoun, 43 S. E. 803, decided March 12, 1903) the respective 
cities had Issued coupon bonds for the purpose of erectlng waterworks. The 
future interest, represented by coupons, if added to the amount of the prin- 
cipal, would exceed the indebtedness that could be legally incurred. The 
court said: "The debt of a municipal corporation, within the meaning of 
that provision of the Constitution which prohibits such a corporation from 
incurring a debt that exceeds 7 per centum of the assessed valuation of ail 
the taxable property within the munlcipality, is to be ascertained by adding 
to the principal of ail outstandlng indebtedness the amount of ail accrued 
interest that may be past due and payable on the day the amoimt of the debt 
is to be fixed. In ascertalnlng the amount of such debt, future interest that 
is not due on the day it becomes necessary to fix the sum of IndebtedneiBs is 
not to be counted. Unearned interest is not, within the true Intent and 
meaning of the Constitution, a part of the debt of the munlcipality." The 
court referred to the Dawson Waterworks Case, 106 Ga. 696, 32 S. E. 907, 
and drew a distinction predicated upon the statement that "the contract 
.sought to be enforced in that case related to a principal liability payable in 
annual installments." This distinction is not apparent to the mind of the 
master, who finds it difficult to understand how an obligation to pay future 
water rentals as they accrue can differ in principle from a promise to pay 
future Interest as it may be earned. 

I conclude on this braneh of the case that the contract in question did not 
create a "debt," within the meaning of the Georgia Constitution. 

(4) It is contended on the part of the city that no exclusive franchise to 
occupy the streets and maintain a water System could be lawfuUy granted, 
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and from this It is argued that the franchise may be revoked, and the clty 
may use Its streets for its own System. The grant of a right to supply water 
to a City and its inhabitants, through pipes and raains laid in the streets, upon 
the condition of the performance of its service by the grantee, is the grant 
of a franchise In considération of the performance of a public service, and, 
after performance by the grantee, is a contract protected by the Constitution 
of the United States. Walla Walla v. Walla Walla Water Co., 172 U. S. 1, 
19 Sup. et. 77, 43 L. Ed. 341, and cases there cited. The right of a city to 
do those things necessary to supply its inhabitants with water for domestic 
use. or to provide the city with protection against flre, is the settled law of 
Georgia. Dawson v. Dawson Water worlcs Co., 106 Ga. 709, 32 S. E. 907; 
Fredericls: v. Augusta, 5 Ga. 561; Rome v. Cabot, 28 Ga. 50; Wells v. At- 
lanta, 43 Ga. 67. As an incident to the principal undertaking, the city pos- 
sesses the power to grant the use of its streets, and to contract with a private 
Company for an exclusive supply of water for fire protection. It is unnec- 
essary to décide whether the city may grant an exclusive franchise for a 
long number of years in excess of the contractual period between the city 
and the water company. Should a third person In good faith seek a franchise 
for the use of the streets for a similar purpose, the point would be properly 
involved. The question now presented is whether the city can directiy revoke 
the grant, or itself use the streets In compétition with the water company, 
in the face of its contract with the water company. The contract does net 
in terms express an agreement that the city will not, during the llfe of the 
contract, erect its own System for the purpose of supplying its Inhabitants 
with water, but it can hardly be doubted that such Is the fair Implication 
and reàsonable Intendment of the contract. The city, having induced the 
expenditure of money on faith of the promise that it would grant the exclu- 
sive use of the streets for the laying of pipes and mains by the water com- 
pany, and having contracted to pay for the use of water for flre protection 
for a term of years, will not be permitted, in equity, to disregard its agree- 
ments by itself entering into ruinous compétition with the other party before 
the expiration of the contractual term. Southwest Missouri Light Co. v. 
City of Joplin (C. C.) 101 Fed. 23 : Walla Walla v. Walla Walla Water Co., 172 
U. S. 1, 19 Sup. et. 77, 43 L. Ed. 341. I conclude that the city may not, prior 
to the expiration of the term for whieh it contracted for a supply of water 
for fire protection, directiy revoke the grant of the franchise for the use of 
its streets by the water company, or indirectly impair or destroy the value 
of the franchise by itself entering into compétition with its grantee. To this 
extent the right is protected by the obligation of the contract entered into. 
St. Tammany Water Co. v. New Orléans Water Co., 120 U. S. 64, 7 Sup. Ct. 
405, ?.0 L. Ed. 563 ; Louisville Gas Co. v. Citizens' Gas Co., 115 U. S. 683, 6 
Sup. Ct. 205, 29 h. Ed. 510; Bartholomew v. City of Austin, 85 Fed. 359, 29 
C. e. A. 568. 

(5) I hâve found that during periods of continuons rainfall the water sup- 
plied is muddy, and to some extent contaminated by reason of the surface 
wasliings from the watershed. I hâve also found that at times the réservoir 
leaked, and that the required pressure was not at ail times maintained. The 
quality of the water is the same asit was during the years the city accepted 
it as satisfactory. The watershed and its condition were substantially the 
sauie then as now. There is no requirement In the contract that the quality 
of the water should be other than that furnished in Its natural state from 
the sources of supply desiguated and accepted by the city. It was not re- 
quired that the water should be filtered, or otherwise rendered more fit for 
domestic use. An act of the General Assembly made it a misdemeanor to 
contaminate the watershed so as to affect the quality and purity of the water, 
and the police supervision of the city was extended over this territory. An 
ordinance of the city directed the mayor to appoint a commlttee, whose duty 
it should be to superintend the waterworks and water supply of the clty, and 
see that the water company complied with their obligations in furnishing 
water to the city and private consumers. Prior to the répudiation of the 
contract by the city, no complaint as to pressure or quality of water had 
been made. No objection of any kind had been presented, and the city seems 
to hâve been satisfled with the service and the quality of the water. At no 
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time since has any complalnt been made, until the flUng of the answer lu 
this case. Within a reasonable tlme thereafter the water company erected 
a new standpipe, of larger capacity and greater pressure, which completely 
remedied the occaslonal lack of pressure complalned of. At no time has the 
City flied formai complalnt, specifying the grounds of complalnt, or called 
for a test, or glven the water company an opportunity of remedylng defects, 
If such existed. It repudiated the contract, and refused to pay the water 
rentals as they fell due, thus deprivlng the water company of a large part 
of its revenue. Nevertheless it continued to receive the beneflts of the con- 
tract. In cireumstances such as thèse, the city cannot involse a forfelture, 
nor can it plead the facts as a défense to the right of the complalnant to re- 
lief. Pike's Peak Power Co. v. City of Colorado Springs, 105 Fed. 1, 15, 44 
O. C. A. 333 ; Walla Walla v. Walla Walla Water Co., 172 U. S. 1, 19 Sup. 
et. 77, 43 L. Ed. 341. 

(6) The contract, among other things, provlded that, in considération of 
water to be furnished the public municipal buildings and two publie foun- 
tains, the city obligated itself to remit to the water company any and ail 
license fées, taxes, dues and charges which might any time be levied or as- 
sessed by the city against the company or its plant. The city levied an ad 
valorem tax on the property of the water company for the year 1895, caused 
exécution to be Issued therefor, and placed the same in the hands of Its mar- 
shal for collection. Further proceedings on this exécution hâve been tem- 
porarily enjoined by this court. The complalnant contends that this agree- 
ment is not to be construed as an exemption from taxation, but that It stip- 
ulâtes for a service that should be received in lieu of taxes, and as a full 
and fair équivalent therefor. It Is urged on the part of the eit^ that the 
stipulation is an exemption from municipal taxation, or at least a commu- 
tation of taxes, and, as such, void under the Constitution and laws of Georgia. 
I think it clear that the agreement is to be construed as in commutation of 
city taxes. Cooley on Taxation (2d Ed.) 234. License or occupation taxes 
may be commuted by a city, but, under the Constitution and laws of Georgia, 
as uniformly construed by the Suprême Court of the state, there can be nel- 
ther exemption from, nor commutation of, taxes on property. The language 
of the Constitution (paragraph 1, § 2, art. 7 ; Code 1895, § 5883) is as follows : 
"AU taxation shall be uniform upon the same class of subjects, and ad val- 
orem on ail property subject to be taxed within the territorial limits of the 
authority levying the tax, and shall be levied and collected under gênerai 
laws." Paragraph 4 (section 5886) déclares that ail laws exempting property 
from taxation, other than certain enumerated property, shall be void. Un- 
der thèse constitutional requirements, it has been held by the courts that 
property cannot be classified for the purposes of taxation, nor can taxes on 
property be commuted, nor any rule of taxation applied excepting that laid 
down ; that is to say, a strict ad valorem tax on ail property subject to be 
taxed within the taxing district. Thèse cases are so numerous and uniform, 
it is deemed unnecessary to cite them. At the time the contract under con- 
sidération was entered into, there was no case qualifying the rigid doctrine 
as above expressed. In 1892, however, the Suprême Court of the state. In 
the case of Cartersville Gas Company v. Mayor of Cartersville, 89 Ga. 683, 
16 S. E. 25, held as follows : "While a city cannot exempt a gas company 
from municipal taxation, it can contract to pay for gas a stipulated sum per 
lamp, and in addition thereto a sum for ail the lamps supplied, équivalent to 
the amount of taxes imposed upon the company, provlded this additional sum 
is a fair and just allowance to compensate for the actual value of the light 
service, aud the stipulation is bona fide, and not in the nature of an évasion 
of the law prohibiting exemption from taxes." At the same term the court 
held in the case of Cartersville Waterworks Company v. Mayor of Carters- 
ville, 89 Ga. 689, 16 S. E. 70, that a city had no power to exempt the prop- 
erty of the water company from municipal taxation by contract, and the 
attempt to grant such exemption was not effectuai. The company could nei- 
ther take the exemption by way of gratuity, nor purchase it by way of com- 
mutation. In that case the contract entered into between the city and the 
water company provlded that the water company should erect a System of 
waterworks, and supply with water for flre purposes a certain number of hy- 
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drants at a given prîce ; also to supply wlth water for the payment of clty 
license and taxes for the flrst 10 years of thls contract two drlnking foun- 
tains, with quarter inch openlngs of continuai flow for man and beast, at such 
places on the mains as designated by the council. Subsequently the city lev- 
ied an ad valorem tax on the property of the water company. The agree- 
ment above recited was pleaded as against this tax levy. The court held 
the agreement void, as belng an exemption or commutation of taxes. The 
facts in that case are very similar to those In the Instant case. In subsé- 
quent cases the court has unlformly held that no escape can be had from 
the burden of an ad valorem tax on property, whether by contract or under 
législative sanction. Atlanta National Building & Loan Association v. Stew- 
art, 109 Ga. 80, 35 S. E. 73. The construction thus glven by the hlghest court 
of the State to its Constitution vrith respect to taxation wlll be foUowed by 
the fédéral courts. Games v. Dunn, 14 Pet. 322, 10 L. Ed. 476; State Rall- 
road Tax Cases, 92 U. S. 575, 23 L. Ed. 663. I conclude on thls branch of 
the case that the agreement between the clty and the water company provlded 
for a commutation of city taxes, and Is therefore void under the Constitution 
and laws of the state of Georgia. The water company, however, upon an 
Qccounting, will be entitled to be paid or hâve crédit for the value of the 
water actually supplied the city under this agreement. The Circuit Court of 
Appeals for this circuit, In the case of Bartholomew v. City of Austln, 85 Fed. 
359, 29 C. C. A. 568, held that, where a city undertakes to exempt from 
taxation the property of a water company in considération of water furnished 
the city for certain purposes, if such exemption proves to be void, the company 
can recover for water furnished under the arrangement. 

(7) I bave found that in point of fact the maturing Interest coupons upon 
the bonds from September 1, 1895, to March 1, 1899, was paid by the water 
company from funds loaned to it for that purpose by the American Pipe Com- 
pany, and that the transaction was merely a loan by the pipe company to the 
water company, with no agreement that the paid coupons should be assigued, 
or that the pipe company should become subrogated to the rights of the bond- 
holders. Upon thèse facts, I conclude that the complainant is not entitled to 
recover in behalf of the pipe company the interest so paid. When the interest 
was paid to the trustée by the water company, without notice or réservation, 
such payment was gênerai, and the Indebtedness represented by the coupons 
was extinguished. The trustée, having once received payment, cannot again 
enforce it, especlally In the interest of one who Is not a party to this proceed- 
ing, and between whom and the trustée there is no privity of contract If 
the pipe company has any légal or équitable rights arising ont of the trans- 
action, It must enforce them in its own behalf in a proper suit brought for that 
purpose. 

(8) The rlght of the complainant to maintain this suit, In so far as concerns 
the jurlsdletlon of this court both as a court of equity and as a court of the 
United States, has been adjudicated on demurrer. The relief to which the 
complainant is entitled under the facts of the case remains to be considered. 

The obligation of a contract may be impaired by subséquent judicial déci- 
sions as well as by subséquent législation. Butz v. City of Muscatlne, 8 Wall. 
575, 19 L. Ed. 490. An ordinance of a city denying llability on a contract with 
a waterworks company is législation afCecting the obligation of the contract, 
under the Constitution and laws of the United States ; and, where the city 
has held an élection to authorize an Issue of bonds to buy or construct water- 
works of its own, the water company is entitled to maintain a suit for équitable 
relief in advance of actual proceedlngs by the city to impair the company's 
rights under the contract. Vicksburg Waterworks Co. v. Vlcksburg, 185 U. S. 
65, 22 Sup. et. 585, 46 L. Ed. 808; Los Angeles v. Los Angeles Clty Water 
Company, 177 U. S. 558, 20 Sup. Ct 736, 44 L. Ed. 886. 

The défendant city of Dawson has renounced and repudiated the contract 
with the water company, as belng void, and In thls It has been sustalned by 
Ihe Suprême Court of the state. The qualifled voters of the city bave, at an 
élection held for that purpose, authorlzed the city to Issue bonds for the con- 
struction of waterworks to be operated by the city. Thèse bonds bave been 
issued, and would bave been sold but for this lltigatlon. I conclude that thèse 
facts, as well as the other facts found, entitle the trustée to équitable relief, 
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and bring the case wlthin the rule of law expressed. This suit is proeeedlng 
In the name of the trustée as complalnant, for the beneflt of bondholders, and 
in order to protect the security for the bonds. An essential part of this se- 
curity consists in the contract by the city for payment of water tentais as 
the service should be performed by the water, company. The trustée was, 
under the contract, made an alternate payée. Its right to eollect the water 
rentals upon default of payment of interest by the water company was con- 
flrmed in the mortgage given to secure the bonds, and the exclusive right to 
make such collection has been assigned by the water company, after default, 
to the trustée. It follows that the trustée has the right to enforce the per- 
formance of thèse obligations in this suit. A court of equity, having obtaiiied 
jurisdiction of the parties and of the subject-matter, will make its jurisdiction 
effectuai for complète relief, and in such suit will enforce a contract between 
the city and the water company made prior to the issuance of the bonds, under 
whieh contract the city agreed to pay hydrant rentals to the mortgage trustée 
for the beneflt of the bondholders. Fidelity Trust & Guaranty Company v. 
Fowler Water Company (C. C.) 113 Fed. 560, and cases there cited on pages 
571 and 572. 

The trustée is entitled to an injunction against the city, forbidding it to 
construct, maintain, or operate a system of waterworks of its own in com- 
pétition with the water company, or for the purpose of supplying the city 
with water for fire protection and municipal use; and the Injunction here- 
tofore granted, temporarily restralning the city from issuing bonds for this 
purpose, should be made perpétuai. It would seem that the complainant is 
further entitled to a mandatory injunction against both the city and the 
water company, requiring them, and each of them, to specifically perform the 
contract, as essential to the protection of the security for the bondsi In 
Union Pacific R. Co. v. Chicago, R. I. & P. R. Co., 163 U. S. 564, 16 Sup. Ct. 
1173, 41 L. Ed. 265, the Suprême Court decreed spécifie performance of a con- 
tinuing agreement for trackagè rights as between railway companies, basing 
its opinion on this point on the former casf of Joy v. St. Louis, 138 U. S. 
1, 11 Sup. Ct. 243, 34 L. Ed. 843. The court also cites, upon this point, Frank- 
lin Telegraph Company v. Harrison, 145 U. S. 459, 12 Sup. Ct. 900, 36 h. Ed. 
776 ; Prospect Park & C. I. R. Co. v. Coney Island & B. R. Co„ 144 N. Y. 152, 
39 N. E. 17, 26 L. R. A. 610 ; and Denver & R. G. R. Co. v. AUing, 99 U. S. 
463, 25 L. Ed. 438. In the Union Pacific Case the court said: "But it is 
objected that equity will not decree spécifie performance of a contract re- 
quiring continuons acts involvlng skill, judgment, and technical knowledge, 
nor enforce agreements to arbitrate, and that this case occupies that attitude. 
We do not think so. The decree Is complète in itself, Is self-operating aud 
self-executing, and the provision for référées in certain contingencies is a 
mère matter of détail, and not of the essence of the contract. It must not 
be forgotten that, in the increaslng complexities of modem business relations, 
équitable remédies bave necessarily and steadily been expanded, and no in- 
flexible rule has been permitted to elrcumscrlbe them. As has been well said, 
equity has contrived its remédies 'so that they shall correspond both to the 
primary right of the injured party, and to the wrong by whlch that right 
has been violated,' and 'bas always preserved the éléments of flexibility aud 
expansiveness, so that new ones may be invented, or old ones modified, in 
order to meet the requirements of every case, and to satisfy the needs of a 
progressive social condition in whlch new primary rights and duties are con- 
stantly arising, and new kinds of wrongs are constantly commltted.' Pom. 
Eq. Jur. § 111." The cause of action arising upon a failure to pay water 
rentals due under a contract after the service has been performed by the 
water company Is a légal cause of action, and the légal remedy Is ordinarily 
adéquate. Raton Waterworks Co. v. Raton, 174 U. S. 360, 19 Sup. Ct. 719, 43 
L.. Ed. 1005. 

In the case under considération, however, a court of equity has taken 
jurisdiction of the whole controversy at the suit of the trustée, who has an 
équitable right to enforce the contract for the beneflt of the security of the 
bonds. If I am correct in my flndings of fact and conclusions of law as con- 
tained in this report, it follows that the complainant is entitled to full and 
complète relief duriug the entire life of the contract. A breach of this cou- 
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tract on the part of either the water company or the clty would materialty 
affect the security. Should the clty refuse to pay future water rentals after 
they had accrued, the remedy of the trustée would be either in an action at 
law in the state court, inasmuch as the annual rental does not exceed the 
sum or value of $2,000, or by supplemental and ancillary blll in this cause 
iind in this court. This court, havlng assumed jurisdiction of the entire eon- 
troversy, wlll not remit the eomplainant for further relief to the courts of 
another sovereignty. The remedy by supplemental bill in this court would 
be allowed only in the exercise of the équitable jurisdiction of the court. 
The eomplainant would thus appear to be wlthout a plain, complète, and 
adéquate remedy at law for future breaches of the contract as against the 
City. Should the water company fail or refuse to comply with its obligations 
under the contract, the eomplainant would hâve an action for damages for 
sueh breach ; but it appears that the water company owns no property other 
than that covered by the mortgage to the trustée, so that. a suit for damages 
against it would not measure up to the standard of an adéquate légal remedy. 
Hence I conclude that the eomplainant is entitled to a decree as against both 
the clty and the water company, requiring them, and each of them, to specifl- 
cally perform the contract betvveen them. 

General Conclusions. 

Upon the whole case I find and conclude as follows : 

(1) That the objection to the jurisdiction is not well founded, Inasmuch as 
the jurisdiction rests upon the fédéral question presented, without regard to 
the citizenship of the parties. 

(2) That the doctrine of res judicata is not applicable to the eomplainant 
in this case, for the reason that the eomplainant was not a party or privy 
to the State court suit. 

(3) That this court is under no obligation to follow the décisions of the 
highest court of the state, rendered after the contract In question had been 
entered into, and the rights of the eomplainant and those It represents had 
been acquired thereunder ; that the décisions of the state courts prier to the 
exécution of the contract were not so long and so flrmly established as to 
constitute a rule of property; and that this court wlll décide independently 
whether there is a contract, and whether its obligation bas been impaired. 

(4) That the contract between the clty and the water company did not 
croate a debt, within the meaning of the Constitution and the laws of the 
state of Georgia, but that sueh contract is valid and enforceable. 

(5) That the exclusive franchise granted by the clty to the water company 
to use the streets and maintain its System of waterworks cannot be revoked 
by the eity In its own interest, nor can its value be impaired by compétition 
on the part of the eity itself within the term of twenty years, during which 
the eity obligated itself to take and pay for the water for flre protection. 

(6) That the clty cannot, under the facts of this case, forfeit the rights and 
franchises of the water company for inefflcient service, or for a failure to 
supply water of a higher quality of purity, nor can it plead sueh facts in bar 
of the équitable relief sought. 

(7) That the agreement to aceept water for municipal use in commutation 
of eity taxes is inoperative and void under the Constitution and laws of the 
state of Georgia. 

(8) That the eomplainant Is not entitled to set up and enforce in this suit 
any rights, légal or équitable, that the American Pipe Company may bave ac- 
quired by reason of furnishing the water company with funds to pay maturlng 
interest coupons on its bonds. 

Hall & Wimberly and J. G. Parks, for eomplainant. 
Guerry & Hall and J. A. Laing, for eity of Dawson. 

PARDEE, Circuit Judge. This cause came on to be heard up- 
on the report pf W. A. Wimbish, master in chancery, fîled herein on 
April 27, 1903, and upon the exceptions filed by the défendant the 
eity of Dawson to the report of said master, and upon the motion of 
130 F.— 12 
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complainant to confirm said feport and for final decree; and same 
was argued by counsel for complainant and défendants, respectively, 
and the said exceptions to said report were duly heard and consid- 
ered. Whereupon, upon considération thereof, it is orderéd, adjudg- 
ed, and decreed by the court : 

First. That the exceptions to said report be, and the same are, ail 
and severally, overruled. 

Second. Whereupon it is ordered, adjudged, considered, and de- 
creed that said report of said master in chancery, W. A. Wimbish, 
Esq., be, and the same is, in ail respects, confirmed, and it is ordered 
that a decree in favor of the said complainant against the défendants, 
in accordance with the findings made by said master in said report, 
be made and entered herein. 

Third. In accordance with the findings made by the said master in 
said report, it is ordered, adjudged, and decreed by the court that 
the contract entered into between the city of Dawson and the Daw- 
son Waterworks Company, which constitutes the subject-matter of 
this suit, and a copy of which is annexed to the complainant's bill of 
complaint, marked "Exhibit B," and by référence made a part of said 
bill of complaint, is, and it is hereby declared and decreed to be, vahd, 
binding, and enforceable, and that the ordinances, action, and con- 
duct of the city of Dawson, the mayor and council and other officers 
of said city, whereby it is sought to invalidate the said contract, are 
unconstitutional and void, as seeking to impair the obligation of said 
contract. And it is further ordered, adjudged, and decreed that a 
perpétuai injunction be granted to complainant, prohibiting, restrain- 
ing, and forbidding the city of Dawson, the mayor and aldermen of 
the said city of Dawson, and the other ofïicers and agents, and their 
confederates and abettors, from negotiating, selling, or disposing of 
any of the bonds of the city of Dawson mentioned in complainant's 
said bill of complaint, authorized by the said city of Dawson to be 
used in the construction of a System of waterworks by the said city 
of Dawson, and from constructing, maintaining, or operating any 
System of waterworks in the city of Dawson for the purpose of sup- 
plying either the said city of Dawson or its inhabitants with water 
for fire protection or domestic use, or from entering into any con- 
tract or arrangement with any person, firm, or corporation for the 
construction, lease, opération, or use of any system of waterworks, 
or any supply of water for fire protection or other municipal purpose, 
or from laying mains or pipes, or permitting the laying of pipes or 
mains, for the construction of waterworks, or from payjng out any 
moneys for waterworks, or from incurring any obligation for water- 
works, or from entering into or carrying out any contract for water- 
works, save and except the contract referred to in complainant's bill 
of complaint, ot' from forbidding or preventing any person, organi- 
zation, fire company, or agency from carrying out said contract with 
the Dawson Waterworks Company, or from placing any obstacle in 
ihe way of the due carrying out of the provisions and spécifications 
thereof according to its terms, for and during the term of the afore- 
said contract, and while said contract shall remain in force. 

Fourth. And it is further ordered, adjudged, and decreed by the 
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court that the said complainant do recover of the said city of Daw- 
son, and that the said city of Dawson do pay to the said complain- 
ant, the sum of the water rentals due and unpaid from January 1, 
1896, with interest on each installment thereof as the same matured 
at the rate of 7 per cent, per annum after niaturity; that is to say, 
that the said complainant do hâve and recover of the said city of 
Dawson the sum of $16,000, principal debt, together with interest 
thereon at the rate of 7 per cent, per annum, as foUows : $1,000 from 
January 1, 1896; $1,000 from July ], 1896; $1,000 from January 1, 
1897; $1,000 from July 1, 1897; $1,000 from January 1, 1898; $1,000 
from July 1, 1898; $1,000 from January 1, 1899; $1,000 from July 
1, 1899; $1,000 from January 1, 1900; $1,000 from July 1, 1900; 
$1,000 from January 1, 1901; $1,000 from July 1, 1901; $1,000 from 
January 1, 1902; $1,000 from July 1, 1902; $1,000 from January 1, 
1903; $1,000 from July 1, 1903— together with future installments 
as the same accrue, to wit, $1,000 on the Ist days of January and Ju- 
ly in each year hereafter during the continuance of said contract; 
that is to say, during the term of 20 years that said contract remains 
of force. And it is ordered, adjudged, and decreed by the court that 
a writ of fieri facias issue in favor of the complainant against the said 
défendant for the collection of said rentals, and that such writs may 
be hereafter applied for as may be necessary to fully carry this de- 
cree into efïect. And it is further ordered, adjudged, and decreed by 
the court that art accounting be had before W. A. Wimbish, Esq., 
spécial master, between the said Columbia Avenue Savings Fund, 
Safe Deposit, Title & Trust Company, trustée, and the said Dawson 
Waterworks Company, and the said city of Dawson, in order that it 
may be ascertained what, if anything, is due by the said city of Daw- 
son for water furnished by the said Dawson Waterworks Company 
under the agreement made in commutation of city taxes, and that the 
value of the water so supplied be allowed as a crédit against the de- 
mand of the said city of Dawson for the amount due by the said Daw- 
son Waterworks Company as ad valorem taxes on its property ; and 
until said accounting shall be had, and the said city of Dawson shall 
crédit on the proper tax bills the amount due and unpaid by it on 
account of water rentals, the temporary injunction heretofore grant- 
ed against the said city of Dawson from proceeding with the collec- 
tion of tax exécutions issued by it be continued in force. And it is 
further ordered, adjudged, and decreed by the court that the city of 
Dawson and the Dawson Waterworks Company, and each of them, 
be decreed, directed, and required to specifically perform the afore- 
said contract forming the subject of this suit, and to severally com- 
ply with their respective obligations arising and to arise thereunder, 
and, to this end, that an injunction issue, requiring such spécifie per- 
formance. And it is further ordered, adjudged, and decreed that 
complainant do recover of said défendant the city of Dawson the costs 
of this proceeding, to be taxed by the clerk, including the compensa- 
tion of the spécial master heretofore allowed, for which exécution as 
at law may issue. 

Notice having been given of an appeal in this case, a stay of 60 
days from date is allowed. 
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MERCANTILE TRUST & DEPOSIT CO. OF BALTIMOEB T. 
COLUMBUS WATEUWORKS CO. et al. 

(Circuit Court, N. D. Georgia, W. D. November 20, 1903.) 

No. 57. 

1. Fedebal Couets— Following State Décisions— Conteact Ceeating Mu- 

nicipal Indebtedkess. 

A fédéral court will follow the law as establlshed by the Suprême Court 
of the United States, that a contract by a clty to pay an annual renta! 
to a water Company does uot créa te an Indebtedness of the city, witJiiu 
the meaning of a provision of the state Constitution which would render 
such an indebtedness illégal, where at the time of the maklng of the con- 
tract in dispute the law of the state had not been settled otherwise by Its 
Suprême Court, although that court may hâve subsequently declared sucl: 
contraets invalid. 

2. Municipal Coepokations— Conteaot with Wateb Company— Impairment. 

A city, having power under the law of the state to provide l'or a sup- 
ply of water for its inhabitants and for fire protection, may graut a 
franchise to a water company to use its streets, and may make a valid 
contract with such company for a supply of water for fire purposes for 
a term of years ; and where It has made such grant and contract, and 
the company has acted thereon by constructing a System of waterworks, 
it cannot impair the same by directiy revoking the grant, or indirectly 
by constructing works of its own and enterlng into compétition with the 
company during the term ; nor are the rlghts of the city in that respect 
enlarged by the fact that it undertook to grant an exclusive franchise, 
which It had no poAver to do. * 

3. Same— Preliminabt Injunction. 

Although it appears that a water company has not in ail respects met 
the requirements of its contract with a city, a preliminary injunction 
will be graiited, at suit of its bondholders, to restrain the city from pro- 
ceedlng with the construction of waterworks to be operated In compéti- 
tion with those of the company until the rights of the parties eau be de- 
termined on a final hearing, where such action by the city would be in 
violation of its contract with the company, and would, to a large exteut, 
destroy the value of complainant's bonds, and where they hâve expended 
a large amount in improvements, and ofCer to expend sufflcient in addition 
to render the service in ail respects such as is required by the contract. 

In Equity. On motion for preliminary injunction. 

On July 30, 1903, the Mercantile Trust & Deposit Company of Baltimore 
flled a bill in the Circuit Court against the city of Columbus, L. H. Chappell, 
mayor of said city, and the board of aldermen thereof, for the purpose of 
enjoining the city from constructing a waterworks system, and from dis- 
poslng of an Issue of $250,000 of municipal bonds authorized to be issued for 
that purpose under an ordinance of said city adopted September 14, 1902, 
and ratifled by a vote of the qualified voters of the city at an élection held on 
the 4th of December, 1902. The Columbus Waterworks Company was made 
a party défendant. A temporary restraining order was prayed for. The 
blll also asked for a decree declaring the valldity of a contract between the 
city of Columbus and the Columbus Waterworks Company, and an enforce- 
ment of the same. The averments in the bill, as far as necessary to be herein 
Btated, were that the complainant had on the Ist day of January, 1901, been 
constituted by the Columbus Waterworks Company as trustée for the holders 
of its bonds to the amount of $500,000, which had been issued to construct 

If 1. State laws as rulcs of décision in fédéral courts, see notes to Grlffin v, 
Overman Wheol Co., 9 C. C. A. 548; Wilson v. Perrin, Il C. C. A. 71; Hill v. 
Mite, 20 C. C. A. 553. 
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a System of waterworks in the city of Columbus under the then exlsting con- 
tract with said city; that the contract had been entered into on the 7th 
day of October, 1881, by the city of Columbus and Thomas B. Whlte and hls 
associâtes, who afterwards constltuted the Columbus Waterworks Company; 
that on the 5th day of April, 1882, the city of Columbus was notifled of the 
organization of said Company, and by formai resolution assented to the 
transfer of said contract by Whlte and his associâtes to the company, and 
under said contract the company had constructed the waterworks to comple- 
tion ; that on the 6th day of November, 1882, on the completion of said 
waterworks, and notice thereof to the city by the company, said city had 
accepted said works by formai action ; that the contract had been entered 
into by the city with full knowledge and free assent of its inhabitants, and 
that public sentiment in favor thereof had been unanimous, and the question 
had not been submitted to the qualifled voters of the city because the same 
was deemed unnecessary ; that, from time to time since the completion of 
the work, additions and enlargements to the System had been made without 
protest on the part of the city or any of its citizens ; that it was known at 
the time of the exécution of said contract that the funds required to be ex- 
pended for said system were to be raised by the issue of bonds on the part 
of the waterworks company, and that the rentals whieh the city of Columbus 
was to pay under the terms of the contract for water for its use would con- 
stitute the source from which the bondholders were to be pald interest on 
their bonds, and that the value of the bonds was based upon the validity of 
the contract, and that the same were issued on the faith thereof; that the 
mayor and council under said contract had granted to the waterworks com- 
pany the exclusive privilège of operating waterworks in said city for a period 
of 30 years, or untll a time when they might be purchased by the city. The 
bill charges that the city is estopped during said period from building or 
operating any waterworks System, and that the existing contract is of force ; 
that the action of, the city in its proposai to issue bonds and construct a 
waterworks system of its own was in effect to repudiate the existing contract, 
and destroy the value of the waterworks property, and thereby force the sale 
thereof to the city. The bill then charges that, by reason of the conduct of 
the city In the promises, the waterworks company had defaulted or was 
about to default upon the interest on its bonds, and on the 22d of December, 
1902, complainant had been forced to flie a bill for foreclosure of the mort- 
gage which it held as trustée for the bondholders of the waterworks com- 
pany to secure the said bonds, and that William S. Greene had been appointed 
recelver of said company, and Is now in charge, luider the order of the court, 
of ail the property of the waterworks company In the city of Columbus, and 
had applled for permission to issue reeeiver's certiflcates for improvement of 
the same ; that the act of the city in attempting a violation of Its contract 
Is a deprivation of the rlghts and property of the complainant, and of the 
bondholders represented by it. Impairs the obligation of the contract, and is 
contrary to law. 

On October 15, 1903, an amendment was filed wherein the complainant made 
certain offers as to the improvement of the waterworks system. A rule nisi 
was issued, requiring the défendant to show cause why an Injunction pendente 
lite should not issue. The défendant answered and demurred. The answer 
admlts the notice to the city from the waterworks company that the System 
had beeu comploted in accordance with the contract, but objections were 
raised by the city that ail the terms of the contract had not been complled 
with, and that only upon assurance on the part of the company that the 
System would be completed was the resolution of the city adopted, accept- 
ing the system, and it dénies that the System was subsequently completed. 
It allèges a violation of the contract in many particulars, and dénies that 
the Works were constructed in accordance with the spécifications and requlre- 
ments thereof. It avers that the service of the waterworks company was 
inadéquate, inefficient, and unsatisfactory. It admits the passage of the ordi- 
nance of 1902, and the élection of December 4, 1902, authorizing the issuance 
of bonds for the purpose of constructing and operating a waterworks plant 
on the part of the city, but avers that the ordlnance was predicated on the 
express déclaration that the waterworks company had failed to comply with 
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its contract It daims that the contract Is executory, and that the water- 
works Company bas failed to perform the conditions thereln set out, and that 
by reason pf this failure the city has been compelled to take steps to provide 
a water supply f rom some other source than that of the Columbus Water- 
works Company for the clty, and for that reason the ordinance referred to In 
complalnant's blll was passed, and the élection had. It admlts that the 
waterworks company was placed In the hands of a receiver, and It is not con- 
troverted that at the time of this hearing the receiver was in control and 
management of the works, and, acting under the order of the court of March 
7, 1903, had Issued receiver's certiflcates for the improvement of the présent 
System. 

Joseph Packard, Louis F. Garrard, and Hall & Wimperly, for com- 
plainant. 

T. T. Miller, J. H. Martin, and Ellis, VVimbish & EHis, for défend- 
ant city of Columbus. 

NEWMAN, District Judge. The présent hearing of this case is 
on an application for injunction pendente lite. The matter has been 
fully and ably argued by counsel for the respective parties, and sub- 
mitted. 

The case should first be considered upon the légal questions in- 
volved. The most important of thèse questions is as to whether the 
contract between the city and the waterworks company created an 
indebtedness in violation of the Constitution of the state of Georgia, 
and in determining this, whether this court will foUow the décisions 
of the Suprême Court of the state, or those of the Suprême Court of 
the United States. A récent case decided in this court (Trust Co. v. 
City of Dawson et al., 130 Fed. 152) is controUing, and should be fol- 
lowed so far as applicable. Certainly a contrary ruling will not be 
made until the final détermination of that case by the Suprême Court 
of the United States, where it is now pending on appeal. 

In the Dawson Case the report of the master stated this question 
in this way: 

"It Is insisted that the décision of the Suprême Court of Georgia declaring 
the invalldity of the contract will he regarded as concluslve in this forum, in 
déférence to the rule that the fédéral courts will follow the construction 
glven constitutions and statutes by the highest court of the state. The gên- 
erai rule is as stated, but it is subject to Important limitation and exceptions. 
The fédéral court, in construing the meaning of a state statute as to what 
contract is eontained thereln, and whether the state has passed any law im- 
palring its obligation, is not bound by previous décisions in state courts, ex- 
cept when they hâve been so long and so firmly established as to constitute 
a rule of property, but will décide Independently whether there is a contract, 
and whether its obligation has been Impaired." 

After citing a number of authorities, and discussing them at some 
length, the spécial master, taking up the question of the state of the 
law in the courts of the United States, says: 

"That such a contract does not create a debt is not an open question in this 
forum. Upon this point the case of Walla Walla v. Walla Walla Water Com- 
pany, 172 U. S. 1 [19 Sup. et. 77], 48 L. Ed. 341, Is concluslve. In that case 
the city obligated Itself to pay the water company ?1,500 annually In quar- 
terly Installments, for twenty-flve years, for the use of water for flre pur- 
poses. The charter of the city limited the amount of Indebtedness it could 
incur. The sum of the Installments agreed to be paid for the period named 
would, if treated as a debt, cause the indebtedness of the city to exceed the 
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charter limitations. The court, after declarlng that the welght of authority, 
as well as o£ reason, favors the construction that a municipal corporation 
may contract for a supply of water or gas, or like necesslty, and may stip- 
ulate for the payment of an annual rental for the gas or water furnished 
each year, notwithstanding the aggregate of Its rentals during the life of the 
contract may exeeed the city's authorized indebtedness, says: 'There is a 
distinction between a debt and a contract for a future Indebtedness to be 
incurred, provided the contracting party perform the agreement ont of which 
the debt may arise. There Is also a distinction between the latter case and 
one where an absolute debt Is created at once, as by the issue of rallway 
bonds or for the érection of a public Improvement, though such debt be pay- 
able in the future by Installments. In the one case the Indebtedness Is not 
created until the considération has been furnished. In the other, the debt 
is created at once, the time of payment being only postponed. In the case 
under considération the annual rental did not become an indebtedness, with- 
in the meaning of the charter, untll the water appropriate to that year had 
been furnished. If the company had failed to furnish it, the rental would 
not hâve been payable at ail; and, while the original contract provided for 
the création of an indebtedness, It was only upon condition that the Com- 
pany performed its own obligation.' " 

After some further discussion of the matter, the spécial master 
says: 

"I conclude on this branch of the case that the contract in question did not 
create a debt, within the meaning of the Georgia Cîonstitution." 

The master discusses the efïect and state of the décisions of the 
Suprême Court of the state at the time the Dawson contract was en- 
tered into, and cites among other cases that of Mayor of Rome v. 
McWilliams, 67 Ga. 106, decided at the September term, 1881, and 
also the case of Butts v. Little, 68 Ga. 273, also decided in 1881. He 
also cites some cases subséquent to the two cases named, decided 
prier to the making of the Dawson contract, in 1890, which were per- 
tinent, probably, to the Dawson Case, but which are not pertinent 
hère. The report of the spécial master then proceeds : 

"The principle in thèse cases [from 1881 to 1890] was eonsistent with that 
declared in Rome v. McWilliams, 67 Ga. 106, and Butts v. Little, 68 Ga. 272, 
that the obligation to pay for work when and as it shall be performed in fu- 
ture, by an annual levy of taxes sufficient to meet the accruing Installments, 
does not create an Indebtedness, within the meaning of the Georgia Consti- 
tution. Thèse cases certainly warrant the conclusion that, at the time the 
contract was entered into with the water company, coutracts of that char- 
acter had not been declared Invalld by the Suprême Court of Georgia. In- 
dced, that court haa deemed it necessary to overrule Butts v. Little (Lewis 
v. LoJley, 92 Ga. 804, [19 S. E. 57]; Dawson v. Waterworks Co., 106 Ga. 
727, [32 S. E. 907]), and to overrule, qualify, or distinguish several of the 
other cases referred to In this report. It cannot, therefore, falrly be said 
that there was such a settled course of judlcial décisions In Georgia on this 
question at the time of the making of the contract as to constrain the courts 
of the United States to follow later décisions of the state court, especially 
in a case where the rights of innocent third persons are concerned. Subsé- 
quent to the making of this contract, and after the rights of the complainant 
and the bondholders had been acquired, the Suprême Court of Georgia un- 
equivocally held that contracts of this character constituted the création 
of an indebtedness within the inhibition of the state Constitution. Carters- 
ville Imp. Co. V. Cartersvllle, 89 Ga. 683 [16 S. Ë. 25]; Cartersvllle Water 
Co. V. Cartersvllle, 89 Ga. 689 [16 S. E. 70]; City of Dawson v. Dawson Wa- 
terworks Co., 106 Ga. 696 [32 S. B. 907]. I therefore conclude that this court 
is not bound to follow the later décisions of the state court as to the validity 
of the contract in question, but sliould exercise its independent judgment 
with référence thereto." 
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Frotti fhese citations it will be seen tHat the décisions o.f the Su- 
prême Cpurt of the State were quite as favorable to the validity of 
the contract in this case as they were at the time of the contract in 
the Dawson Case. If in that respect there is any distinction in the 
two cases, it is favorable to the complainants hère. 

Another question involved hère on the law of the case is as to the 
power of the city to make this contract, and also as to the effect 
against the city when made. On this question in the report of the 
master in the Dawson Case the following is said : 

"It Is contended on the part of the city that no exclusive franchise to oc- 
cupy the streets and malntain a water System could be lawfully gvanted, 
and from this it is argued that the franchise may be revoked and the city 
may use Its streets for its own System. The grant of a rlght to supply water 
to a city and its inhabitants through pipes and mains laid in the streets, 
upon the condition of the performance of its service by the grantee, is a 
grant of a franchise In considération of the performance of a public service, 
and, after performance by the grantee, is a contract protected by the Consti- 
tution of the United States. Walla Walla v. Walla Walla Water Company, 
172 U. S. 1 [19 Sup. et. 77], 43 L. Ed. 341, and cases there cited. The rislit 
of a city to do those things necessary to supply its inhabltants with water 
for domestic use, or to provide the city with protection against fire, is the 
settled law of Georgia. Dawson v. Dawson Waterworks, 106 Ga. 709 [32 S. 
B. 907] ; Frederick v. Augusta, 5 Ga. 5C1 ; Rome v. Cabot, 28 Ga. 50 ; Wells 
V. Atlanta, 43 Ga. 67. As incident to the principal undertaklng, the city 
possesses the power to grant the use of its streets, and to contract with a 
private company for an exclusive supply of water for flre protection. It is 
unneeessary to décide whether the city may grant an exclusive franchise 
for a long number of years in excess of the contractual period between the 
city and the water company. Should a third person in good faith seek a 
franchise for the use of the streets for a similar purpose, the point would 
be properly Involved. The question now presented is whether the city can 
directly revoke the grant, or itself use the streets in compétition with the 
water company, in the face of ita contract with the water company. The 
contract does not In terms express an agreement that the city will not, during 
the life of the contract, erect its own System for the purpose of supplyiug its 
Inhabitants with water, but It can hardly be doubted that such is the fair 
implication and reasonable intendment of the contract. The city, having in- 
duced the expenditure of money on falth of the promise that It would grant 
the exclusive use of the streets for the laylng of pipes and mains by the water 
Company, and having contracted to pay for the use of water for fire protec- 
tion for a term of years, will not be permitted In equity to disregard its 
agreements by Itself entering Into ruinous compétition with the other party 
before the expiration of the contractual term. Southwest Missouri Light 
Co. V. Olty of JopUn (0. C.) ICI Ped. 23 ; Walla Walla v. Walla Walla Water 
Co., 172 U. S. 1 [19 Sup. et. 77], 43 L. Ed. 341. I conclude that the city may uot. 
prior to the expiration of the term for which it contracted for a supply of 
water for fire protection, directly revoke the grant of the franchise for the 
use of Its streets by the water company, or Indirectly impair or destroy the 
value of the franchise by itself entering into compétition with Its grantee. 
To this extent the right Is protected by the obligation of the contract entered 
into. St. Tammany Water Co. v. New Orléans Water Co., 120 U. S. 64 [7 
Sup. et. 405], 30 L. Ed. 563; Loulsville Gas Co. v. Cltizens' Gas Co.. 115 TJ. 
S. 683 [6 Sup. et. 265], 29 L. Ed. 510; Bartholomew v. City of Austin, 85 
Fed. 359 [29 C. C. A. 568]." 

The . applicability of the language used by the master to the facts 
of this case is so apparent that it need ndt be discussed. 

As the report of the master in the Dawson Case was in ail things 
approved and confirmed in the Circuit Court, it follows, of course, 
that the conclusion of law reached was satisfactory and met the full 
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approval of the court, and was, in efFect, adopted as the law of that 
case. For that reason the quotations from the able report of the 
master hâve been given above. 

On the facts of this case much évidence has been submitted by afîî^ 
davits and by documents. This évidence has gone mainly to the issue 
made in the case as to whether there has been a compliance on the 
part of the waterworks company with the terms of its contract, and 
this relates to the original construction' of the waterworks. and as to 
the character and quantity of water furnished the city and its inhab- 
itants since its construction. It cannot be doubted that there was a 
very serious condition in Columbus, as to water supply, during part 
of the year 1902 ; and this condition, probably more than anything 
clse, led to the action of the city which gave rise to the présent con- 
troversy. There has been an earnest attempt on the part of the bond- 
holders, acting through the trust company, complainant in this case, 
to remedy this condition, and it is not denied that its efforts hâve 
resulted in very great improvement in the quality of the water fur- 
nished. In an amendment to the bill on October 15, 1903, complain- 
ant submitted : 

"Tliat it is the purpose and désire of complainant and the bondholders of 
the Columbus Water Company, represented by complainant as trustée, to see 
that ail proper and necessary steps are taken to furnish to the city of Colum- 
bus and its cltizens an ample supply of pure and wholesome water and pres- 
sure in accordance with the contract, and, with the aid of this honorable court, 
to perl'orm and cause to be performed ail of the obligations assumed by the 
Columbus Waterworks under the contract mentioned and exhibited in the 
above-stated bill of eomplaint. Complainant shows tbe court that the bond- 
holders, acting through their duly authorized bondholders' committee, hâve 
consented and authorized this complainant to ofiEer on their behalf to the court 
to hâve the présent and future income of the said waterworks applled, so far 
as may be necessary, to the betterment of said System, and to hâve such fur- 
ther receiver's certiflcates made and sold, as in the opinion of the court will 
be adéquate to furnish to the city and its citizens an ample supply of pure and 
wholesome water, and adéquate pressure for flre protection, in accordance with 
the terms and requirements of the contract, and to postpone the lien of the 
bonds to such receiver's certiflcates as the court may deem adéquate and suf- 
ficient for the purpose; and complainant prays that a suitable référence be 
had, to ascertain the probable cost of such Improvements as to the Court may 
seem adéquate and proper, and complainant prays that the court, through 
proper orders, will direct and require a spécifie performance both by the city 
of Columbus and the Columbus Waterworks Company of the mutual agree- 
ments, covenants, and obligations of the same contract. * "■ * If, upon 
référence being had, the court should détermine that further improvements 
are requlsite and necessary, complainant is ready and willing, and the bond- 
holders of the said Columbus Waterworks Company consent and agrée, that 
such additlonal improvements be made and paid for." 

This is a very broad ofïer on behalf of the bondholders on whose 
behalf the trustée brings this bill. Their abiHty to comply with this 
ofïer has not been questioned. They hâve already expended in the fil- 
tration System, and otherwise improving the waterworks, an amount 
said to be $50,000. The amount of the bonded indebtedness is nearly 
$400,000. That this amount of indebtedness should be wiped out 
without careful investigation will hardly be claimed by any one. It 
is certainly due the bondholders, in view of their efforts to take up 
this contract with the waterworks company and comply with it, that 
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they should hâve a full and fair investigation before the property up- 
on which they must rely as security for their debt is destroyed. That 
the érection of another system of waterworks in the city of Colum- 
bus will go very far towards destroying the property is manifest. It 
is also due the city of Columbus that it should be allowed to show 
in the fullest manner its contention. The great importance of the 
matter to the city and its inhabitants requires this. 

The contract between Thos." R. White and the city of Columbus, 
which subsequently became, by agreement of the mayor and council 
of the city of Columbus, a contract between the Columbus Water- 
works Company and the city, provided that : 

"The source of water supply shall be determined by Thomas R. White, he 
guaranteeing, however, that the supply of water both In quality and amount 
shall be wholesome, constant and amply sufflcient to meet the wants of the 
City and private consumers for future and présent requirements." 

The city and its inhabitants are entitled under this contract to an 
abundant supply of wholesome water ; and this, sufficient to meet the 
wants of the city as it increases in population and area. It is con- 
tended that this cannot be obtained from the présent source of sup- 
ply. The complainant proposes, as I understand it, to change this 
source of supply to one which is abundant and undoubted, and to do 
that immediately. 

Ail the questions involved are serious and of the gravest import- 
ance, and they should not be disposed of on a preliminary hearing 
and ex parte affidavits. It is due both parties that testimony should 
be carefully taken by examination and cross-examination of witness- 
es. The case will be referred to a master for the purpose of a full 
investigation and report upon the questions of law and fact involved. 
In the meantime an injunction will be granted, restraining the city 
of Columbus from taking further steps towards the sale of its bonds 
for the érection of a system of waterworks of its own. 



DODD et al. v. LOUISVILLE BRIDGE CO. et al. 
(Circuit Court, W. D. Kentucky. Aprll 15, 1904.) 

1. Removai. dp Causes— Motion to Remand— Pbesumption ov Regulakitt op 

Peoceduee in State Cottet. 

Where, In a suit by stoekholders of a corporation, brought In a state 
court, relief was granted to the plaintlffs, thelr right to which was af- 
firmed on appeal by the hlghest court of the state, on a subséquent removai 
of the cause, after the flling of supplemental pleadlngs, it will be assumed 
by the fédéral court, prima facie, at least, and for the purposes of a motion 
to remand, that, under the laws of the state, plaintifCs had the right to 
maintain the suit in thelr own names to enforce the rights asserted in 
thelr pleadlngs, and that the pleadlngs they were permltted to file In the 
state court were approprlate under the state practlce. 

2. SAME— CiTIZENSHIP op Paeties. 

Where plaintlffs sued as Indlvlduals, and the courts of the state In 
which the suit was brought sustained thelr right to maintain thelr suit 

If 2. Diverse cltizenshlp as ground of fédéral jurisdlction, see notes to Shipp 
V. Williams, 10 C. C. A. 249 ; Mason v. Dullagham, 27 C. C. A. 298. 
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In such capacity, their Indivldual cltizenship mast détermine the right 
of a défendant to remove the cause, notwithstanding an averment lu the 
pétition for removal that they sued as stockholders of a corporation, and 
that the recovery they sought was in the sole right and for the beneflt of 
such corporation. 

8. Same— CoBPOEATioN oF Seveeal States. 

A pétition for removal flled by a défendant rallroad company stated 
that it was a corporation incorporated under the laws of a number of 
différent States, among which were the states of Indiana and Illinois ; 
that it was formed by the consolidation of corporations of said several 
States ; that the cause of action sued on arose out of a contract for the 
use of a bridge across the Ohio river owned by a Kentucky corporation- 
of which complainants were stockholders, which contract was made by 
an Indiana rallroad company subsequently consolidating with others to 
form the défendant. It further averred, as a conclusion from such facts, 
that, in respect of the obligation sued on, défendant was a corporation of 
the State of Indiana, and no other state. It dld not appear in what state 
défendant was first incorporated, where its gênerai offices were. where 
the cause of action arose, nor whether its assumption of the contract and 
its use of the bridge for which complainants sought to recover were in its 
capacity of an Indiana corporation or generally. Held that, in the absence 
of any statement in complalnant's pleadings to show that défendant was 
Bued as a citizen of Indiana alone, the facts alleged in the pétition did 
not warrant such a flnding, and, It being shown that one of the com- 
plainants was a citizen of Illinois, the cause was not removable on the 
ground of diversity of cltizenship. 

4. Same. 

The gênerai rule is that jurisdiction on removal must be clear, In order 
to justify the fédéral court in retaining the case. 

W. O. Harris, Kohn, Baird & Spindle, and Dodd & Dodd, for 
plaintiffs. 

Lawrence Maxwell and Helm, Bruce & Helm, for défendants. 

EVANS, District Judge. This suit was brought in the state court 
in 1897 by certain individual holders of the capital stock of the Louis- 
ville Bridge Company against that company and various railroads 
that for many years had used its bridge. Without going into dé- 
tails, it will suffice to say, in gênerai terms, that the défendant rail- 
roads had used the bridge under an arrangement probably first made 
in 1877, by the terms of which they were to pay tolls sufificient to ac- 
complish several objects — such, for example, as paying for mainten- 
ance and repairs, operating expenses, and semiannual dividends to 
the stockholders of the bridge company of 6 per cent. Stipulations 
were made by which a plan was devised for ascertaining at certain 
periods the tolls to be collected. In process of time the directors of 
the bridge company lowered the dividends to 4 per cent, semiannual- 
ly. The plaintiiïs alleged that the Pittsburg, Cincinnati, Chicago & 
St. Louis Railway Co. (hereinafter called the "P., C, C. & St. L. Ry. 
Co.") owned the majority of the stock of the bridge company, elected 
ail its directors, and had, by virtue of thèse and other circumstances, 
wrongfully lowered the dividends, withheld the payment of its own 
tolls, and in other ways had injured the individual stockholders of the 
bridge company, which would not and could not remedy the troubles, 
because it was dominated by the P., C, C. & St. L. Ry. Co. The 
plaintiffs claimed that the bridge company was entitled to over $3,- 
000,000 in this way, which it would not collect, and hence the in- 
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dividual plaintiffs brought the suit. The action went to trial in the 
State circuit court some years ago, and in the main the judgment of 
that court was favorable to the plaintiffs, but on appeal to the Court 
of Appeals the amount recovered was reduced perhaps to o "e-tentli 
of what the circuit court had adjudged; the Court of Appeals, among 
other things, holding that the directors of the bridge company had 
a right to lower the dividends to its stockholders. Meantime the 
Louisville & Nashville Raijroad Company had brought a suit against 
the bridge company for large sums alleged to hâve been charged to 
it in excess of vifhat it would hâve had to pay if the other railroad 
companies had paid in full. Judgment was ultimately rendered in 
this case in favor of the plaintifï for many thousands of dollars. 
After the return of the case now before us to the state circuit court, 
amended and supplemental pétitions were filed, to which référence 
will be made as we proceed, and by which it was sought to compel 
the P., C, C. & St. L. Ry. Co. to pay in this case a large part, if not 
ail, of what had been recovered by the L. & N. R. R. in its suit, and 
certainly as much as $144,000. After the filing of the last of thèse 
amended and supplemental pétitions, the case was removed to this 
court, and the plaintiffs hâve moved to remand it. 

I hâve quite laboriously examined both the exceedingly volumin- 
ous record brought hère by the removal of this action from the state 
court and the very interesting and important questions involved in 
the motion to remand. The suit was brought and prosecuted under 
the modes of procédure prescribed or allowed under the Kentucky 
Code of Practice. That procédure, while différent from the practice 
in equity causes originally brought in the fédéral courts, is neverthe- 
less to be entirely respected by this court, as to steps taken in the 
state courts up to the time of the removal. It follows as a resuit of 
this gênerai proposition that it must be assumed that the plaintiffs 
had the indubitable right to sue in their own names in the state court 
to enforce the varions équitable rights asserted in their numerous 
pleadings fîled in the cause. Some of those pleadings were filed as 
matter of right, and some of them by the express leave of the state 
court. We must assume that this was ail proper, and, prima facie, 
at least, that the plaintiffs hâve a right of action in their own in- 
dividual names in seeking an enforcement of the demands they hâve 
asserted in their pleadings. The Kentucky Code of Practice pre- 
scribes when and how amended and supplemental pleadings may be 
filed, and upon the pending motion this case cornes to us with those 
pleadings properly in the case, and properly presenting a claim by the 
individual plaintiffs against the P., C., C. & St. L,. Ry. Co. The 
plaintiffs were, I think, required by the Kentucky practice to make 
the Louisville Bridge Company, a party défendant. It was made 
such in the original pétition, and appears to hâve taken up and to 
hâve continued the fîght against the plaintiffs with considérable vigor. 
The supplemental and amended pétitions, fîled respectively July 16, 
1903, October 15, 1903, and February 25, 1904, were each entitled in 
the cause, and no one of them made any change of parties. No par- 
ties, as such, were newly named in them, though relief was mostly, 
if not altogether, sought against the P., C, C. & St. L,. Ry. Co. Op- 



DODD V. LOtriSVILLE BBIDGE CO. 189 

position to the filing of one or more of the three last-named supple- 
mental pleadings was made, and this fact, under the Kentucky prac- 
tice, was équivalent to appearance thereto; and, indeed, under that 
practice, if no new cause of action was set up, no additional appear- 
ance was necessary, the original appearance being sufficient. 

Strong arguments were made on either side of the question of 
whether the last amended pétition covered a new cause of action then 
for the first time asserted in the case against the P., C, C. & St. L,. 
Ry. Co., and thus presenting a separable controversy in such time and 
form as to make the case removable, or whether the cause of action 
asserted in the amended pétition filed October 15, 1903, which cause 
of action may possibly hâve been asserted, or at least foreshadowed, 
in earlier pleadings, though in ail of tlieni in a vague and gênerai 
way, was only made definite and spécifie by the amendment of Feb- 
ruary 25, 1904. If the last amendment was only a better and more 
definite présentation of the cause of action theretofore attempted to 
be set up in the pleading of October 15, 1903, and possibly at varions 
other times, by other pleadings filed in the cause, then the pétition 
for removal came too late, because the time for answering the 
amended pétition of October 15th was nearly or quite exhausted 
when the défendant answered that pleading in the state court on the 
29th day of October, 1903, and the pétition for removal was not pre- 
sented until the succeeding March. 

There may be much room for discussion upon ail the questions 
thus indicated, and possibly the motion to remand might be decided 
by solving those questions; but, without at présent attempting to 
solve them, I hâve, with some hésitation and doubt, reached the con- 
clusion that the motion to remand can be determined upon another 
and possibly clearer ground. 

Referring again to the very important factor that the plaintiflfs 
had the right, as has been determined in this case by the Kentucky 
Court of Appeals, as well as by the chancery branch of the circuit 
court, to bring the action in their own names for the assertion and 
enforcement of their rights against the P., C, C. & St. L. Ry. Co., 
regardless of whether the bridge company joined with them as a 
plaintifif or not, it is found to be the fact that one of the plaintiflfs, 
to wit, Mrs. Blakemore, is a citizen of Illinois, and that the défend- 
ant the P., C, C. & St. L. Ry. Co. is also a citizen of that state. The 
original pétition for removal asserts that the P., C, C. & St. L. Ry. 
Co. is "a résident and citizen of the states of West Virginia, Ohio, 
Indiana, and Illinois, being a corporation chartered and organized 
under the laws of said states, and not under the laws of the state of 
Kentucky." The pétition for removal makes a statement respecting 
the citizenship of the varions plaintifïs, but, as the évidence shows 
that one of them is a citizen of Illinois, the grounds for removal are 
fatally defective for that reason, unless saved either by an amend- 
ment to the removal pétition presently to be referred to, or by the 
légal eflfect of the following statement in the original pétition, viz.: 

' "Ail o( the plaintiflfs In said suit, except the Louisville Bridge Company, 
are stockholders of said bridge company, and they brought their said suit in 
the right of and for tlie benefit of the said Louisville Bridge Company, and 
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nny recovery whlch they sought was a recovery by and In the sole Interest of 
sald Loulsvllle Bridge Company. The Loulsville Bridge Company is a cor- 
poration chartered and organlzed under the laws of tlie state of Kentucky, 
and not elsewtiere, and is a résident and citizen of said state, and was so at 
the beginning of the said suit, and has continuously been so since, and is now, 
and is not a résident or citizen of any other state." 

Do those statements, even in the light of cases like Southern Ry. 
Co, V. Allison, 190 U. S. 326, 23 Sup. Ct. 713, 47 L. Ed. 1078, remedy 
or obviate the defect referred to, in view of the facts already noted 
as to the adjudicated right of the plaintiffs to sue individually, and 
especially as the importance of that right in this case has been il- 
lustrated and emphasized by the défense against their suit actually 
made on the merits by the bridge company? Can the détermination 
of this question be afïected by the answer of the bridge company filed 
in the case in this court since the removal, even though it might be 
apparent therefrom that its attitude to the plaintifïs had in fact been 
radically changed? Answers to thèse questions may dépend upon 
what importance should be attached to the averments of the amend- 
ment to the pétition for removal, which, without passing on its suf- 
iîciency, I hâve allowed to be filed in this court under what appeared 
to be the principles announced by the Suprême Court in Kinney v. 
Columbia Savings Association, 191 U. S. 80, 24 Sup. Ct. 30, 48 L. Ed. 
103. The averments of the amended pétition are as follows : 

"Your petitioner, the Pittsburg, Cincinnati, Chicago & St. Louis Railway 
Company, by leave of the court, for amendment of its pétition for removal of 
this suit filed on March 3, 1904, in the Jeffierson circuit court, chancery branch, 
flrst division, says that in 1890 the Jeffersonville, Madlson & Indianapolis Rail- 
road Company, a corporation organlzed and existlng under the laws of the 
state of Indiana, and of no other state, belng the corporation which executed 
the contract of June 5, 1872, sued on by the plalntifCs, was Consolidated, under 
the laws of the state of Indiana, wlth other railroad companies, Into your 
petitioner, the Pittsburg, Cincinnati, Chicago & St Louis Eailway Company, 
and that the présent suit is based whoUy upon the obligation of your petitioner 
as an Indiana corporation, and as successor of said Jeffersonville, Madlson & 
Indianapolis Railroad Company, and on account of havlng by virtue of said 
consolidation assumed the obligation of said Jeffersonville, Madlson & In- 
dianapolis Railroad Company, under the said contract of June 5, 1872, which 
is the basls of the présent suit. Your petitioner therefore avers that, in re- 
spect of the obligation sought to be enforced by this suit, your petitioner is, 
and at the commencement of this suit was, and ever since has been, a citizen 
of the state of Indiana, and of no other state. Other corporations entering into 
said consolidation were citlzens of the states of West Virginia, Ohio, and Il- 
linois, and were permltted by the laws of their respective states to enter into 
said consolidation, and said consolidation, in respect of them, was made under 
the laws of their respective states." 

It may be remarked that I can find nowhere in the plaintifïs' plead- 
ings any averment of any kind respecting the incorporation of the 
P., C, C. & St. L. Ry. Co. Ail that I find in the défendants' plead- 
ings on that subject is a déniai by that company that it had purchased 
a majority of the capital stock of the Jeffersonville, Madison & In- 
dianapolis Railroad Company, and an averment that the P., C, C. 
& St. L. Ry. Co. was made up of several railroad companies which 
had been merged and consoHdated into it. In the record, however, 
we find an exhibit to the déposition of plaintifï John L. Dodd, con- 
sisting of a copy of the articles of incorporation entered into in In- 
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diana under the laws of that state, by which the P., C, C. & St. L. 
Ry. Co. was made a corporation of that state. This exhibit also 
shows that several Indiana raiiroad companies were thus merged and 
Consolidated, among them the J., M. & I. Ry. Co. The articles of 
incorporation on their face also show that the P., C, C. & St. h. Ry. 
Co. had previously been incorporated in varions states — such as 
Pennsylvania, West Virginia, Ohio, Indiana, and Illinois. What 
state was the original parent, so to speak, of the corporate body, 
is nowhere shown, or attempted to be shown. It is obvions enough 
that none of the parties to the suit regarded it as at ail important to 
disclose in their pleadings the citizenship of the défendant the P., C, 
C. & St. L. Ry. Co. until the pétition for the removal of the cause 
was filed, on March 3, 1904. If the plaintififs had thought it impor- 
tant to proceed against the P., C, C. & St. L. Ry. Co. as an associa- 
tion of corporations, or as a citizen either of Illinois or Ohio or West 
Virginia, rather than against it as a citizen of Indiana, they would 
hâve determined that question for themselves in their pleadings, and 
would not hâve attempted it merely at this stage in their argument 
only. If the défendant had at an earlier date regarded it as important 
to settle the question of the citizenship of the corporation proceeded 
against upon the claims described in the plaintiffs' pleadings, by a 
motion to require the plaintifïs to make their pleading spécifie and 
definite in that respect, it might hâve compelled the plaintiffs to dif- 
ferentiate in the premises, and to plainly state which of the several 
distinct corporations created by the varions states, and ail of which 
had the same name, they were suing. But nothing of either sort was 
done, nor was it at ail necessary, so far as the litigation on the merits 
was concerned. Now, however, it has become important, and each 
side has hurried to that conclusion which its interest in the question 
of removal seemed to dictate. It need not be pointed out that their 
conclusions differ. 

It is not asserted that the P;, C, C. & St. L. Ry. Co. is not a citizen 
of Illinois, nor of each of the other states under whose laws it was 
incorporated. On the contrary, it is shown to be a citizen of that 
state, also, and a copy of the articles of incorporation was read as 
évidence on the hearing of the motion to remand. It is not shown 
which state first incorporated it, nor is it claimed that the contract 
with the J., M. & I. R. Co., which was sued on by the plaintiffs, was 
executed in Indiana, nor that the cause of action described in the 
amended and supplemental pétition filed February 25, 1904, arose in 
Indiana ; nor, indeed, is it claimed, unless as a mère inference of law, 
that the Indiana corporation is the P., C, C. & St. L. Ry. Co., and 
certainly not that it is the only P., C, C. & St. L. Ry. Co. which used 
the bridge company's bridge, and became indebted to it for tolls. It 
is not shown where the books of the P., C, C. & St. L. Ry. Co. were 
kept, nor whether there were separate accounts with the bridge Com- 
pany kept by or on behalf of the Indiana corporation respecting traf- 
fic which might hâve originated, for example, at Chicago or Pitts- 
burg; nor has it been shown how the P., C, C. & St. L. Ry. Co., 
or any of its component parts, complied with section 571 of the Ken- 
tucky Statutes of 1903, although each and ail of thèse things might 
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have aîiled in ascertainîng whicH P., C, C. & St. t. Ry. Co. îs the 
litigant défendant in this case. The section referred to requires 
every nonresident corporation doing business in Kentucky to file a 
certificate designating a person on whom process may be served. 

One disadvantage of being incorpOrated under the same name in 
several states is not that it leaves mère citizenship doubtful, for the 
corporation is a citizen of each state which incorporâtes it, but, as 
hère, the disadvantage is that it leaves doubtful tlie question of 
whether one citizen individually owes and is sued for a debt, or 
whether ail of several citizens owe and are sued upon it. It might 
in this case help us if we knew from the pleadings or the évidence 
that the cause of action, even if it is transitory, arose in Indiana, as, 
if it did, that fact might make it presumably true that the plaintiffs' 
right is against the Indiana corporation; but, as the cause of action 
apparently must have arisen in Kentucky, where the services were 
rendered by a Kentucky corporation— possibly to some extent to 
each one of the P., C, C. & St. L. Ry. Cos. — we cannot, in view of ail 
the facts disclosed by the record, assume that the Illinois corporation, 
the Ohio corporation, the West Virginia corporation, and the Indiana 
corporation are not co-contractors, or otherwise jointly liable for 
that demand of the bridge company for toUs, the remedy to enforce 
which is being worked out through certain of the bridge company's 
individual stockholders in their own names, one of whom is a citizen 
of Illinois, of which state, also, one of the associatéd corporations is 
a citizen. At ail events, there is no presumption growing out of the 
facts disclosed that the plaintiffs did not sue the Illinois corporation 
as much and as well as the others, inasmuch as no one of said P., 
C, C. & St. L. Ry. Cos. was a citizen of Kentucky. When we care- 
fully analyze the amended removal pétition, and assume its statements 
of fact to be true, we find that it avers that the J , M. & I. R. Co. 
was Consolidated under the laws of Indiana with other railroad com- 
panies into the défendant the P., C, C.'& St. L. Ry. Co., which was 
made up of a consolidation of corporations created under various 
States, and, further, that the présent suit is based wholly upon the 
obligation of said défendant "as an Indiana corporation," and as suc- 
cessor of the J., M. & I. R. Co., and on account of the said défendants 
having, "by virtue of the consolidation," assumed the obligations of 
the J., M. & I. R. Co. existing under the contract which is the basis 
of the présent suit. The amended pétition does so recite, but it does 
not aver that in fact that corporation only which is a citizen of In- 
diana assumed, by contract, the obligations of the J., M. & I. R. Co., 
though it may be that it assumes, as a légal inference, that the P., C, 
C. & St. h. Ry. Co. did so assume those obligations as an Indiana 
corporation. The amendment goes on to aver further that other 
corporations entering into the consolidation were citizens of West 
Virginia, Ohio, and Illinois ; and this appears to me to make it essen- 
tial that the pétition for removal, as amended, in order to be sufHcient 
to accomplish the resuit desired, should leave nothing for inference, 
especially in the absence of any averment as to the original incorpora- 
tion of the P., C, C. & St. L. Ry. Co., and as to the state in which 
the cause of action actually arose, and as to the other matters, the 
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absence of which has béen noticed. The facts upon which a right to 
remove a case to this court is demanded should be specifically and 
clearly manifested by the petitioner who seeks that relief. The pre- 
sumption that the fédéral court is without jurisdiction must be over- 
come. Robertson v. Cease, 97 U. S., at page 648, 24 h. Ed. 1057 ; 
Grâce v. American Central Ins. Co., 109 U. S. 283, 3 Sup. Ct. 207, 
37 L. Ed. 932 ; Bors v. Preston, 111 U. S. 255, 4 Sup. Ct. 407, 28 
L. Ed. 419. 

Where corporations of exactly the same name are incorporated 
under the laws of several states, and are in fact operated by one set 
oî oificers, and under one management alone, and which management 
is shown by the record to hâve its principal office and place of busi- 
ness outside of a named state, any claim of adverse citizenship which 
is evidently based upon an inference, instead of a clear statement of 
facts, should not be regarded as sufïicient, especially when the exact 
facts might be, but are not, shown in proper fullness of détail. The 
conclusion which the pleader has drawn in constructing the amended 
removal pétition is thus stated: 

"Your petitioner therefore avers that, in respect to the obligations sought 
to be enforced by thls suit, your petitioner is * • • a citizen of the state 
of Indiana, and no other state." 

Is the court, also, in the concrète case before us, authorized or re- 
quired to concède the force of the "therefore," and to draw the same 
conclusion ? In the absence of a statement of the essential facts re- 
ferred to, we do not think so. If we assume, without proof, that the 
averments of the removal pétition, as amended, are true, so far as it 
positively states facts, and not mère récitals or conclusions of the 
pleader, we find that, while the P., C, C. & St. L. Ry. Co. is a citizen 
of Illinois as well as of Indiana, yet that it consohdated with an In- 
diana corporation which had outstanding obligations which the P., C, 
C. & St. L. Ry. Co., "by virtue of the consolidation," assumed. This 
is about the sum of facts distinctly stated. For purposes of removal 
to this court, the pleader from that spare statement of facts draws the 
inference of law that the assumption of the obHgations of the J., M. 
& I. R. Co. was by the Indiana P., C, C. & St. L. Ry. Co. alone, and 
that the citizenship of the corporation for the purpose of removal 
must be determined upon the fact thuS' stated, or, rather, that the 
identity of the litigant opposed to the plaintiffs and its citizenship 
must be thus ascertained. Without stating other facts, the pleader 
assumes as a légal conclusion that the assumption of the obligations 
of the J., M. & I. R. Co. was, as he expressed it, "by virtue of the 
consolidation." But the pleader also says that the corporations en- 
tering into the consolidation were citizens of the states of West Vir- 
ginia, Ohio, Illinois, and Indiana, and does not by any averment of 
fact, as distinguished from a conclusion of law, attempt to show that 
one only of the intégral parts of the consolidation assumed the out- 
standing obligations of the J., M. & I. R. Co. It is ail left to infer- 
ence, as the articles of consolidation are not exhibited. In short, the 
conclusion drawn in the amendment to the pétition for removal is 
that, "in respect to the obligations sought to be enforced by this 
130 F.— 13 



, 194 130 FEDERAL EBPORTBR. 

suit," the p., C, C. & St. L. Ry. Co. is an Indiana corporation only. 
It is not shown by the articles of incorporation or those of the con- 
solidation of the P., C, C. & St. L. Ry. Co., or otherwise, that any 
such distribution of obligations was made to the separate P., C, C. 
& St. L. Ry. Cos. of the several states which created corporations 
with that name; nor can it, I think, be fairly inferred that there 
was any such distribution of obligations among them, in the absence 
of a positive statement of the fact, when we consider the facts dis- 
closed by this record, some of which hâve been specifjcally refer- 
red to. 

I conclude that while the citizenship of the P., C, C. & St. L. Ry. 
Co. is distinct and separate in the several states of West Virginia, 
Ohio, Indiana, and Illinois, which states severally created corpora- 
tions of that name, the obligations of the several corporations were 
presumably united and joined, and that in this case the Illinois cor- 
poration was as much and as certainly bound to the plaintifïs, and 
as muçh sued by them, as was the Indiana corporation. It is not 
shown nor contended that the Indiana corporation has a différent and 
independent management. On the contrary, it is shown by the rec- 
ord that the management of that P., C, C. & St. h. Ry. Co. which in- 
curred the liability for the tolls sued for was located at places outside 
of Indiana. 

It is important in this connection to remember that the greater 
part, if not ail, of the claim against the P., C, C. & St. L. Ry. Co. 
yet in controversy, and which was set up in the later and supple- 
mental pleadings filed by the plaintifïs in the state court, arose under 
the management just referred to, and while that management oper- 
ated the P., C, C. & St. L. Ry. Co. as an entirety. This, too, for the 
most part, was long after the création of the several corporations of 
that name. The services of the bridge company, out of which the 
claim arose, were rendered to the P., C, C. & St. L. Ry. Co., and 
not to the J., M. & I. R. Co. In the light of the record, the former 
company, if anybody, owes the tolls on its own account, and in no 
proper sensé on the account of the latter, although by gênerai ac- 
quiescence the P., C, C. & St. L. Ry. Co. years ago took the place 
of the J., M. & I. R. Co. in then existing arrangements, and thus en- 
tirely superseded and eliminated the latter, with the full knowledge 
and consent of the bridge company. For many years the J., M. & 
I. R. Co. has been dead, or at least moribund. It is not a going 
concern. 

Indeed, the efifect of it ail seems to be that the court is asked to 
extend and enlarge the test of citizenship in a case like this so as 
to make the question determinable, at least to some extent, upon 
whether an association of corporations like the P., C, C. & St. L,. 
Ry. Co. can in this court, in Kentucky, at its own option, treat itself 
as a citizen of Indiana only, merely because, in an antécédent or gên- 
erai way, it contracted upon the same subject-matter with a citizen 
of that State. Législative création does détermine the citizenship of 
a corporation, but in this case that proposition présents no difhculty 
in itself. The doubt is as to which of the several corporations oî 
the same name created by several states is the litigant opposed to and 
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sued by the plaintiffs, and we are asked to solve that question and 
that doubt largely upon an inference only, and not upon a full and 
explicit statement of facts. We are asked to hold that, because there 
was and is a citizen of Indiana named the P., C, C. & St. L. Ry. Co., 
and because a citizen of that name was substituted in a contract made 
by another Indiana corporation, therefore, and notwithstanding other 
States had incorporated a P., C., C. & St. L. Ry. Co., and notwith- 
standing the several incorporations of that name were ail associated 
under one management, with its chief oiifices outside of Indiana, still 
that when citizens of Kentucky and Illinois sue a P., C, C. & St. L. 
Ry. Co. in this state, the fact that the substitution was made shall be 
accepted as conclusive of the fact that the plaintiffs were suing the 
Indiana corporation alone, and not any one of the others. We think 
no décision of any court will justify a ruling which supports that con- 
tention, and we cannot conclude, upon the pétition for removal and 
the record, either that the Indiana corporation alone is the real liti- 
gant opposed to the plaintiffs, and which alone was sued by them, or 
that it alone is the corporation which used the bridge company's 
property, and consequently became liable for the tolls. The only 
test, we repeat, of the citizenship of a corporation, is the législation 
creating it. The test hère sought to be invoked for the détermination 
of the question of which corporation was sued might become kaleido- 
scopic and elusive, inasmuch as there is no reason why any one or ail 
of the P., C, C. & St. L. Ry. Cos. might not hâve used the bridge 
of the bridge company in Kentucky. Citizenship, per se, is easily 
ascertainable with respect to a corporation, but whether a debt was 
created by one corporation or another, when they are as intimately 
associated as in this instance, and whether one corporation or an- 
other, under such circumstances, is the litigant, are questions of fact ; 
and, when the right of removal is claimed, the pétition therefor should 
show the facts very explicitly and fully, and not leave them to infer- 
ence in any essential respect. 

There is an obvions ambiguity in the premises, growing out of the 
création by several states of a corporation of the same name; and 
when the associated corporations seek, or when any one of them 
seeks, to exercise the right of removal, the claim to that right should 
be made manifest. In such cases the pétition for removal should 
clear up the ambiguity, and make plain the exact situation. As we 
hâve endeavored to show, this has not been donc in this instance. 
On the contrary, doubt as to which corporation should be regarded 
as the real litigant is intensified at the crucial point by the pétition 
as amended, and by the other facts we hâve stated. 

We may note some of the numerous authorities bearing on the 
question, and the gênerai propositions they establish: 

First. Although corporations hâve the same name, yet, if they are 
incorporated under the laws of différent states, they are separate and 
distinct corporations, and each is a citizen of that state alone which 
created it. Ohio, etc., R. Co. v. Wheeler, 1 Black, 286, 17 L. Ed, 
130 ; Railroad Co. v. Whitton, 13 Wall. 283, 20 L. Ed. 571 ; Muller 
V. Dows, 94 U. S. 444, 24 L. Ed. 207; Nashua, etc., R. Co. v. Lowel) 
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R. R., 136 U. S. 357, 10 Sup. Ct. 1004, 34 L. Ed. 363. There are many 
other cases to the same effect. 

Second. The fact that there was a consolidation of several railroads 
in several states, under the sanction of state législation, does not 
change the resuit. Paul v. B. & O. R. R. (C. C.) 44 Fed. 513 ; Bald- 
win V. Chicago, etc., R. Co. (C. C.) 86 Fed. 167. While in some of 
the cases stress seems to be laid on the question of which was the 
first state to create a corporation situated Hke the P., C, C. & St. 
L. Ry. Co., and also some upon the question of where the cause of 
action arose, yet in none of them is either of those questions made a 
controlling factor in the décision. Still less, we think, can the ques- 
tion of where a contracting party resided be made so, especially when 
it is neither claimed that such party contracted at its résidence, nor 
that the services were performed there. 

Third. In St. Louis, etc., Ry. v. James, 161 U. S. 555, 16 Sup. Ct. 
621, 40 L,. Ed. 803, and again in Southern Rv. Co. v. Allison, 190 U. 
S. 336, 23 Sup. Ct. 713, 47 L,. Ed. 1078, it has been estabhshed that 
for the purposes of jurisdiction there is a conclusive presumption 
that ail the stockholders of a corporation are citizens of the state 
creating it. When a corporation, for example, of Pennsylvania, 
is, by its own name, instead of the names of citizens, incorporated 
by a law, for example, of Indiana, this would make the Pennsyl- 
vania corporation, and not the citizens who were its stockholders, a 
citizen of Indiana, for jurisdictional purposes, notwithstanding the 
Tule that the stockholders of the Pennsylvania corporation were still 
presumed to be citizens of Pennsylvania. Memphis & C. R. Co. v. Ala- 
bama, 107 U. S. 581, 3 Sup. Ct. 433, 27 L. Ed. 518. Priority of création 
of a corporation in this connection sometimes becomes important, but 
in the case before us the bridge company corporation does not sue, 
and hence the rule in the James Case and in the Allison Case, which 
has just been referred to, does not apply. In this connection it must 
be remembered that it is res adjudicata that the individual plaintiffs 
hâve the right to sue, and are properly exercising that riglit in this 
case. They do not sue in the right of the bridge company, but in 
their own individual right, and hence their citizenship is the import- 
ant question. 

To sum it ail up, the question would, indeed, hâve been a simple 
one, if, as the plaintiffs contend, it is apparent that they, including 
Mrs. Blakemore, a citizen of Illinois, are suing that P., C., C. & St. 
L. Ry. Co. which was incorporated under the laws of that state. 
So, on the other hand, it would hâve been equally simple, if, as the 
défendant contends, the plaintifïs are suing no one except that P., 
C, C. & St. L. Ry. Co. which was incorporated under the laws of 
Indiana. But which of the varions corporations of that name the 
court must regard as the real défendant litigant is a much more com- 
plex proposition, and the indicia, both upon the one side and upon 
the other, are quite obscure and unsatisfactory. The burden in the 
premises, being on the party seeking the removal (Carson v. Dur- 
ham, 131 U. S; 435-36, 7 Sup. Ct. 1030, 30 L,. Ed. 992), places that 
party at any disadvantage that may inhere in the situation, and, as 
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already pointed out, requires that it shall so far clear up ail ambiguity 
and obscurity as to make it reasonably certain that the jurisdiction 
of this court has attached. 

The défendant relies on the assertion that a P., C, C. & St. L. Ry. 
Co. which was an Indiana corporation Consolidated with the J., M. 
& I. R. Co., which was another Indiana corporation, and that that 
P., C, C. & St. L. Ry. Co. took the place of the J., M. & I. R. Co. 
in the contract sued on, and says that therefore, in respect to the 
daim sued on, the défendant litigant in this case is the Indiana cor- 
poration. Probably, on the whole record, no great plausibility would 
be imparted to this contention, in the absence of fuller and more 
exphcit averments than are made in the pétition for removal, as 
amended, if it were not that the J., M. & I. R. Co. alone had tracks 
that extended to the bridge company's bridge, which was constructed 
from Indiana to Kentucky across the Ohio river ; but this plausibil- 
ity might be, and probably is, neutralized by the fact that the entire 
management and control of that P., C, C. & St. L,. Ry. Co. which, as 
an actual, living potentiality, used the bridge and became liable for 
the tolls, had its home far outside of Indiana. Mère propinquity can- 
not furnish the ultimate test for a décision of the question to be 
solved. As to the pending motion, the question is, which of the nu- 
merous P., C, C. & St. L. Ry. Cos. is the real litigant défendant, and 
which one of them was sued by the plaintifïs? Previous to the pé- 
tition for removal, neither side undertook to make that matter at ail 
definite or certain, nor, as we hâve seen, can either party do it now at 
its own option, nor by mère assertion or inference ; but we hold that 
the just conclusion upon the matter, in view of the impossibility of 
any defînite finding that any particular one of the P., C, C. & St. L. 
Ry. Cos. alone was sued, is that they were ail sued — the Illinois Com- 
pany as much and as well as the others — and hence that the removal 
to this court cannot be maintained on the ground of adverse citizen- 
ship, because one of the plaintifïs is a citizen of Illinois. 

If the plaintifïs had brought their suit in Indiana, or in any other 
one of the states which had incorporated the railway company, there 
could not hâve been a removal, because the company, as the authori- 
ties establish, could not hâve claimed, in respect to suits in that state, 
that it was a citizen of any other state. But as this suit was brought 
in Kentucky, which did not incorporate the company, at this late 
date, upon this record, and under ail the circumstances referred to, 
I do not think it lies in the mouth of the P., C, C. & St. L. Ry. Co. 
to say, in the présent emergency, that it, as a citizen of Indiana, 
rather than as a citizen of Illinois, is the litigant défendant in this 
suit, in the face of a claim to the contrary now made by the plaintifïs. 
It seems to me that the défendant has no right so to elect at this 
stage, under the facts of this case. 

Thus far we hâve proceeded upon the idea that the allégations of 
the pétition for removal, as amended, were true, so far as they stated 
facts and not mère légal conclusions. As many of the allégations of 
fact, however, were controverted of record, the matter is still clearer, 
inasmuch as, to say the least, the proof can hardly be considered as 
being as strong as the allégations. 
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2. While giving the other feature of the case more promînence, I 
am not at ail sure, under the Kentucky practice, and under the dé- 
cisions of the State courts in this case, that the amended and supple- 
mental pétition filed February 25, 1904, is to be regarded otherwise 
than as perfecting the cause of action insufficiently set up in the plead- 
ing of October 15, 1903. If it be correct to say that the amendaient 
of February was merely supplemental to that of October, making it 
defînite and sufficient, then the application for a removal came too 
late — first, because that application was not made until March 3, 
1904; and, second, because the P., C, C. & St. L. Ry. Co. on October 
39, 1903, had filed its answer to the amendment of October 15th, and 
March 3d would hâve been long after the time for answering it had 
expired. 

3. Again, disregarding as of no importance in the décision of 
pending questions the answer of the bridge company fîled in this 
court since the removal, it is altogether probable, under the Ken- 
tucky practice, that the bridge company was an indispensable party 
défendant to the litigation, and, as that company is a Kentucky cor- 
poration, there was not the requisite diverse citizenship to authorize 
a removal. This view may be regarded as emphasized by the fact 
that the bridge company, up to the removal to this court, had ranged 
itself with the railway company, and had been an active litigant in the 
case against the plaintifïs, and in opposition to their claims. 

4. If the bridge company was an indispensable party défendant, it 
may be doubted whether there was a separable controversy between 
the plaintifïs, on the one side, and the P., C, C. & St. L,. Ry. Co., on 
the other, which could be fully settled, as between them, without the 
présence of the bridge companv as a party to the cause. 

5. To say the very best in béhalf of the P., C, C. & St. L. Ry. Co., 
there is much doubt about the right of removal in this case. The 
gênerai rule is that jurisdiction on removal must be clear, in order to 
justify the fédéral court in assuming cognizance of the case. Unless 
it is, in the légal sensé, fairly clear, the case should be remanded. 
Johnson v. Wells, Fargo & Co. (C. C.) 91 Fed. 4; Fitzgerald v. 
Railroad Co. (C. C.) 45 Fed. 812; Hutcheson v. Bigbee (C. C.) 56 
Fed. 327; Coal Co. v. Haley (C. C.) 76 Fed. 882. 

My conclusion upon the whole case is that the plea to the jurisdic- 
tion of this court, and the motion to remand the action to the state 
court, should be sustained. 
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ItIGGS V. STANDARD OIL CO. (two casesjt 

(Cil-cuit Court, D. Minnesota. April 22, 1904.) 

X. Négligence— Danoerous Articles— Liabilitt of Manufactuees. 

A manufacturer who places on the market an article which Is dangerous 
under the name of one which Is not daugerous may be liable for an injury 
resulting to a purchaser from its use in the manner in which it Is in- 
tended to be used, although such purchaser did not buy froni the manu- 
facturer, and there is no direct contractual relation between them. 

i. Same— ACTS op Agents— LiABiLiTT of Principal. 

One employed by a reflnlng company to sell and distribute oil to cus- 
tomers, being paid by a commission on the amount of sales, is an agent 
or servant of the company, which is liable for acts of négligence In the 
conduct of the business on the part of the agent or others employed by him. 

8. Same— Action fob Personal Injury — Question fob Jury. 

There can be no recovery against a manufacturer of kérosène oil pur- 
chased by plaintiff from a dealer for an injury resulting to plaintlfC from 
Its explosion, claimed to hâve been due to its being mlxed with gasoline, 
which reduced it below the légal standard of safety, where there is no direct 
évidence of such mixture, or whether, if there was, It occurred before 
or after the delivery of the oil by défendant to the dealer, and where the 
circumstantial évidence afforded no ground for determining such questions 
except by conjecture ; and such évidence does not warrant the submission 
of the case to the jury. 

i. Same— CoNTRiBUTOEY Négligence— When Question foe Coubt. 

On an issue as to contributory négligence, if there is no dispute as to 
the facts and the circumstances surrounding the facts, it is the duty of 
the court to détermine the issue as a matter of law, and to instruct the 
jury accordingly. 

S. Same— PouRiNG Kérosène Oil from Can on Live Coals. 

Plaintiff poured kérosène oil from a can on wood and klndllng In a 
stove in which she knew there were live coals, and there was an explosion 
of the can, resulting in her being seriously burned. Eeld, that she was 
chargeable with négligence which precluded her recovery for the Injury 
from the manufacturer of the oil on the ground that it was below the 
légal standard of safêty. 

At Law. On motion by défendant for direction of a verdict after 
the closing of the évidence in behalf of both parties. 

L. E. Utley, William A. Kerr, and E. F. Waite, for plaintifï. 
Stringer & Seymour and Alfred D. Eddy, for défendant. 

LOCHREN, District Judge (orally). The action that îs brought 
by Mrs. Anna B. Riggs is to recover from the Standard Oil Company 
damages for the injuries which she sustained by reason of an explo- 
sion of oil used by her to hght a fire on the 18th of June, 1903, upon 
the claim that the oil was a mixture of kérosène and gasoline, al- 
though purchased by her husband as kérosène oil; and that under 
the Minnesota statute, which prescribes a test for kérosène, and for- 
bids the sale of any oil which will not stand that test, of not burning 
at any point below 120 degrees Fahrenheit, the Standard Oil Com- 

T 1. Llabllities of manufacturers and venders of Injurlous substances for In- 
juries to persons other than Immédiate vendees, see note to Standard Oil Go, 
V. Murray, 57 C. C. A. 5. 

See Négligence, vol. 37, Cent Dig. S 25. 
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pany was guilty of négligence in selling such dangerous oil, and re- 
sponsible for the very grievous injuries which she sustained by reason 
of being burned. 

It is évident that the injuries are very severe, and, if there is évi- 
dence to show that the Standard Oil Company is responsible for 
thèse injuries, then it certainly ought to be required to make com- 
pensation. On the other hand, if the évidence fails to establish such 
claim, and if there is no évidence from which the jury can rightfully 
find responsibility on the part of the Standard Oil Company, then it 
would be unjust and improper to permit a verdict against the défend- 
ant, notwithstanding the severity of the injury which the plaintilï has 
sustained. 

The case on the part of the husband dépends upon that of the wife: 
the injury which he has sustained being by reason of her injuries. 

Counsel for défendant made a motion at the close of the plaintiff's 
évidence that the jury be instructed to return a verdict for défend- 
ant on the ground that there was no évidence which would support a 
verdict on behalf of the plaintifif. It is claimed, in the first place, that 
there was no contractual relation between the plaintiff and the de- 
fendant ; that the plaintiff did not buy oil of the défendant, and that, 
therefore, the défendant is not responsible for what somebody else 
sold. Ordinarily, that is true ; but it is not true where a party puts 
upon the market an article which is dangerous, under the name of 
an article which is not dangerous, whereby a third party may be de- 
ceived in purchasing it, although that third person does not buy di- 
rectly of the one who puts it upon the market. This is a doctrine 
which is applicable in the case where a harmful drug is sold under 
the name of a drug that is innocuous, it being really poisonous and 
dangerous; and where it is put up in the form in which it is sold, 
not by the druggistj but by the manufacturer. In that case the per- 
son who puts it upon the market in that form is liable to any person 
who may be injured by the use of it in the manner in which it is ex- 
pected to be used. In this case the évidence shows without contra- 
diction that the oil that was furnished by the défendant, the Standard 
Oil Company, at Monticello, during the spring and early part of the 
summer of 1903, and until past the time of the sale of this oil, con- 
sisted of three car tanks of oil, which had been inspected by the 
deputy inspector of oils, and found to stand the test — one car being 
of such a quality that the flashing point was 131 degrees, another 
car 123, and the third, I think, 135 degrees; at any rate, it was ail 
above 130 degrees. There is also testimony without contradiction 
that kérosène from thèse cars was transferred by pumping the same 
into the storage tanks of the Standard Oil Company at Monticello, 
and that the kérosène which was sold in that village and in the sur- 
rounding villages by Mr. Crozier from some time in the early spring 
until the time of this accident was taken from thèse storage tanks, 
and was part of the oil that came out of thèse three cars, the quality 
of which has been shown by uncontrôverted évidence to be above the 
required standard. The évidence shows that Mr. Crozier furnished 
oil to Mealey & Co., and it is claimed hère by défendant that it is 
not liable, for the reason that, even if there were any fault in the oil 
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w hich was furnished to Mealey & Co. and the plaintiff, or if there was 
any mixing of the oils, it must hâve been donc by the drivers em- 
ployed by Mr. Crozier, who were not employés of the Standard Oil 
Company. Cases hâve been cited where it was held that the owner 
of a property or business is not responsible for the acts of the serv- 
ants of an independent contractor that he may employ about his 
property or business. That is true. I think there is no doubt but 
that is the universal rule; but it does not strike me that the évi- 
dence as to Mr. Crozier makes a case of that nature. I think he was 
not in the position of an independent contractor. He was none the 
less the agent and servant of the Standard Oil Company because he 
was serving for a commission. The détails of that contract are 
not explained, but it appears that his compensation depended upon 
the amount of oil that he disposed of. That would make him no less 
an agent or servant than if he were employed under a fixed salary; 
and the fact that he employed others to do the work which he had en- 
gaged to do for this commission would make the acts no less the 
acts of his principal than if he had done them himself, he not being 
an independent contractor, but simply an agent or servant himself. 
If he" employed a co-servant to carry the oil or drive a tank wagon, I 
think it would be the same as if he had done it himself, and that it 
also would be an act of the défendant, or an act which would make 
the défendant responsible in case there was any négligence in per- 
forming it. There is not any direct évidence whatever of any mix- 
ing of oil by thèse teamsters. There is not any évidence from which 
it might be inferred that there was any mixing of oil by the team- 
sters, other than the évidence of Dr. Drew as to tests made by him 
upon the oil which was brought to him by Mr. Utley in a bottle. The 
testimony of the drivers themselves is to the effect that the oil which 
they delivered to Mealey & Co. was kérosène oil from this storage 
tank, which had already been tested by the deputy inspecter. The 
testimony showed that Mealey & Co. did not deal in gasoline, and 
there is no testimony that they dealt in any other kind of petroleum 
oil than kérosène; but there is direct testimony that they did not 
deal in gasoHne. Now, the only testimony from which it is claimed 
or could be inferred that this was kérosène mixed with gasoline, so 
as to be below the standard required by the Législature, is, as I hâve 
said before, the test made by Dr. Drew of what was found in a lamp 
which had been broken, and which had lain out in a garbage box, as 
it is claimed, for some eight or nine months, out of doors. If there 
was anything in the oil that was used other than kérosène of the 
standard grade, there seems to be no direct évidence as to how it 
came there, or that it came there in any way for which the défendant 
is responsible. It could hardly be done by mistake, as the methods 
of getting gasoline into the tank wagon and of getting kérosène into 
it were so différent that it could hardly happen that one of the fluids 
would be put in by mistake for the other. If the wagon tank had 
been filled with gasoline, and Mr. Mealey's tank filled from that, it 
would doubtless hâve made a disturbance in the town, of which there 
would hâve been heard more than this one explosion. The testimony 
with regard to that is that there was no complaint whatever as to the 
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kérosène that was sold by Mr. Mealey during thèse months by those 
who bought and used it. There was some testimony of an indefinite 
character as to some lady, whose name is not given, making some 
complaint, the substance of which is not stated, as to a gallon of 
kérosène which she bought of Mr. Mealey. One of the clerks testi- 
fied that he smelled of it, and thought it smelledhke gasoline some- 
what, and he went and smelled of the tank, which smelled to him the 
same; but still he told the lady that it was ail right, and sent her 
home with the kérosène ; and neither he nor the other clerks whose 
attention was called to that lady's complaint considered it of sufficient 
importance to make any report of it either to Mr. Mealey or his part- 
ner. Then there is the testimony of Mr. Kries, the druggist, that 
about the Ist of June — some three weeks before this accident — he 
sold a gallon of gasoline to the plaintiff's child, who came for it, and 
that she paid for it and took it away, being at the time with another 
little girl. What was done with this gasoHne, what it was bought 
for, or what use was made of it, does not appear. I do not know 
but that it is just as safe to conjecture that in some unexplainable 
way it got mixed with the kérosène that the plaintiff bought at Mea- 
ley's as that there was any gasoline mixed with it in any other way. 
The évidence is not at ail satisfactory with regard to that. It is 
doubtful whether the jury ought to be allowed to conjecture, where 
there can be nothing else than conjecture, to détermine whether there 
was gasoline mixed with this kérosène before plaintifï bought it, or 
as to how it became mixed, if there was any mixture. 

The other question in the case is as to whether the plaintiff herself 
was not guilty of contributory négligence which should prevent any 
recovery. The rule of law in that respect is stated in many of the 
cases cited by counsel to the effect that, where there is négligence 
shown on the part of a défendant, which is a proximate cause of the 
injury sustained by the plaintiff, if at the same time the évidence 
shows that the plaintiff himself was guilty of négligence which also 
contributed to the injury, whether in a greater or less degree than the 
négligence of the défendant, there can be no recovery. The law will 
not undertake to separate or détermine as to the responsibility in 
cases where there is concurring négligence of both plaintiff and de- 
fendant. 

It is also claimed on the part of the défendant that, there being 
no dispute as to the facts upon which it is claimed this contributory 
négligence arises, as a matter of law it is the duty of the court to 
décide the question. If there be any question of fact in dispute re- 
specting plaintiff's alleged négligence, or if there were any inference 
of fact arising from the testimony from which there might be a dif- 
férence of opinion respecting such alleged négligence, then it would 
be a matter for the jury to décide; but if there is no dispute as to 
the facts and the circumstances surrounding the facts, then the court 
cannot escape the duty of passing upon the question and instructing 
the jury one way or the other, and as to whether those facts constitute 
négligence or do not constitute négligence. I do not remember any 
dispute as to the facts hère. At any rate, in passing upon a question 
of this kind, I should and must take the statement of facts most fa- 
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vorable to the plaintiff. Taking her own testimony în respect to 
the matter in controversy, it appears that her husband came home 
to dinner about noon. Of course, she had a fire in the stove to cook 
his dinner. Some time later she put some more wood in the stove, 
heated water, and washed the dishes, and attended later to some other 
work, which she mentioned in her testimony. That at or about half 
past 5 o'clock in the afternoon, she, in order to get supper, com- 
menced to build a fire. That she opened the cover on the west side 
of the fire box of the stove, and found there were coals in the stove. 
She mentioned that there were six or eight of thera about the size 
of a hickory nut or a walnut. She states that she then pushed thèse 
coals to the east side of the firebox of the stove, where the cover was 
not open, got some light kindiing wood which she split up and put 
into the firebox, and got some oak wood, and put in two or three 
sticks of the oak wood on the kindlings. Then she got the can of 
kérosène from behind the flour box, and came to the opening where 
the cover had been taken ofif on the west side of the firebox, and 
poured upon the wood, or commenced to pour, some oil from the 
can, and it exploded immediately, and filled the room with fire, which 
caught her clothes, and she ran out of doors. The only testimony 
with respect to the condition of the stove was the testimony of Mrs. 
McEachern and her father. It seems that Mrs. McEachern lived 
near by, and saw from her chamber window the plaintifï as she ran 
out of doors with her clothes on fire. She immediately ran down and 
caught up a rug on the way, and, the plaintifï having fallen down, 
she wrapped the rug around her to extinguish the fiâmes, and re- 
turned, and sent the little girl to call a doctor; and while she was 
gone her father, the witness Mr. Stokes, came up and put out the 
fire by pouring water upon the plaintifï. Mrs. McEachern testifies 
that after coming back the second time to the house she went into 
the kitchen, and that she saw the skillet on the stove, in which the 
plaintifï stated she had put some potatoes, with some butter in it, to 
fry for supper, and that the skillet was sizzling at that time. The 
testimony of Mr. Stokes was that there was fire in the stove when 
he went there, and he got in there before Mrs. McEachern, his daugh- 
ter. The only other testimony in connection with the stove is the 
testimony of Mrs. Hallett, which was to the efïect that the fire was 
out, and that the skillet was cold, and also its contents ; and that on 
the stove there was either water or kérosène. 

It does not seem from thèse statements that there is any question 
about the facts, as far as they are material, or with référence to any 
inference that can be drawn from them, It is plain that the plaintiff 
found fire in the firebox — found live coals there ; that she placed her 
kindiing wood upon the coals in the firebox, with the other wood 
upon it, and poured this oil upon the wood, intending to light a fire, 
not being content to wait until the kindiing wood had ignited from 
the coals; and that there was an explosion immediately. Now, of 
course, nobody will claim that there was anything in the nature of 
spontaneous combustion there, and it is plain that the explosion must 
hâve occurred by the contact of that oil with the fire that was in the 
stove. It is true that the législative act requires that kérosène shall 
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stand a tegt of 120 degrees Fahrenheit before burnîng, which is con- 
strued by the inspectors as "before flashing," which is a higher test, 
as I understand the testimony. There is no doubt that, if any of this 
kérosène reached the coals, it would instantaneously very much ex- 
ceed a température of 130 degrees. One hundred and twenty degrees 
is, as I understand, a moderate amount of beat. It would simply be 
a sHghtly warm iîuid at 120 degrees, while a live coal of fire is of a 
distinctly higher température, and, if kérosène of the standard re- 
quired by the statute would burn or even flash at 120 degrees, it 
would certainly, in contact with coals of fîre, ignite, and it would 
form a gas instantaneously, which would ignite as instantaneously, 
and would pass back over the current of kérosène connected with it 
to the can. It would form gases as rapidly as it passed back, much 
as if it were a train of gunpowder that was being poured over a 
pan of fire. The fluid would be changed in that case into gas, and 
then into flame, almost instantaneously. It seems to me that this 
must necessarily hâve happened in this case, and that there was noth- 
ing else needed to cause the explosion except that fire and the pour- 
ing of kérosène upon it from the can. 

Now, there bas been testimony introduced from witnesses on the 
part of the défendant, or from the cross-examination of defendant's 
witnesses, that it is customary with some men to make fîres with the 
use of kérosène by pouring it upon kindling to light the fires. It is 
very possible that this may be done with entire safety if there are no 
coals of fire in the stove ; by putting the wood and kindling in the 
stove and pouring oil upon it, putting the oil can away, and then ap- 
plying a match to it. It is very probable that there will be no ex- 
plosion under such circumstances ; or, if there be a flash, then there 
will be no can near to explode. But, if there is fire in the stove, it 
seems to me that this case demonstrates the fact that there is great 
probability of an explosion; and that the nature of petroleum oils 
of ail kinds, including that of kérosène, is well known to be such, as 
a matter of common knowledge, that it is very dangerous to use them 
where they may corne in contact with fire, and that when they come 
in contact with fire an explosion is very liable to occur. 

It seems to me that I must hold, as a matter of law, that it is bazard- 
ons négligence to attempt to light a fire in a stove where there are 
either live coals or a blaze, by the use of kérosène oil even of the 
standard required by the statute. 

I think the motion must be granted, and a verdict for défendant 
will be directed. 



O'NEIL V. PITTSBUKG, C, 0. & ST. L. R. CO. 

(Circuit Court, W. D. Kentucky. March 18, 1904.) 

Mastee and Servant— iNjTJEr to Servant— Fellow Servants. 

A flagman employed by a railroad company and stationed at a Btreet 
Crossing, witti the company's tracks on eitlier slde of him, necessarily 
assumes the rlsk incident to crossing such tracks In passing to and from 
his station, and until he has passed over them after his hours of wotk 
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are over he remaina a fellow servant wlth the employés running trains 
thereon, and cannol recover from the master for an injury due to their 
négligence. 

2. SAME— OONTEIBTJTORY NEGLIGENCE. 

A flagman, injured by an engine whlle he was crossing the tracks of 
his employer's road in the dark when leaving his station, held chargeable 
with contributory négligence, which precluded his recovering damages 
from the railroad company, where he neither stopped before stepping 
on the track, nor listened for the train, which he had previously seen 
approachlng. 

Action for Personal Injury. On motion by défendant for direc- 
tion of a verdict. 

This is an action for damages for personal Injuries. The plaintiff was 
a flagman stationed in the midst of the railroad tracks at the intersection 
of Fourteenth and Rowan streets, in this city. Three or more parallel tracks 
of the défendants road ran northwardly along Fourteenth street to the bridge 
across the Ohio river, a few hundred yards away. Plaintiff usually left his 
station at 6 p. m., after the local train called the "Dinkey," running between 
Louisville, Ky., and New Albany, Ind,, had "pulled out." Probably think- 
ing this had occurred, at 6 p. m. on the 28th day of November, 1900, plaintiff 
put away bis flag, got his coat, and, his day's work being done, started 
westwardly across the tracks on that side, on his way home. Some min- 
utes before starting, however, he had seen a freight train on the bridge, 
commg southwardly towards him, but, apparently forgetting this, he ap- 
proached the tracks on which the train was moving, and, without stopping 
or listening, and apparently without looklng, though he says it was then 
too dark to hâve seen the train if he had looked, and aiso that a car on au 
intervenlng track obscured the view, he stepped upon the second track, and 
at the instant of doing so was struck by the slowly approachlng freight train, 
and injured. 

W. M. Smith, for plaintiff. 
C. H. Gibson, for défendant. 

EVANS, District Judge (after stating the facts as above). The 
testimony having been concluded, the défendant has moved the court, 
upon the whole case, to instruct the jury to fînd for it, and urges the 
motion upon three grounds : (1) It insists that the évidence does 
not sliow any négligence upon its part to bring it under any obliga- 
tion to compensate the plaintiff for the injuries sustained; (2) that, 
even if the défendant was négligent, the plaintiff would not hâve been 
injured if he had not contributed to it or brought it on by his own 
négligence; and (3) that any négligence, if there was any, which 
caused the injury to the plaintiff, was that of his fellow servants, and 
therefore did not impose any Hability on the défendant. I hâve ex- 
amined thèse contentions as carefully as existing conditions would 
permit, and will briefly state my conclusions. 

I do not doubt that the plaintiff and the engineer and fireman on 
the engine by which he was hurt were fellow servants. It is quite 
true that there is conflicting testimony upon several points, such, 
for example, as whether it was so dark when the plaintiff was injured 
that he could not see the engine when he went to the track on 
which it was running, although it may be remarked that when ail of 
the testimony is considered it would be difificult to hâve much doubt 
on that point. There was conflict as to whether the engine and ten- 
der had been detached from the train before the plaintiff was struck ; 
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also as to whether the so called "Dinkey" train had passed to the 
north of Rowan street when the injury occurred; also as to whether 
there was a light on the tender which struck plaintiff, which could 
hâve been seen as it approached Rowan street; also as to wheth'er 
the bell was ringing as it approached that street ; also as to whether 
there were cars standing near Rowan street on what is called the 
"main" track of the railroad. There may be other points of con- 
flict, and there might be room to doubt as to whether the "Dinkey" 
train, as it moved out, made a noise so dominant as to drown any 
made by the incoming freight train or the engine which inflicted the 
injury, and which was moving with steam shut ofif. But there is no 
conflict upon several points: None that the point where plaintiff 
worked was in the intersection of Fourteenth and Rowan streets, 
where three parallel tracks ran east of him and three west of him; 
none that the plaintifif did not stop or listen when he approached and 
went upon what is called the "bridge" track, on which the freight 
train was moving; nor any that he had seèn that train when north of 
Portland avenue and moving southward; nor any that he saw cer- 
tain persons get ofif of it and go with lanterns over towards the "Din- 
key" train ; nor any that he was perfectly well informed as to the 
entire local situation, and knew its dangers; nor any that he, like 
those upon the freight train or engine and tender, were ail employés 
of the défendant. The last proposition, indeed, is in no way denied, 
though it is insisted that the plaintifï's duties as an employé had 
cèased for the day, just before the accident, and that he was then 
off duty and on his way home, and that thèse facts take his case out 
of the usual rule as to fellow servants, His statements bearing upon 
this subject hâve been copied from the stenographer's notes, and are 
as follows : 

Bxtract from direct examlnatlon of O'Neil: "Q. By Mr. Smith: What 
were your hours of labor there? A. From 6 o'cloek in the morning untll 6 
o'clock in the evening. Q. Did you leave your work there before your time 
was up in the evening there on that day 1 A. No, sir ; I never did leave 
there untll the dinkey at 6 o'clock ; got orders from the détective there not 
to leave untll the six o'clock dinkey would go out. Q. How do you know 
you left after 6 o'clock on this 28th of November, 19007 How do you know 
it was after 6 o'clock? What were you governed by? A. I was governed 
by the dinkey, and by the bell that I heard ring, and whistles.. Q. What 
bell was that you speak of ? A. St. Patrlck's bell ; it rings at 6 o'clock every 
night of the year. Q. You were governed by that bell and the going out of 
the dinkey? A. I was governed by the dinkey; I could not leave untll the 
dinkey should go out. * * * Q. By Mr. Glbson: Tou went on duty at 
6 o'cloek in the morning, and you had remained on duty untll the 6 o'clock 
dinkey went out, did you? A. Yes, sir. Q. If it was delayed, you had to 
stay there, didn't you? A. Tes, sir; I had to stay there; I would be dis- 
charged if I would go home. Q. This evening you say you waited until the 
6 o'clock dinkey had crossed north over Rowan street? A. Yes, sir. Q. 
Then you put out your lamp? A. Yes, sir. ♦ • * Q. As long as you are 
there on the premises, you are supposed to be on duty, are you not? A. Cer- 
talnly. Q. Until you get clear off it is your duty to look out for ail trains 
that corne there, is it not? A. No, sir ; I was done at 6 o'cloek. There was 
no flagman there at night. Q. But if, rlght at 6 o'clock, before you got off 
the premises, you saw a train coming and a wagon in the way, do you do 
anythlng, or not? A. Certalnly, I will ; I won't get anybody hurt. Q. As 
long as you are on the premises, then, you undertake to flag trains, look out 
for them, do you? A. Yes, sir." 
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The plaintiff is entitled to hâve thèse statements construed favor- 
ably to him in disposing of the pending motion. It will therefore 
be assumed that just before the accident he had practically finished 
his duties for the day, and had just started home, and had gotten 
a very short distance on his way when he was struck. 

I hâve made as much effort as has been within my power to ascer- 
tain the settled rules of law appHcable to the state of facts indicated. 
One rule of law (unless under conditions not involved in this case) 
is that the servant or employé, when entering upon an employment 
such as the plaintiff had in this case, impliedly agrées to assume ail 
of the ordinary risks of his employment ; and from this and other 
considérations it follows that his employer is not responsible for any 
in jury to him which results from the négligence of such co-employés 
as are called fellow servants. One of the ordinary risks incurred and 
involved, where the employment is such as plaintiff's was, must neces- 
sarily relate to the dangers attendant upon the servant's going to and 
departing from the exact place among the tracks and at the crossing 
where he performs the duty of watching and flagging trains. He 
takes upon himself responsibility for the ordinary hazards and risks 
of getting to his work over the tracks to the flagging station, and, 
equally necessarily, those of going over those tracks, after the day's 
work is done, from the flagging station to a point of safety beyond 
the tracks. He must necessarily go to his work, and, equally neces- 
sarily, he must leave it when the day's work is done, and I think 
the rule must be that the assumption of risk begins when he gets to 
the defendant's premises for the purpose of going to work, and must 
end when he has left those premises on returning home. In other 
words, the very nature of plaintiff's employment as flagman neces- 
sarily involved and included ingress over defendant's tracks to the 
point where plaintiff's duties were to be performed, a:nd also egress 
therefrom over the same tracks after the day's work ended. As 
there was no possible avoidance of this, it must follow that, in the 
contemplation of the parties, they were both included, and the plain- 
tiff must for that reason be regarded as having assumed ail the or- 
dinary risks attendant upon his attempts to get over the tracks to 
the place where he worked, and over the same tracks to a place of 
safety after his work ceased, and such assumption must therefore be 
regarded as first tating place when ingress began, and as having 
terminated when egress was completed. When he, on his way 
home, has entirely left the premises where his labors were performed, 
then, and not till then, his situation becomes like that of any other 
person not an employé. I see no escape from this conclusion upon 
any reasonable ground consistent with the rules of law referred to. 

Upon hurriedly looking into the authorities since we adjourned, I 
hâve found that in Fletcher v. B. & P. R. Co., 168 U. S. 135, 18 Sup. 
Ct. 35, 42 ly. Ed. 411, the employé was on the company's premises 
and train coming to his work, but before he got there was injured 
by the négligence of his fellow servants. He was not permitted to 
recover, because of the rule we are discussing. In the case of N. 
P. R. Co. v. Charless, 162 U. S. 359, 16 Sup. Ct. 848, 40 L. Ed. 999, 
the plaintiff was injured by employés of the company for which plain- 
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tiff also worked, and he was allowed to recover, apparently because, 
at the time the injury was inflicted, he had entirely left the grounds 
and workshops of the company, and was therefore situated Hke any 
outside person. A similar resuit followed under practically similar 
circumstances in Orman v. Salvo, 54 C. C. A. 265, 117 Fed. 233. If, 
while on the master's premises, going to his work, but before he got 
to it, a servant is regarded as having assumed the ordinary risks 
attendant upon so going, as held in the Fletcher Case, 168 U. S. 135, 
18 Sup. Ct. 35, 42 L. Ed. 411, there seems to be no reason why the 
same rule should not be appHed to a servant who is still on the mas- 
ter's premises, and must of necessity be subjected to the usual haz- 
ards until he has left the premises on his way home. The rule seems 
to cease and change only when the servant has gotten entirely off 
the master's premises, as in the Charless Case, 162 U. S. 359, 16 
Sup. Ct. 848, 40 L. Ed. 999. 

When the accident occurred in the case before us, the plaintifï 
had not entirely nor at ail severed his relations with the défendant 
when he started home after his day's work. He was still an employé, 
even if not theri on duty. Hence his case is not Hke one where, be- 
fore he started home, the relation of master and servant had entirely 
ceased, as, for example, by a discharge by the master or the quitting 
of the service fînally by the servant, in either of which events he 
would hâve no fellow servants, and the opération of the doctrine as 
to assumed risks would cease eo instante, and would not protect the 
master for a moment afterwards. Such seems to hâve been the view 
necessarily taken by the court in the case of Packet Co. v. McCue, 
17 Wall. 508, 21 L. Ed. 705. I hâve, however, found no case meet- 
ing the exact situation of the one before us, but I cannot persuade 
myself, upon the facts shown, that the plaintifï, when injured, was in 
a position to be exempt from the gênerai rule. To benefit him, there 
must be a relaxation of the doctrines relating to injuries inflicted by 
fellow servants and those relating to the risks assumed by thé serv- 
ant, which relaxation it would be more becoming for me to leave to 
the superior power or liberty of a higher court to make. I therefore 
conclude, upon the testimony, that the plaintifif's case cornes within 
the established rule that he cannot recover, even if, as he contends, 
there was négligence upon the part of the defendant's employés. In 
other words, I consider the rules of law relating to the nonliability 
of masters to servants for injuries caused by the négligence of fellow 
servants as embracing a case like this, when fair efïect is given to 
the testimony. 

The évidence does not show any contract with the plaintifï to work 
merely from 6 a. m. to 6 p. m. It is true that ordinarily his labors 
for the day ceased about 6 p. m., but no contract was shown to prove 
any hard and fast rule or stipulation that his duties were to cease at 
precisely that hour. On the day of the accident the actual perform- 
ance of his work brought him so close up to the duty of looking out 
for and flagging the train or engine which hurt him, and which he 
admits having seen after it crossed the bridge and was coming in his 
direction, as to bring his case up to, if not entirely within, the rules 
of law relating to contributory négligence. It is undeniably true that 
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the plaintiff was well acquainted with the locality where he worked, 
and with its numerous dangers. He seems clearly to show that, as 
he approached the "bridge" track on which the engine or freight train 
was coming, he did not stop or listen. Probably he did not even look, 
though he says it was so dark he could not see the engine, although 
his own witnesses testify to having seen him at the time and at a 
much greater distance. If he had stopped and listened, even without 
looking, it seems unreasonable to suppose that the approach of the 
train would not hâve become known to him, Indeed, so close was 
the engine to him that if he had stopped at ail, even if for only a mo- 
ment, it would hâve been right in front of him, and hâve blocked his 
way before he could hâve reached the "bridge" track at which he 
was hurt, and in this way he would hâve escaped injury. He per- 
fectly well knew the track was there. It was of itself a warning of 
danger and of its hazards, and he knew, as before stated, that the 
train had left the bridge and was coming towards his place of duty. 
The duty of stopping and of listening rested upon him, and under 
thèse circumstances was emphasized by what he knew and ought to 
hâve remembered. So that, even if he looked, which we can hardly 
reasonably suppose was the case, he did not stop and he did not lis- 
ten. As the proof makes it clear that he could not hâve reached the 
track in advance of the engine if he had stopped at ail, it appears to 
be manifest that his failure to stop was not only négligence on his 
part, but was really the cause of the injury to him. If this be so, I 
see no grounds for believing that his own négligence did not cause 
the injury or contribute to it. 

The question of whether there was any negUgence at ail on the 
part of the défendant or its employés I do not undertake to décide, 
but hâve assumed that there was such négligence for the purposes of 
the pending motion. 

Upon the whole case as presented by the testimony, and giving to 
it what I regard as its full efifect, I am of opinion that it cannot rea- 
sonably be concluded therefrom that the plaintiflf is entitled to a ver- 
dict. It may be that upon either of the grounds I hâve discussed I 
ought to sustain the defendant's motion. The force of the two com- 
bined appears to be irrésistible, and the jury will be instructed to fînd 
a verdict for the défendant. 



GREBNLBAF V. NATIONAL ASS'N OF RY. POSTAL CLEEKS. 

(Circuit Court, D. Maine. May 26, 1904.) 

No. 49. 

Insurance— FoBBiGN Associations— State La ws— Application. 

Rev. St. Me. c. 49, | 79, provides that no forelgn Insurance company 
shall transact Insurance business wlthin the state without a llcense from 
the Insurance Commissioner ; sections 80-84 provide for the Issuance of 
such llcense; and section 92 déclares that any person having a clalm 
agalnst any forelgn Insurance company may brlng an approprlate suit 
thereon In the courts of the state, and that process may be served on the 
Insurance Commissioner or on any duly appointed agent of the company 
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withln the state. EeU, that section 92 applles only to foreîgn Insurance 
companles whleh hâve complled with the statutes and obtained a license 
to do business In the state. 
2. FEDERAL Courts— Eemoval or Causes— Motion to Dismiss — Appeabance. 
Where a forelgn Insurance association, after suit brought in the state 
court, took seasonable steps to hâve the same removed to the fédéral court, 
it was entitled after such removal to appear specîally for the purpose of 
movlng to dlsmlss on the ground that the court had not obtained juris- 
diction of defendant's person. 

At Law. 

Levi Greenleaf, for plaintiff. 
Samuel W. Emery, for défendant. 

HALE, District Judge. Annie S. Greenleaf, of Portland, Me., a 
citizen of Maine, commenced suit in the Suprême Judicial Court in the 
county of Cumberland and state of Maine, at the October term, 1903, 
against the National Association of Railway Postal Clerks, incorporat- 
ed under the laws of the state of New Hampshire, to recover the sum 
of $5,000, alleged to be due from said association to the plaintifï un- 
der a certain beneficiary fund certificate set forth in the déclaration. 
The writ was served by delivery to S. W. Carr, State Insurance Com- 
missioner, of a summons and attested copy of the writ. On the second 
day of said term of court (the 14th day of October, 1903), défendant filed 
its pétition and bond for removal in that court ; and on that day an or- 
der was issued removing the cause to the Circuit Court of the United 
States for the District of Maine, and directing the transmission of the 
transcript of the record. The pétition alleged that the matter in dis- 
pute exceeded the sum of $3,000, exclusive of interest and costs, and 
that the controversy was between citizens of différent states ; that the 
petitioner was at the time of the commencement of the suit, and still is, 
a corporation duly incorporated, organized and doing business under 
the laws of the state of New Hampshire, and a résident and citizen of 
the State of New Hampshire, and the plaintiff was then, and still is, 
a citizen of the state of Maine, and a résident of Portland, in said state 
of Maine. The record was duly filed in the Circuit Court of the United 
States for the District of Maine on the first day of the April term of 
said court, when said suit was entered in the said Circuit Court of the 
United States for the District of Maine, to wit, April 19, 1904, on which 
said day the défendant filed a motion to set aside the service of the 
plaintiff's writ in the case, and to dismiss the writ and the plaintiff's 
action, for want of jurisdiction of the person of the défendant in the 
state court from which the cause was removed. The défendant of- 
fered, with his motion, the affidavit of George A. Wood, the treasurer 
and secretary of the défendant corporation, which affidavit shows that 
the corporation carries on no business in the state of Maine, and has 
no agents in said state ; that ail policies are issued in the state of New 
Hampshire, and mailed to the applicant in the state Of Maine, or in 
whatever state the applicant résides; that assessments are received in 
Maine for the convenience of members; that each member of the 

1,2. See Appearance, vol. 3, Cent. Dig. 135; Removal of Causes, vol. 42, 
Cîent. Dig. § 238. 
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Society may remit assessments direct to the secretary at Portsmouth, 
N. H., or, in case it is more convenient for such member to pay a local 
member of the association, there are two members of the association, 
who are résidents of Maine, authorized to accept payments. The two 
members in Maine so receiving assessments hâve authority to perform 
no other act whatever for the association. The association has no per- 
son who acts as its agent in the state of Maine, unless the two aforesaid 
persons should be held to be such agents. The association never has 
procured license to do business in the state of Maine, because it has not 
supposed that it is doing an insurance business for the doing of which 
n Hcense must be procured of the Insurance Commissioner of Maine ; 
and it never has appointed the Insurance Commissioner of Maine, or 
any other person in that state, its attorney or agent to receive or ac- 
cept service of any process against it. The affiant has appended to his 
affidavit a copy of the constitution of the association, in which, in arti- 
cle 2, it is alleged : 

"The object of this association is to eonduct the business of a fraternal 
beneflcîary association for the sole benefit of Its members and beneficiarles 
and not for profit ; to provide doser social relatlonshlp among railway postal 
elerks ; * * • to provide relief for its members and thelr beneficiarles and 
make provision for the payment of benefits to them, In case of death, sickness, 
temporary or permanent physical disabillty, eitber as a resuit of disease, ac- 
cident or old âge." 

Section 79 of chapter 49 of the Revised Statutes of Maine provides 
that "no foreign insurance company shall transact any insurance busi- 
ness in the state unless it first obtain a license from the commissioner." 
Section 80 provides that foreign insurance companies shall not be 
licensed to do business in the state until they hâve complied with ail 
the provisions of law relating to the admission of companies, and hâve 
also made a deposit with the treasurer in a sum not less than the cap- 
ital or assets of like companies existing under the laws of other states. 
Section 81 provides that ail the real estate and other assets of any such 
company shall be held by trustées for the benefit of creditors. Section 
83 provides that when such foreign insurance company has complied 
with the foregoing provisions, and the Insurance Commissioner is 
satisfied that it is solvent, he may issue to it a license to transact business 
in the state. Section 83 provides for reciprocal provisions upon ail in- 
surance companies doing business in the state, or applying for admis- 
sion to it Section 84 provides that the Insurance Commissioner may 
revoke the license of any foreign insurance company authorized to do 
business in the state which shall neglect to comply with the laws of 
the state or shall violate certain provisions of the statutes. Section 
93 provides as follows: 

"Any person having a claim against any foreign insurance company may 
brlng a trustée action or any other approprlate suit therefor in the courts of 
this state. Service made upon the Insurance Commissioner or upon any duly 
appointed agent of the company withln the state shall be deemed sufflcient 
service upon the company." 

It is contended by the plaintiff in the case before us that the pro- 
visions of section 93 which we hâve just quoted permit service upon the 
company by leaving a copy of the writ with the Insurance Commis- 
sioner, and that this provision applies even though the company has 



212 130 FEDERAL EEPOETER. 

not obtained license to do business within the state, and bas not com- 
plied with the foregoing statutes which we bave cited, and ail other stat- 
utes on tbe subject. If section 92 were read alone, witbout référence 
to other sections of the chapter, there might be good ground for the 
contention of the plaintiff; but the intention of the Législature must 
be ascertained by a careful examination of the whole statute, and not 
alone by a référence to any one section. It is clear from the citations 
which we hâve just made from the statute that the Législature is pass- 
ing upon the rights of companies who hâve applied for admission into 
fhe state, and hâve complied with its laws. It is plain that section 92 
was not intended to apply to any foreign insurance company, whether it 
had been licensed to do business in tliis state or not. It can readily 
be seen that, if the contention of the plaintiff were allowed to prevail, 
the utmost uncertainty would resuit in référence to the service of writs 
upon companies having no standing whatever in the state. Great op- 
portunities of collusion might also arise from such construction. In 
fact^ such construction might well be held to be open to the objection 
of being inconsistent with the fourteenth amendment of the Constitu- 
tion of the United States, for, if this statute were allowed so wide an 
application as contended for by the plaintiff, it might be held to abridge 
the rights of certain foreign corporations which are "citizens of the 
United States." We therefore hâve no hésitation in concluding that 
the provision of section 92 can apply only to foreign insurance com- 
panies which hâve complied with the statutes, and hâve obtained license 
to do business in the state. 

The learned counsel for the plaintiff further contends that the ob- 
jection to the jurisdiction of the person should bave been raised in the 
state court on one of the first two days of the term at which the writ 
was entered, and that, by not appearing in the state court and making 
a timely motion to dismiss, défendant has waived his rights to move 
for a dismissal of the writ on the ground that the court had not juris- 
diction of the person of the défendant. The Suprême Court has al- 
ready passed upon this question in Wabash Western Railway v. Brow, 
164 U. S. 2.71, 17 Sup. Ct. 126, 41 L. Ed. 431. Chief Justice Fuller, 
speaking for the court, at page 278, 164 U. S., page 128, 17 Sup. Ct., 
41 L. Ed. 431, says : 

"An appearance which walves the objection of jurisdiction over the person 
is a voluntary appearance, and this may be effected in many ways, and some- 
times may resuit from the act of the défendant even when not In fact in- 
tended. But the right of the défendant to a removal is a statutory one, and 
he is obliged to pursue the course pointed ont, and when he confines himself 
to the enforcement of that right in the manner prescribed, he ought not to be 
held thereby to hâve voluntarily waived any other right he possesses. An 
acivnowledged right cannot be forfeited by pursuit of the means the law 
afCords of assertlng that right. Banic v. Slocomb, 14 Pet. 60, 65 [10 L. Ed. 
354]. The statute does not require the removing party to raise the question 
of jurisdiction over his person in the state court before removing the cause, 
or to reserve that question in respect of a court which is to lose any power 
to deal with it ; and to décide that the présentation of the pétition and bond 
is a waiver of the objection would be to place a limitation upon the jurisdic- 
tion of the Circuit Court which is whoUy inconsistent with the act." 

In the case before us, learned counsel for the défendant appeared 
specially for the sole purpose of making his motion to dismiss. He has 



THE NELLIE. 21.'j 

complied with the terms of the statute in obtaînîng the removal of 
the cause, and he is seasonable in applying for a dismissal of the suit 
on the ground that the court had no jurisdiction over the person of 
the défendant. The language of Chief Justice Fuller applies distinctly 
to the case at bar : 

"The statute does not requlre the removlng party to raise the question of 
jurisdiction over bis person in the state court before removing the cause, or 
to reserve that question in respect of a court which is to lose any power to 
deal with it." 

It is ordered that the writ be dismissed. 



THE NBLLIB. 

CAMPBELL et al. v. WBTHBRILL. 

(District Court, E. D. Pennsylvanla. May 12, 1904.) 

No. 56. 

1. WhAEVES— LlABILITY OF OWNER— INJURT OF VESSEL FKOM ObSTEITCTION ON 

BOTTOM. 

A few feet in front of a wharf owned by respondent there was a pièce of 
submerged piling about 18 inches high, and the person who built the 
wharf placed fenders in front running dlagonally from the top of the 
wharf to thg bottom of the river to keep vessels from being damaged on 
such piling. Libelants' barge laden with coal for respondent tied up at 
the wharf, and, having settled against the fenders as the tide ebbed, one 
of them was pulled up by the master and respondent's manager, and the 
barge settled on the pile and was Injured. The master was given no notice 
of the obstruction, nor was its existence known to respondent, who never 
inqulred why the fenders were placed there. Held, that he was liable for 
the in jury, it being his duty to know of the obstruction, and to warn ves- 
sels using the wharf of the same. 

2. CONTBIBUTOBT NEGLIGENCE— BXJBDEN OF PEOOF. 

The défense of contributory négligence on the part of libelants, when 
relied upon, must be affirmatively proven by a prépondérance of évidence. 

In Admiralty. 

Willard M. Harris, for libelants. 
Henry R. Edmunds, for respondent. 

HOLLAND, District Judge. Libelants brought this action to recov- 
er damages caused to their barge Nellie while lying at tlae wharf of 
respondent, located in front of his Club House, along the Cohansey 
creek, in the state of New Jersey. She was loaded with 175 tons of 
coal, consigned to the respondent, and arrived there on May 31, 1903, 
at 4 o'clock p. m. The Nellie is a steam barge, of regular canal boat 
build, flat bottom and round bilge, 96 feet long, 22^ feet beam, and 
on this date was drawing 8 feet 4 inches aft and 7 feet 6 inches at the 
bow. The barge was moored with bow up stream and starboard side 
to the wharf. Capt. Campbell had been to this wharf, with the same 
barge, not long before, with a car load of dirt, and at the time was 
aware of the fact that he would soon be required to revisit the place for 
the purpose of delivering the boat load of coal, at the request of re- 
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spondent, for which he had the order at the time. He therefore made 
soundings about the wharf and the boat for the purpose of ascertaining 
the nature of the bottom so that he would net strain her in case she 
grounded at the time the coal was delivered. As to the nature of the 
bottom of the river in front of the wharf, there is very little dispute. 
He found that there was a slight descent from the wharf outward. Ac- 
tual measurements subsequently demonstrated this to be 2)4 feet in 
30. The bottom was of a firm nature, composed of coarse gravel up to 
the face of the wharf, over which there flowed 12 feet of water at high 
tide and 6 feet at low tide. The wharf had been rebuilt some time prier 
under the supervision of Capt. Woodrufif, who was at that time tlie man- 
ager for respondent, and was called as a witness in this case. Capt. 
Woodrufï ascertained by sounding that about 7 feet 6 inches out into 
the stream from the upper end of the wharf there projected a sub- 
merged piling about 18 inches in height. To protect vessels from taking 
damage on this snag, he placed two fenders, one at the upper and one 
at the lower point of the wharf, resting on the cap log, and extending 
out about 13 feet into the stream. The upper fender was about 21 }4 
feet long, and rested upon the bottom 13 feet out from the piling as 
originally placed by Mr. WoodrufF. No other wharf along the Cohan- 
sey river was equipped with thèse fenders, and it was generally thought 
by watermen (including Capt. Harris, who was in charge of the barge 
at the date of delivery of the coal) who saw the arrangement that they 
were placed there for the purpose of keeping vessels off from the wharf 
or irregular bottom. The respondent asserts that he ktiew nothing 
about the submerged piling, and supposed the fenders were there to 
keep vessels ofï from the wharf, although he had directed his own man- 
ager to rebuild this wharf some time in 1900, and did not inform him- 
self from that time until the date of the damage as to the true condition 
of the bottom of the river at the face of the wharf, or the real reason 
for which the fenders had been placed there. Under thèse circum- 
stances the Nellie arrived, as bas been said, on May 31, 1903, at 4 
o'clock, on an ebb tide, and proceeded to tie up to the respondent's 
wharf. Two spring Unes were put out (one from the bow, one from 
tlie stem), a stern Une to a stump on the bank, two lines from the Samp- 
son post (one off to a post on the wharf, and the other upstream from 
the bow to a tree). The last-mentioned Une was the Une belonging to 
respondent, and had been handed to one of the deck hands for use by 
Mr. Gandy, respondent's manager, who succeeded Woodrufï, and had 
been used for mooring the respondent's yacht. About two hours after 
the barge arrived, Capt. Harris was informed by Mr. Gandy that his 
boat was Hsting to port, and upon examination he found she was resting 
upon something on the bottom. The two men moved the fender and 
pulled it up. They attempted to back the barge, but were unable to 
do so. Upon subséquent examination it was found the submerged 
piling had penetrated the bottom. No warning had been given Capt. 
Harris by the respondent or any of his employés, nor is there sufficient 
évidence to charge libelants with a want of due care in mooring the 
barge, or of a failure to exercise proper supervision for the safety of 
the boat up to the time they discovered she had listed, unless it be, as 
claimed by the respondent, that he permitted the lines to become taut, 
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thereby preventing her from sliding down the fenders as the tide re- 
ceded, and this amounts to contributory négligence and a good défense. 

It appears that Mr. Gandy informed the captain the boat had listed. 
It was found that the bow line running to the tree was taut, and the 
two spring Unes were in the same condition. Thèse, however, were put 
out for the purpose of preventing the barge from moving fore or aft ; 
and, as explained by Mr. Gandy, the bow hne to the tree would natural- 
iy be tight, owing to the ebb of the tide sweeping down against the bow. 
As to the bow line ofif to the wharf, there was some dispute as to its be- 
ing taut or slack, but upon the whole évidence the court is led to the 
conclusion that it was as slack as the conditions reasonably suggested 
to a careful master. 

The respondent was négligent in inviting the libelants to his wharf 
without providing a safe berth thereat, and his indifférence as to the 
condition of the wharf and the reason for which the fenders were placed 
there by his manager will not exempt him from liability for any damage 
done in this case. The ruie of law in cases of this kind is very plain, 
and established by a long line of décisions. In Moorcock, L. R. 13 Prob. 
Div. 157, défendants, who were wharfingers, agreed with plaintiff for 
a considération to allow him to discharge his vessel at their jetty, which 
extended in the River Thames, where the vessel would necessarily 
ground at the ebb of the tide. The vessel sustained in jury from the 
uneven condition of the bed of the river adjoining the jetty. Défend- 
ants had no control over the bed, and had taken no steps to ascertain 
whether it was or was not a safe place for the vessel to lie upon. It was 
held that, though there was no warranty, and no express représenta- 
tion, that there was an implied undertaking by défendants that they 
had taken reasonable care to ascertain that the bottom of the river at the 
jetty was not in a condition to cause danger to a vessel, and that they 
were liable. This case was quoted and approved by Chief Justice Ful- 
1er in delivering the opinion of the Suprême Court of the United States 
in Charles G. Smith et al. v. Charles Burnett et al., 173 U. S. 430, 19 
Sup. Ct. 442, 43 L. Ed. 756. 

Respondent had the ready means of obtaining information as to the 
condition of the bottom, but he took so little interest in the unusual 
fact of the existence of the fenders at his own wharf that he never in- 
quired of his own manager, who knew ail about it. 

The défense of contributory négligence on the part of the libelants, 
when relied upon, must be afïirmatively proven by a prépondérance of 
évidence. Railroad Company v. Gladmon, 15 Wall. 401, 21 L. Ed. 114; 
Railroad Company v. Horst, 93 U. S. 291, 23 L. Ed. 898. It was not 
necessary for the libelants to show that the respondent was aware of 
the existence of the submerged piling which occasioned the injury of 
the barge. It suffices to charge the respondent with négligence that he 
could hâve discovered if he had exercised proper care to inform him- 
self of the condition of the bottom. Smith v. Havemeyer (C. C.) 36 
Fed. 927. 

In the absence of warning as to the real reason of their existence, 
boatmen lawfully using the wharf cannot be considered négligent be- 
cause they make an erroneous guess as to why the fenders were placed 
there. 
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There is nothing in the évidence to show that the inooring was not 
reasonably and carefuUy donc by Capt. Harris in view of ail the sur- 
roundings, and as he knew them, and could reasonably judge them from 
the conditions existing at that wharf at that time. The respondent says 
that, in his opinion, this accident occurred "by the vessel being held too 
tight in against the wharf with the lines, and that she pushed the foot 
of the skid into the water until the bilge rested upon the submerged pile. 
Then the tide still going further relieved the weight upon the skid, the 
pile holding the bilge of the vessel." He further states that it would 
be necessary that this skid should hâve been pushed into the gravelly 
bottom in a latéral position to the extent of three f eet. This explana- 
tion is unsatisfactory. Aside from the fact that the bottom was such 
as to preclude the idea of the skid being sufficiently strong to endure 
the weight to drive it down to the extent required, it seems almost in- 
credible that two men could hâve pulled it up. 

The évidence that vessels and the yacht of the respondent bas used 
this wharf for some time with sàfety was valuable only to show that 
under certain circumstances it could be used without occasioning injury 
to vessels using it, but was quite unimportant when it appeared beyond 
doubt that there were defects capable of producing mischief, which 
could hâve been readily discovered and remedied by a proper examina- 
tion and inquiry by the owner. Smith v. Havemeyer (C. C.) 36 Fed. 
927. 

A decree is entered for the libelants, with an order of référence to as- 
sess damages. 



QUILLAN V. BRUNSWICK & BIRMINGHAM R. CO. 
(District Court, S. D. New York. May 10, 1904.) 

1. ShIPPING — CONTEACT FOB OHARTEB OF VESSEL— PARTIES BOTIND. 

ïhe agent of a vessel, who had previousiy made similar' eontracts with 
an individual acting both for a railroad Company of wlilcti lie was prési- 
dent and for a construction company, sent liim a telegram, addressed to 
tlie railroad company, respeeting tlie employment of the vessel ; and an 
agreement was made for such employment by a telegram conflrmed by 
a letter bearing the letter head of the railroad company, and signed by 
such individual as président Held, that the contract bound the railroad 
company, whatever may hâve been the actual intention of the président ; 
it being apparent that he must hâve known that such was the intention 
and understanding of the agent of the vessel. 

In Admiralty. Suit to recover damages for breach of an agreement 
for the employment of a vessel. 

Robinson, Biddle & Ward, for libellant. 

Davies, Stone & Auerbach and Herbert Barry, tor respondent. 

ADAM S, District Judge. This action was brought by the libellant, 
William J. Quillan, as master and managing owner of the schooner Sal- 
lie C. Marvel, to recover from the Brunswick and Birmingham Railroad 
Company the damages, amounting to about $2,500, claimed to hâve 
been suffered through a breach of an agreement for the employment of 
the schooner to carry a cargo of 800 tons of steel rails from Baltimore, 
Maryland, to Brunswick, Georgia. The agreement, which was made 
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in Baltimore in the month of May, 1903, was partly arrived at by télé- 
phone and partly by the exchange of telegrams and a letter from the 
respondent dated May 2nd. The contract was completed about the 
4th of May. The Hbellant reported, as he contends, to the respondent 
about the 20th of May and on the 22nd of May, he placed the vessei 
at Jackson's wharf in the port of Baltimore to take the contemplated 
cargo, but the cargo was not furnished and after waiting till June 5th, 
1903, the libellant, upon being advised that the cargo would not be fur- 
nished, sought other employment for the vessei. 

The defence is that the respondent was not a party to the contract. 

The vessel's business in Baltimore was in charge of S. B. Marts 
Company. The secretary of the company was negotiating with one 
E. C. Machen for the charter of the vessei. The libellant contends 
that at the time of the making of the contract, Machen was acting for 
the railroad company. 

The respondent contends that Machen was acting for the Brunswick 
and Birmingham Construction Company, to which ail the business of the 
railroad company, relating to its construction, had been transferred. 
There was a contract between the railroad company and the construction 
company which, inter alia, provided : 

"The Company agrées to employ and hereby employa, the Contracter to con- 
struct its railroad and works, and further agrées, so long as the contractor 
Is not in default hereunder to enter into no agreement with any other person 
or corporation for the construction of the same, or any part thereof without 
first obtaining the consent of the Contractor." 

The testimony indicates a rather mixed state of afïairs, owing to the 
business of the railroad company, being, to some extent, in the hands of 
Mr. Machen, who at one time was acting for the railroad and then again 
for the construction company. It appears that the Marts Company was 
dealing with Machen in both capacities. It had furnished vessels for 
practically the same kind of work, to him as agent of the construction 
company, as well as the railroad company, but after February, 1902, 
the dealings were with the construction company up to May, 1902, 
when some telegrams were sent to Machen, "Brunswick and Birming- 
ham Railroad, Brunswick, Ga.," and in reply a letter, of which the fol- 
lowing is a copy, was received by the Marts Company : 

"Brunswick & Birmingham Railroad Company 

Office of the Président 
E. C. Machen 
Président 

Brunswick, Ga., May 2nd, 1903. 
Messrs. S. B. Marts Ce, 

Baltimore, Md. 
Gentlemen : — 

Hâve just wired you In an^wer to yours of yesterday, leavlng the matter 
of which vessei you take to your judgment. We want to get the rails hère 
as quickly as possible, and if I understand it aright, the différence in freight 
between the 1200 and 8000 ton vessei will be, under the arrangement made, 
about $200.00. In other words, the 1200 ton vessei will charge $2.25 on 800 
tons. If I am right, the matter of the $200.00 would eut but small figure, 
therefore I left the whole matter to your judgment. 

Will wire Mr. Martin as suggested by you so we will get on this roUing. 
I was in hopes that the Sparrow Point mill would roll thèse rails and save 
us the extra freight from Steelton, but as we hâve to do what we can In 
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thèse days when rail mllls are chuck full of orders, and not what we would 
like to doj I can only thank you in advance for anything that you will do to 
serve our interests. Remember that time is very valuable to us in this mat- 
ter. 

Very truly, B. 0. Machen 

Président." 

The Marts Company seems to hâve considered that in this transac- 
tion, it was dealing with the railroad company. There were letters writ- 
ten to the latter on May 4th, çth and I4th, addressed to Brunswick & 
Birmingham Railroad, New York: The letter of May 4th mentioned 
the charter party of this schooner as being enclosed and asked for the 
signature of the railroad company. That of the gth asked for the 
return of the charter party and that of the I4th repeated the request. It 
was not, however, returned, but it is alleged by the respondent was sub- 
sequently delivered to the libellant's agent. It has not been produced 
on the trial, nor its absence accounted for, both parties contending that 
it remains in the possession of the other. 

It is said by Mr. Machen, on behalf of the respondent, that the let- 
ter of May 2nd was not actually signed by him but by his secretary, 
who took the dictation from him, and that he did not in tend to hâve it 
signed as président of the respondent. Assuming the correctness of the 
contention that the signing was a mistake of the secretary, it does not 
seem to aid the respondent, because the letter was in reply to a tele- 
gram, dated May ist, addressed to Machen, "Brunswick & Birming- 
ham Railroad, Brunswick, Ga." Mr. Machen's position as président of 
the railroad was established. The circumstances seem to indicate some- 
thing more than a "nominal" presidency by him, and I can not resist the 
conviction that this transaction was intended to be with the railroad 
company. I do not entertain any doubt that the Marts Company so 
meant and the intention must hâve been apparent to Machen, who had 
authority to bind the railroad company. If there had been only a 
mère acquiescence on Machen's part in the Marts Company's intention, 
it was sufificient to fîx the liability upon the respondent, under the cir- 
cumstances. 

Decree for the libellant, with an order of référence. 



In re GEORGE WATKINSON & CO. 
(District Court, E. D. Pennsylvanla. May 21, 1904.) 
No. 1,184. 
Bankeuptcy— Reconsidebation of Claim— Expenses of Claimant as 

WlTNESS. 

Where an order Is made on pétition of a trustée for the re-examination 
of a claim previously allowed to a creditor who résides at a distance, 
and he is required to appear before the référée for examlnatlon, he may 
properly be allowed his expenses if his claim Is finally allowed, but there 
is no ground for allowlng him counsel fées. 

Same— Examination of Claimant. 

A référée has power, in an order for the examination of a nonresldent 
creditor on a reconslderation of his claim, to permit him, in the alter- 
native, to appear before a référée in the district in which he résides. 
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3. Same— Obounds roB Eeconsidebation. 

The pétition of a trustée, asking an order for the reconslderatlon of a 
daim which has been allowed, need not allège faets which, if proved, 
would defeat the claim, but is sufficient if it shows facts constituting 
sufficient cause for the re-examination. 

In Bankruptcy. On certificate from référée. 

Arthur G. Dickson, for trustée. 
Edwin O. Michener, for créditer. 

J. B. McPHERSON, District Judge. The référée în this case 

(Théodore M. Etting, Esq.) has certiiîed as follows: 

"And now, to wlt, this 20th day of April, 1904, upon considération of the 
above and foregoing pétition, and the answer of Frank M. Fargo thereto, 
upon motion of Arthur Dickson, Esq., for petitloner, it is ordered that the 
pétition of the Provident Life & Trust Company, trustée of the estate of 
George Watkinson and Irving Watlcinson, indivldually and trading as George 
Watkinson & Co., bankrupts, iiled on the 19th day of January, 1904, may be 
withdrawn, and that the daim of Frank M. Fargo as an individual créditer 
of the said Gçorge Watkinson be re-examined. 

"It is further ordered that the said Frank M, Fargo appear before me at 
my office. No. 701 Arcade building, City Hall Square, Phlladelphia, on the 
13th day of May, 1904, at 10 o'clock a. m., for examlnatlon in relation to 
said daim, or that he appear for examination with respect to said daim 
before a référée of the district in which he résides, upon due notice, if he 
cannot, without hardship to himself, owing to the distance of bis résidence, 
appear before me at the time and place above mentioned. 

"It is further ordered that the said George Watkinson appear before me 
at the time and place above mentioned for examination with respect to the 
daim of the said Frank M. Fargo, and that ten days' notice of the above 
and foregoing order be given, by mail, to the said Frank M. Fargo and George 
Watkinson, or to their respective counsel. 

"On the 26th day of April, 1904, Frank M. Fargo, the claimant above re- 
ferred to, feeling aggrieved at the above order, filed a pétition for review. 
The question presented for review by the above pétition is whether or not 
the référée erred in the above order in the following particulars : 

"(1) In ordering that the daim of Frank M. Fargo as an individual cred- 
itor of the said George Watkinson be re-examined. 

"(2) In ordering the said Frank M. Fargo to appear before the référée at 
his office. No. 701 Arcade building, City Hall Square, Phlladelphia, on the 
13th day of May, 1904, at 10 o'clock a. m., for examination in relation to said 
daim. 

"(3) In ordering that the said Franlc M. Fargo appear before the référée 
at his olBce, No. 701 Arcade building, City Hall Square, Phlladelphia, on the 
13th day of May, 1904, at 10 o'clock a. m., for examination in relation to said 
daim, without providing that the trustée, upon whose pétition the said order 
for re-examination had been made, should pay ail the expenses of said Frank 
M. Fargo in traveling from his home, in Chicago, to Phlladelphia and return, 
and his expenses while in Phlladelphia. 

"(4) The référée erred In ordering, in the alternative, that the said Frank 
M. Fargo should appear for examination with respect to said daim before a 
référée of the district in which he résides, upon due notice, if he cannot, 
without hardship to himself, owing to the distance of his résidence, appear 
before the référée at the time and place above mentioned. 

"(5) The référée erred in ordering, in the alternative, that the said Frank 
M. Fargo appear for examination with respect to said clalm before a référée 
of the district In which he résides, upon due notice, if he cannot, without 
hardship to himself, owing to the distance of his résidence, appear before 
the référée at the time and place above mentioned, without providing for the 
payment of the expenses and counsel fées of the said Frank M. Fargo by the 
petitloner upon whose pétition the order for examination was made. 
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"For the Information of the court, the followlng papers are annexed hereto. 

"(1) Copy of the claim of Frank M. Fargo. 

"(2) Pétition of the Provldent Life & Trust Company, trustée, asking for 
a re-examinatlon of the above claim. 

"(3) Answer of elaimant. 

"(4) Order of référée above referred to. 

"(5) Clalmant's pétition for review. 

"For further Information of the court, It is proper that I should say that 
the order complalued of was made in the alternative because the statement 
made by clalmant's counsel at the hearing was that It would be a hardship 
to bring hlra some 800 miles from his home, and this I desired, if possible, 
to avold. Under the order as made, the clalmant's testimony may be taken 
either at Phlladelphia or at his place of résidence, and in this regard I be- 
lieve the case of In re Kyler, 2 Ben. 414, Fed. Cas. No. 7,956, to be a sutB- 
c-ient précèdent. 

"I did not include In the order the expenses of travel to and from Phlla- 
delphia, or the clalmant's hôtel blll whilst hère. At the time of hearing:, 
and before the order was reduced to writlng, an agreement In this regard 
was reached between eouusel for elaimant and trustée ; the latter agreeliig 
to pay thèse expenses if the testimony should be taken hère. As this agree- 
ment was made In my présence and wlth my approval, it seemed uuueces- 
sary to incorporate it in the order. 

"With respect to the allowance of counsel fées, I know of no reason for 
making a distinction between counsel for this particular elaimant and coim- 
sel for other claimants. The elaimant Is a party to the proceedings. He 
is seeking to establish his rlght to a pro rata proportion of the fund. The 
différence between his position and that of the claimants generally is that 
their proofs, as flled, establish their rights ; whereas in his case the connec- 
tion between the bankrupt and himself, the circumstances surrounding the 
claim as made, and lack of particularity of statement give occasion for fur- 
ther inquiry. If, under the circumstances, the elaimant desires the beneflt 
and advice of counsel, why should It not be at his own expense? 

"The claim in question was forwarded to the référée by mail from Mil- 
waukee. At the tlme of the recelpt there was no fund in the trustee's hands 
for the payment of claims. A fund recently realized has made the payment 
of a dividend possible in the near future, and the claims of creditors are 
now being scrutinized with greater particularity than at the time of their 
original présentation, for the purpose of dividing the fund among those who 
may be lawfully entitled to partieipate in sueh distribution. From such ex- 
amlnation it appears that Fargo's claim, as flled, is founded on moneys ad- 
vanced under an 'agreement or understanding' with Watkinson. Whether 
such agreement was verbal or written does not appear. If written, the 
agreement, under the rules of practice, should bave been annexed to the 
claim, From the pétition of the trustée — and Its allégations in this regard 
are not denled by the elaimant — It appears that Fargo Is a son-in-law of Wat- 
kinson. This circumstance, which was not known to the référée prevlously, 
is materlal. In re Rider, 3 Am. Bankr. R. 192, 96 Fed. 811. By the express 
terms of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. 
St. 1901, p. 8418])-, the référée may, for 'cause,' on his own motion, continue 
the considération of claims, or he may, on motion of the trustée, reconsider 
allowed claims. Neither the terms of the act, nor the gênerai orders, re- 
quire the petitioner to aver facts which, if proved, would defeat the claim. 
It Is only necessary, in my judgment, to aver facts which, if true, are a 
suffieient cause for the re-examination of the claim. The elaimant pleada 
the delay of the trustée as a bar. Untll the présent tlme there has been no 
posslbility of the payment of a dividend, and there has been no necesslty 
for the trustée to take such action, especlally as Watkinson until quite re- 
cently has been In its employ. Moreover the act expressly provides for the 
re-examInation of claims at any time 'before the estate is closed.' " 

The foregoing report of the learned référée is adopted as the opinion 
of the court. The order recommended is so far modified, however, as 
to provide that if tlie exainination of the elaimant is held in Philadel- 
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phia, and if his claim shall be finally allowed, he shall be repaid his 
reasonable traveling and hôtel expenses. In other respects, the order 
is approved, except that another day for the claimant's examination 
must now be fixed by the référée. 



THE VIRGINIA JACKSON. 

THE MICHAEL J. COFFEY. 

(District Court, S. D. New York. May 6, 1904.) 

1. Collision— Tow and Crossing Tug— Violation of Rulks. 

A tug on the way f rom a pler In North river to New Jersey In the even- 
Ing, with four coal barges in tow on one side, and two on the other, held 
in fault for a collision between another tug on a crossing course and the 
starboard barge, on the ground that, having the other tug on her right 
hand, it was her duty to keep out of the way, whereas she allowed her- 
self to drift with the tide across the other's course. The failure of the 
other tug to see the lights of the tow, or of the barge to carry proper 
lights, were neither of them faults contrlbuting to the collision, slnee it 
was the duty of such tug to keep her course and speed, which she did un- 
til in extremis. 

In Admiralty. Suit for collision. 

De Forest Bros, and George Holmes, for libellant. 
Carpenter, Park & Symmers, for the Virginia Jackson. 
James J. Macklin, for the Michael J. Coffey. 

ADAM S, District Judge. This action was brought by the Lehigh & 
Wilkes-Barre Coal Company to recover the damages it sustained on the 
igth of December, igo2, about 7 o'clock P. M., by reason of a collision 
between its coal barge, L,. & W. B. No. 39, In tow of the tug Virginia 
Jackson, proceeding from pier 18 North River to Bayonne, New Jersey, 
and the tug Michael J. Coffey, proceeding, light, from pier 1 1 Hoboken, 
New Jersey, to pier 13 North River, New York side. The Jackson had 
6 barges in tow, 4 on the starboard side and 2 on the port side. The 
No. 39 was the outside boat on the starboard side. The weather was 
clear and the tide ebb. 

When the Jackson, with her tow, reached a point about opposite 
the foot of Cortlandt Street, New York, several hundred feet out in the 
river, the Coffey was seen approaching from New Jersey, on the 
Jackson's starboard hand. Shortly afterwards the collision took place, 
the Cofifey striking the barge a severe blow on the starboard side, about 
amidships. 

Numerous allégations of fault are made by the libellant against both 
tugs, which it is unnecessary to particularize. 

The Jackson claims that the red light only of the Cofïey was seen 
and that she gave no heed to two signais of one whistle each, which 
the Jackson blew to her, and that instead of keeping her course and 
passing ahead of the Jackson, the Coffey starboarded her wheel and, 
keeping on at full speed, struck the barge as stated. 

The Coffey allèges that as she was heading for pier 13, New York, 
she saw the Jackson and tow, but no lights, except the towing lights on 
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the tug, as the tow was without tliem and the Jackson's side light 
îiot observable, owing to the character of her tow. 

The situation was such that it was the duty of the Coffey to keep 
her course and speed and of the Jackson to avoid her. The testimony 
shows that the barge had a light aft, on her cabin, and that the side 
lights of the Jackson were duly displayed. The light of the barge and 
the tug's green light should hâve been seen by the Coffey; the latter 
notwithstanding some cabin projections above the decks of the barges. 
Thèse projections were too far aft and not high enough to obscure the 
Jackson's green light. While the failure to see the lights indicated an 
absence of lookout or some want of care on the Coffey's part, it did not, 
I conclude, contribute to the collision, because it was the Coffey's duty 
to keep her course and pass ahead. Those on the Jackson say tliat if 
the Coffey had kept her course, she would hâve passed clear. ït is évi- 
dent that the Jackson was not fulfilling her duty to avoid the Coffey 
and this failure was the proximate cause of the collision. She was ad- 
mittedly drifting down the river with the tide and across the Coffey's 
course. The latter changed her course to port just before the collision. 
It is barely possible that if she had kept on, she might hâve cleared by 
a small margin but it is not probable and the change in extremis was 
not a fault. 

The injured boat was not properly lighted, under Ruie ii of the 
Inland Pilot Rules, in failing to hâve a light forward, but it appears 
that such a light would not hâve had any effect upon the collision and, 
under the circumstances, the boat was not in fault. 

Decree for the libellant against the Jackson with an order of réf- 
érence. Libel dismissed as to the Coffey. 



BUSH CO., Limited, v. CENTRAL R. CO. OF NEW JERSEY. 

CENTRAL R. CO. OP NEW JERSEY v. BUSH CO., Limited. 

(District Court, S. D. New York. Aprll 26, 1904.) 

1. SiNKING OP CARFLOAT AT FLOAT BEIDGE— UnSEAWOBTHT CONDITION. 

Libelant left a carfloat, with nine loaded cars thereon, at respondent 
railroad company's float bridge at Communipaw, N. J. After respondent 
had removed the three cars on the starboard track, the float listed to port, 
and sank with the remaining cars. There was a depth of water of about 
two feet in the float, which was an unusual quantity ; and, when the 
weight was removed from one side, the water flowed to the port side, and 
added to the weight there. Held, that it was not respondent's duty to 
inspect the float, and, as it was not notifled of its condition, and removed 
the cars in the usual manner, It was not in fault, but the sinking must 
be attributed to the unseaworthy condition of the float. 

In Admiralty. Cross-actions to recover damages for sinking of car- 
float at the railroad company's float bridge. 

Albert A. Wray, for Bush Ce. 

De Forest Bros. (George Holmes, advocate), for Railroad Co. 

ADAMS, District Judge. The first of thèse actions was brought by 
the Bush Company, Limited, to recover from the Central Railroad 
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Company oî New Jersey the damages, amounting to about $7,6oa 
caused, it is alleged, by the improper handling on the part of the railroad 
Company of the Bush Company's carfloat Independent Stores No. 3, 
which was towed to the railroad company's float bridge at Communi- 
paw, New Jersey, on the 20th day of July, 1903. There were nine cars 
containing merchandise on the float of which the libellant had posses- 
sion as bailee for hire. The cars were loaded on the float on three 
parallel sets of tracks, three on each track. The float was towed to the 
bridge by the Bush company's tug Independent, which left after the 
float was fastened to the bridge. Subsequently three of the cars were 
removed from the north side of the float and shortly afterwards the 
float took a list to port and filled and sank, decks to, causing damages 
to the float and to the remaining six cars and contents. The Bush Com- 
pany allèges that the float was seaworthy and the accident caused 
by négligent handling on the part of the railroad company, and that as 
to the cargo, the railroad company was liable as a common carrier, in 
the absence of aflfirmative proof that the damages arose from some cause 
for which it was not responsible. 

The second action was brought by the railroad company to recover 
the damages caused by the blocking of its float bridge. The contention 
is, that the float was unloaded in the usual manner and that the accident 
was due to her unseaworthy condition in having so much water in her, 
that wh en the cars on one side were removed, the weight of water 
flowed to the other side, causing the float to go down on that side, sub- 
merging the outer corner and permitting additional water to enter 
through a slatted hatchway, with the effect of throwing more weight to 
port and causing the damages sustained by both parties. 

The testimony shows that the float had considérable water in her 
when she arrived at the railroad company's place. The Independent 
spent about two hours in pumping on this water and it is contended by 
the Bush Company, removed the substantial part of it, leaving the 
float in a seaworthy condition, and that the cause of the accident was 
the négligent manner of fastening the float to the bridge in the unusually 
low tide which prevailed, rendering it necessary to force the floating 
end of the bridge down in the water low enough to allow the float to be 
toggled on, so that when the weight of a locomotive and a car, which 
were placed upon the bridge for additional weight, was removed, the 
bridge arose about 2 feet and depressed the outer end correspondingly. 

The testimony does not show that there was any unusual condition 
of the tide on the occasion, and the facts sustain the railroad company's 
contention genera:lly. There was an unusual dépression of the bridge 
where the float was fastened to it, owing to her low freeboard. This 
was partly caused by the water in her, but she was ordinarily lower than 
most floats and the dépression did not excite especial attention. The 
condition could hâve been determined by a careful examination, but it 
was not apparent that a disastrous resuit would follow anattempt to 
discharge her and the railroad company can not be held in fault in 
view of the fact that the proximate cause of the loss was the unsea- 
worthiness of the float. It seems to be the practice of the company to 
carefully inspect its own floats before they are toggled to the bridge and 
not to make any fast having more than about 6 inches of water in them. 
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while this float had abôut 2 f eet, but it appears that ît îs neither usual 
nor incumbent upon the company to examine outside floats, which are 
expected to notify the bridge men if there is anything wrong with them. 
No such notice was given in this case by the Bush Company's représen- 
tatives on the scène, and under the circumstances, it can scarcely be said 
that the railroad company was legally in f ault. 

The libel of the Bush Company should be dismissed and that o£ the 
railroad company sustained, with an order of référence. Decrees ac- 
cordingly. 



FRANK et aï. v. UNION CENT. LIFE INS. CO. 
(Circuit Court, W. D. Tennessee, W. D. April 22, 1904.) 

1. Pabties— Use Plaintiff— Bringing in by Amendment. 

Leave will not be granted to amend the writ, before the appearanee of 
the défendant or the service of the writ and the flling of pleadings in 
the cause, by inserting the name of a third person as plaintiff suing 
for the use of the persons origlnally named as plalntiffs, where such 
third person is not before the court nor within the jurlsdictlon, and cannot 
be served with notice of the application, even though it Is proposed to re- 
serve to him the right to object to the order, such an order being. In form 
at least, an adjudication of the rlght to so use hls name. 

2. Amendments— Absent Parties— Protection by the Court. 

It is the duty of the court to exercise Its discrétion over amendments 
for the full protection of those who are absent from the record and beyond 
the jurlsdiction of the court. 

On Motion to Amend Writ. 

L. & E. Lehman and Elias Gates, for the motion. 

HAMMOND, J. The previous application to amend the writ, îs- 
sued some lo days ago, by inserting the name of Mary Miller as plain- 
tifif, suing for the use of herself and the said Godfrey Frank and others, 
was refused. The motion now is to allow the amendment, "expressly 
reserving to the said Mary Miller the right to make any and every ob- 
jection or issue to this order which she might hâve made if the writ 
had been originally issued in the form in which the plaintiffs hâve now 
made it by amendment." I think the amendment in its new form also 
should be disallowed. Our statu te of amendments (Rev. St. § 954 [i 
U. S. Comp. St. 1901, p. 696]) is very broad in its terms, and very 
liberally construed, by no court more than this. But, while new parties 
may be thus made to a suit, and should be allowed to be made very 
liberally, it is the duty of the court to scrupulously guard the rights 
of ail parties who are absent from the record, and to exercise its discré- 
tion over amendments for their full protection. When this application 
was made, the court inquired of counsel why the amendment was need- 
ed, and the purpose of it. It was learned by his statement that Mary 
Miller had made an assignment of a policy of life insurance issued by 
the défendant company on her own life to the plaintiffs, Godfrey 
Frank and others, who brought this suit in its présent form. It is de- 
sired by the assignées to sue in her name as assignor for the use of 
thèse plaintiffs. The court inquired if there were any question of the 
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statute of limitations, or the like, affecting the bringing of a new suit 
in the form desired, and was told that the intention was to save costs ; 
and it was insisted that, inasmuch as the plaintiff could hâve brought 
the suit without leave of the court in that form originally, they should 
now be allowed to make the amendment desired, and not be put to the 
expense of a new suit. This seems plausible enough, and almost con- 
clusive at first, but being informed that Mary Miller is not within 
the jurisdiction, so that notice of this application for the use of her 
name could be served upon her, it occurs to me that, notwithstanding 
the réservation contained in the order, she is put to a disadvantage b}' 
allowing her name to be used by way of amendment, instead of using 
it by the arbitrary choice of the plaintiffs, if they fiave that right ; be- 
cause, notwithstanding the réservation, the granting of the order is, in 
a sensé at least, an adjudication of the right of the plaintifïs to so use 
her name. It is true that she has, under the order, the right to object, 
but non constat that she will ever appear or hear of the amendment to 
take advantage of that réservation, and it may be in that aspect of no 
advantage whatever to her; whereas, if the plaintiffs choose to use 
her name arbitrarily, she at least has the advantage over the method 
of its use by amendment of not finding on the record any order of the 
court upon the subject to embarrass her, taken in her absence and with- 
out notice to her. This considération, it seems to me, should control 
the wise and sound discrétion of the court in her favor to refuse the 
amendment, and leave the plaintiffs to whatever right they hâve in 
the premises of bringing the suit in the proper form by new process, 
instead of amending the old. Making new parties by amendment after 
the suit has progressed by the appearance of the défendant and the filing 
of pleadings, so that it can be seen by the record what the relative 
rights of the parties may be in that matter, may be more liberally in- 
dulged under the statute than applications to amend by inserting the 
names of new parties in the writ before there is service of process or 
any record of the case by which the court may be guided in deter- 
mining the matter of amendment. Hère the application is to insert the 
name of a person as usor, b)' amendment, who is not within the juris- 
diction to receive notice, without any formai consent of hers on the rec- 
ord, and when the facts presented in support of the application suggest 
a suspicion, at least, that the real litigation may be with her as to the 
validity of the assignment, a matter with which the défendant insurance 
company has nothing to do. It profits by tbe amendment, if anything, 
and the only disadvantage, if any, comes to the absent alleged assigner. 
Any détermination of the right of an assignée, according to the law 
of this State, to use the name of the assignor in bringing suit, would 
be prématuré, and authorities on that question are not now pertinent. 
If the right exists, this refusai to allow the amendment does not affect 
it; but to allow the proposed amendment in a sensé handicaps an al- 
leged assignor, not before the court to contest the application, by giving 
the suit the form, at least, of an adjudication in favor of the right to so 
use her name. 

Application refused. 
130 F.— 15 
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BEVIS V. MARKLAND et al. 

(Circuit Court, E. D. Washington. May 14, 1904.) 

No. 983. 

L Mining Glaims— Adverse Claimants— Questions— Issues. 

Wliere neitlier paçty to a suit to recover possession of land held under 
confllcting minlng claims had aequired a perfect right to a conveyance 
from the United States, and the requirements of tlie statutes providing 
for adverse proceedlngs and suits for the détermination of questions re- 
specting conflieting claims had not been complied with, the only issue 
deternjinable in such suit vras the right of possession. 

2. Same— BuBDEN or Phooe— Tbespass. 

Where plaintifC and défendants claimed land covered by confllcting min- 
lng clâims, and défendants had not molested plalntiff, or interfered with 
hls possession or that of his grantor, otherwise than by continuing to hold 
possession in the same manner as before the attempted laying out of 
plaintifC's claim, the burden was on plalntiff to prove that défendants 
were mère intruders, having no color of title or right to possession. 

3. Samb— CoLOB OF Title— EiGHT to Possession. 

Where, prier to the time plaintiff's grantor staked out a placer claim 
on public land, défendants had taken steps to appropriate the same land 
as a Iode claim, and there viras some évidence of mineral-bearing rock 
on the surface, but an entlre absence of proof that there was not a vein 
of metallic ore, such as might be located only as a vein or Iode claim, 
défendants' right to possession was superior to that aequired by plaln- 
tiff. 

Action at Law to Recover Possession of a Mining Claim. Tried on 
the merits by the court without a jury. Findings and judgment for the 
défendants. 

E. M. Heyburn, for plaintiff. 
John R. McBride, for défendants. 

HANFORD, District Judge. The ground which îs the subject of 
controversy in this case is situated about lo miles from the city of 
Spokane, in a région of country which is generally agricultural in char- 
acter, and not known to be mineralized. In the year 1897 the défendant 
S. S. Markland, together with J. H. Wilson and J. W. Angles, made a 
location of a vein or Iode mining claim 1,500 feet by 600 feet in size, 
to which they applied the name of the "White Cap Lode," or "Placer 
Ground," and the défendants hâve since claimed title to said ground by 
virtue of the laws of the United States relating to the location of mining 
claims upon veins or Iodes of quartz or other rock in place, bearing gold, 
silver, cinnabar, lead, tin, copper, or other valuable deposits, and by rea- 
son of compliance on their part with the requirements of the law as to 
discovery, marking boundaries, posting and recording notices, and ex- 
penditure of money and labor during each succeeding year in the de- 
velopment of said claim, and holding continuons possession thereof. 
Within the boundaries of the White Cap claim there is a large deposit 
of quartz rock appearing above the surface, in the form of a sugar loaf , 
which, so far as it has been tested by assayers, contains only a trace of 
gold and silver, and is 98 per cent, pure silica. Whether it is a mère 
deposit on the surface, or an outcropping of a continuons vein or lode 
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penetrating vertically into the earth, and whether the substance is 
uniform in character, or a mère capping over a vein of ore holding 
gold, silver, or other métal of sufficient value to yield a profit over and 
above the expense of extracting it from the })ase substance which con- 
tains it, are queries which the évidence .leaves unanswered. The de- 
fendants claim, however, that the indications which they hâve discov- 
ered justify them in expending labor and money in the hope that they 
will develop a valuable gold mine. The rock is very hard, and can be 
used advantageously in the construction of buildings and lining of 
smelter furnaces, and may be pulverized and used for the manufacture 
of glass ; and for thèse purposes it has a commercial value, aside from 
any additional value which it may hâve by reason of precious metals 
contained therein. 

The plaintiff claims part of the same ground, includîng the deposit 
of quartz, by an assignment to him of a mining claim which his grantor 
located in the year 1902, as a placer claim, under section 2329, Rev. 
St. U. S. [U. S. Comp. St. 1901, p. 1432], and other statutes of the 
United States authorizing citizens to acquire title to placer mines, and 
lands containing deposits of rock and other substances commercially 
valuable as commodities. Said claim is called the "Pioneer Placer 
Mining Cîaîhi," and embraces 20 acres of land, being part of a légal 
subdivision according to United States surveys. By bringing this ac- 
tion to acquire légal and actual possession of the whole of the Pioneer 
claim, the plaintiff has assumed the burden of establishing a right of 
possession superior to the rights of the défendants evidenced by their 
prior actual possession. He must prove afSrmatively that his grantor 
complied technically with ail of the requirements of the law in locating 
a placer claim, and also that the land embraced in the claim was in fact 
public land of the United States which the law authorized him to 
locate and take into his exclusive possession as a placer claim. He ac- 
quired no right under the placer mining laws to claim or hold a vein of 
metallic ore; nor to locate ground which, under a prior location of a 
mining claim, not abandoned, relinquished, nor forfeited, the défendants 
were holding and claiming bona fide and peaceably. As section 910, 
Rev. St. U. S. [U. S. Comp. St. 1901, p. 679], prescribes that the "case 
otiall be adjudged by the law of possession," the plaintiff cannot prevail 
against the défendants if they had prior possession under color of title, 
and did not by actual force oust him of actual possession. In this action 
the struggle is for possession only, and the parties cannot hâve a judi- 
cial détermination of the question as to which shall ultimately prevail in 
a contest for the title. Neither party has now a perf ected right to hâve 
a conveyance of title from the government, and, as the requirements of 
the statute providing for adverse proceedings and suits for the déter- 
mination of questions respecting conflicting claims under the mining 
laws hâve not been met, the court is not authorized to adjudicate any 
question, save the one question whether the plaintiff has a lawful right 
to the exclusive possession of the land within the boundaries of the 
Pioneer placer claim. Neither the plaintiff nor his grantor hâve per- 
formed any labor in developing the claim, except sufficient to consti- 
tute formai compliance with a statute of the state of Washington, and 
the évidence on plaintiff's part proves nothing with respect to the char- 
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acter of the claim, otlier than the surface indications. The plaîntiff does 
not prétend that there is any évidence to sustain the allégation in his 
complaint that he was wrongfully ousted of possession by the défend- 
ants. They hâve not by force or intimidation molested him, and they 
hâve not interfered with'the possession of the plaintiff or his grantor 
otherwise than by continuing to hold possession in the same manner as 
before the attempted location of the Pioneer placer claim. Therefore it 
is essential to his success for the plaintiff to prove that the défendants 
are mère intruders, having no color of title or right to possession. 

The court finds from the évidence that the locators of the White Cap 
claim were citizens of the United States authorized to locate mining 
claims within the unappropriated public land of the United States, and 
that they in good faith performed the acts required by law in making 
a valid location ; that they hâve never abandoned said' claim, but hâve 
each year performed labor upon and about it of sufficient value to en- 
title them to hold it, and they are légal owners of said claim, if the 
original location embraces a vein of rock in place, bearing gold or other 
precious métal. And it is the opinion of the court that the plaintiff has 
failed to prove a superior right to possession of the disputed ground. 
He has failed to prove by a prépondérance of the évidence, ffr any af- 
firmative évidence, that there is not within the disputed grcùnâs. vein 
of metallic ore such as may be located only as a vein or Iode claim. I 
concède that it is impossible to prove to a certainty that any 20-acre 
tract of ground does not contain in its depths a vein of metallic ore, 
and that it would be unreasonable to deny the right to locate a placer 
claim for lack of such proof, where no prior claim conflicts. On the 
other hand, it would be equally unreasonable to deny the validity of a 
vein or Iode claim, located in good faith and based upon a discovery of 
indications sufficient to justify the expenditure of labor and money in 
an effort to uncover a valuable mine, before development work has 
progressed sufficiently to disprove the surface indications. If lack 
of évidence to prove the existence of a vein of metallic ore of sufficient 
value to pay for extracting the métal were sufiicient to entitle the lo- 
cator of a placer claim to recover possession from a prior locator, then 
a subséquent discovery of a vein apparently valuable would entitle a 
second locator of a vein or Iode claim to recover possession from the 
owner of a placer claim, without waiting to demonstrate that such vein 
is in fact valuable, but my attention has not been directed to any précè- 
dent or statu te or sound reason for permitting a claim jumper to 
occupy the attention of the courts in litigation of actions to recover 
possession from a prior locator when there is not sufiîcient évidence 
to create a positive belief with respect to the facts essential to the 
validity of the prior location. In this case the quartz formation is 
unique, and the évidence does not prove that the faith of the défend- 
ants in their claim is unreasonable or groundless, nor prove any such 
facts as are necessary to justify the court in dealing with them as tres- 
passers. The mountain of pure quartz within the disputed ground is 
of itself évidence of an unusual condition, and until an opening shall 
hâve been made into the earth beneath its base, by excavating, tunnel- 
ing, or boring, it cannot be determined with certainty whether the 
quartz exposed to view does or does not cover a vein of metallic ore of 
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considérable value, and, while the nature of the ground îs thus uncer- 
tain, the court cannot find that the plaintifï has discharged his obliga- 
tion to prove the most essential fact of his case by a fair prépondérance 
of the évidence. 

I therefore direct that findings be prepared for my signature in ac- 
cordance with this opinion, and that a judgment be entered that the 
plaintifï take nothing, and that the défendants recover costs. 



RANKIN V. MILLER et al. 

(Circuit Court, D. Delaware. May 11, 1904.) 

No. 231. 

1. Bquity— Pleading— Demubeeb— Answee. 

It is witliin the sound discrétion of a circuit court of the United States 
sitting In equity, when promotive of justice, to décline to décide a suit 
on demurrer to a bill and to overrule the demurrer and require an answer, 
reserving to the défendant the right to claim and talie by answer what- 
ever advantage might otherwise bave been secured by the demurrer. 

(Syllabus by the Court.) 

In Equity. 

Andrew C. Gray and Asa W. Waters, for complainant. 
Saulsbury, Fonder & Curtis, for défendants. 

BRADFORD, District Judge. George C. Rankin, receiver of The 
First National Bank of Aima, Kansas, has filed his bill against the 
executors and trustées under the will of Robert H. Miller, deceased, 
the surety in the testamentary bond of the executors, and the legatees 
and devisees of the décèdent, to enforce an alleged statutory liability 
founded on the ownership by the décèdent at the time of his death of 
shares of the capital stock of the above named bank. Each of the 
défendants separately has demurred to the bill and aesigned twelve 
grounds which are identical in each and every demurrer. After careful 
considération of the bill and the exhibits made part thereoî, in connec- 
tion with the various grounds of demurrer assigned, and the arguments 
of counsel, I am satisfied that this suit should not be finally or otherwise 
decided on demurrer, but only after answer and the production of évi- 
dence. The latter course is better calculated to secure an intelligent 
and just décision; the right being reserved to those properly made 
défendants to claim and take by answer the same advantage which 
otherwise they might hâve enjoyed under the demurrers. It is well 
settled that the adoption of such a course when promotive of justice, is 
within the sound discrétion of the court. The bill, however, clearly 
cannot be sustained against The Equitable Guarantee and Trust Com- 
pany, surety on the testamentary bond of the executors. No appropri- 
ate relief, if, indeed, any relief, is prayed against that company. Nor 
can the court in this suit, under the prayer for other and further relief, 
grant any against it. Wholly aside from the effect of the statutory 
limitation applicable in Delaware to suits on testamentary bonds, sec- 
tion I, c. 123, Rev. Code Del. p. 888, it would not accord with the prin- 



'230 130 FEDERAL BEPOKTEK. 

cipks regulatîng the exercise by this court of its jurisdiction in equity 
to enter, on the case as made by the bill, any decree against the surety. 
Leave .will be granted to the complainant to amend his bill on or bef ore 
the first Monday in June next by striking out The Equitable Guarantee 
and Trust Company as a party défendant; and in case the bill shall 
be so amended the demurrers will be overruled and the remaining de- 
fendants required to answer by the first Monday in July next, with the 
right by answer to claim and take the same advantage which they might 
otherwise hâve secured by demurrer. In case the bill shall not be so 
amended, the same will be dismissed with costs, but without préjudice. 



In re GIFT. 

(District Court, M. D. Pennsylvanla. Aprll 23, 1904) 

No. 340. 

1. Banketjptcy— Objections to Dischabgk— Amendment. 

A speciflcation of objections to a bankrupt's discharge Is în the nature 
of a pleading settlng up matters of fact, and Is reçiuired to be verlfled, 
but, being a matter of form, a veriflcation may be supplied by amend- 
ment. 

2. Sâme. 

An amendment of objections to the discharge of a bankrupt In matter 
of substance Is only allowable (after the tlme within which objections are 
required to be flled) where the amendment Is no more than an amplification, 
by the supplylng of détails, of charges which are substantially stated in 
the original. 

3. Same— Geotjnds— Fbaudulent Teansfeb of Propertt. 

Spécifications of objection to the discharge of a bankrupt, alleging that, 
within four months prior to the filing of his pétition, In contemplation 
of bankrnptcy, and with Intent to defraud his creditors, he purchased 
certain household goods specifled, which he transferred to a woman to 
whom he espected to be, and was afterward, married, and which were 
not Included In his schedules, are legally sufficient, under Bankr. Act, § 
4b (Act Feb. 5, 1903, c. 487, 32 Stat. 797 [U. S. Comp. St Supp. 1903, p. 
411]), as amended, whleh does not requlre an allégation in such case that 
the transfer was "knowlngly and fraudulently" made, as is the case 
where the act charged Is an offense punlshable by imprisonment 

In Bankruptcy. On certificate from référée. 

Charles P. Ulrich, for excepting creditors. 
Charles M. Clément, for bankrupt. 

ARCHBALD, District Judge. On February 26, 1904, within the 
time limited by the law, the First National Bank of Beaver Springs, a 
créditer of the bankrupt, filed the following objection to his discharge : 

"That, at or about the tlme sald bankrupt was preparlng and arranging to 
flle his pétition in bankruptcy, he purchased household goods worth about 
$200, and transferred said goods to his wlfe as a gift, thereby removlng or 
concealing property with intent to hinder, delay, and defraud his creditors, 
and that said household goods thus given by sald bankrupt to his wlfe were 
not scheduled by hlm as assets of his estate." 

H 1. As to right to reverify, see In re Vastblnder, 126 Fed. 417. 
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The paper was signed in the name of the bank by the président, but 
was not verified, and exception bas been taken to it on that ground. 
It is also claimed that it does not state with sufficient definiteness the 
ground of objection to the discharge, nor bring it within the law. Upon 
this the creditor moves to amend by filing properly verified spécifica- 
tions charging, in substance : 

"That on or about June 26, 1903, the bankrupt purchased of certain parties 
— naming them — goods and merchandise of the value of $115.11, to wit, 75 
yards of ingrain carpet; 30 yards of Brussells carpet; six Brussells rugs; 
a dozen and a half of window shades ; four large and three smaller pictures ; 
two tubs ; one mirror ; half a dozen knives and forks, a dozen teaspoons, and 
a dozen tablespoons, ail of Rogers' silverware; a silver butter knife and a 
silver sugar shell ; a cloek ; and 25 yards of stair carpet. That thèse goods 
were directed by the bankrupt to be shipped to Northumberland, Pa., where 
they were recelved by him, although hls résidence at the time was elsewhere, 
and were given by him to his présent wife, to whom he had not yet been 
married, but was about to be, knowing at the time that he was insolvent, and 
being about to go into bankruptcy ; thus knowingly and fraudulently trans- 
ferring the said goods with intent to hinder, delay, and defraud his creditors ; 
the said goods having since that time been in the joint control, use, and enjoy- 
ment of the bankrupt and his wife, and not having been included in the 
schedule of his assets. Also that within four months of flling his pétition he 
had similarly purchased of other parties who are named household furniture, 
unspecifled, of the value of $110.88, which he also gave to his wife, at or about 
the same time, with similar fraudulent purpose." 

The question is whether this amendment should be allowed. 

Ail pleadings setting up matters of fact are required by the bankrupt- 
cy act to be verified. Act July i, 1898, c. 541, § iSc, 30 Stat. 551 [U. S. 
Comp. St. 1901, p. 3429]. And objections to a discharge, according to 
the better opinion, being of that nature, should be made under oath 
(Collier's Bankruptcy, 161; Brandenburg's Bankruptcy, § 348; In re 
Brown, 7 Am. Bankr. R. 252, 112 Fed. 49; In re Baerncopf, 9 Am. 
Bankr. R. 133, 117 Fed. 975 ; In re Glass, 9 Am. Bankr. R. 391, 119 Fed. 
509), although, as pointed out in In re Jamieson, 9 Am. Bankr. R. 
681, 120 Fed. 697, where it is held to be unnecessary, none is provided 
for in the form promulgated by the Suprême Court. Collier, 639, 
Form 58. The right to supply a vérification where it has been omitted 
would therefore seem to be undoubted; it being, at best, a matter of 
form only. 

But an amendment in matter of substance is considerably différent, 
and, after the time within which objections are required to be filed, is 
onlv allowable where there is already of record sufficient to justify it. 
In re Mercur, 8 Am. Bankr. R. 375 (D. C.) 116 Fed. 655 ; Id., 10 Am. 
Bankr. R. 505, 122 Fed. 384, 58 C. C. A. 472. The spécifications as 
amended must merely amount to an enlargement of the original, and, 
if they exceed this, they are not entitled to come in. The question in 
the présent instance is whether or not they do. 

In the original objection given above, the charge made against the 
bankrupt, in substance, is that he had concealed certain of his property 
with intent to defraud his creditors, to wit, by purchasing household 
goods when in contemplation of bankruptcy, ,and transferring them 
as a gift to his prospective wife, omitting them subsequently from his 
schedules when he came to file his pétition. In the spécifications sought 
to be filed as an amendment the date of the purchases is given, the 
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parties from whom they were niade, the particular goods referred to, 
and the means taken to remove or conceal, or, as it is now charged, 
to transfer them ; repeating the allégation that the gift or transf er was 
made in contemplation of bankruptcy, with intent to defraud creditors. 
There is a slight variance in the charge, as it wiU be noted, concealment 
in the one case, and a fraudulent transfer in the other, being alleged ; 
but the facts are the same, whatever character is ascribed to them, so 
that it is not material. Neither is the added suggestion that the bank- 
rupt was at the time insolvent. Notwithstanding the criticism made up- 
on thèse proposed changes, the amendment as a whole is, as it seems to 
me, a mère amplification of what had preceded it, and is therefore to be 
allowed. It simply présents in détail that which had been previously 
stated in outline, and, the object being to give notice to the bankrupt of 
what he has to meet and défend, he had that effectively by the original ; 
the spécifications as amended merely presenting it in fuller form. 

It is urged, however, that even as restated the spécifications are not 
legally sufficient, but this cannot be successfully maintained. By the 
amendment of 1903 (Act Feb. 5, 1903, c. 487, § 4b, 32 Stat. 797 [Û. S. 
Comp. St. Supp. 1903, p. 411]) the transfer or concealment of property 
at any time within four months prior to the filing of the pétition, with 
intent to hinder, delay, or defraud creditors, is in so many words made 
a ground for withholding a discharge, and that is the basis of the 
opposition hère. The argument that the transfer or concealment must 
be charged to hâve been knowingly and f raudulently made confuses the 
décisions based on the objection that there has been a false oath, and 
has no application hère. The further suggestion is made that the al- 
leged fraudulent disposition and concealment of property was nothing 
more than a purchase of goods with which to start housekeeping, taking 
the form of a wedding présent to his wife ; but this goes into the facts, 
which are not before me, and, even if that were the case, I am not 
prepared to say, if the intent was there, that it might not amount to a 
fraud. 

The amended spécifications are allowed. 



TROT WAGON WORKS v. VASTBINDER. 

(District Court, M. D. Pennsylvania. May 19, 1904) 

No. 366. 

1. Bankruptcy— Act of Bankrtjptcï— Evidence. 

On an issue as to tlie commission of an act of bankruptcy by trans- 
ferring notes wltli intent to give a préférence, statements in the contract 
under whicli goods were furnished to ttie alleged bankrupt that he took 
the same for sale on commission, the notes to belong to the party to whom 
they were transferred, are not conclusive where the whole contract, taken 
together, shows that défendant beeame obllgated to pay the invoice price 
of the goods, and the notes were taken in his name and indorsed by him. 

2. Same— Involuntaby Peooeedings— Issues. 

Where the act of bankruptcy charged in an involuntary pétition was the 
giviug of a préférence while insolvent, a déniai in the answer that de- 
fendant committed such act of bankruptcy must be construed as a déniai 
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of Insolvency, at least where It bas been so accepted by the petitioners and 
évidence taken on the issue. 

3. Same— Peoop of Insolvency. 

Evidence examined, and held InsufBclent to show Insolvency at the tlme 
of the commission o£ the act of banliruptcy alleged. 

In Bankruptcy. Involuntary proceedings. Hearing on pétition, an- 
swer, and proofs. See In re Vastbinder, 126 Fed. 417. 

N. H. Ryan and E. H. Owlett, for petitioners. 
David Cameron, for respondent. 

ARCHBALD, District Judge. Thèse are involuntary proceedings 
begun by creditors, the only act of bankruptcy sufficiently charged be- 
ing that the respondent, within four months next preceding the ûling of 
the pétition, transferred, while insolvent, good and collectïble promis- 
sory notes, to the value of $500, to Charles H. Childs & Co., with in- 
tent to prefer them above his other creditors. The respondent con- 
tests the proceedings, and dénies that he made any such transfer 
of notes "then held and owned by him"' — an argumentative déniai, as 
will appear by the sequel — or that he transferred any such notes with 
intent to create a préférence. He also déclares, in gênerai terms, that 
he did not "at any time commit any act of bankruptcy alleged in the 
pétition." It is, however, the conceded fact that, within a short time 
prior to the institution of the proceedings, he did transfer to Childs 
& Co. a number of promissory notes for the purpose of closing his 
account with them, and, whether this was done with the express in- 
tent of preferring them or not, it had that effect, and must be pre- 
sumed, if the notes were his, to hâve been so intended. The transfer 
is sought to be justified on the ground that the existing relation between 
the parties was one of agency only, the respondent merely taking the 
goods to sell on account, and turning over the proceeds after deduct- 
ing his commission. Written orders on Childs & Co. are produced to 
verify this, signed by the respondent, in which he déclares that he so 
receives and holds them ; but this is materially qualified by the other 
évidence, and the court will go behind mère forms to get at the real 
transaction. Indeed, the orders themselves — aside from the fine print 
at the bottom — bear on their face the proof that they represent actual 
purchases, and not consignments. The goods are disposed of to the 
respondent for a spécifie price, and on definite terms of crédit, with 
provision on most of them for a discount if paid within a certain time. 
And while it may be true, as stated by the respondent, that he was only 
required to pay for each lot as fast as he disposed of it, accounting to 
Childs & Co. for whatever he received in the way of notes or other 
securities, yet in making sales he did so in his own name, and was held 
directly responsible, the securities obtained being taken to himself per- 
sonally, and guarantied by him when they were turned over. His ob- 
ligations to Childs & Co. were plainly regarded as a debt, and he so 
speaks of them in his testimony. There are too many indicia in this 
of an ordinary purchase to warrant the conclusion that anything else 
was in fact intended. Childs & Co. must therefore be held to be cred- 
itors like the rest, and the notes, which he turned over to them, his own, 
notwithstanding his assertion to the contrary in his answer. 
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But it îs essential tô a préférence that the debtor should hâve been 
insolvent at the time, and unless this appears there is no act of bank- 
ruptcy. It is claimed, however, by the petitioners that insolvency is not 
denied in the answer, and that it is not therefore put in issue. It must 
be confessed that the answer in this respect is not ail that could be 
wished for, and that the déniai of insolvency, at best, is inferential. 
It is to be f ound, if at ail, in the gênerai averment that no act of bank- 
ruptcy such as is charged has been committed. This, argumentatively 
at least, is a déniai of whatever enters into the act relied on, including 
in the présent instance the insolvency of the respondent. The petition- 
ers evidently so regarded it, for they went on and took extended proofs 
on the subject, to which the respondent on his part made reply, and, the 
issue having been accepted in this way, it hardly lies in their mouth to 
now question it when the case is before the court upon the merits. 

There is a wide différence between counsel as to the extent of the 
respondent's indebtedness at the time of the alleged préférence as shown 
by the évidence ; but while neither side has worked it out exactly right, 
it by no means amounts to what is claimed for it on the part of the pe- 
titioners. On the contrary, a careful examination of the évidence has 
convinced me, that, disallowing the $479 paid to the Troy Wagon 
Works, which evidently went to meet a bill not now brought forward, 
and including an estimated indebtedness to Childs & Co., still remain- 
ing, of $200 or $300, the most that can be figured is $3,500 in round 
numbers. On the other side o£ the account, as available assets to meet 
thèse liabilities, are, first, the respondent's stock of farming imple- 
ments, valued at $3,000 to $3,500, outside the goods obtained from 
Childs & Co., which must be counted in, and amount to some $200 or 
.$300 more; next, the leases and securities turned over to Mr. Brough- 
ton to collect for the benefit of creditors, which hâve a conceded value 
of $1,000, on a face value of $4,000; and, besides this, the property at 
Elmira, which was put in the hands of D. R. Thomas for sale, worth 
$1,500 or $1,600; making an aggregate of from $5,700 to $6,400 in ail. 
On the highest of thèse estimâtes, which is not extravagant, there is a 
margin of $2,900 above liabilities, and on the lowest there is $2,200, the 
respondent being clearly solvent whichever one is taken. And even if 
the property at Elmira be thrown out, on the ground that it had been 
put out of his hands by the respondent for the purpose of defrauding 
creditors — of which lam far from persuaded — enough would still re- 
main to produce the same resuit. 

It will be noticed that this considération of the case is based upon the 
évidence produced, without regard to who has the burden. It is claimed 
that it was upon the petitioners, on the ground that the respondent ap- 
peared at the hearing with his books and papers and submitted to an 
examination, fulfilling the requirements of the law, which thereupon 
relieved him from proving his solvency. But, on the other hand, it is 
said that the production was not voluntary, having been enforced by a 
subpœna duces tecum and the order of the référée, and that the re- 
spondent is not'therefore entitled to the benefit otherwise to be accorded 
it. Also, that he was not îrank in his disclosures, and that only after 
the closest inquiry, ànd at the very end of his examination, did he tell 
anything about the securities which he had put in the hands of Mr. 
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Broughton, or the property that had been taken to Elmîra. Further- 
more, that his accounts were incomplète, confused, and unsatisfactory^ 
and afforded no material aid in getting at his true condition. But with- 
out stopping to discuss either of thèse contentions, I base my dis- 
position of the case upon the undisputed évidence upon which it can 
be safely made to rest. Convinced by it as I ani, of the solvency of the 
respondent, the proceedings are dismissed. 



In re GASKILL et al. 

(District Court, D. Washington, B. D. May 2, 1904.) 

No. 309. 

1, Insolvenct— Tetjst Ftjnd. 

In dealing with the assets of insolvent debtors the courts wlll protect 
trust (unds for the beneflt of the beneflciaries when It Is possible to trace 
such funds and segregate the same from the assets of the insolvent. 

2, Sales in Bulk — Statutes — Compliance — Tetjst Funds — Bankruptcy 

— Prefekeed Claims. 

Where a sale of a stock of goods was made In bulk to buyers, who sub- 
sequently became bankrupt, and the seller fully complled with Laws 
Wash. 1901, p. 222, c. 109, § 1, requiring such sales to be accompanied 
by a list of the seller's creditors and payment of the price to be applied 
to thelr claims, a part of the price remaining unpaid at the time of the 
buyers' bankruptcy constituted a trust fund for the benefit of the seller's 
creditors, and was entitled to be paid In full as a preferred claim, less Its 
pro rata share of the expenses of the bankruptcy proceedings, in so far 
as it represented a part of the stock remaining at the time of the bank- 
ruptcy, or was capable of being segregated from the other assets of the 
bankrupt. 

In Bankruptcy. Heard on objections to claim of Mrs. Karen Fogh 

for balance of purchase price of a stock of merchandise sold in bulk. 

The bankrupts, at the time of purchasing the goods, executed a contract In 
the nature of a chattel mortgage to secure deferred payments, which contract 
did not conform to the chattel mortgage law of the state, and because of such 
informalitles was held to be vold. Chapter 109, p. 222, Laws Wash. 1901; 
Supp. Ballinger's Ann. Codes & St. § 3102 ; Pierce's Code, § 5346— makes It the 
duty of the vendor at the time of disposing of a stock of merchandise In bulk 
to give to the vendee a sworn statement containing the names and addresses 
of ail creditors to whom debts are due or to become due, with the amount of 
the vendor's llability to each, and that statute was complled with. Part of 
the purchase money being still unpaid at the time of the adjudication, and the 
trustée having received part of said stock of merchandise, and having dis- 
posed of the same for cash, Mrs. Fogh, the yendor, flled a claim for said 
balance, and petltioned the court to allow the same as a preferred claim to the 
extent of the proceeds from the trustee's sale of said stock. The trustée flled 
objections to the allowance of the préférence claimed. Objections overruled, 
and claim allowed for the full amount as a gênerai claim and as a preferred 
claim against the remainder of the proceeds of the particular goods which the 
bankrupts purchased from Mrs. Fogh, after paying therefrom a proportionate 
share of the costs of the bankruptcy proceedings. 

Happy & Hindman, for Karen Fogh. 
Danson & Huncke, for trustée. 

HANFORD, District Judge (after stating the facts as above). 
The mémorandum décision heretofore filed in this case only disposed 
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of the.questiprt raised as to a vendor's lien claimed by Mrs. Karen -Fogh, 
based upon the written contract executed by the bankrupts at the time 
of their purchase of her stock of merchandise, and reserved: for further 
considération the question whether the statute of 1901 (Laws Wash. 
1901, p. 222, c. 109) created a trust for the benefit of her creditors; 
and since the filing of that décision a new claim bas been presented in 
her behalf, supported by an affidavit of one of her attorneys, and the 
case bas been again submitted for décision. The court adhères to its 
former décision adverse to the Hen so far as its validity dépends upon 
contract, but the question as to a trust remains to be decided. In 
àccordance with the principles of equity, the courts of this country, 
in dealing with estâtes of insolvent debtors, protect trust funds for the 
benefit of the beneficiaries, when it is possible to trace such funds and 
segregate the same from the assets of the insolvent. See The Spokane 
County and City Cases against the Receiver of The First National Bank 
of Spokane (C. C.) 61 Fed. 538, and 68 Fed. 979-983, 16 C. C. A. 81. 
In this case it is not disputed that Mrs. Fogh made a sale of her stock 
of merchandise in bulk to Gaskill & Sutton, and that in compliance with 
the statute of 1901 she gave them a sworn statement containing a list 
of her creditors, specifying the amounts due to each, etc., and that part 
of the debts so listed are still unpaid ; and the claim now under con- 
sidération is for the balance of the purchase price which Gaskill & 
Sutton agreed to pay for the stock of merchandise. It is also a fact 
in the case that part of the identical merchandise which Mrs. Fogh sold 
was on hand when the trustée took possession of the assets of Gaskill 
& Sutton, and the exact amount which he bas received as proceeds from 
the sale thereof can be ascertained. The statute of 1901, above re- 
ferred to, was undoubtedly intended to provide for the security of 
creditors in cases where an entire stock of merchandise is sold in bulk. 
The Suprême Court of this state in the case of FitzHenry v. Munter & 
Johnson (Wash.) 74 Pac. 1003, bas declared that the object of the 
statute is "to hold the goods of debtors, under such circumstances, 
as a trust fund for the benefit of ail creditors, and to hold the pur- 
chaser in possession as a trustée for such creditors." In that case the 
ôwner of a small stock of merchandise had commenced to dispose of 
it by an auction sale. After the most valuable goods had been sold 
in that manner, she accepted an offer of 50 per cent, of the invoice 
price for the remainder, and gave possession to the vendees. She 
then refused to give a list of her creditors, as the law requires in cases 
of sales in bulk, and payment of the purchase money was withheld. 
She then made a second sale for a nominal considération to Fitz- 
Henry, who commenced an action against Munter & Johnson, the ven- 
dees in possession, to recover the amount which they had agreed to pay 
for the remuants of the stock. Creditors of the vendor who had ob- 
tained judgments against her and garnished Munter & Johnson were 
made parties by the consolidation of their actions with FitzHenry's 
action. Munter & Johnson deposited the purchase price for which 
they were liable in the registry of the court, to be disbursed to the party 
or parties entitled thereto, as the court should adjudge. The vendor 
filed a disclaimer. Then a new party as assignée of other creditors 
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of the vendor intervened, claiming that the money should be distributed 
pro rata among ail the creditors of the vendor. The superior court 
denied the right of the intervener to any share of the fund, and dis- 
missed him from the case. That judgment was reversed by the Su- 
prême Court, which decided, upon the trust-fund theory, that the money 
paid into the registry of the superior court should be distributed pro 
rata among ail the creditors who were parties to the suit, including 
the intervener. In going to the extent of depriving judgment cred- 
itors of the advantage gained by their garnishment proceedings the 
Suprême Court necessarily gave full effect to the theory contained in 
the above excerpt from the opinion, and actually determined that by 
force of the statute the vendees became trustées for ail the creditors of 
the vendor before they were garnished by some of the creditors. The 
words "such circumstances" in the opinion indicate a cautions inten- 
tion to limit the effect of the décision to the case decided and cases in- 
volving similar circumstances. In the case which this court is now 
considering the circumstances are similar, except that the vendor and 
vendees observed the requirements of the statute at the time of the 
sale. That différence, however, to deprive the vendor's creditors of 
the benefit of the trust-fund theory, requires a construction of the stat- 
ute which will make disobedience efifective to create légal rights in favor 
of creditors unknown to the vendees, and leave the law ineffectuai for 
the security of creditors who are listed and made known to the vendees 
in the manner prescribed. It is my opinion that to so construe the law 
would be unfair both to the creditors and the vendees. I hold, there- 
fore, that the net proceeds of the goods formerly owned by Mrs. Fogh, 
now in the hands of the trustée, is a trust fund for the security of the 
balance due to her creditors, specified in the schedule which she gave 
to Gaskill & Sutton, and I direct that the amount of said fund be paid 
to them pro rata. By "net proceeds" I mean the amount realized by 
the trustée from the sale of said goods after deducting therefrom a 
proportionate share of the expenses of the bankruptcy proceedings pay- 
able out of the assets of the bankrupts. 



ISRAËL V. ISRAËL. 
(Circuit Court, E. D. Pennsylvanla. May 20, 1904.) 

No. 24. 

1. Fedeeai, Courts— Judgments—Jtibisdiction. 

Rev. St. § 905 [U. S. Comp. St. 1901, p. 677], providlng that the record 
of a judgment after due notice in one state shall be coneiusive évidence in 
the courts of another state or of the United States of a matter adjudged. 
etc., prescribes a rule of évidence rather than one of jurisdictlon ; and 
Bence, where an action is brought In the fédéral courts on a judgment of 
a state court, the fédéral court will look to the original cause of action to 
ascertain whether It is such a judgment as the fédéral court bas juris- 
dictlon to enforce. 

IT 1. Concluslveness and effect of judgments as between fédéral and state 
courts, see notes to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 C. 0. A. 478 ; 
Union & Planters' Bank of Meniphis v. City of Memphis, 49 C. C. A. 468. 
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2. Same— Ftjix Faith and Ceedit. 

Where plaintiff obtained a judgment for allmony In a state court, so 
mueh of the clalm as had been reduced to final judgment was entltled to 
be given full faith and crédit In an action to enforce the same in the 
fédéral courts. 

3. Same— FuTTJBE Alimont. 

A clalm for future alimony under a judgment of a state court Is an 
action of a civil nature wlthin the jurisdiction of the fédéral courts, other 
jurlsdlctlonal requisites belng présent 

Beck & Robinson, for plaintiff. 
David Wallerstein, for défendant. 

HOLLAND, District Judge, The plaintiff, Tillîe B. Israël, a citizen 
of the state of New York, brought suit against Abraham Israël, a citizen 
of Pennsylvania, residing in the city of Philadelphia, for the sum of 
$2,353.85, with interest, upon the following cause of action: In May, 
1899, Abraham Israël began an action in the Suprême Court of New 
York to secure an absolute divorce from his wife, Tillie B. Israël. His 
wife filed an answer, denying the charges made, and set up a counter- 
claim, in which she asked for a séparation from her husband, Abraham 
Israël, and for maintenance. In July, 1902, the Suprême Court of New 
York made a decree dismissing Abraham Israel's complaint, sustaining 
Tillie B. Israel's counterclaim, and decreeing to her a séparation from 
bed and board of the plaintiff, her husband, and a separate abode and 
maintenance from the plaintiff, by reason of his abandonment of and 
refusai to support her; regulating the custody of the children of the 
marriage; and awarding Tillie B. Israël alimony in the following 
terms : 

"That plaintiff (Abraham Israël) pay to the défendant (Tillie B. Israël) 
weekly on Monday of eaeh week commencing on the 30th day of June, 1902, 
and untll the further order or judgment of thls court, the sum of thirty dollars 
for the support and maintenance of défendant and the said children; such 
payment, however, not to be in lieu of dower or right of dower of the défend- 
ant in plalntlfC's real estate, or any Interest In his personal estate in case of his 
death intestate." 

Also adjudging that Abraham Israël should pay the costs, which were 
subsequently settled by the decree of the court at the sum of $223.85. 

The plaintiff claims in her statement that none of the weekly pay- 
ments due her under this decree hâve been paid. The défendant filed 
a demurrer to this statement, and sets up a lack of jurisdiction in the 
Circuit Court of this district, for the reason that article 4, § i, of the 
Constitution of the United States, which requires that full faith and 
crédit shall be given in each state to the public acts, records, and judicial 
proceedings of every other state, does not include an order of a state 
court for alimony, such as is set up in this case, because it is not a final 
judgment or a final decree for a fixed jsum. If the demurrer's conten- 
tion that the weekly alimony, due at the time suit was instituted hère, 
amounting to $2,130, with interest, decreed to the plaintiff, cannot be 
made the basis of a suit hère, the claim in this case would be reduced 
below the sum of $2,000, giving the Circuit Court jurisdiction on the 
ground of adverse citizenship. The full faith and crédit clause of the 
Constitution, above referred to, together with Rev. St. § 905 [U. S. 
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Comp. St. 1901, p. 677], establishes a rule of évidence, rather than one 
of jurisdiction. "While they make the record of a judgment rendered 
after due notice in one state conclusive évidence in the courts of another 
State or the United States of the matter adjudged, they do not affect the 
jurisdiction. A judgment rendered in one state does not carry with it, 
in another state, the efficacy of a judgment upon property or person, 
to be enforced by exécution. To give it the force of a judgment in an- 
other state, it must be made a judgment there; and can only be ex- 
ecuted in the latter as its law may permit. The essential nature and real 
f oundation of a cause of action are not changed by recovering judgment 
upon it, and the technical rules, which regard the original claim as 
merged in the judgment, and the judgment as implying a promise by 
Ihe défendant to pay it, do not preclude a court, to which a judgment is 
presented for affirmative action (while it cannot go behind the judg- 
ment for the puipose of examining into the validity of the claim), from 
ascertaining whether the claim is really one of such a nature that the 
court is authorized to enforce it," Wisconsin v. Pélican Insurance 
Company, etc., 127 U. S. 265, 8 Sup. Ct. 1370, 32 L. Ed. 239. The 
court therefore will look into the original cause of action, where such a 
judgment is offered in évidence, to ascertain whether it is such a judg- 
ment as will be enforced in the new jurisdiction. If it should appear, as 
in the case of Wisconsin v. Pélican Insurance Company, that the judg- 
ment had been obtained in the other state in the enforcement of its crim- 
inal laws, the court will refuse to enforce it, because the fédéral courts 
hâve no jurisdiction over controversies between citizens of différent 
States in suits to recover penalties for a breach of the municipal laws 
of the state where the judgment was obtained. Such laws hâve no ex- 
traterritorial effect, and a judgment obtained for a penalty cannot be 
made the basis of a claim in the fédéral courts, notwithstanding the fact 
that it has been reduced to judgment, as thèse courts only take cogni- 
zance of controversies of a civil nature between citizens of différent 
States. 

Should it appear, then, that the United States will enforce a final 
judgment of another state, where the cause of action is a decree award- 
ing alimony, which has been reduced to judgment, it is obvious that 
such a cause of action is not regarded as of a criminal nature, but rather 
a controversy of a civil nature, of which the Circuit Courts hâve juris- 
diction ; and their refusai to carry into effect that part of the decree 
awarding future alimony is not upon the ground of a want of jurisdic- 
tion, but for the reason that it has not been reduced to judgment in the 
other state. It does not follow, however, that it cannot be made the 
basis of a cause of action cognizable in the Circuit Court, provable as 
any other claim or demand is proven. It will not, however, receive the 
same evidential efïect as though it had been reduced to a final judgment, 
and any défense which could be made to it in the other state can be 
raised in the new jurisdiction. 

The effect of the décisions in Lynde v. Lynde, i8i U. S. 183, 21 
Sup. Ct. 555, 45 L. Ed. Sic, and Laing v. Rigney, 160 U. S. 531, 16 
Sup. Ct. 366, 40 L. Ed. 525, is to establish the fact that alimony is a 
cause of action cognizable in a fédéral court, and that so much of 
the decree of another state, in a cause of this class, as has been reduced 
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to final judgment, shall receive full faith and crédit in the courts o£ the 
United States as conclusive évidence of the matters adjudged ; but ail 
future payments of alimony must be proven as any other ordinary de- 
mand or claim, and reduced to judgment, before recovery upon them 
can be had ; and, if the claim should amount to more than $2,000, as 
in this case, it can be made the basis of a suit in a Circuit Court, with 
a right to the défendant to set up any défense he may hâve. It is a 
controversy between citizens of différent states of a civil nature. "A 
controversy is involved, in the sensé of the statute, whenever any prop- 
erty or claim of the parties capable of pecuniary estimation is the subject 
of litigation, and is presented by the pleadings for judicial détermina- 
tion. * * * It matters not that by a showing in the statement the 
défendant would hâve a good défense to the cause of action. It does 
not diminish the amount the plaintifï claims, nor détermine what is the 
matter in dispute ; for who can say in advance that the défense will be 
presented by the défendant, or, if presented, sustained by the court? 
Suppose an action were brought on a negotiable note for $2,500, the 
considération for which was fuUy set forth in the sta|ement, and which 
was a sale of a lottery ticket, or any other matter distinctly prohibited 
by statute, can there be any doubt that the Circuit Court would hâve ju- 
risdiction? There would be presented a claim to recover the $2,500; 
and, whether that claim was sustainable or not, that would be the real 
sum in dispute." Schunk v. Moline, etc., Ce, 147 U. S. 500, 13 Sup. Ct. 
416, 37 L. Ed. 255. The case of Barber v. Barber, 21 How. 582, 16 
L,. Ed. 226, sustains this view, and has never been overruled. It is 
there stated : "Such a judgment or decree for alimony, rendered in any 
state of the United States, the court having jurisdiction, will be carried 
into judgment in any other state, to hâve there the same binding force 
that it has in the state in which it was originally given." If, however, 
this be restricted, by subséquent décisions, to such part of the decree as 
has been reduced to final judgment, it nowhere appears that suit cannot 
be brought for the alimony to be paid in the future, and reduced to 
judgment. This, however, can be fully considered upon the trial of 
the cause. It is only determined now that the court has jurisdiction. 
The demurrer is overruled. 



UNITED STATES v. ONE DARK BAT HORSH. 

(District Court, D. Vermont April 25, 1904.) 

No. 29. 

CusTOMs DtrriES—FoEFEiTUBE— Importation Without Patment or Durr 
—Limitation to Peosecution. 

In proceedings for the forfelture of certain merchandise Imported with- 
out the payment of duty It appeared by the averments in the pleadings 
that the claimant of the property had owned it for more than flve years. 
without knowing or having reason to suspect that it had been imported, 
that he had never concealed it, and that nelther he nor it had since been 
out of the United States, and that the Importation of the merchandise 
was not known to the customs officers until about six years after the for- 
felture accrued. Held, that the proceedings were barred, under Rev. St. 
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S 1047 [TT. S. Comp. St. 1901, p. 727], and Act June 22, 1874, c. 391, § 22, 
18 Stat. 190 [U. S. Comp. St. 1901, p. 727], whlch prescribe, respectively : 
(1) That proeeedings for forfelture shall be brought withln five years 
after the forfeiture accrued, provided the offender or the property shall, 
withln the same perlod, be found within the United States ; and (2) that 
proeeedings for forfeiture accruing under the customs revenue laws shall 
be commenced withln three years after the forfeiture accrued, provided 
the time of the absence from the United States of the person subject to 
such forfeiture, or of any absence or concealment of the property, shall 
not be reekoned within the period of limitation. 

2. Same— Innocent Bitteb oï Smtjggled Meechandise. 

The Innocent buyer of smuggled merchandise is under no llabllity to 
enter It for the payment of duty. Such payment would not relieve a 
forfeiture aiready incurred, nor would failure to pay revive it when once 
barred. 

At Law. Information for forfeiture. On claimant's demurrer to 
replication. 

James L. Martin, U. S. Atty. 

G. F. Ladd and S. R. Boright, for claimant 

WHEELER, District Judge. This is an information for condemna- 
tion of tlie horse as forfeited by being brought into this country from 
Canada in avoidance of entry, or déclaration for or payment of duties. 
A claimant has appeared, and pleaded that he purchased the horse on 
the 2ist day of December, 1897, at Berkshire, in the county of Franklin, 
without knowing or having reason to suspect it had been imported, 
where he ever since kept it, and has never concealed it, and that he has 
not himself since been out of the United States, and that the forfeiture 
did not accrue within three years before seizure. To this plea the gov- 
ernment has replied that the forfeiture accrued in 1897, and was un- 
known to any offîcer of the government until December, 1903, when 
the claimant was informed thereof by a deputy collector of customs, 
and requested to make entry of the horse and pay the duties thereon, 
which he refused to do; whereupon it was seized as set forth in the 
information. To this replication the claimant has demurred. 

Acts of Congress brought into and forming section 1047 of the Re- 
vised Statutes [U. S. Comp. St. 1901, p. 727] barred proeeedings for 
forfeiture after five years, provided the person of the offender or the 
property should, within the same period, be found within the United 
States, so that the proper process might be brought against either. 
Section 22 of an act of June 22, 1874 (18 Stat. 190, c. 391), bars suits 
or actions to recover forfeitures "accruing under the customs revenue 
laws" after three years, but provides that time of absence of the person 
from the United States, or "of any concealment or absence of the 
property, shall not be reekoned." i U. S. Comp. St. 1901, p. 727. 
The forfeiture was absolute and complète, without any alternative of 
value, immediately upon the importation in avoidance of the customs 
office. Rev. St. § 3099 [2 U. S. Comp. St. 1901, p. 2026] ; Caldwell v. 
United States, 8 How. 366, 12 L. Ed. 11 15; In re Henderson's Dis- 
tilled Spirits, 14 Wall. 44, 20 L. Ed. 815. The allégations of the plea 
seem to bring the case within both of thèse sections, except that there is 
no direct allégation that the forfeiture did not accrue within five years, 
130 F.— IQ 
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to bring it under section 1047 [U. S. Comp. St. 1901, p. 727] . This is per- 
haps suppHed by the allégation in the plea, and also in the replication, 
that the illégal importation was in 1897, which would be more than five 
years before seizure. However that may be, the déniai that the for- 
feiture did not accrue within three years, and of any concealment or 
absence of the property for any time, to be excluded inreckoning, bring 
the case clearly within the act of 1874. The demurrer would reach 
back to the first defect, but none is made to appear in the plea itself. 
The case must turn, therefore, on the sufficiency of the replication as an 
avoidance of the plea. This is to be governed by the statute itself, 
which sets forth what shall avoid the effect of the lapse of time. The 
ignorance of the officers is not made of itself of any effect, but only the 
concealment or absence of the property is as to that. No absence of 
the smuggler to be reckoned is in any wise made to appear, if it would 
be at ail material against the innocent claimant, while the présence of 
the claimant and of the horse is well made to appear. The refusai of 
the claimant to enter the horse for duty would not, without new importa- 
tion, work a new forfeiture. The claimant was not, and never was, 
importer of the horse, and had no occasion to enter it for duties. He 
was under no liability for the duties, and payment of them would not 
relieve the forfeiture already incurred, nor failure to pay revive it. So 
the plea stands good, and the replication does not appear to avoid the 
effect of it, as now considered, under either section 1047, or the act 
of 1874. 

Demurrer sustained, replication adjudged insufïîcient, and judgment 
for claimant. 



EDWARDS et al. v. BAT STATE GAS CO. OF DELAWARE et al. 

(Circuit Court, D. Delaware. May IT, 1904.) 

No. 202. 

1. CORPOEATIONS— StOCKHOLDEES' ACTION— OoSTS. 

Where an action was brought by stockholders for the beneflt of the cor- 
poration and such other stockholders as might corne In and make them- 
selves parties, the plaintiffs were parties In thehr Indlvldual capaclty, 
and were liable for costs and disbursements per caplta, and not pro rata 
according to the number of shares each held in the corporation. 

In Equity. 

Geo. Putnam Smith, for petitioner. 

C. Godfrey Patterson and Henry Major, opposed, 

DAL,L,AS, Circuit Judge. The pétition of Henry W. Le Roy for leave 
to withdraw as an intervening party plaintiff has been argued by George 
Putnam Smith, Esq., counsel of the petitioner, and C. Godfrey Patter- 
son, Esq., of counsel for complainants. The petitioner admits the cor- 
rectness of the statement of costs and expansés which has been present- 
ed by complainant's counsel, and offers to pay so much thereof as is 
properly chargeable against him, but he claims "that his pro rata share 
should be proportioned among the interveners per capita, and not per 
ratio," while, upon the other hand, it is contended that the petitioner is 
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liable "pro rata according to the number of shares he holds in the Com- 
pany." After reading the affidavits, and carefuUy considering the state- 
ments and briefs submitted, which will be filed herewith, I hâve reached 
the conclusion that the position taken by the petitioner should be sus- 
tained. It is true that the suit was brought by and on behalf of stock- 
holders for the redress of wrongs alleged to bave been perpetrated 
against a corporation, and, no doubt, if it had been instituted by the 
corporation itself, the expense involved would hâve fallen, indirectly 
at least, upon ail the stockholders, in proportion to their respective hold- 
ings of stock. But the case must be dealt with as it is. It is in fact the 
suit of those only by whom it was originally brought, and of those who 
hâve since made themselves parties to it. No others hâve assumed, or 
could be held to, any liability with respect to it. There cannot, there- 
fore, be any pro rata apportionment among ail the stockholders. This 
intervener is simply one of several plaintifïs in a joint suit, and as 
such he is bound equally with each of his coplaintifïs, but not as a 
stockholder, to contribute for liquidation of the disbursements which 
hâve been made in its prosecution. 

Let an order be prepared granting the prayer of the pétition, upon 
payment by the petitioner of his proportion of the costs and expenses 
heretofore incurred, which may be ascertained and assessed by the clerk 
in conformity with this opinion. 



WHITEHEAD & HOAG CO. v. O'CALLAHAN. 

(Circuit Court, E. D. Pennsylvania. May 19, 1904.) 

No. 3. 

1. Bquitt — ^Taking Testimont befobe Examinée — Objections. 

In taking testimony before an examiner for use on a trial, where there 
Is a doubt as to tlie relevancy or propriety of a question asked on cross- 
examlnation, the witness should be required to answer. 

In Equity. On application for order directing witness to answer 
question on cross-examination. 

Andrew Wilson, for complainant. 
Michael J. Ryan, for respondent. 

HOLLAND, District Judge. This is a matter certified to this 
court by Samuel Bell, spécial examiner, to compel John O'Callahan, 
a witness called by the défendant, to answer question No. 95, to wit : 
"Where is James O'Brien now — ^where is he employed, or where does 
he réside ?" Counsel for the respondent directed the witness not to 
answer that question, which direction was observed by him, and wit- 
ness refused to answer. Counsel for respondent contends that it was 
not proper cross-examination, as there were no questions asked in 
direct examination to which tifiis cross-examination is germane. 

The ruie as to the discrétion of the trial court in permitting défend- 
ant, at the time of cross-examination of a witness for plaintifï, to 
examine him as to matters of défense, seems to be différent in differ- 
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ent circuits. It is held in the Sixth Circuit that cross-exàminatîon 
must be confined to the matters testified to upon direct examination 
(Montgomery et al. v. ^tna Life Insurance Company, 97 Fed. 913, 
38 C. C. A. 553), and in the Fifth Circuit that the trial court may, in 
its discrétion, permit a plaintifï's witness to be cross-examined by the 
défendant on matters of défense (Merchants' Life Association of the 
United States v. Yoakum, 98 Fed. 251, 39 C. C. A. 56). The discré- 
tion, however, allowed by the courts in Pennsylvania is a very narrow 
one, and, as a rule, the cross-examination is confined to questions 
which are germane to the direct examination. In Brown v. Worster, 
113 Fed. 20, Judge McPherson, in this district, in passing upon a 
similar question, ruled as follows: 

"The witness must answer. ♦ • * If irrelevant or otherwise improper 
cross-examlnation is indtilged in, It can ordlnarily be dealt with satisfaetorily 
as a question of eosts. In doubtful cases tbis, I think, is the proper course. 
Where the offense is clear, the court has ample power to stop it summarily." 

The case at bar cornes within the rule in Brown v. Worster, and the 
witness John O'Callahan is directed to answer question No. 95. 



WIEMER V. LOUISVILLE WATER CO. 
(Circuit Court, W. D. Kentucky. March 18, 1903.) 

1. Fedehal Courts — Plea to Jtjrisdiction — Btjkden of Pboof. 

Where a bill properly allèges the requisite facts to give a fédéral court 
jurisdiction, the burden rests on the défendant to both allège and prove 
facts relied on to def eat the jurisdiction. 

2. SaME CiTIZENSHIP OF COMPLAINANÏ ReMOVAL TO ANOTIIEE STATE. 

That a complainant renioved from one state to another for the purpose 
of acquiring tfie right to sue in a fédéral court in the state of hîs late 
résidence is neither unlawful nor wrongful, and will not defeat the juris- 
diction of such court if the removal was wlth the bona fide intention of 
remaining permaneutly, and acquiring citizenship in the new state. 

On Plea to the Jurisdiction. 
See 130 Fed. M6, 251. 

Lane & Harrison and John Roberts, for complainant. 
Burnett & Burnett and George Du Relie, for défendant. 

EVANS, District Judge. The plea of the défendant that the court 
has not jurisdiction of the action is based upon two grounds. The 
first is that the complainant, when he brought the action, was not a 
citizen of Indiana, but was a citizen of Kentucky, and that he is still 
a citizen of the latter state. The second is that the matter in dispute 
does not exceed the sum of $2,000 besides interest and costs. By 
agreement of the parties, the évidence on the issues raised by the rep- 
lication to the plea was heard orally before the court, and at the outset 
the question of the burden of proof was raised. In view of the explicit 

% 2. Diverse citizenship as ground of fédéral jurisdiction, see notes to Shipp 
V. Williams, 10 C. C. A. 249 : ilason v. DuUagham, 27 0. C. A. 298. 
See Courts, vol. 13, Cent. Dig. § 854. 
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averments of the bill, the court was of opinion, and so ruied, that it 
rested upon the défendant, and read from 1 Bâtes, Fed. Prac. § 252, 
as follows : 

"Wlien the plaintiff in hls bill avers the jurisdictional facts in conformity 
to the Constitution and laws of the United States, the jurisdiction must be 
taken as prima faeie existing ; and, if the défendant desires to object to the 
.iurisdiction, the burden is upon him to both allège and prove the facts which 
are relied upon to defeat the jurisdiction; and, under the act of 1875 (Act 
March 3, 1875, c. 137, 18 Stat. 470 [U. S. Comp. St. 1901, p. 508]), the défendant 
must show by proof to a 'légal eertainty' that the suit does not really and 
substantially involve a dispute or eontroversy within the jurisdiction of the 
court." 

The décisions of the courts abundantly sustain the propositions thus 
stated. 

No testimony was offered by the défendant in support of the second 
ground of objection to the court's jurisdiction set out in. the plea, and 
as to the first ground the court finds from the évidence, as a conclu- 
sion of fact, that vvhen the action was instituted the complainant was, 
and that he is now, a citizen of the State of Indiana ; it appearing that 
previously thereto he had actually removed from Kentucky to Indi- 
ana with intent permanently to remain in the latter state, and with 
the intention to at once become a citizen thereof. Without going into 
a discussion of the testimony in détail, that is the conclusion which 
it leads the court to reach. A change of citizenship may be, and usu- 
ally is, made instantaneously, one being taken on precisely when the 
other ceases; and, even if this change were made with a view to ac- 
quire, aniong other things, the right to sue in this court, that resuit 
was not affected if the change was in fact made, and with the inten- 
tion to permanently remain in Indiana, and become thenceforward a 
citizen of that state, which complainant swears was the case in this 
instance. Such an object is open to the citizens of the several states, 
and is within the rights of any person, and is neither unlawîul nor 
wrongful. Robertson v. Carson, 19 Wall. 106, 107, 22 L. Ed. 178 ; 
Rice V. Houston, 13 Wall. 66, 20 L. Ed. 484. Of course, if there 
was no such intention as has been indicated, and if the party in fact 
simply meant to sojourn temporarily in the new state, he would not 
acquire citizenship there, and would not and could not impose upon 
the fédéral court by a sham pretense. Morris v. Gilmer, 129 U. S. 
328, 9 Sup. Ct. 289, 32 L. Ed. 690. 

To say the least, the prima facie case made by the averments of 
the complainant's bill has not by any means been overcome by the tes- 
timony. The court accordingly overrules and dénies the plea to the 
jurisdiction filed by the défendant as not having been sustained by the 
évidence. 
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WIEMER V. LOUISVILLE WATER CO. 
(Circuit Court, W. D. Kentucky. March 19, 1903.) 

1. EQTjmr JlTEISDICTlOK — Remedt AT Law — Mandamxts. 

A Circuit Court liaving no power to grant a writ of mandamus exeept 
as anclllary to some other proceeding, the fact that such remedy might 
be appropriate to the facts alleged in a bill will not oust the court of 
equity of jurisdictlon. 

2. Same— Adequacy of Légal Remedt. 

A right of action at law for the recovery of damages will not oust the 
jurisdictlon of equity where the remedy would apparently not be as 
prompt and efficacious as in equity ; as where it appears from the alléga- 
tions of the bill that a court of equity, by compelling défendant to perf orm 
a plain duty, may prevent complainant from being subjected to a multi- 
plicity of actions by third persons for the breach of contracts which he 
bas entered Into, and which the wrongful action of défendant, sought to 
be enjoined, will make it impossible for him to perform. 

In Equity. On demurrer to bill. 
See 130 Fed. 244, 351. 

The bill of complaint is as foUows : 

To the Honorable the Judges of the Circuit Court of the United States In and 

for the Sixth Circuit and Western District of Kentucky : 

Robert Wiemer, of the city of New Albany, and a citizen of the state of In- 
diana, brings this, hls bill, agalnst the Louisville Water Company, a body 
corporate, organized and existing at and durlng ail the times herelnafter men- 
tioned under the laws of the state of Kentucky, havlng its chlef office and 
place of business in the city of Louisville, and is a citizen of the state of Ken- 
tucky, and thereupon your orator complalns and says he bas for more thau 
a year last past traded and done business under the name and style of the 
Louisville Sprinkllng Company ; that bis said business is now, and bas been 
for a year past continuously, that of sprinkling the streets and public ways 
of the city of Louisville in front of the lots, résidences, and houses of such 
persons as employ him to do so and pay him therefor the contract price for 
such service ; that he bas invested a large amount of money In the purchase, 
and that he now bas on hand a large number of carts constructed and built 
at great expense for the purpose of sprinlcllng such streets, and which are 
valuable and useful only for such purpose, and cannot be made and are not 
valuable or useful for any other purpose; that at great expense he bas 
equipped said carts wlth the harness and furniture necessary for their use 
in the business aforesaid, and that such harness, furniture, and equipments, 
as above mentioned, used in connection wlth said sprinkling carts, are valuable 
and useful in such service, but are practlcally of no value — of no service— 
in any other business ; that in the acquisition and purchase of such sprinkling 
carts, furniture, harness, and equipments he bas paid and laid eut more than 
five thousand dollars, and that said sum so invested by him is valuable only 
in the event that he can make such property so acquired available to him in 
the further prosecution of said business, otherwise said Investment will be 
an entire loss to him; that the défendant, the Louisville Water Company, is 
a body corporate, organized under and in pursuance of an act of the General 
Assembly of the commonwealth of Kentucky approved March 6, 1854, entitled 
"An act to incorporate the Louisville Water Company" (2 Acts 1853-54, p. 121, 
c. 507), and the varions amendments thereto, and under and in pursuance of 
which act the défendant, the Louisville Water Company, long since acquired 
the necessary lands, and constructed thereon réservoirs, and furnished and 
equipped wlth ail the requisite appliances and machinery a complète plant 
or waterworks, and connected the same with ail parts of the city of Louisville 
by means of pipes, aqueducts, and mains laid and constructed under, in, and 

t 2. See Equity, vol. 19, Cent. Dig. §§ 151, 152, 107, 169. 
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along the public ways of and In the dty of Loulsvllle, and through such pipes, 
mains, and aqueduets bas continuously and doea now supply and furnish 
water to the clty of Louisvllle, to the Inhabitants thereof, and to ail persons 
doing business thereln. In amounts suffldent to satlsfy ail needs and demands, 
public and private, therefor, and for whlch the said défendant is authorized 
to demand and charge a sum net exceeding the average price charged in the 
cities of Pittsburg, Cincinnati, and St. Louis for water furnished there by the 
water companies supplying such cities with water. 

Your orator says that the défendant, the Loulsville Water Company, Is In- 
vested with ail of the powers and charged wlth ail of the duties imposed 
upon it and required of it by the charter act aforesald, and that by the provi- 
sions of said charter act it is the duty of the défendant, the Louisvllle Water 
Company, to furnish and supply him with ail the water necessary for the 
purpose of enabling him to carry on and conduct the business aforesaid ; that 
It is the duty of the défendant, the Louisvllle Water Company, to furnish to 
ail persons, natural and artlficial, the water required by such persons sufflcient 
to satlsfy ail lawful needs therefor; and that the défendant, the Louisvllle 
Water Company, has no rightful authority to prefer one consumer of water 
to another, but by said statute it is the duty of the défendant, the Louisvllle 
Water Company, to treat ail consumers alike, and to furnish and supply water 
at unlform rates to ail consumers. 

Tour orator says that he has been supplled by the défendant, the Louisvllle 
Water Company, with the necessary amount of water to enable him to carry 
on and conduct hls business aforesald in the clty of Loulsville, and throughout 
the year 1902 the défendant, the Loulsville Water Company, dld supply him 
wlth ail the water required by him for the successful prosecutlon of hls said 
business In the city of Louisvllle, and that he has always heretofore relied 
upon the défendant, the Loulsvllle Water Company, for water to enable him 
to carry on and conduct hls said business, and he says that he wlll be unable, 
that he cannot carry on, conduct, and prosecute hls said business, wlthout a 
supply of water furnished to him by the défendant, the Loulsville Water 
Company. 

Your orator says that the défendant hereto, the Loulsvllle Water Company, 
with an intent of breaklng up bis said business, and wlth an intent of driving 
him out of the business of sprlnkllng streets and public ways of the clty of 
Louisvllle, has wrongfully and wlthout cause refused to furnish or supply 
him with water with whlch to carry on and conduct bis said business of 
sprlnkllng streets in the clty of Louisvllle. 

Your orator says that the défendant, the Louisvllle Water Company, now 
has on hand, and the capacity of keeping on hand, ail the water that wlll be 
needed or required by your orator to carry on and conduct the said business 
and to supply and furnish ail and every demand by every other person on It 
for water ; and your orator says that by reason of such action upon the part 
of the défendant, the Loulsvllle Water Company, the said défendant, the 
Louisvllle Water Company, has determlned and decided that your orator shall 
not hereafter carry on, conduct, or prosecute hls business of sprlnkllng streets 
and public ways in the clty of Louisvllle. 

Your orator says that he cannot obtain water for said purpose from any 
other source than the Loulsville Water Company. 

Your orator says that he is now under contract with the owners of lands, 
lots, and houses frontlng on the following streets in the city of Loulsvllle to 
sprlnkle the streets and public ways in front thereof for the sprlng, summer, 
and fall of 1903 for the contract prlce agreed upon by and between your orator 
and such owners, to wit: Main street from Preston to Fourteenth streets, 
Market street from Jackson to Elghth streets, JefCerson street from First to 
Fifth streets, Fourth street from Main to flrst alley soutb of Broadway, Third 
street from river to Confederate Monument, Second street from river to 
Market, Second street from Oak to Burnett, Flrst street from Main north to 
Water, First street from Oak to Burnett, Ormsby avenue from Floyd to Slxth 
street, Burnett avenue from Flrst to Third, St. Catherine street from Second 
to Fifth, Washington street from Second to Preston, Preston street from Jef- 
ferson to Water, Seventh street from Main to Jefferson, Elghth street from 
flrst alley south of Main street, Broadway from Second to Eleventh, Eleventh 
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Street frpm Broadway two squares south, Nlnth street one square north and 
south of Broadway, Tenth street one square north and south of Broadway. 
That he did on the 2d day of February, 1903, and at freqxient Intervais there- 
after, pétition and request the Louisville Water Company that it should 
furnish and supply hlm with water with which to sprinkle the streets afore- 
said during the spring, summer, and fall of the year 1903, but that the sald 
défendant, without any excuse or reason therefor, refused to furnish or supply 
your orator with water for the purposes aforesald or for any purpose. Your 
orator says that he wlll sustain a loss and damage of two thousand five hun- 
dred dollars by the refusai and failure on the part of défendant to furnish 
and supply him with water with which to sprinkle the streets aforesaid in 
and during the spring, summer, and fall of the year 1903. Tour orator says 
that unless he is at once, without delay and forthwith, furnished and supplied 
with water by the défendant, the Louisville Water Company, with which to 
tarry ont and comply with sald contracts to sprinkle the streets aforesaid in 
the spring, summer, and fall of 1903, he will sufCer and sustain a loss and 
damage which will be Irréparable, and for which he eau hâve no adéquate 
relief or remedy at law. 

Your orator says that he Is able and wllling to, and bas heretofore and does 
now offer to pay and to secure to the défendant, the Louisville Water Com- 
pany, the full amount, priée, and value for ail water required or needed or 
demanded by your orator in the prosecution of said business in the spring, 
summer, and fall of 1903, and that he Is able and willing to and will exécute, 
and he now offers to exécute, to the défendant, the Louisville Water Com- 
pany, bond with good, sufficlent, and ample surety, conditioned that your orator 
wiil not waste any of such waters, or suffer any waste thereof to be committed, 
and that he will faithfully, well, and truly perform every duty required of him 
by law or the rules of the défendant, the Louisville Water Company, in the 
use made by him of such water in and during the spring, summer, and fall 
of 1903 ; and your orator further says that he Is able and willing to and will 
comply with and perform ail of the duties and obligations incumbent upon him 
and growing ont of his use of the water furnished to hlm by the Louisville 
Water Company for the purposes aforesald, and that he will not use such 
water or any part thereof for any other purpose than sprinkling the before- 
named streets in the spring, summer, and fall of 1903. 

Your orator says that the défendant, the Louisville Water Company, ia 
abundantly able to furnish and ^upply him with ail the water required to 
sprinkle the streets aforesaid in and during the spring, summer, and fall of 
1903, and that such supply by the défendant of water to him will not Incon- 
venience it to any extent, or disable it from performing or discharging any 
duty or obligation it Is under or will be under to any other person to furnish 
or supply water for any other purpose whatever. 

Your orator further states that the said défendant, for the purpose of 
ascertaining the quantlty of water used by street sprinklers, and to prevent the 
waste of water, attached meters to the tanks on sprinkling carts, and during 
the spring, summer, and fall, the sprinkling season of 1902, the said défendant 
attached to your orator's three tanks on hIs three sprinkling carts meters, 
which remained attached to the same untll wlthin the last ten days, when 
the said défendant removed sald meters, and has not since restored them. 

Your orator has made arrangements to hâve and to put in use in the busi- 
ness aforesaid three or more sprinkling carts In addition to the three carts 
which he now has. 

Your orator has over six hundred citizens who hâve eontracted to and with 
him to pay him for sprinkling the streets In front of their respective premises 
in and during the spring, summer, and fall, the sprinkling season of 1903, and 
he has no doubt but that he will be able to contract with many other citizens 
and résidents t» hâve the streets sprlnkled In front of their respective 
premises. 

Your orator has establlshed the business of sprinkling streets In the clty 
of Louisville with the intention of following and continuing that business. 
He has establlshed a valuable good will with those for whom he sprlnkled 
the streets in the spring, summer, and fall, the sprinkling season of 1902, and 
that most of them hâve eontracted and agreed with him to hâve him sprinkle 
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the streets in front of their property in the spring, summer, and fall, ttie 
sprinkling season of the year 1903. 

Your orator says that the défendant bas established post hydrants at con- 
venient places for sprinkling streets, and to obtain water for other purposes. 
and that, notwithstanding tlie défendant well knew that your orator had 
established himself in the business of sprinkling streets, and had prosecuted 
such business in the spring, summer, and fall, the sprinkling season of the 
year 1902, and to the satisfaction of those employing him so to do, and of his 
customers in that business, and notwithstanding the défendant bas an 
abundant supply of water for ail useful and lawful purposes, including an 
ample supply for the purpose of watering and sprinkling the streets, and knew 
and now knows that your orator had and has eontracts with the owners of 
premises fronting on the streets aforesaid to sprinkle the streets in front of 
their property, and that your orator bad paid to the défendant in fuU ail of 
its charges and demands for water furnished and supplied by it to this plain- 
tifC for the purposes aforesaid in the spring, summer, and fall, the sprinkling 
season of 1902, yet the sald défendant has refused and still refuses to furnish 
to your orator water for the purposes aforesaid ; and your orator says that, 
unless the défendant be compelled to furnish him water at once for the pur- 
poses aforesaid, and in an amount sufficient to answer his demands therefor, 
that bis good will will be destroyed, and his said business ruined. 

Your orator says that by the terms of his contract with the owners of said 
lots, bouses, and résidences be came under obligation on the Ist of March, 
1903, to commence the sprinkling of the streets aforesaid, and be says that 
the défendant hereto has, without any excuse therefor, and wrongfully, and 
for the sole purpose of compelling this plaintiffi to give up and abandon his 
said business of sprinkling streets in the city of Louisville, refused to furnish 
or supply, and will continue to refuse to furnish and supply, your orator 
with water to sprinkle said streets, unless it be immediately enjoined and re- 
strained from further refusai so to do. 

In considération whereof, and inasmuch as your orator is without any 
remedy at and by the strict rule of the common law, and is only relievable in 
a court of equity, where matters of this kind are properly cognizable and re- 
viewable, he brings this action in this court to the end, therefore, that your 
orator may hâve that relief whlch he ean only obtain in a court of equity. 
and that the said défendant may answer the premises, but not upon oath and 
afiirmation, the beneiit of whicb is expressly waived by your orator. He now 
prays the court that the défendant be at once and forthwith enjoined and re- 
strained from any further refusai to furnish and supply your orator witb 
water with whicb to sprinkle the streets aforesaid, and each of them, iu 
and during the spring, summer, and fall of the year 1903 ; that the défendant 
be compelled to restore said meters taken ofC of his tanks, and furnish such 
other meters as your orator's business from time to time may require ; and 
that said défendant afford him access to and the use of the post hydrants for 
the purpose of drawing water for the purposes aforesaid; and that the de- 
fendant be enjoined and restrained from removing said meters and put on 
your orator's tanks, and forever enjoined and restrained from not afCording 
your orator access to and the use of the post hydrants for the purpose of 
drawing and obtaining water for the purposes aforesaid; and that such 
orders of injunction and restraint be made on the final trial of this action 
final and perpétuai ; and that your orator bave judgment against the défend- 
ant for ail costs incurred herein; and that your orator may hâve such other 
and further relief in the premises as the nature of tbe circumstances of the 
case may require. 

May it further please your honor to grant your orator a writ of subpœna to 
be directed to the said Louisville Water Company, thereby commanding said 
défendant at a certain time and under a certain penalty therein to be limited 
personally to appear before this honorable court, and then and there full, 
true, direct, and perfect answer make to ail and singular tbe premises, and 
to stand, perform, and abide by such order, direction, and decree as may 
be made against said défendant in tbe premises as shall seem meet and agree- 
able to equity ; and as your orator will ever pray. 
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Lane & Harrîson and John Roberts, for complainant. 
Burnett & Burnett and George Du Relie, for défendant. 

EVANS, District Judge. The défendant has demurred to the bill 
of complaint, and for cause of demurrer insists that complainant's 
remedy at law is plain, adéquate, and complète. In support of the de- 
murrer it is urged that the writ of mandamus is the appropriate légal 
remedy as against the défendant, and that the right of the complainant 
to the remedy on the case made by the bill is plain and manifest ; but 
the court is clearly of opinion that it must be ruled otherwise under 
section 716, Rev. St. U. S. [U. S. Comp. St. 1901, p. 580], as con- 
strued by the Suprême Court in the case of Rosenbaum v. Bauer, 120 
U. S. 450, 7 Sup. Ct. 633, 30 L. Ed. 743, and many earlier cases. 

It is also insisted that an action at law for damages against the 
défendant would afford the complainant a complète remedy. The 
rule appears to be that to oust the jurisdiction in equity the remedy 
at law must be as prompt and efificacious as that in equity. Spring- 
fîeld, etc., V. Barnard & Leas Co., etc., 81 Fed. 265, 36 C. C. A. 389 ; 
Dow V. Berry (C. C.) 18 Fed. 125. Judged by this test, it seems to 
the court that the averments of the bill présent a case where the rem- 
edy at law might be unsatisfactory and vexations. It might be much 
delayed if every one of the evidently numerous persons with whom 
complainant has contracted should see fît, as they might, to sue him 
for a breach of this contract — a breach made inévitable by the defend- 
ant's own act. Ail this may be well avoided by the équitable remedy 
now invoked, which would not only compel the défendant to perform 
what, on the face of the bill, appears to be a plain duty, but would 
also obviate the possibility of a multipHcity of suits against the com- 
plainant. If there were nothing in the case except the loss of a few 
water carts and mules, it might be quite dififerent. But there are 
many other things, and some strictness of ruling against a défendant 
who appears to owe a very plain duty (if the averments of the bill are 
true) might well be excused at this stage of the proceeding, whatever 
may be proper when ail the facts are developed. The probability that 
any multiplicity of suits which might be brought against the com- 
plainant would be the direct resuit of defendant's own wrongdoing 
in the premises would seem to enforce this view. Besides, both the 
plainness and the adequacy of the remedy at law may be greatly 
doubted in view of the décision of the Court of Appeals of Kentucky 
in the case of Louisville Water Co. v. Hamilton, 81 Ky. 517, to the 
efïect that the defendant's property cannot be seized by coUecting 
officers, but that its liabilities must be enforced in equity. 

At ail events, the court is of opinion that the demurrer to the bill 
of complaint should be and it is overruled. 
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WIEMER V. LOUISVILLE WATBR CO, 
(Circuit Court, W. D. Kentueky. March 28, 1903.Î 

1. Wateb Companies — Duties — Discrimination between Consumées. 

A water company chartered for tlie purpose of supplying a city and its 
Inhabitants with water is a quasi public corporation, and it is its duty to 
Bupply water to ail who apply tberefor and offer to pay the rates, 
without discrimination. 

2. Same — Construction of Chaetee. 

A water company chartered for the purpose of supplying a city "and 
its inhabitants" with water is not justified in arbitrarily refusing to sup- 
ply water to one who is engaged in the business of street sprinkling in 
the city, and who has contractée with owners of property therein to 
sprinkle the streets In front of their respective lots, on the ground that 
the contracter himself is not an "inhabitant" of the city, nor because the 
water for such purpose is not supplied directly from its pipes to the in- 
habitants for whose beneflt it is to be nsed. 

3. Same. 

A water company has no right to refuse to supply water to one who 
applies therefor in good faith, and is able and willlng to pay the rates 
chargea, on the ground that in making his application he failed to comply 
with certain technical rules, wlthout givlng him the opportunlty to supply 
alleged omissions or informalities in his application, and where, under 
substantially similar circumstances, water is furnished to a business coib- 
petitor of such applicant ' 

4. Same. 

It is the province of a water company to supply water impartially to 
its customers, and it is not charged with any duty nor given the power 
to direct its use after its delivery, nor to make rules regulatlng its use 
on the streets, or to prevent nuisances thereon, which Is a function of tb? 
municipal government. 

5. Fedekal Courts — State Laws as Rules of EtecisiON. 

A décision of the highest court of a state denying a writ of mandamus 
to compel certain action ou the part of a water company is not an authori- 
tative adjudication of the statutory duties and powers of the company 
which Is binding on a fédéral court in a suit in equity arising under 
similar circumstances, where, under the statutes of the state as pre- 
viously construed, the court must necessarily hâve held that a proceeding 
in mandamus would not lie against a corporation of the character of the 
défendant. 

6. Mandatoey Injunction — Poweb to Gbant. 

A court of equity has power to grant a mandatory Injunction restralning 
a water company from refusing to supply water to a complainant on the 
same terms it is supplied to others, where it clearly appears from the 
facts that such refusai is an unlawful discrimination, and that the in- 
junction is the only adéquate remedy available to complainant. 

In Equity. On motion for preliminary injunction. 

See 130 Fed. 244, 246. 

Lane & Harrison and John Roberts, for complainant 
Burnett & Burnett and George Du Relie, for défendant 

EVANS, District Judge. Although the court has given this case 
very attentive considération, it is too much pressed for time just now 

f 1. See Waters and Water Courses, vol. 48, Cent Dig. § 275. 

T 5. State laws as rules of décision in fédéral courts, see notes to GrlGîn 
V. Overman Whecl Co., 9 C. C. A. 548 ; Wilson v, Perrin, 11 C. C. A, 71 ; Hill 
V. Hite, 29 O. C A. 553. 
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to do more than state îts conclusions generally without going înto 
détails. By his bill and the pending motion the complainant, Wiemer, 
seeks an injunction, mandatory in cliaracter, to compel the défendant 
to supply him with water ; he off ering full security for the payment of 
the price thereof. The learned counsel for the défendant do not 
contest the gênerai proposition that the défendant is a corporation 
which owes certain duties to the public, and the court is of opinion 
that those duties are, in gênerai terms, very accurately defined in the 
following language, found in section 931, 3 Cook, Corp., viz.: "A 
waterworks company is also a quasi public corporation. It must sup- 
ply water to ail who apply therefor and offer to pay the rates." _ In- 
deed, the latest authorities seem very definitely to establish the rule 
that water supply companies like the défendant are required to supply 
water impartially to ail consumers, and that they cannot act capri- 
ciously, nor discriminate against any one who is able to pay for the 
water supplied. In short, to phrase it in familiar terms, the law does 
not allow such companies to unduly advantage any customer by doing 
for him what it will not do for others under circumstances substan- 
tially the same. Grifïïn v. Goldsboro, 123 N. C. 306, 30 S. E. 319, 41 
L. R. A. 240; Haugen v. Albina, 31 Or. 411, 28 Pac. 244, 14 L. R. A. 
424. Whether so intended or not by défendant, the court is of opinion 
that the efïect of what was done in tïais case, as shown by the testimony, 
was to unduly discriminate against the complainant and in favor of the 
Louisville Tramway Sprinkler Company, a rival in the business of 
Street sprinkling. Perhaps there can be no two opinions upon this 
proposition of fact when ail the testimony is attentively considered, 
but it is very earnestly urged for the défendant that the complainant 
has, in no event, any right to claim a supply of water from the de- 
fendant, because he is not an "inhabitant" of Louisville, Ky., and the 
language of the first section of the charter of the défendant is quoted 
and relied upon to support the contention. That language is that 
Thomas E. Wilson and others are hereby made a corporation "with 
power and authority to construct and establish within the city of Louis- 
ville or elsewhere for the purpose of supplying said city and its in- 
habitants with water." 3 Acts 1853-54, p. 121, c. 507. It appears 
alike from the bill of complaint and from the testimony heard that the 
sole purpose for which the water sought to be obtained by the com- 
plainant is to be used by him is that of sprinkling the streets in 
front of the houses of "inhabitants" of this city, and the court, in the 
absence of any authority to the contrary, is clearly of opinion that the 
construction contended for is very much too narrow. The charter 
does not demand that the "inhabitants" of Louisville, in obtaining 
water for the useful, and, indeed, necessary, purpose of sprinkling 
the streets, shall be allowed to get it only through the médium of an 
"inhabitant" of the city. The bénéficiai thing — the essential purpose 
— in this instance is at last to supply water for the use of "inhabitants" 
of Louisville alone, and that fact seems to bring the case clearly with- 
in the intention and the equity of the statute creating the défendant. 
The relations between the complainant and the défendant are much more 
accurately described by what has just been said than they are by the 
suggestion that the défendant is simply a wholesale dealer in water 
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and the complainant a mère retailer thereof. The duties of the 
défendant to the public imply very much more than it is a mère vender 
of its own property tô those to whom it sees fit to sell it. And so it 
may be said that the cost to the complainant of the water is a very small 
part of the cost of what is required to sprinkle the streets for property 
holders or their tenants. 

2. It is also contended by the défendant that this case does not come 
within the terms of the charter in another respect, and that the défend- 
ant is not required to furnish water to any one except directly from 
its pipes and aqueducts for drinking, bathing, washing, and similar 
purposes. But the court is of the opinion that this contention also 
insists upon an interprétation of the charter vvhich is much too re- 
stricted. It may be assumed from the testimony that the water sought 
by the complainant must in fact come through the pipes and aque- 
ducts of the défendant. Although that water is probably not directly 
supplied by the défendant immediately to the persons who get the real 
benefit of it, still those persons, as already indicated, are the ones whose 
wants are ultimately and really supplied through the complainant as 
their représentative for that purpose. Hence it seems to the court that 
the construction contended for is not such as should govern it in as- 
certaining the duties the défendant owes to the public. Those duties 
are to be tested by rules a little broader and more comprehensive. 

3. It is also insisted that the complainant did not, in making his 
application, comply with certain rules of the company ofïered in évi- 
dence. Assuming that the défendant has power to make reasonable 
rules in the premises, the reasonableness of those rules must be tested 
not only by what appears on their face, but also by their practical opér- 
ation and interprétation. Certainly the opération of the rules in this 
instance was to exclude the complainant from obtaining water, and his 
customers from employing whom they pleased to obtain it for them and 
use it for their benefit. Under circumstances substantially quite sim- 
ilar, another sprinkling company is favored to the entire exclusion of the 
complainant, and that, too, without giving him any real opportunity 
to supply alleged omissions or informalities in his application for water, 
which application was obviously and certainly made in the utmost good 
faith, and was backed by manifest ability to secure to the company the 
price of the water. If the défendant is authorized to proceed in such 
a manner, the rights of the pubHc, as we hâve shown them to be, will 
be most easily defeated under the guise and opération of a rule which 
may be interpreted in the most arbitrary way to the exclusion of any 
applicant for water, and without his knowing the grounds of the ex- 
clusion, or being given any opportunity to supply omissions or cor- 
rect informalities after the défendant has found them to exist. In 
view of the rights of the public, as shown by the authorities referred 
to and others which might be cited, we think this cannot be donc to 
the injury of any competing applicant for water. The duty of the de- 
fendant and the rights of the complainant are very much simpler. 

4. It is also insisted that the rules of the défendant were made in the 
interest of the public, so as to prevent double sprinkling of the streets, 
contentions between water-cart drivers as to precedence, nuisance at 
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the hydrants, etc., but the court is of opinion that thèse and kindred 
suggestions refer to matters of little or no conçern in the légal sensé 
to the water company, inasmuch as they appertain mainly, if not alto- 
gether, to the jurisdiction of the city of Louisville over its streets. 
Any possibility of waste of water would appear to be a very slight and 
insignificant matter ; and the streets can be cared for and protected only 
by the municipality, and not by the défendant, whose duty is limited 
to supplying water, and it is not charged with the duty nor given the 
power to take care of the streets, nor to préserve order or prevent 
nuisances thereof. Thèse are objects outside of the purposes of the 
defendant's création, and are altogether municipal in character. Any 
other view must proceed ûpon the assumption that a water supply Com- 
pany has power to control or direct the use of the water it has supplied 
after its delivery to the applicant. But the court is of opinion that 
the matter admits of a much simpler solution so far, at least, as the 
issues in this case call for it. The law makes it the duty of a water 
company to supply water to applicants generally, and when that is done 
its whole duty is performed. Assuming that the applicant was enti- 
tled to the water, then what is done with it after he gets it is, in the 
légal sensé, a matter of no concern to the company. If, by any use of 
the water, the person who receives it violâtes any law or ordinance, his 
liability therefor is not to the water company but to the local or state 
government. 

5. While the défendant may make reasonable rules for conducting 
such business as may be within its powers, it is by no means clear that 
the rules actually made by it do not go beyond those powers, and 
trench upon those of the city. It may be quite doubtful whether, in 
view of its duty to supply water to ail the public, the défendant can 
lawfully say that any property owner may not get water to sprinkle 
on the Street in front of his home through anybody whom he chooses 
to employ, whether a majority of his neighbors prefer some other per- 
son for that service or not. It may well be doubted whether the de- 
fendant can put any such restriction upon a citizen under the guise of 
any rule it is lawfully authorized to make. 

6. The court has been referred by counsel to a MSS. opinion of the 
Court of Appeals of Kentucky rendered in 1879 in the case of Eliza- 
beth Fuhring against the Louisville Water Company, in which the ap- 
pellant had sought a mandamus to compel the company to supply her 
with water under circumstances somewhat, but not exactly, similar 
to those disclosed in this case, and the Court of Appeals held that a 
déniai of the remedy by the lower court was proper. Section 721, Rev. 
St. U. S. [U. S. Comp. St. 1901, p. 581] , requires that in "actions at 
common law" the laws of the state shall furnish the rule of décision 
in the fédéral courts sitting in such state, and it is not doubted that the 
judicial décisions of the hightest court of the state, as well as the stat- 
utes, are évidence of what the law of the state is, but in its opinion in 
the case of Bûcher v. Cheshire R. Co., 135 U. S. 582, 8 Sup. Ct. 977, 3'1 
h. Ed. 795, the Suprême Court said : 

"The language of the statute limits its application to cases of trials at com- 
mon law. There is therefore nothing in the section whlch requires it to be 
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applled to proceedlngs In equlty or In admlralty ; nor Is It applicable to crlm- 
inal offenses against the United States (see U. S. v. Reid, 12 How. 361, 13 L. 
Ed. 1023), or where the C!onstitutlon, treatles, or statutes of the United States 
require other rules of décision. But with thèse and some other exceptions, 
which will be referred to presently, It must be admitted that it does provide 
that the laws of the several states shall be received In the courts of the 
United States, in cases where they apply, as the rules of décision In trials at 
common law." 

Although the pending suit is not an action at common law, still if 
the Court of Appeals had settled the construction and interprétation 
of the defendant's charter as to pending questions, this court would 
almost certainly, and upon obvions grounds, follow that construction. 
It will be seen, however, that in the Case of Fuhring the Court of 
Appeals, while saying that the appellant did not claim to do business 
in Louisville, only held that she was not entitled to a certain remedy, 
namely, a writ of mandamus. Whether she did or did not carry on the 
business of a street sprinkler in this city, as complainant has done for 
several years, does not certainly appear. The court is therefore of 
opinion that the foUowing language of the Suprême Court of the 
United States in the case of the Town of Venice v. Murdock, 92 U. S. 
501, 23 h. Ed. 683, is not only applicable, but is controlling, so far as 
the eiïect of the opinion in the Fuhring Case is concerned. That 
language is as follows : 

"It is argued, however, that the New York décisions are Judicial construc- 
tions of a statute of that state, and therefore that they furnish a rule by 
which we must be gulded. The argument would bave force if the décisions 
in fact presented a clear case of statutory construction. But they do not. 
They are not attempts at Interprétation. • * * There Is therefore before 
us no such case of the construction of a state statute by state courts as requlres 
us to yield our own convictions of the right, and bllndly follow the lead of 
others, eminent as we freely concède they are." 

A further suggestion may place this phase of the case in a light 
even clearer. As has been intimated, the Court of Appeals, in the 
Fuhring Case, was probably not called upon to define the rights of 
Fuhring, nor the duties of the défendant under its charter. The péti- 
tion in that case sought nothing except a writ of mandamus to compel 
the Company to furnish water to her. To a certain extent it is true 
that, if nothing else had appeared, that would hâve called for an inter- 
prétation of the charter, but there was a necessary preliminary question 
to be determined, namely, was the plaintiff in that case, in any possible 
event, entitled to the remedy by mandamus ? Neither it nor its officers 
were "executive or ministerial officers" within the meaning of section 
477 of the Kentucky Code. That section, and one or two others, reg- 
ulate the Kentucky practice with respect to the remedy by mandamus, 
and it appears even upon the face of the Code provisions that the judg- 
ment of the inferior court denying the writ was necessarily right, in- 
asmuch as, under the Code, the remedy by mandamus was not avail- 
able in a case against either a private individual or a private corporation 
such as the défendant in the strict légal sensé is, although its duties 
may make it a quasi public body like a railroad company and certain 
other corporations. However, we are not left in any doubt as to the 
proper construction of the provisions of the Code. That the remedy 
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bymandamus was npt authorizéd by the Kentucky Code in such a case 
as that of Fuhring'had been theretofore expressly decided by the Court 
of Appeals in the case of Cook v. The Collage of Physicians, 9 Bush, 
541, Judge (later Senator) Lindsay writing the opinion of the court. It 
is trùe that the case was decided when the former Code (formerly 
called Myers' Code) was in force, but the provisions of the présent Code 
(that of 1877) are, in substance and effect, precisely the same as those 
of the former, The opinion in the Fuhring Case was not prepared for 
publication, and was not reported. The resuit reached was manifestly 
proper, whether or not the reasons given for it took a wider range than 
was necessary. Why it did not put the court's judgment upon grounds 
similar to those in the Cook Case is not apparent, especially as in the 
much later case of Schmidt v. Abraham Lincoln Lodge, 84 Ky., at 
page 494, 2 S. W. 156, the rule in the Cook Case was expressly reaf- 
firmed. So that it is quite obvious that we hâve no authoritative in- 
terprétation by the Court of Appeals of the defendant's charter in re- 
spect to the matters involved in this suit. The resuit is to leave the 
court at liberty to construe the defendant's charter and détermine its 
duties in harmony with the modem rule as to the obligations of cor- 
porations of a similar character. 

7. It remains to be determined whether the remedy by mandatory 
injunction is available to the complainant upon the facts of the case. 
In its opinion in the case of Ex parte Lennon, 166 U. S. 556, 17 Sup. 
Ct. 661, 41 L. Ed. 1110, the Suprême Court, in speaking of the relief 
there sought, said : 

"Perhaps, to a certain extent, the Injunction may be termed mandatory, 
although its object was to continue the exlstlng state of things, and to prevent 
an arbitrary breaking off of the current business connections between the 
roads. But It was clearly not beyond the power of a court of equity, which 
is not always limited to the restralnt of a contemplated or threatened action, 
but may even require affirmative action, where the circumstances of the case 
demand it." 

That a mandatory injunction is often resorted to in modem prac- 
tice is abundantly shown by the following authorities: Pokegama 
V. Klamath, etc. (C. C.) 86 Fed. 588 ; C, B. & Q. R. R. v. Burlington, 
etc. (C. C.) 34 Fed. 481 ; Toledo, etc., v. Pennsylvania Co. (C. C.) 54 
Fed. 730, 19 L. R. A. 387 ; Coe v. L. & N. R. R. (C. C.) 3 Fed. 775 ; 
Wells, etc., V. N. P. R. R. (C. C.) 23 Fed. 469 ; Parsons v. Marye, Id. 
113; 1 High on Inj. § 2; 2 Spelling, Ex. Relief, § 1021; 1 Spelling, 
Ex. Relief, §§ 234, 412; 10 Ency. Pldg. and Prac. p. 879. This char- 
acter of relief will not, however, be allowed, unless in very clear cases ; 
but, tested by ail the rules referred to, it seems to the court that it is 
the only adéquate remedy available in this case. This is emphasized 
by the absence of power in this court to award a mandamus in a case 
like this. Rosenbaum v. Bauer, 120 U. S. 450, 7 Sup. Ct. 633, 30 L. 
Ed. 743. 

It follows that the motion for a mandatory injunction pendente lite 
should be sustained, with the condition only that, should it at any time 
become impossible for défendant to supply the water, it should hâve 
leave to apply for a modification of the order requiring it to do so. 
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LODISVILLE WATER CO. y. WIEMEB. 

(Circuit Court of Appeals, Sixth Circuit March 28, 1904.) 

No. 1,210. 

1. Wateb Companies— Powees — Régulations in Respect to Stbeet Speink- 

tING. 

A water company chartered. for the purpose of supplying a city and Its 
Inhabitants with water bas power to make reasbnable régulations in 
respect to f urnishing water for sprinkling streets In the city ; and régu- 
lations requlring persons engagea in the business to obtaln a license from 
the Company, and providing that more than one license would not be 
granted covering the same street or part of a street, which should be 
granted to the applicant having the largest Ust of petitioning owners of 
abuttlng property, are reasonable, and wlthin the company's powers. 

Appeal from the Circuit Court of the United States for the Western 
District of Kentucky. 

See 130 Fed. 244, 246, 251. 

The Louisville Water Company was incorporated by an act of the Législa- 
ture of Kentucky approved March 6, 1854, and granted "power and authority 
to construct and establlsh vvaterworks wlthin the city of Louisville or else- 
where, for the purpose of supplying said city and Its Inhabitants wlth water." 
Sections 6 and 7 of the charter contain the following provisions : 

"Sec. 6. In the laying and construction of the pipes and aqueducts In the city 
of Louisville, the same shall be so laid and constructed, that an abundant sup- 
ply of water can be drawn therefrom for the extinguishment of Ares ; and sald 
corporation shall furnish water to the city of Louisville, for the extinguish- 
ment of fires and cleaning streets, upon such terms as may be agreed between 
it and the authorlties of sald city; and it shall hâve the exclusive right to 
furnish water to the Inhabitants of said city, by means of pipes or aqueducts, 
If the authorlties of sald city shall agrée thereto, and upon such terms, and 
for such time, as may be agreed. 

"See. 7. The said corporation Is hereby empowered to sell the privilège of 
using the water whlch may be conducted through its pipes or aqueducts to 
any corporation or person ; aud the said corporation may make ail reasonable 
rules and régulations as to the nianner and the times in whlch sald water 
may be taken and used." 

For a long tIme prlor to the origin of the présent controversy the expense of 
sprinkling the streets of the city had been borne by the owners or occupants 
of the abuttlng lots, and the water was sprinkled on the streets by différent 
persons in différent loeallties, who were requlred to obtaln a license to do the 
work from the water company. The rule of the company was to the effect 
that, when there were several appllcants for a license to do the sprinkling in 
the same street or locallty, it should be glven to the one who produced the 
largest Ust of petitioning owners of abuttlng lots wlthin the length of street 
to which the application extended. On January 24, 1903, an amendment of 
this rule was adopted whereby the détermination in respect to the granting 
of the license was referred to the board of directors of the company. The 
original rule was adopted by the board as Its guide In the présent instance. 
The appellee, Wlemer, in February, 1903, made application to the président 
of the company for a license to sprlnkle about 140 squares In the city, but, 
upon being requested to file his list of petltionera, decllned to do so, claimlng 
It was a private paper. Shortly thereafter the company granted a license to 
eprinkle the same streets to the Tramway Sprinkling Company, whlch had 
flled a llst of petltloners, and the appellee was Informed that hIs application 
was refused. The appellee removed from Louisville to New Albany, In Indiana. 
and on March 9, 1903, flled in the Circuit Court of the United States for the 
Northern District of Kentucky this, his blll, praylng for a mandatory Injunc- 
tion to compel the company to supply him wlth water, and to afford hlm access 
to Its hydrants, to enable him to sprlnkle the streets and squares named In 
130 F.— 17 
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his application. The defendant's plea to the jurisdlctlon that the complalnant 
was not a bona flde citizen of Indiana was overruled. It then filed a demurrer 
for want of equity, and because the complalnant had an adéquate remedy at 
law. The demurrer was overruled. Thereupon the complalnant moved for a 
prellmlnary injunction compelling the défendant to grant hlm the license he 
had demanded pendlng the suit. The company contested this motion, but upon 
a showlng of facts, of which the foregoing are ail that we regard as material, 
the court granted the motion, and the prellmlnary injunction was Issued as 
orayed, restraining the défendant from refusing to furnlsh complalnant with 
'ater to sprlnkle the streets. The company has appealed. 

Lane & Harrison and John Roberts, for complainant. 
Burnett & Burnett and George Du Relie, for défendant. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge, having stated the case as above, deliv- 
ered the opinion of the court. 

There is no assignment of error in overruling the plea to the juris- 
diction or in overruling the demurrer. On the présent appeal those 
matters are not directly before us, and can only be considered to the 
extent of their bearing on the propriety of the order granting a pre- 
liminary injunction, except, of course, that we might, if the circum- 
stances required it, direct the cause to be dismissed for the reason that 
the citizenship of the complainant in Indiana is not bona fide. We con- 
clude, however, to dispose of the appeal on its merits. In doing this we 
shall pass by the grave question whether in the Circuit Courts of the 
United States, in equity, a bill can be maintained for the purpose of 
compelling one person to perform a duty owed to another, in such cir- 
cumstances as thèse. 

We think the court below erred in holding that the appellant owed 
to the appellee the duty of which the latter demands performance. 
Passing by another question, namely, whether the appellee has such 
an interest in the sprinkling of the streets in Louisville as would en- 
title him to maintain a légal action of any sort, we are of opinion 
that the appellant, owing, as it did under its charter^ a duty to the 
city, and perhaps to its inhabitants, of supplying water to be used 
in sprinkling the streets, had the power, nevertheless, to make rea- 
sonable régulations in regard to the agency by which its duty should 
be discharged. It could not lawfully so exercise its authority in that 
regard as to unnecessarily embarrass or impair its service to the pub- 
lic ; and, if it did, it would expose itself to a liability to any person 
injured thereby for which there would be some légal remedy. But, 
subject to this condition, it might make such régulations as its own 
convenience and the proper conduct of its business might require. 
The granting of a license to any person to take water from its hy- 
drants would seem to involve the right on the part of the company 
to hâve a voice in determining the person by whom it should be done. 
Certainly it cannot be said that there would be any propriety in grant- 
ing licenses to any and ail corners who should demand it to do the 
same thing. In this particular service it is obvious that this would 
lead to chaos, would embarrass the service to the public, and would 
be inconvénient and prejudicial to the company. We see nothing, 
therefore, that could be injurions to any lawful right of others in 
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the restricting the grant of the license to one person for a definite 
locality, so long as that person accomplished the duty of the Com- 
pany to the public in a proper way. The concession of this place to 
the one who could bring the largest approval of those of the other 
party who were most interested, seems fair. We are therefore una- 
ble to find any satisfactory ground for holding the rule adopted by 
the appellent for determining to what person the license should be 
granted to be void as either beyond its powers or unreasonable. The 
appellee did not entitle himself under it to demand the license, and, 
assuming that the appellee was one who had légal standing to com- 
pel the observance of it — which we greatly doubt — he failed to avail 
himself of it. 

Similar, if not the same, questions were involved in the case of 
Fuhring against the Louisville Water Co. (a case decided by the 
Court of Appeals of Kentucky in 1879, but not reported). That was 
the case of a pétition for a mandamus to compel this same company 
to furnish water to the petitioner wherewith to sprinkle the streets 
of Louisville. The Court of Appeals, waiving ail question of the pro- 
priety of the remedy sought, and assuming that the company was 
bound to furnish an adéquate supply of water for sprinkling the 
streets of the city, held that the plaintifif, it not appearing that she 
resided or did business or owned property on any of the streets which 
she proposed to sprinkle, had no such spécial interest as would 
entitle lier to the relief sought; and, further, that, because of the 
confusion and waste that would otherwise ensue, the company might 
lawfully restrict its choice to one person, and that such choice was 
left to the company, no tribunal being expressly appointed for that 
purpose. In that case it does not appear that another had been 
already licensed, and the case goes upon the broad grounds that a 
person having no spécial interest by reason of résidence or owner- 
ship had no right to coerce the choice of the company by compelling 
the sélection of himself. The case goes further than the présent, for 
hère the company gave the plaintifï a chance to qualify himself of 
which he would not avail himself. The court below thought itself 
not bound by the décision referred to for the reason that the case 
might hâve been decided upon the fîtness of the remedy. But as we 
think it Sound in respect to the questions involved, we accept it as 
confirmatory of our own views, without deciding whether we should 
be bound by it or not. 

The order appealed from must be reversed, with costs. 



GUNNISON et al. v. CHICAGO, M. & ST. P. ET. CO. et aL 

'Circuit Court of Appeals, Seventh Circuit Aprll 12, 1904.) 

No. 1,009. 

1. LiMiTATiois —Suit to Enforce Eaileoad Mortgage— Adveese Possession. 

Défendant railroad company purehased a Une of road In Wisconsin In 

1867, under a deeree ordering it sold to satisfy a judgment rendered in 

1857. The deeree directed the sale of, and the marshars deed purported 

to convey, ail the right, title, and interest of the company against which 
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the Judgment was rendered, and which was at the time of Its renditlon 
the owner of the property, together with its franchise, subject to certain 
stated prier liens. Défendant took possession and thereafter retalned and 
operated the road, incorporatlng it with its sjstem, maliing large im- 
provements, and paying ofC the stated Ineumbrances prior to the judg- 
ment, amountlng to $3,000,000. In 1859 the road had been sold under a 
mortgage subséquent to the judgment, and the purchasing company in 
1864 Issued bonds secured by mortgage. Défendant never recognized the 
Talidity of such mortgage as agalnst its own title, and no part of either 
principal or Interest of the bonds was ever paid. In 1898 complalnants, 
claiming to be owners of most of such bonds, brought suit to enforce the 
mortgage. The Wisconsin 10-year statute of limitations (Rev. St. 1898, 
§ 4211), in force slnce 1858, provides that "where the occupant, or those 
under whom he claims, entered into the possession of any premises under 
claim of title, exclusive of any other right founding such claim upon some 
written instrument as being a conveyance of the premises in question or 
upon the judgment of some compétent court, and there has been a con- 
tinuai occupation and possession of the premises included in such instru- 
ment or judgment under such claim for ten years the premises shall be 
deemed to hâve been held adversely." Held, that under such statute de- 
fendant held adversely to the mortgage from the time it went into posses- 
sion in 1867, and the right of action to enforce such mortgage Ijecame 
barred in 10 years thereafter. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Wisconsin. 

For opinion below, see 117 Fed. 6S9. 

In the year 1858 the La Crosse & Milwaukee Rallroad Company owned and 
operated a railway extending from Milwaukee, by way of Beaver Dam and 
Horicon, to Portage City, and thence to La Crosse, the railway from Milwau- 
kee to Portage City being denominated the "Eastern Division," and the road 
from Portage City to La Crosse being called the "Western Division," The In- 
eumbrances upon the property on June 1, 1858, were as f ollows : 

Upon the Hastern Division: 

(1) A mortgage to Palmer, as trustée, to secure an issue of 

bonds to the amount of $ 950,000 00 

(2) Two mortgages to the city of Milwaukee to secure is- 

sues of bonds to the amount of 314,000 00 

(8) A mortgage to Bronson and Soutter to secure an issue 

of bonds to the amount of 1,000,000 00 

Upon the Western Division: 

(1) A mortgage to Bronson, Soutter, and Knapp, trustées, 

known as the "Land Grant Mortgage," to secure an 

issue of bonds to the amount of 4,000,000 00 

(2) A mortgage to Helfenstein, trustée, to secure an issue 

of bonds to the amount of 200,000 00 

The entire road was also subject to two judgments : 

(1) A judgment in favor of Selah Chamberlain, in the Cir- 

cuit Court of the United States for the District of 

Wisconsin, rendered October 2, 1857, for 629,089 72 

(2) A judgment in favor of Newcomb Oleveland, in the Cir- 

cuit Court of the United States for the District of 

Wisconsin, October 7, 1857, for 111,727 31 

On June 1, 1858, the company executed another mortgage to William Barnes, 
trustée, upon the entire Une of railway, to secure tlae payment of an issue of 
$2,000,000 of bonds. At this date the entire railway was in the possession 
of and operated by receivers of the La Crosse & Milwaukee Rallroad Company, 
appointed in suits brought in the United States Circuit Court for the District 
of Wisconsin to enforce prior liens. Upon default in payment of the first in- 
stallment of interest, a statutory foreclosure of this mortgage was had. and 
on the 21st of May, 1859, the railway was purchased by Barnes, as trustée. 
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The bondiiolders thereupon organlzed the Milwaukee and Minnesota Rallroad 
Company (berein for brevlty designated the "Minnesota Company"), to whlch 
Company William Barues, as trustée and purchaser, conveyed the rallway. On 
October 24, 1864, the Minnesota Company executed a mortgage to James H. 
Fonda and 6. Hilton Scribner, as trustées, to secure an Issue of bonds to the 
amount of $600,000, maturlng July 1, 1884, with interest semlannually at the 
rate of 8 per cent, per annum. Thls mortgage was upon the rallway of that 
Company extendlng from the clty of Milwaukee to Portage City, a distance 
of 95 miles, being the Eastern Division of the La Crosse & Milwaukee Rall- 
road Company. The Western Division In Aprll, 1863, was sold, upon foreclo- 
sure of the land grant mortgage, to purehasers who organlzed the Milwaukee 
& St. Paul Rallway Company, now the Chicago, Milwaukee & St. Paul Rall- 
way Company (herein for brevlty called the St. Paul Company). On January 
20, 1866, the Eastern Division was turned over to the Minnesota Company, 
under an order of the Circuit Court of the United States for the District of 
Wiseonsin, in a suit to foreclose the Bronson and Soutter mortgage, which 
order provlded that upon payment of the interest due on the bonds Issued un- 
Jer that mortgage, amounting to $462,057.80, the Minnesota Company should 
be let into possession of the rallroad from Milwaukee to Portage. 

On Aprll 18, 1860, Frederick P. James, then the owner of the Cleveland 
judgment, flied hls bill in the Circuit Court of the United States for the Dis- 
trict of Wiseonsin agalnst the Minnesota Company to enforce the lien of that 
judgment, and praying, among other things, that the Eastern Division of the 
rallway mlght be decreed to be sold under the order and direction of th» 
court, subject to the mortgages to Palmer, trustée, the clty of Milwaukee, Bron- 
Hon and Soutter, trustées, and the judgment of Selab Chamberlain. The Min- 
nesota Company answered to the suit, and on January 7, 1867, a decree passed 
adjudging the sum of $98,801.51 to be due on the Cleveland judgment, and that 
Buch judgment was a lien, as of the date of October 7, 1857, upon the right, 
tltle, and interest of the La Crosse & Milwaukee Rallroad Company In and 
to the rallway from Milwaukee to Portage City, together with its rolling stock, 
franchises, and appurtenances, and directing a sale of the rallway, its rolling 
stock, franchises, and appurtenances then in the possession of and claimed by 
the Minnesota Company, unless, prior to the sale, the amount adjudged to be 
due upon the judgment should be paid ; directing the sale to be made subject 
to the stated mortgages and judgment liens ; that, upon confirmation, the mar- 
shal exécute a deed to the purchaser ; that the Minnesota Company and ail 
persons claiming under it be barred and foreclosed from ail equity of rédemp- 
tion ; that the purchaser be let into possession ; and that the Minnesota Com- 
pany deliver possession to the purchaser. On March 2, 1867, the property wa» 
duly sold by the marshal to the St. Paul Company for $100,920.94, which sale 
was confirmed and a deed executed by the marshal, whereupon that company 
cntered into possession of the rallroad property and franchises, claiming to be 
the owner thereof under that decree, sale, and deed, subject to the stated. 
prior mortgages and judgments, and since then haa continued In possession, 
without In any manner accounting to the trustée or bondholders under the 
Fonda and Scribner mortgage, or In any way recognizing It or the debt there- 
by secured as a lien upon the railway property or franchises, and bas claimed 
to be in the actual, open, notorious, and adverse possession of the rallway 
and of the franchises of the La Crosse & Milwaukee Rallroad Company. On 
March 2, 1867, Albert C. Gunnison and Aaron S. Bright, claiming to be stock- 
holders in the Minnesota Company, petitioned the court. In the suit brought 
by Frederick P. James, that an appeal might be allowed from the decree to 
the Suprême Court of the United States, and that they be allowed to use the 
name of the Minnesota Company in taking such appeal. Thls pétition was 
granted, and the appeal was taken by Gunnison and Bright. Thls appeal was 
heard by the Suprême Court, and on March 16, 1868, the decree was afiirmed, 
the court stating : "By the statute law of Wiseonsin, judgments are liens on 
real estate, and we do not doubt but that thls judgment became a lien on the 
road from the tlme of Its rendition, and that a sale under a decree In chao- 
cery, and conveyance in pursuance thereof, confirmed by the court, passed the 
whole of the interest of the company existing at the time of Its rendition to 
the purchaser." Rallroad Company v. James, 6 Wall. 750, 18 L. Ed. 854. 
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On January SI, 1868, a bill was filed in the Circuit Court of the United States 
for the Eastern District of Wisconsin, in the naine of Scribner, as surviving 
trustée under the mortgage executed by the Minnesota Company to Fonda 
and Scribner as trustées (being the mortgage in suit), against the St Paul 
Company and the Minnesota Company, reciting the foreclosure of the land 
grant and Barnes mortgages, the organization of the St. Paul Company and 
the Minnesota Company, the exécution of the Fonda and Scribner mortgage 
by the Minnesota Company, the proceedings In the James suit, the sale to the 
St. Paul Company thereunder, and the possession by the purchasing company 
of the Eastern Division. The bill charged that the Cleveland judgment upon 
which the decree was rendered was net a charge upon the Eastern Division, 
and that such division could not lawfully be subjected to the payment of that 
judgment ; that the decree was without force against Scribner, trustée, or the 
bondholders, because they were not parties to the James suit ; that the right 
to contest the judgment and to redeem from the incumbrances upon the prop- 
erty remained unaffected by the decree and sale ; that the St. Paul Company, 
being in the exclusive possession and control of the Eastern Division, had re- 
ceived Its earnings and income, and had not applied any part of them to the 
interest upon the prior Incumbrances ; and prayed for an account of the earn- 
ings and for a receiver, and, if tlie Cleveland judgment should be decreed to 
be a valid lien, superior to the lien of the Scribner mortgage, that the earn- 
ings of the road during the possession by the St. Paul Company might be ap- 
IJlied to the rédemption of that judgment, and, if such earnings should prove 
insufficient, Scribner, trustée, might be permitted to pay the deficiency to the 
St. Paul Company, and be let into possession of the Eastern Division. The 
process under this bill was served and a rule to plead entered, but, without 
further proceedings, the suit remained pending for nearly four years, when, 
on February 26, 1872, on motion of the complainant's counsel, the bill was 
dismissed. It is possibly doubtful If Scribner had lînowledge of this suit untll 
long after its discontinuance, but it is not doubtful that Gunnison and Bright 
knew of it, sanctioned and direeted it. No further proceedings by the trus- 
tées under the Fonda and Scribner mortgage, or of the holders of the bonds 
secured thereby, was had until May, 1893, when Richard Carmen Combes, 
under some arrangement with Albert C. Gunnison and Aaron S. Bright, who 
claimed to own and control $336,000 of bonds issued under the Scribner mort- 
gage, attempted to bring an action at law against the Minnesota Company In 
the Circuit Court of Milwaukee County, Wis., on $332,000 of such bonds. An 
order of the publication of the summons under the state practice was procured. 
Dwight W. Keyes, claiming to be a stockholder of the Minnesota Company, If 
it existed as a corporation, moved to set aside the order for the service of the 
summons by publication, upon the ground that the company had long before 
that order voluntarlly surrendered its corporate franchises and was then non- 
existent. The motion was denied, but upon appeal the Suprême Court of 
Wisconsin, on February 5, 1895, reversed the action of the court below, hold- 
ing that by the judicial sales the corporation had been divested of ail its prop- 
erty, and for 26 years thereafter had not owned any' property, or done any 
business, or elected any ofBcers, or kept any oflSce in the state, and thereby 
had voluntarlly surrendered ail of Its corporate franchises and had ceased to 
exist, and therefore could not be sued. Coombes v. Keyes, 89 Wis. 297, 62 N. 
W. 89, 27 L. R. A. 369, 46 Am. St. Rep. 839. No further action was had re- 
specting the Scribner mortgage, or the bonds issued thereunder, until March 
30, 1897, when the bill now under review was flled. The bill recites the exé- 
cution of the Fonda and Scribner mortgage, the Cleveland judgment, the de- 
cree thereon, and sale thereunder ; asserts that the judgment was not a lien 
upon the franchises of the La Crosse Company, notwithstanding the decree; 
that the franchises were not sold or conveyed, or, if sold, were sold and con- 
veyed subject to the prior lien on them of the Fonda and Scribner mortgage ; 
that the latter mortgage was still a lien upon the franchises in the hands of 
the St. Paul Company ; that Albert C. Gunnison, and George A. Bright as ad- 
minlstrator of Aaron S. Bright, were the lawful owners of 500 of the 600 bonds 
secured by the Fonda and Scribner mortgage, which are due and unpaid, with 
interest from the time of their issuance. The bill states the appointment of 
Forker as trustée, in the place of Fonda, deceased, and that Scribner, trustée, 
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was made a défendant because he had falled and neglected to joln in the bring- 
ing o£ the suit when requested so to do. The bill prayed for an accounting 
of the amount due for principal and interest on the bonds ; that the mortgage 
be decreed a lien upon the roadbed and franchises of the railway then in the 
possession of the St. Paul Company ; that the mortgage might be foreclosed, 
and the order of its priorlty as a lien decreed; that the St. Paul Company 
might be decreed to hâve obtained its title to the rallroad property and fran- 
chises subject to the mortgage; and that the complainants might hâve the 
right to foreclose their mortgage as If the decree upon the Cleveland judg- 
ment and the sale and deed thereunder had not been made, and as if the Min- 
nesota Company were still an existing corporation; and that the railway 
and its appurtenances might be sold to pay the amount due, subject to sueh 
conditions as the court should see fit to Impose upon the complainants' right 
to relief. The answer, inter alla, sets forth a voluntary surrender by the Min- 
nesota Company prier to the year 1872 of its corporate franchises, vifhieh in 
that year was accepted by the state, and sets forth and pleads section 8, c. 
78, of the Revised Statutes of Wisconsin for the year 1858, and that the trustée 
in the Fonda and Scribner mortgage brought no suit to foreclose the mortgage 
within three years from and after the surrender and acceptance, and did not, 
nor did any créditer or stockholder of that company, within three years in 
any manner apply to any court of Wisconsin or of the United States for the 
appointment of a receiver under the provisions of that statute, and that by 
failure so to do the debt evideneed by the bonds and mortgage became extin- 
guished and the lien of the mortgage destroyed. The answer also pleads sec- 
tion 15 of chapter 138 of the Revised Statutes of Wisconsin for the year 1858, 
requiring civil actions to be commenced upon an instrument under seal, when 
the cause of action accrued within the state, within 20 years from the time 
of the accruing of the action, and that by the surrender of its franchises the 
Minnesota Company became disabled from the performance of the conditions 
of the bonds and mortgage, and its personal obligation became extinguished, 
and that upon the dissolution of the company the cause of action accrued by 
opération of law in the year 1875 and that thls bill was not flled within 20 
years from that date; and this Is pleaded in bar of the maintenance of the 
suit. The answer also pleads that the bill was not flled within the time pre- 
scribed by subdivision 2 of section 15 of chapter 138 of the Revised Statutes 
of the State of Wisconsin of 1858, now known as subdivision 2 of section 4220 
of the Revised Statutes of Wisconsin for the year 1878. The answer also as- 
.serts that the flrst installment of interest under the Scribner mortgage became 
due January 1, 1865, in the payment of whieh and of ail succeeding install- 
ments of interest there was default ; that by the terms of the mortgage, in 
case such default should exist for the space of 30 days, the trustées were au- 
thorized to take possession and sell the property eonveyed by the mortgage, 
and to exécute deeds to the purchasers ; that after default Scribner, the then 
surviving trustée, exercised that discrétion by the bill flled in January, 1868, 
hereinbefore stated, and that by the exercise at that time of such discrétion 
the whole principal sum secured by the mortgage became due and payable, 
and that more than 20 years hâve elapsed since the principal so became due, 
and that this bill was not flled within 20 years from and after the accrued 
cause of action ; and thereupon pleads, in bar of the maintenance of this 
suit, subdivision 2 of section 15 of chapter 138 of the Revised Statutes of Wis- 
consin for the year 1858. The answer further pleads that, by sections 4219 
and 4221 of the Revised Statutes of Wisconsin for the year 1878, It was pro- 
vided that an action which on or before February 28, 1857, was cognizable by 
the Court of Chancery, should be commenced within 10 years from and after 
the cause of action accrued ; that this Is a suit to redeem, cognizable by the 
Court of Chancery prior to February 28, 1857; that the St. Paul Company 
vvent into possession of the railway on March 6, 1867, as a purchaser under 
the Cleveland judgment, and bas since eontinued in the actual, open, and no- 
torious possession of the property, not recognizing in any way the Fonda and 
Scribner mortgage, or the debt secured thereby, as a lien upon the railway 
or the franchises In said mortgage mentioned, or recognizing the trustées, or 
those holding the bonds, as having any right by virtue thereof ; that the cause 
of action to redeem, if any, arising to the complainants, accrued more than 
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10 years before the flling of the blll. The answer furtlier asserted the pro- 
ceedings under the Cleveland judgment, and the possession of the St. Paul 
Company thereunder ; that the trustées and Gvinnison and Bright had f uU 
knowledge of those proceedlngs and of the pnrchase of the rallway by the St. 
Paul Company ; and that, except by the flling of the trustées' blll on January 
31, 1868, and of the bill In suit, none of them ever disclosed or made elalm to 
the property by virtue of the mortgage; that they knew that the property 
eould not be operated without the expendlture of large sums of money ; that 
they knew of the prier incumbrances, whleh were equal to, if not In exeess of, 
the actual value of the property, and which prior Incumbrances had been paid 
by the St. Paul Company wlth the full knowledge of the trustées and of Gun- 
nison and Bright ; that the St. Paul Company, immediately f ollowing the pur- 
ehase and possession of the rallway, connected the same with its System of 
railroads, making the same a part thereof, and expended large sums of money 
in putting the rallway Into suitable condition for use, and in maintaining, bet- 
tering, and improving the property and connections thereunder, and in making 
it a part of Its System of railways, without whleh the railroad could not hâve 
been operated profltably, and has so expended many millions of dollars, of 
which the trustées and Gunnison and Bright, and each of them, had knowl- 
edge ; that notwithstanding the interest upon the mortgage matured semian- 
uually since January 1, 1865, neither the trustée, nor Gunnison and Bright, 
ever disclosed to the St. Paul Company any claim agalnst it, or against the 
property in its possession based on the bonds, or made any effort to assert 
any right or clalm based upon the bonds or mortgage agalnst the eompany; 
that by reason of the lapse of time, being more than 30 years, It has be- 
come Impossible on account of the âge, death, and removal of wltnesses, 
the radical change In the condition of the railroad and property, the destruc- 
tion and loss of évidence, records, and books of account, to make proof of the 
earnings of the railroad and property, and the expendlture laid out in Its op- 
ération, maintenance, betterments, and Improvements ; that the mortgage was 
not made to secure any sum of money borrowed or owing by the Minnesota 
Company ; that the bonds were not Issued, negotiated, or sold, but were divid- 
ed up among certain persons, and, among others, Gunnison, Bright, and one 
Fleming, who were directors of the Minnesota Company, and without any pay- 
ment or considération to the Minnesota Company ; and that those faots were 
known by divers persons, and were capable of proof, but that, by reason of 
the lapse of time since said transactions, and the âge, death, and removal of 
witnesses to the said facts, the loss and destruction of records and documents 
since that time, It Is now difficult, If not Impossible, of proof ; and they assert 
that the lapse of time and lâches on the part of the trustées and Gunnison 
and Bright was sueh that the complainant should hâve no standing in a court 
of ecjuity and no right to the relief prayed. The answer further asserts that 
it entered Into possession of the railway on the 6th of March, 1867, under claim 
of title, exclusive of any other right, founding such claim of title upon a writ- 
ten instrument, namely, the marshal's deed upon the sale under the Cleveland 
judgment and James decree, as being a conveyance of the premises In ques- 
tion ; and that there has been a continuai occupation and possession of the 
premises and property included in such instrument by the St. Paul Company 
under such claim for 30 years and upwards, prier to this suit, and that tlie 
premises and property during that perlod were, and still are, held adversely 
to the complainants and ail the world ; and that such possession and occupa- 
tion has been open, notorious, exclusive, and adverse, and constitutes, under 
the statute of the state of WIsconsin, a bar to this suit. 

There was évidence strongly relied upon as showing that the bonds under 
the Fonda and Scribner mortgage had not been issued for value ; that Bright 
and Gunnison were offlcers and large stockholders In the Minnesota Company, 
and as such officers had the custody of thèse bonds for the eompany, and ap- 
propriated them to themselves without considération, and that the bonds were 
in fact the property of the Minnesota Company, and that the small number 
of them claimed to be owned by the other Individual complainants were re- 
ceived from Gunnison without considération, and that the claimed ownership 
of them was preteutious. The décision of the court being rested upon other 
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grounds, It is deemed unnecessary to restate the évidence hère upon tlie ques- 
tion of tlie ownership of the bonds. 

At the hearing a decree passed dismissing the Mil upon the merits for want 
of equity, and tlie cause is brought hère for review upon an appeal allowed 
by the court below. 

William F. Vilas and A. L. Sanborn, for appellants. 
Burton Hanson and C. H. Van Alstine, for appellees. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

JENKINS, Circuit Judge (after stating the facts as above), de- 
livered the opinion of the court : 

Among the questions of interest presented at the argument were 
thèse : Whether the Cleveland judgment was a lien upon the rail- 
way and the franchises of the La Crosse Company from the date of 
its "rendition, October 7, 1857; whether the St. Paul Company de- 
rived its title solely from the James decree of January 7, 1867 ; 
whether the trustées of the Fonda and Scribner mortgage, and the 
bondholders under the mortgage, are concluded by that decree, 
which determined that the sale to the St. Paul Company passed the 
whole of the interest of the La Crosse Company existing at the timc 
of the rendition of the judgment ; and whether that decree was other 
than an équitable exécution rendered necessary from failure of stat- 
ute law to give a complète remedy by sale upon exécution. The 
Fonda and Scribner mortgage was subséquent in date to the Cleve- 
land judgment, and subject to it; but if the trustées or the bond- 
holders in that mortgage were not parties to or in some way con- 
cluded by the James decree, and the St. Paul Company derived its 
title only through that decree, the représentatives of, or the parties 
interested in, the Fonda and Scribner mortgage might not be bound 
by it. If, on the other hand, the proceeding which culminated in 
the sale under the James decree may be treated as merely an équi- 
table exécution upon the Cleveland judgment, and as a substitute 
for the exécution provided by statute in ordinary cases, and the title 
of the St. Paul Company is derived from and based upon the Cleve- 
land judgment, then it may be that, as in the case of the sale under 
a statutory exécution, ail having a subordinate interest in the prop- 
erty sold might be concluded. It is clear from the évidence that 
Gunnison and Bright, who by the bill claim to be the owners of 500 
of the 541 bonds issued under the Fonda and Scribner mortgage, 
by leave of the court, upon their own pétition, prosecuted the appeal 
from the James decree to the Suprême Court in the name of the 
Minnesota Company, and are therefore concluded by the decree. 
We do not, however, find it essential to consider thèse questions at 
large, or to pass judgment upon them, since upon another branch of 
the case we are constrained to afifirm this decree. 

It is provided by section 4211 of the Revised Statutes of Wiscon- 
sin of the year 1878, as has been the law of that state since the year 
1858, that "where the occupant or those under whom he claims en- 
tered into the possession of any premises under claim of title, exclu- 
,?ive of any other right, founding such claim upon some written in- 
strument, as being a conveyance of the premises in question, or upon 
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the judgment of some compétent court, and that there has been a 
continuai occupation and possession of the premises included in such 
instrument or judgment, or of some part of such premises, under 
such daim, for ten years, the premises so included shall be deemed 
to hâve been held adversely." The St. Paul Company acquired pos- 
session of the Eastern Division of the railway in March, 1867, under 
and by virtue of a deed to it from the marshal of the district of Wis- 
consin, which recited that in pursuance of the James decree, and also 
by virtue of the statutes in such cases made and provided, the marshal 
"hath granted, bargained, sold, aliened, released and confîrmed, and 
by thèse présents doth grant, bargain, sell, alien, release and confirm 
unto the said party of the second part, its successors and assigns for- 
ever: Ail and singular the railroad formerly known as the La 
Crosse and Milwaukee Railroad, from Milwaukee to Portage City, 
its dépôts, station-houses, and buildings, together with its roUing- 
stock, franchises and appurtenances, now in the possession of or 
claimed by the défendant, The Milwaukee and Minnesota Railroad 
Company, including ail the locomotive-engines, cars and roUing- 
stock, and ail the materials, tools, implements and utensils, and other 
property belonging to said road from Milwaukee to Portage City, 
subject however to the foUowing liens and encumbrances thereon, to- 
wit : A mortgage to Francis A. Palmer for $950,000.00, with interest 
thereon at eight per cent, per annum since May Ist, 1866 ; two mort- 
gages to the city of Milwaukee for $314,000.00 with interest thereon 
from the first day of September, 1866 ; a mortgage to Green C. Bron- 
son and James T. Soutter for $1,000,000.00 with interest at eight per 
cent, per annum from March Ist, 1866, and a judgment rendered in 
favor of Selah Chamberlain, in the district court of the United States 
for the district of Wisconsin, on the second day of October, ISSY, 
for $629,105.22, and a certain lease given to said Chamberlain as se- 
curity for the amount of said judgment." 

The purchaser, the St. Paul Company, entered into this possession 
in antagonism to the title of the Minnesota Company, claiming title 
under the Cleveland judgment and the sale thereunder, pursuant to 
the James decree, subject only to the incumbrances stated in the 
marshal's deed, which were prior in time to the Cleveland judgment. 
That Company has since continued in exclusive possession, in no way 
recognizing, but at ail times denying, the right of the Fonda and 
Scribner mortgage. It is insisted for the appellants that the Fonda 
and Scribner mortgage is stated in the bill in the James suit, and 
that it was so stated as a spécifie ground of relief upon which the de- 
cree was based, and it is claimed that that decree is the foundation 
of the title of the St. Paul Company, and that therefore it is now 
estopped to question the mortgage and the debt. But counsel over- 
look the fact that the bill was founded upon the Cleveland judgment 
and prayed a sale subject only to the incumbrances specified in the 
marshal's deed. It is true that it states the exécution by the Min- 
nesota Company of the Scribner and Fonda mortgage, but it ex- 
pressly charges that that mortgage is junior and subséquent to the 
Cleveland judgment, and the allégation respecting that mortgage is 
made only as the basis for the appointment of a receiver, it being 
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charged that the Minnesota Company, being in possession of the 
revenues of the road, was diverting them to the payment of the prin- 
cipal and interest of that mortgage, while fraudulently failing to pay 
interest on the prier incumbrances. We find no élément of estoppel 
as asserted by counsel. The possession of the St. Paul Company 
during the 30 years prior to the filing of the bill in this cause was 
actual, open, notorious, exclusive, and adverse. It has treated the 
property as its own in antagonism to every other interest or daim, 
except the prior incumbrances specified in the marshal's deed. It 
has paid those prior incumbrances, amounting to nearly $3,000,000; 
it has paid the taxes assessed against the property by the state of 
Wisconsin; it has largely improved the physical condition of the 
property ; so that we hâve no difficulty in finding as a fact that the St. 
Paul Company entered into possession of this property and has re- 
mained in possession for 30 years, claiming title under the Cleveland 
judgment and the deed upon the sale under the James decree, and 
that such possession has been adverse to any claim of the complain- 
ants. We had occasion to consider this statute of Wisconsin in the 
case of the City of La Crosse v. Cameron, 80 Fed. 264, 35 C. C. A. 
399, and it has often been spoken to by the Suprême Court of Wis- 
consin, as well since that décision as by the cases therein referred to. 
Heinselman v. Hunsicker, 103 Wis. 13, 16, 79 N. W. 33; McCann v. 
Welch, 106 Wis. 143, 148, 81 N. W. 996 ; Pitman v. Hill, 117 Wis. 
318, 332, 94 N. W. 40; Hatch v. Lusignan, 117 Wis. 428, 432, 94 N. 
W. 333. The résultant of thèse décisions is that the statute applies 
where one has entered under claim of title, founded upon written in- 
struments as being conveyances of the premises, and has held ad- 
verse possession for more than 10 years. It is immaterial that the 
instrument do es not convey a good title. It is immaterial that the 
instrument is invalid. It is immaterial that the claim is made in bad 
faith. It is the hostile, exclusive possession under the instrument 
that satisfies the statute. It is said that ail that the St. Paul Com- 
pany derived from the judgment was a conveyance from the Minne- 
sota Company of the property held in fee by it, with an assignment of 
the Cleveland judgment, which was a prior incumbrance. This we 
conceive to be an incorrect statement of the situation. The St. Paul 
Company was not a grantee of the Minnesota Company. The efïect 
of the James decree was to direct a sale of the interest of the La 
Crosse Company in the land to satisfy the Cleveland judgment, which 
was prior to any title of the Minnesota Company, the latter Com- 
pany being made a party because it was in possession and claimed ad- 
versely to the St. Paul Company, and it was therein decreed that 
the Cleveland judgment was a lien upon the property and the fran- 
chises of the La Crosse road as of the date of the judgment, and di' 
rected a sale to satisfy that judgment. The St. Paul Company ev - 
tered into possession under the marshal's deed, claiming title undtr, 
through, and by virtue of the Cleveland judgment and the decree in 
the James suit, and adversely and not under or in right of the Min- 
nesota Company. The title that was obtained and that was sought 
to be obtained was not the title of the Minnesota Company, but the 
title of the La Crosse Company at the date of the judgment. Nor 
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did the St. Paul Company enter into possession under or in subordi- 
nation to the Scribner mortgage. The marshal's deed purported to 
make an absolute conveyance of the property, subject only to the 
incumbrances therein specified, namely, the mortgages to Palmer, 
to the city of Milwaukee, to Bronson and Soutter, and the judgment 
in favor of Selah Chamberlain. Its claim of possession under that 
deed was hostile to the Scribner mortgage, as is abundantly shown 
by this record. We think that the Suprême Court of Wisconsin has 
determined that under such circumstances possession is adverse and 
that the statute applies. In North v. Hammer, 34 Wis. 425, one 
Sampson was the owner of homestead premises, and while so occupy- 
ing them a judgment was recovered against him by one Delaney in 
a justice's court, which was docketed in the proper court of record 
on December 12, 1850. There was a sale by the sherifE under that 
judgment to Delaney in November, 1851. The deed following there- 
on from the sherifï to Delaney only purported to convey the interest 
which Sampson held at the date of filing the transcript of the judg- 
ment in the county where the land was situated, stated to be Decem- 
ber 12, 1851, but a second or corrected deed correctly stated the date 
as December 12, 1850. On August 19, 1851, Sampson conveyed to 
North the premises in question as security for a debt, taking back a 
defeasance in the form of a bond under seal for a reconveyance, the 
grantor remaining in possession. Delaney conveyed to Hammer for 
fuU value, the purchaser taking possession claiming title under the 
deed, exclusive of any other right, and occupied the same continuous- 
ly for more than 10 years. The bill was filed by North to foreclose 
Sampson's supposed equity of rédemption. The court ruled that the 
suit was barred by the statute, observing, at page 432 : 

"Varlous objections are taken to the sale on the exécution, and to the title 
derived through the sale, and it is clalmed that the interest of the judgment 
debtor was not divested by it. But we shall not dwell upon thèse objections 
to détermine whether they are valld or not, beeanse, in the view we entertain 
of the case, the bar is effectuai although the défendant Esther may not hâve 
acquired a rlghtful title under the exécution sale. In order to constitute ad- 
verse possession under the statute, it is not necessary that the title under 
which the party claims should be a good one. It is sutflcient that a party 
enters into possession under claim of title exclusive of any other right, found- 
ing such claim upon some written instrument. It is not essential that the 
claim upon which an adverse possession is founded is made upon an Instrument 
which conveys a valid title. If adverse possession could only be based upon 
an instrument which conveyed a good and perfect title, it is apparent that the 
statute would be of little value." 

The court further observes: 

"She [Hammer] took the deed as conveylng to her the full title, and entered 
Into possession claiming the land as her own absolutely, and justifies and main- 
tains her possession by virtue of this conveyance. Her possession has been 
hostile from the first, not acknowledging any right of the plaintiff or of Samp- 
son, or of any other person, in the land ; and, if there is any efflcacy in the stat- 
ute, her title has ripened into a perfect one, whatever defect there might bave 
been in the exécution sale. If she knew of the plaintifC's claim to the land, ei- 
ther at the time or after she purchased of Delaney, she denied that this claim 
was of any validlty, and never acknowledged it in any manner. It Is assumed 
that she only purchased an equity of rédemption, and subject to the plalntil'f's 
mortgage. But it seems to us that this assumption is opposed to ail the tacts 
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and proofs In the case. For the évidence conclusîvely shows that she supposed 
she was getting a perfect title — that the interest of Sampson had been divested 
by the sheriff's sale; or, at ail events, that the conveyance from Delaney to 
her carried the fee, and net merely the equity of rédemption. And since the 
charaeter of her possession has been hostile and adverse from Its inception, 
under this deed, the statute of limitations has run In her favor, even if there 
was a defeet or irregularity in the sale upon the exécution against Sampson." 

It is supposed that the case of Maxwell v. Hartmann, 50 Wis. 660, 
668, 8 N. W. 103, is opposed. There Maxwell, the holder of a mort- 
gage dated January 9, 1857, made by one Gessner, brought suit to 
foreclose. The défendants, Hartmann, asserted adverse possession 
under warranty deed from Gessner, the mortgagor, to them. The 
court held that the mortgage being duly recorded, and the deed by 
the mortgagor to Hartmann being long subséquent to such record, it 
must be presumed to hâve been taken with full knowledge of the 
mortgage, and, so taking title, her rights were subject and subordi- 
nate to the mortgage, until it is shown by some act that such posses- 
sion is inconsistent with the rights of the mortgagee. We do not 
understand that this case in any way impugns the force of North v. 
Hammer. Of course, one taking a deed from the mortgagor and 
entering into possession is, as against a prior recorded mortgage, 
presumed to take in subordination thereto, and, in the absence of 
acts showing claim of title and possession hostile to such mortgage, 
holds in subordination thereto. The récent case of Pitman v. Hill, 
117 Wis. 318, 94 N. W. 40, fully supports the doctrine of North v. 
Hammer. The land in dispute in that case was selected and entered 
in June, 1859, by one Pitman, as the agent of one Stetson and in the 
latter's name, and a patent issued to Stetson in August, 1860. In 
August, 1861, Stetson assigned the certificate of entry to Pitman as 
security for a debt, under an agreeraent by Pitman to reconvey upon 
payment, and the note and agreement were found after Stetson's 
death among his papers. Pitman entered into possession uuder the 
assignment of the certificate, exercised acts of ownership by taking 
vvood from the premises, and upon his death the property, or his in- 
terest in the property, passed by will to the plaintifï, who continued 
to use the property substantially as had Pitman, paying the taxes dur- 
ing the time of the exercise of acts of ownership, the land being wild 
and unoccupied territory during ail the time subséquent to the entry, 
except as it was used as a wood lot. The court held that adverse 
possession was established, saying: 

"The assignment of the certificate of entry, in terms conveying the same 
and the land therein deseribed to respondent's predecessor, was a sufficient 
written instrument upon which to found adverse possession under sections 
4211, 4212, Rev. St. 1898. Grant that the purpose of the parties was to make 
a mortgage and not a conveyance of the title, and grant, also, that the mort- 
gage indebtedness had been paid ; stlll there is évidence from which the court 
was warranted In coming to the conclusion that respondent's predecessor held 
adverse possession under the instrument for the full statutory period neces- 
sary to glve him full title to the property. A mère mortgagee of land has no 
right to the possession thereof. In this case respondent's father, under the 
written instrument mentioned — let It be a mortgage or full conveyance, it 
makes no différence which we call It — took possession of the property and 
treated it as his own for more than 20 years, and his conduct during the whole 
time was consistent only with the idea that his possession was adverse. Ten 
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years would hâve been suflBcIent. Such conduct by a mortgagee Is sufflclent 
to give hlm title by adverse possession. Knowlton v. Walker, 13 Wls. 264; 
Waldo V. Rlce, 14 Wls. 286. The acts of ovraership were open, continuous, 
hostile, and of a nature to satlsfy ail the essentials of adverse possession un- 
der or independently of the statute. Lampman v. Van Alstyne, 94 Wis. 417, 
69 N. W. 171. They consisted of using the premises for a wood lot, the adverse 
possessor taklng the wood therefrom for hls ordinary use annually for the full 
statutory perlod. That satlsfies to the letter subdivision 3, § 4212, Rev. St. 
1898. To that we hâve added the signiflcant circumstance of the payment of 
the taxes, which Is inconsistent with any other theory than that the payor 
claimed the property as his own. Whether hls daim vfas in good faith or bad 
faith, of course makes no différence. Lampman v. Van Alstyne, supra. Th'e 
continued use of the property as indicated, by force of the statutes (sections 
4210, 4211), displaced the presumption that it was subordinate to the rights 
of a superior owner, and substituted in Its place the presumption that the use 
was characterized by ail the éléments of adverse possession necessary to eut 
off the title of a once superior owner. If there were such, and vest a complète 
title in fee in the hostile claimant." 

We think that the law of Wisconsin is settled, and that the facts 
disclosed by the record bring the case before us fully within the pur- 
view of the statute. The St. Paul Company entered adversely. It 
claimed that the title which it had obtained was the title of the La 
Crosse Company as of the date of the rendition of the Cleveland 
judgment, and that this interest so acquired was prior in time and 
superior to any title by the Minnesota Company, or of the trustées 
under the mortgage in suit executed by the Minnesota Company. 
That claim was made in good faith. It was fortified by the decree 
of the Suprême Court so adjudging as between the St. Paul Com- 
pany and the Minnesota Company. The deed purported to convey 
an absolute title, subject only to the stated prior incumbrances not 
hère involved. In every way its possession, whether it be referred 
to the Cleveland judgment, to the James decree, or to the marshal's 
deed, was hostile and adverse to the Scribner mortgage, and exclu- 
sive of any right by virtue of that mortgage. We think the case 
cornes clearly within the statute, and we are bound to foUow the stat- 
ute. 

It is said that to hold this statute of limitations to be applicable 
would deny to the complainants opportunity to contest the right and 
possession of the St. Paul Company; that, as the trustées of the 
Fonda and Scribner mortgage were not parties to the James suit, 
they could not be concluded by the decree in that suit; and that at 
no time thereafter, within 10 years of the suit, could they or the bond- 
holders hâve contested the right of the St. Paul Company, because 
the mortgage debt did not mature until the year 1884, and the pro- 
vision of section 3186 of the Revised Statutes of 1878, that "any per- 
son not having such title or possession, but being the owner and 
holder of any lien or encumbrance on land, shall also hâve the same 
right of action as the owner in fee to contest the legality and vaHdity 
of any other claim, Hen or encumbrance on such land, or any part 
thereof," was not in force until the year 1878, and until after the ex- 
piration of the 10 years' adverse possession. If this were so, and 
however inéquitable it may be, it is difficult to see how the fact could 
avail to toll the running of the statute. Amy v. Watertown (No. 1), 
130 U. S. 301, 9 Sup. Ct. 530, 32 L,. Ed. 946. As was there said, we 
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are bound by statute, and are obliged to obey the state law, even if 
it lead to an inéquitable resuit. But is it true that the complainants 
were vvithout remedy? The Minnesota Company had defaulted in 
the payment of the bonds under the Scribner mortgage on January 
1, 1865, prior to possession taken by the St. Paul Company under the 
marshal's deed, and defaulted in the payment of every semiannual in- 
stallment after that date. Over $120,000 of interest was due, assum- 
ing the bonds to hâve been issued and sold for value, at the time the 
St. Paul Company took possession. Just prior to the expiration of 
the 10 years' adverse possession over $550,000 of interest was due 
and unpaid, exceeding in amount the principal sum of the bonds now 
claimed by the complainants to hâve been outstanding and held by 
them for value. The trustée had during ail that time, by the terms 
of the mortgage, the right to foreclose and to sell the property; a 
right equal to his right to foreclose after maturity of the debt, for the 
mortgage provided that in the case of default for the space of 30 
days in the payment of any interest warrant coupon, as it should 
fall due, the trustée was authorized to take possession of the railroad 
and the property conveyed, to receive the income and profits, and 
to sell it with ail the rights and franchises of the Minnesota Com- 
pany, and to exécute conveyances thereof. The trustée and the 
bondholders knew, at the time of the sale under the James decree, 
that the Minnesota Company was wholly irresponsible, and that re- 
course could be had for payment of the mortgage debt to no other 
property than this Eastern Division; yet during that 10 years' ad- 
verse possession they rested supinely, making no effort to obtain the 
possession or to dispute the right and claim of the St. Paul Company. 
We say they made no effort, because they assert that the Scribner 
bill, filed in 1868, was filed without authority of the trustée, and they 
repudiate that proceeding. It is also to be observed that the St. 
Paul Company was in exclusive and adverse possession for 30 years 
prior to this suit, and for nearly 13 years after the maturity of the 
principal of the bonds of the Scribner mortgage and before the fil- 
ing of this bill. So that, if the enforcement of the statute law of the 
state with respect to adverse possession should seem to operate 
harshly upon the complainants, they hâve only themselves to blâme, 
for, if they had rights as against the St. Paul Company, they had op- 
portunity to contest their right in the courts. 
The decree must be affirmed. 



GUFFET V. ALASKA & P. S. S. CO. 
(Circuit Court of Appeals, Ninth Circuit. May 3, 1904.) 

1. Shippino— Maritime Lien. 

Where, at the time complalnant dellvered goods on the wharf of a 
transportatlon company under a bill of lading reclting that the goods 
were to be shipped on board défendant company's vessel or vessels "now" 
lying at the port of S., complalnant had knowledge that defendant's char- 
tered vessel, the R. D., by which it was expected to shlp the goods, was 
then elther on the high seas or in a distant port, and the goods were 
never delivered to the mas ter or oiEcers of such vessel, the vessel was not 
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subject to a maritime lien for defendant's breach of the contract of af- 
freightment. 

2. SaME— StATUTES— CONSTBtrCTION. 

Ballinger's Ami. Codes & St. | 5953, providlng that ail steamers, vessels» 
etc., are llable for the nonperformance or malperformance of any con- 
tract for the transportatlon of passengers or property between places with- 
In the State, or to or from places within the state, made by their respect- 
ive owners, masters, agents, or consignées, does not create a lien on a 
yessel for breach of a contract of afCrelghtment made by her charterer. 

8. Same—Appeal—Costs— Objection to Triai. 

In the absence of a showlng In the record that an objection to the allow- 
ance of certain costs was brought to the attention of the trial court by 
appeal from the clerk's taxation or otherwise, such objection will not he 
reviewed. 

Appeal from the District Court of the United States for the 
Northern Division of the District of Washington. 

Wm. Martin and W. A. Keene, for appellant. 
Hoyt & Haight, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

GILBERT, Circuit Judge. The Alaska & Pacific Steamship Com- 
pany, a corporation organized under the laws of the state of Wash- 
ington, was engaged in operating the steamships Brunswick and 
Robert Dollar as carriers of freight and passengers between the ports 
of Seattle, Wash., and Nome, Alaska. It was operating the Robert 
Dollar under a charter party which was a démise thereof from the 
owner. On or about October 5, 1900, the libelant placed upon the 
dock used by the steamship company at Seattle certain freight to be 
shipped to Nome, and received therefor from the company a bill of 
lading. By the terms of the bill of lading, the vessel was relieved 
from liability from certain causes, among which were stranding, dis- 
asters or dangers of the sea, unavoidable détention or delay, stress 
of weather, inability to procure lighterage, or other unavoidable cir- 
cumstances or casualty. It mentioned no vessel on which the goods 
were to be shipped, but it recited that they were shipped on board 
the appellee's vessel "employed or operated by it, and now lying at 
the port of Seattle and bound for Nome City * * * to be carried 
at the option of said company upon said vessel or upon any other of 
said company's vessels." At that time the Robert Dollar, on which 
it was understood that the shipment would be made, was on her 
round trip from Seattle to Nome and return, and was supposed to be 
nearly due to return to Seattle. Owing to extremely stormy weather 
at Nome and at St. Michaels, she was delayed, and did not return to 
Seattle until October 39, 1900 ; and then, owing to the storms and ice 
of winter, it was too late to make another trip that season. About 
November 1, 1900, the Robert Dollar sailed from Seattle to San 
Francisco, and was delivered to her owner. The appellant's goods 
were never placed on board the Robert Dollar, or in charge of her 

1[2. Maritime liens created by state laws, see note to The Electron, 21 C 
C. A. 21. 
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master or of any of her officers. They lay upon the dock untîl Oc- 
tober, 1901. The charter party, by its terms, denied to the charterer 
the power to subject the vessel to liens, required it to pay ail charges 
against her, and stipulated that neither the owner nor the vessel 
should be liable to any party whatsoever for either delivery or loss 
or damage to cargo, or for breach of any contract of affreightment 
or transportation, and that ail liability for any and ail such matters 
should be borne by the charterer. It stipulated further that, while 
the owner should hâve the right to nominate the captain and chief 
engineer of the vessel, they and the crew should be the servants and 
agents of the charterer, and not the servants or agents of the owner. 
The appellant had no knowledge that the vessel was chartered, but 
supposed her to belong to the steamship company ; nor did any fact 
corne to his notice, so far as the évidence shows, to put him upon 
inquiry to ascertain whether or not she was chartered. The appel- 
lant brought his libel against the ship to subject her to his claim 
of lien for damages for breach of the contract. The District Court 
denied the lien on the ground that the goods had never been placed 
on board the ship, or in the custody of her master, and dismissed the 
libel. 

We think that the court committed no error in holding that under 
the gênerai maritime law the contract of afifreightment created no 
lien upon the vessel. In 1 Parsons on Shipping & Admiralty, 183, 
it is said : 

"The réception of the goods by the master on board of the ship, or at 
a wharf or quay near the ship, for the purpose of carriage therein, or by any 
person authorlzed by the owner or master so to receive them, or seeming to 
liave this authority by the action or assent of the owners or master, binds 
the slilp to the safe carriage and delivery of the goods." 

The delivery in the présent case responds to ail the requirements 
of this proposition of the text-writer, except that the goods were 
not delivered in the présence of or near the ship. The ship at that 
time, the appellant well knew, was either at Nome or on the high 
seas. The récital in the bill of lading that the goods were shipped 
on board the Alaska & Pacific Steamship Company's vessel or ves- 
sels employed or operated by them, "and now lying at the port of 
Seattle," does not hâve the efifect to contradict the known facts. The 
case is not embarrassed by the acquisition of rights under the bill of 
lading by a bona fide purchaser or transférée. Coupled with the 
known facts, the bill of lading was, in efifect, a receipt by the steam- 
ship company of the goods on their wharf, for which freight had been 
paid, and an obligation to ship them on the Robert Dollar on her 
next trip. The lien imposed upon a vessel by a contract of afïreight- 
ment and delivery of the goods to the vessel is stricti juris, and can- 
not be extended by analogy or by inference. The Kiersage, 2 Curt. 
424, Fed. Cas. No. 7,762 ; Vandewater v. Mills, 19 How. 90, 15 L. 
Ed. 554. There is no case holding that the owner or agent of a 
vessel can, by a mère contract of afïreightment made at her port 
while the vessel was on the high seas, thereby subject her to a lien. 
There are some décisions and dicta of the Suprême Court which in- 
dicate the trend of its opinion to the doctrine that the lien is to be 
130 F.— 18 
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restricted to narrow ground, and is to be recognized only in cases 
of actual delivery to the ship, or to her master or officers. In The 
Schooner Freeman v. Buckingham, 18 How. 183, 15 h. Ed. 341, Mr. 
Justice Curtis said: 

"Under the maritime law o( tlie United States a vessel Is bound to the cargo, 
and the cargo to the vessel, for the performance of a contract of afCrelghtment ; 
but the law créâtes no lien on the vessel as a security for the performance of 
a contract to transport cargo until some lawful contract of affreightment Is 
made, and a cargo shipped under it." 

This was said in a case which involved the validity of bills of lad- 
ing of property not shipped on the vessel, but designed to be instru- 
ments of fraud. 

In Vandewater v. Mills, 19 How. 82-90, the court said : 

"If the cargo be not placed on board, it is not bound to the vessel, and the 
vessel cannot be in default for the nondelivery in good order of goods never 
received on board. Conséquent!}', if the master or owner refuses to perform 
his contract, or for any other reason the ship does not receive cargo and de- 
part on her voyage according to contract, the charterer bas no privilège or 
maritime lien on the ship for such breach of the contract by the owners, but 
must resort to his Personal action for damages." 

In Bulkley v. Naumkeag Steam Cotton Co., 24 How. 386, 16 L. 
Ed. 599, it was held that the requirement that there be a dehvery to 
the vessel was complied with in a case where the delivery of baies 
of cotton was made to a lighterman employed and paid by the master 
of the vessel, and who was in the act of conveying the baies to the 
vessel, for the purpose of putting them on board, when an explosion 
of the boiler threw them into the water; that the delivery of the 
cotton to the lighterman was a delivery to the master ; and that the 
transportation by the lighter to the vessel was the commencement of 
the voyage in exécution of the contract, the same, in judgment of 
law, as if the baies had been placed on board of the vessel instead of 
the lighter. In King v. The Eady Franklin, 8 Wall. 325, 19 E. Ed. 
455, the bill of lading had been given by one who was the agent of 
several vessels, ail engaged in transporting goods from Milwaukee 
to Port Sarnia, but having separate owners, and not connected by 
any joint undertaking. The bill of lading, by mistake of the agent, 
acknowledged that certain goods had been shipped on the Lady 
Franklin, when in fact they had been previously shipped on another 
vessel, for which a bill of lading had been given accordingly. It 
was held that the Lady Franklin was not responsible for the loss of 
the goods by the other vessel. Mr. Justice Davis said : 

"In this case the bill of lading acknowledges the receipt of so mueh flour, 
and is prima facie évidence of the fact. It is, hovs^ever, not conclusive on the 
point, but may be contradicted by oral testimony. The doctrine that the ob- 
ligation between ship and cargo is mutual and reciprocal, and does not at- 
tach until the cargo is on board, or in the custody of the master, has been so 
often discussed, and so long settled, that it vs^ould be useless labor to restate 
it, or the principles which lie at its foundatlon." 

Thèse views were reaffirmed in The Keokuk v. Robson, 9 Wall. 
517, 19 L. Ed. 744. In The Delaware v. Oregon Iron Co., 14 Wall 
579-602, 20 L. Ed. 779, the court said: 

"Bills of lading, when sigued by the master, duly executed in the usual 
course of business, bind the owners of the vessel, if the goods were laden on 
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board, or were actually delivered Into the custody o( the master; but It Is 
well-settled law that the owners are not liable, If the party to whom the bill 
of lading was given had no goods, or the goods deseribed in the bill of lad- 
ing were never put on board, or delivered into the custody of the carrier 
or his agent." 

In this dictum of the court it is implied that a good delivery may 
be made not only to the master, but to the carrier or his agent ; but, 
in view of other utterances of the court, we hâve no reason to think 
the language so used was intended to ht understood as saying that 
a mère delivery to the carrier or his agent, evidenced by a bill of lad- 
ing, would, in the absence of the vessel, and in the absence of knowl- 
edge on the part of her master or officers of such delivery, be a con- 
structive delivery to the ship, such as to bind her to the safe carriage 
of the goods. In Pollard v. Vinton, 105 U. S. 7, 26 L. Ed. 998, a 
bill of lading was issued by the gênerai agents of the owner of a 
steamboat, when in fact the goods referred to therein were not 
shipped on the steamboat, or delivered at its wharf or to its agents 
for shipment ; the statement in the bill of lading to that efïect being 
untrue. The court, by Mr. Justice Miller, said : 

"Before the power to make and deliver a bill of lading eould arise, some 
person must hâve shipped goods on the vessel. Only then could there be a 
shlpper, and only then could there be goods shipped. In saying this, we do not 
mean that the goods must bave been actually placed on the deck of the vessel. 
If they came within the control or the custody of the officers of the boat for the 
purpose of shipment, the contract of carriage had commenced, and the évidence 
of it, in the form of a bill of lading, would be binding ; but without such a de- 
livery there was no contract of carrying, and the agents of it had no authority 
to make one." 

Conceding that some of thèse deliverances of the court announce 
propositions not necessarily involved in the cases that were before it, 
and that they are dicta, they are nevertheless dicta of eminent jurists, 
learned in the law, sitting in the highest court of the land, and, as 
such, they are entitled to the highest considération. They hâve been 
so regarded in the décisions of the inferior fédéral courts. 

In Campbell v. The Sunlight, 2 Hughes, 9, Fed. Cas. No. 3,368, it 
was held that delivery of freight to a lighter moored alongside and 
in charge of the vessel for the shipment on the vessel, where it was 
the custom of trade to deliver in that way, and where a receipt was 
given by the master, is a good delivery, and binds the vessel. Said 
the court : 

"It is well-settled law that the réception of the goods by the master on board 
the ship, or at a wharf or quay near the ship, for the purpose of a carriage 
therein, or by any person authorized by the owner or master so to recelve 
them, binds the ship to the safe carriage and delivery of the goods." 

In Scott V. Ira Chafïee (D. C.) 2 Fed. 401, Mr. Justice Brown— 
then district judge — held that the owner of a cargo has no lien upon a 
vessel for the breach of a contract of afïreightment until the cargo, 
or some portion of it, has been laden on board or dehvered to the 
master. The Caroline Miller (D. C.) 53 Fed. 137, was a case in 
which the steamer was running under a charter party to a steamship 
line from Brunswick to New York. The bill of lading was signed, 
not by the master of the steamer, but by the agent of the charterer. 
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The master had nothîng to do with the loading of the steamer or with 
the appointment of the agent. The cotton referred to in the bill of 
lading was never put on board. It was held that the steamship was 
not liable in rem for the missing baies, because they were never put 
on board the steamer, and never came into the possession of the 
master, or under his control. The court said : 

■'But hère the master did not sign any bill of lading or undertake to bind the 
ship, and the iniasing cotton never came under his control. The agent of the 
New York & Brunswick Steamship Line who sigued this shipping document 
was not the agent of the shipowner, nor of the master. The delivery of goods 
to that agent was therefore nelther a delivery to the master, nor a delivery 
to the ship." 

In The Guiding Star (D. C.) 53 Fed. 936, the owners of certain 
steamboats had formed an association, and, by a writing signed by 
the masters of each boat, had appointed a common agent, with au- 
thority to sign bills of ladjng, under an arrangement by which the 
bills were frequently signed on delivery of the goods at the landing; 
the goods to be tal<en by the fîrst boat of the association which 
passed. The name of the particular boat was usually entered in the 
bill when the goods were received on board. The court, recognizing 
the distinction between a common-law delivery to a carrier and a de- 
livery to a vessel, ruled that the bills so signed were binding upon 
the principal, and that a delivery of the goods at the landing was a 
valid delivery, but that there was no lien upon a vessel in respect to 
goods for which her agents had issued a bill of lading, but which 
were destroyed while in the custody of the keeper of the landing, 
before being received on board or coming under the control of the 
master. In The Vigilancia (D. C.) 58 Fed. 698, it was held that there 
can be no delivery to a ship, in the maritime sensé, either of supplies 
or cargo, so as to bind her in rem, until the goods are either actually 
put on board the ship, or else brought within the immédiate présence 
or control of her officers. The court in that case pointed out the 
distinction between a common-law delivery to the company sufïîcient 
to bind the company in personam, and a delivery to the ship so as to 
bind the ship in rem. The Protection (decided by this court) 103 
Fed. 516, 43 C. C. A. 489, was a case in which the owner of a steam 
sied sawing machine and sied runners, at Seattle, contracted for the 
transportation of the same on the steamship Protection from Seattle 
to Skaguay. The machine and sied runners were delivered to the 
ship's tackle on the dock at Seattle, freight and wharfage thereon 
having been paid ; and a bill of lading was issued by a duly author- 
ized agent of the company, reciting that the machine and sied runners 
had been shipped in apparently good order on board the steamship 
Protection. In that case, although no question was made of the 
jurisdiction in admiralty to enforce a lien on the vessel for failure to 
carry out the contract, this court sustained the Hen. Under the cir- 
cumstances, the delivery to the ship's tackle on the dock was, without 
doubt, a delivery to the vessel. In The S. L. Watson, 118 Fed. 945- 
953, 55 C. C. A. 439, the Circuit Court of Appeals for the First Cir- 
cuit, through Putnani, Circuit Judge, said: 

"The rule of admiralty, as always stated, is that the cargo is bound to the 
ship, and the ship to the cargo. Whatever cases may hâve been decided other- 
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wlse dlsregarded the universal fact that no lien arlses In admlralty, except In 
connection with some visible occurrence relatlng to the vessel or cargo, or to 
a person injured. This is necessary in order that Innocent parties dealing with 
vessels may not be the losers by secret liens, the existence of whlch they bave 
no posslbllity of detecting by any relation to any visible fact." 

There are some early décisions which it may be conceded go to the 
full extent of sustaining the doctrine contended for by the appellant. 
Such were The Flash, Abb. Adm. 67, Fed. Cas. No. 4,857, and The 
Pacific, 1 Blatchf. 669, Fed. Cas. No. 10,643. In the latter case, Nel- 
son, Circuit Justice, held that it was not necessary, in order to give 
jurisdiction over a maritime contract, that the ship must hâve entered 
upon the performance thereof, and said : 

"The owner Is bound as soon as he or the master settled the terms upon 
whlch the ship Is to enter upon the service, and it Is dlfficult to pereelve why 
the liability of the latter should be postponed until the Inception of the per- 
formance." 

Both of thèse décisions were rendered prior to that of Freeman v. 
Buckingham. In The Hermitage, 4 Blatchf. 474, Fed. Cas. No. 6,- 
410, Mr. Justice Nelson, probably in view of intervening décisions 
of the Suprême Court, used language to indicate that his former rul- 
ing in the case of The Pacifie was unsound. As early as the case of 
The Monte A. (D. C.) 12 Fed. 331, Brown, District Judge for the 
Southern District of New York, said — and of that there can be no 
doubt — that The Flash and The Pacific must be deemed overruled 
by subséquent décisions. But in the case of The Towboat James 
McMahon, 10 Ben. 103, Fed. Cas. No. 7,197, Judge Benedict seems 
to hâve reaffirmed the doctrine of The Pacific. In that case an agree- 
ment had been made by the owner of a canal boat with the towboat 
to tow the former, and the considération therefor was paid. The 
canal boat was ready at the appointed place to be taken in tow. 
There was a breach of the contract. It was held that there was a 
cause of action in rem against the towboat. The court said: 

"The contract sued on is the maritime contract itself — maritime because ir 
was an agreement to transport a vessel upon navigable waters, and perfected 
as a contract by the payment and receipt of the towage money. The liability 
of the owner was complète." 

The court remarked that Vandewater v. Mills had been commented 
upon by the Suprême Court in Bulkley v. Naumkeag Steam Cotton 
Co., and that pains had there been taken to lirait its effect, "for," 
continued the court, "it is treated as laying down no différent rule 
from that declared in Freeman v. Buckingham." Of similar import 
is Pearce v. The Thos. Newton (D. C.) 41 Fed. 106. In that case 
goods were shipped by the Clyde Line from Philadelphia to South 
Mills, N. C. The Clyde Line regularly ran a vessel to Norfolk, and 
there transferred to its Connecting carrier, the Thomas Newton. 
The vessel on which the goods were received at Philadelphia carried 
them to Norfolk, and there by an agent of the Clyde Line they were 
placed and stowed upon a wharf where the Newton regularly re- 
ceived her freight. Before the arrivai of the Newton they were in- 
jured by a flood. It was held that the lien upon a vessel for the 
safe custody and due transfer of goods to be shipped in her attaches 
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at the time of delivery of such goods to her agents and owners, and 
that the Newton was liable in rem. Other cases are cited by the 
appellant, such as the City of Alexandria (C. C.) 28 Fed. 303, and 
The Oregon, Deady, 179, Fed. Cas. No. 10,553, but they are ail be- 
lieved to be reconcilable with the doctrine of the Suprême Court dé- 
cisions above alluded to. 

But it is urged that, if there be no lien upon the vessel under the 
gênerai maritime law, a lien is afforded by the statute of Washington 
(2 Ballinger's Ann. Codes & St. § 5953), which, by subdivision 5, 
déclares that ail steamers, vessels, and boats, their tackle, apparel, 
and furniture, are liable "for the non-performance or mal-perform- 
ance of any contract for the transportation of persons or property 
between places within this state or to or from places within this state 
made by the respective owners, masters, agents or consignées." We 
need not enter into a discussion of the interesting and somewhat 
difficult question whether a state Législature has the power to so 
far derogate from the gênerai maritime lavi^ as to create a lien en- 
forceable in the courts of admiralty upon a vessel for breach of a 
contract of affreightment in a case where there is no actual delivery 
of the cargo to the vessel or her master or other officers. It is 
sufficient, we think, to refer to the fact that the statute in question 
does not by its terms include a contract of aflfreightment made by a 
charterer. The contract in this case was made, not by an owner or 
master, agent or consignée. It was made by the Alaska & Pacific 
Steamship Company, the charterer. It is unnecessary to cite au- 
thorities to the point that such a lien law is to be strictly construed. 
It is true that in some contracts and in some relations the charterer 
by a démise is to be deemed the owner pro hac vice. But in con- 
struing a statute which spécifies only that the lien may be created by 
the owner, master, agent, or consignée, we know of no rule or prin- 
ciple of construction which authorizes us to read into it the word 
"charterer." The facts that the appellant contracted with the char- 
terer, and delivered his goods to it, in ignorance of the charter party, 
and under the supposition that the appellee was owner, and without 
the knowledge of facts suiïicient to put him upon inquiry to ascertain 
whether such was the case, can hâve no bearing upon the construc- 
tion of the statute. They are circumstances that might be of con- 
trolling importance in a case where the owner, having parted with 
the possession of his vessel to a charterer, asserts a lien under the 
gênerai maritime law for the freight (Drinkwater v. The Spartan, 1 
Ware, 149, Fed. Cas. No. 4,085), or in a case of damages to goods 
in transportation by a charterer (The Euripides [D. C] 52 Fed. 161), 
or where supplies hâve been furnished a chartered vessel in a foreign 
port at the instance of the charterer (The India [D. C] 14 Fed. 47(5; 
The Bombay [D. C] 38 Fed 512), or in a case of liability for négli- 
gence resulting in a collision of a chartered vessel in possession of 
the charterer (The Barnstable, 181 U. S. 464, 21 Sup. Ct. 684, 45 L. 
Ed. 954). The question hère is not one of the right of a person who 
has dealt with a charterer on the supposition that he is the owner, 
and there is no question of apparent authority or of estoppel in- 
volved. It is one purely of the construction of the letter of a lien 
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statute. The Législature has seen fit to extend the lien only to 
contracts made by the owner, or those to whom he has confided au- 
thority. We held in The South Portland, 100 Fed. 494, 40 C. C. A. 
514, in a case where a lien was asserted under section 3 of the act of 
the Washington Code above referred to, that it was immaterial 
whether one who procured necessary équipaient for a steamer, of 
which he was in the possession, were the charterer in possession or 
the owner; but that section of the statute provides a lien for one 
who furnishes such equipment to vessels "at the request of their re- 
spective owners, masters, agents, consignées, contractors, sub-con- 
tractors or other person or persons having charge in whole or in part 
of their construction, altération, repair or equipment and every con- 
tracter, sub-contractor and builder, or person having charge either in 
whole or in part of the construction, altération, repair or equipment 
of any vessel, shall be held to be the agent of the owner for the pur- 
poses of this chapter." We know of no case in which it has been 
held that the word "owner," so used in a statute creating a lien, is 
sufficiently comprehensive to include a charterer. The contrary has 
been held by Seaman, District Judge, in The C. W. Moore (D. C.) 
107 Ked. 957, in a case in which the statute of Illinois created a lien 
against vessels for rental of wharfage privilèges, and prescribed that 
those who may subject a vessel to such lien are "the owners or part 
owners, master, clerk, steward, agent or ship's husband." 

The appellant, in his brief, makes the point that the court erred in 
taxing costs in the sum of $100, the premium paid on the claimant's 
bond for the release of the vessel, and $12.50 premium paid on the 
claim and stipulation for costs. Objection was made by the appellant 
to thèse items of the cost bill, but no appeal to the court was taken 
from the ruling of the clerk thereon. Nor is the allowance of thèse 
items of costs by the lower court assigned as error. In the absence 
of a showing in the record that this matter was brought to the atten- 
tion of the lower court by appeal or otherwise, or submitted to its dé- 
cision, this court has no power to review the ruling of the clerk, or 
that portion of the decree thereon rendered. The Robert Graham 
Dun, 70 Fed. 270, 17 C. C. A. 90. 

The decree of the District Court will be affirmed. 



OWENS v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit May 23, 1904.) 

No. 978. 

1, Homicide— Self-Defense—Instrtjctioks. 

Where, In a prosecution for homicide, défendant claimed that the kill- 
ing was done In self-defense, an instruction that the jury should say from 
the évidence whether it was necessary for défendant to kill deceased to 
protect himself, in order that the killing should be justified, was errone- 
ous, since défendant was entitled to défend himself against attack by 
deceased, to the extent of killing deceased, If It appeared to défendant at 

î 1. See Homicide, vol. 26, Cent Dig. §§ 159, 161, 165. 
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the Unie of the encounter, actlng as a reasonable man, that It was neces- 
sary for hlm to kill deceased to prevent Injury to himself. 

2. Samk— Reasokablk Doubt— Définition. 

An Instruction that a reasonable ground of doubt Is one which Is rea- 
sonable from the évidence or want of évidence, and must be a ground of 
doubt for which a reason can be given, based on the évidence or want of 
évidence, was objectionable, since a doubt arising out of the évidence is 
a mental opération for which it may be difflcult or impossible to assign 
a reason. 

3. Same— Exceptions. 

Where, in a criminal case, the court gave a long, written charge to the 
jary, and, immediately after sending the jury out, defendant's couusel 
notifled the judge that he wished to except to portions of the charge, and 
asked the court if he had any rule as to the manner of taking exceptions 
to instructions, and the judge responded that he had no such rule, and 
directed counsel to adopt such practice as he might be advised was proper, 
whereupon, on the succeeding day, which was Sunday, defendant's attor- 
ney prepared a motion in arrest of judgment and for a new trial, with 
written exceptions to the charge, which he handed to the judge and the 
clerk on that day, with instructions to flle the papers on the succeeding 
day, which was accordingly done, and the judge considered such exceptions 
and overruled the same, they would not be disregarded on appeal on the 
ground that they were not flled in time to allow the trial judge to recon- 
sider bis charge and give différent instructions. 

Gilbert, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Third 
Division of the District of Alaska. 

Louis K. Pratt, for plaintiff in error. 

Marshall B. Woodworth and Nathan V. Harlan, U. S. Attys. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

ROSS, Circuit Judge. The plaintif? in error was charged by in- 
dictment with having killed one Cari Christensen, "purposely and of 
his deliberate and premeditated malice," by cutting and stabbing him 
with a knife, and, after trial, was convicted of murder in the second 
degree, upon which conviction he was sentenced to imprisonment. 
The homicide was the resuit of a combat with knives between the de- 
ceased and the plaintifï in error, in a cabin occupied by the latter, at a 
remote spot in the territory of Alaska. No one was présent but the 
participants. At the trial the plaintifï in error testified in his own be- 
half to the effect that the deceased commenced the fight by attacking 
and cutting him with a knife, and that, to protect his own life, he was 
compelled to, and did, infiict the wounds resulting in the death of 
Christensen. In considering the instructions given by the court below, 
to which exceptions were taken by the plaintifï in error, it must, of 
course, be assumed that the jury may hâve believed that testimony of 
the défendant ; and upon that point of self-defense, which was, indeed, 
the only défense interposed, the court below instructed the jury as fol- 
lows: 

"The défendant in this case allégea that the killing of Cari Christensen, for 
which he is now on trial, was done as an act of self-defense. The jury is 
instructed that the dwelling house where a man lives is his home or castle, 
and that he may repel force by force in the défense of his person against one 
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who manifestly Intends and endeavors by violence to commit a felony upon 
him in such home or castle, and in such case lie Is not bound to retreat, but 
may pursue his adversary until he bas secured hlmself from ail danger ; and, 
If he kills his adversary in so doing, it is justifiable défense. 

"Applying the foregoing principles of ï&w to this case, if you flnd from the 
«videnee, or entertain a reasonable doubt whether or not it is true, that at 
the time mentioned in the Indietment the deceased, Ohrlstensen, attacked the 
défendant in his cabin or dwelling place with a butcher knife, and the same 
being a dangerous weapon, with which death or great bodily harm could bave 
been inflicted upon the défendant by Christensen, and that Ohristensen tben 
and there endeavored to kill or do great bodily harm to the défendant with 
such knife, then défendant was not obliged to retreat, but had the lawful 
right to stand his ground and défend himself against such attack, and had the 
rigbt to continue such défense and pursue Christensen until he (défendant) 
was entirely out of danger ; and if, in making such défense, Christensen 
met his death, it was justifiable homicide, and you should find the défendant 
not guilty. 

"The court instructs the jury that, when a person Is attacked by another 
with a deadly weapon, he has the right to act upon the appearance of thlngs 
as they appear to him at the time, and, as long as he honestly and in good 
faith belleves that his antagonist Is about to iuflict death or great bodily 
harm upon him, he has the right to continue his défense. 

"The law of self-defense, however, will not permit the one attacked to pur- 
sue the attacking opponent further than Is necessary to protect himself, and, 
if you shall find and believe from the évidence in this case that Christensen 
did attack the défendant, this would not justify the défendant in killing him. 
without such killing was necessary to protect himself; and of the nécessité 
thereof you are to judge, and not the défendant, and you are to judge from 
the évidence in the case. 

"The law of self-defense does not imply the right to attack, except in 
self-defense, nor will it permit aets to be done in retaliation or for revenge ; 
and therefore if you shall flnd and believe from the évidence in this case, be- 
yond a reasonable doubt, that the défendant brought on and voluntarily en- 
tered into the diflieulty with the deceased for the purpose of wreaking ven- 
geance upon him, and if you shall find and believe from the évidence, beyond 
a reasonable doubt, that he killed the deceased when he had no reasonable 
appréhension of in jury from him, or of any présent Impending injury to him- 
self from deceased, or that it was done in a spirit of retaliation and revenge, 
then the défendant cannot avail himself of the law of self-defense, and you 
should not acquit him on that ground. And the court instructs you that in 
case you flnd that the défendant voluntarily brought on and voluntarily en- 
tered into the flght with the deceased. Cari Ohristensen, and was the assailant 
therein, it does not matter, under the law of self-defense, how great the dan- 
ger or imminent the péril to which the défendant may bave believed himself 
to be exposed during said diflieulty, it would not justify or excuse the killing. 

"ïou are instructed that the law of self-defense was as much the right of 
the deceased, Christensen, as it was that of the défendant; and if you shall 
find and believe from the évidence in this case, beyond a reasonable doubt, 
that the deceased was attacked by the défendant when the deceased was at- 
tempting to retreat to and through the open door of the house where the 
homicide happened, and would bave so retreated but for the attack of the 
défendant, then I instruct you that the défendant is not entitled to be acquitted 
on the ground of self-defense. 

"It is for you to détermine, gentlemen of the jury, from the évidence in this 
case, and upon thèse instructions, whether or not the accused killed the de- 
ceased in self-defense, or whether he killed him without justification or ex- 
cuse. 

"Previous threats or acts of hostility of the deceased. Cari Christensen, to- 
ward the détendant, however violent they may hâve been, were not of them- 
selves sufficient to justify the défendant in slaying the deceased, or to excuse 
or justify him. He must hâve acted under an honest belief that it was nec- 
essary at the time to take the life of the deceased in order to save his own. 
It must appear that there was a reasonable cause to excite this appréhension 
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on his part. So that, If you flnd that the deceased at the time he was kllled 
dld nothing to excite in the mlnd of the défendant the fear that the deceased 
was about to exécute his threat, then the threats and bad character of the de- 
ceased, whatever you may flnd them to hâve been, are unavailing, and should 
not be considered by you. But if the évidence leaves you in doubt as to what 
the acts of the deceased were at the tiine, you may oonsider the threats and 
character of the deceased, in connection vfith ail the other évidence, In deter- 
mining who was probably the aggressor. 

"ïou are instructed that no mère threats made by the deceased before or 
at the time of the killing, unaccompanied at the time of the killing vvith any 
attempt to carry thém into exécution, are sufficient to justify the killing, or 
reduce it to a lower degree of homicide than mnrder ; and if you flnd that 
the défendant eut and stabbed and killed the deceased because of such threats, 
and because the défendant thought such threats would justify him in killing 
the deceased, and that vphen he eut and killed him he was in no immédiate or 
imminent danger, he Is guilty of murder. 

"The law of self-defense will justify one in killing another in the protection 
of his own life, but It will not justify him In killing another where there is 
no reasonable danger to himself, nor will it justify or excuse him in usiug 
greater force than is reasonably necessary to protect himself; and if you 
shall flnd and believe from the évidence in this case that the accused was not 
actlng in self-defense when he killed the deceased. Cari Christensen, and was 
acting as an unjustifiable assailant, and not in the défense of his own person, 
he would not be excused on the plea of self-defense." 

Much that was there said by the trial court was correct. The diffi- 
culty is that in at least one place in thèse instructions the court ignored 
the well-settled doctrine that, where one is attacked by another with a 
deadly weapon, the party attacked may, if he does so honestly and in 
good faith, safely act in the light of his surroundings, and on the ap- 
pearances to him at the time, for the court distinctly and specifically 
instructed the jury that of the necessity of the defendant's protecling 
himself "you are to judge, and not the défendant, and you are to judge 
from the évidence in the case" ; that is to say, upon the évidence given 
at the trial the jury was to détermine whether or not it was necessary 
for the défendant to kill the deceased in order to protect himself, with- 
out référence to the appearances to the défendant of existing conditions 
at the time of the encounter. The law upon the subject is well stated 
in the case of State v. Ferguson, 9 Nev. 106, 116, where the court said : 

"In order to justify the homicide, It must appear to the defendant's com- 
préhension as a reasonable man that he was actually in danger of his life, 
or of receiving great bodily harm, and that to avoid sucli danger it was ab- 
solutely necessary for him to take the life of the deceased. 'The inquiry,' as 
was said by Cole, J., in State v. Collins, 32 lowa, 89, 'Is not whether the harm 
apprehended was actually intended by assailant, but was It actual and real 
to the accused, as a reasonable man, as compared with danger remote or con- 
tingent?' 

"By the fréquent use of the words 'absolutely necessary,' as found in the in- 
structions and charge, the jurors may hâve drawn the Inference that, before 
they would be justifled in acquittlng the défendant, it must appear to them 
that the killing of deceased was absolutely necessary. This view of the case 
would virtually deprive a défendant of a reasonable exercise of his own judg- 
ment in determining from ail the clrcumstances what was necessary to be 
done for the protection of his person or his life — a rlght which the law cou- 
fers upon every individual, but one that must always be exerclsed at his péril, 
subject to revision by a jury of his peers. Bishop states the rule as follows : 
'Whenever a man exercises his right of self-defense, he must be understood 
to act on facts as they appear to him. And if, wlthout fanlt or carelessness, 
he is misled concerning them, and défends himself correctly according to what 
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he supposes the facts to be, he Is Justifiable, though they are In truth other- 
wlse, and he bas really no occasion for the extrême measure.' 1 Bishop on 
Crim. Law, § SS4. This principle was announced by Judge Parker, afterwards 
chief justice of Massachusetts, In Selfridge's Case ; indorsed by the Suprême 
Court of New York in People v. Shorter, 4 Barb. 477; afflrmed in the 
Court of Appeals (Shorter v. People, 2 N. Y. 197, 51 Am. Dec. 286); and 
is sustained by the weight of reason and a decided prépondérance of the au- 
thorities (Oliver v. State, 17 Ala. 587, 599; State v. Harris, 46 N. O. 193; 
State V. Sloan, 47 Mo. 604 ; Meridith v. Commonwealth, 18 B. Mon. 49 ; Logue 
V. Commonwealth, 38 Pa. 267, 80 Am, Dec. 4SI ; Campbell v. People, 16 111. 
19, 61 Am. Dec. 49 ; Pond v. People, 8 Mich. 150). 

"This being the law, It follows that if Ferguson was without fault, and had 
reasonable ground to believe, and did believe, that he was in danger of his 
life, or of receiving great bodily harm, from Ash, and that this could only be 
prevented by his using such means of défense as were within his power, and 
he acted under such belief, and not in a splrit of revenge, then the killing of 
Ash was justifiable. Whether there was an absolute necessity for a resort 
to such means was a question for him to décide at the time ; and although he 
may bave erred in his judgment as to the existence of such necessity, still, if, 
from ail the attending facts and clreumstances, he In good faith believed, and 
had reasonable grounds for believing, that his only safety was in using the 
means then in bis power to prevent Ash from killing him, or inflicting great 
bodily harm, the use of such means was justifiable. Whether, from the testi- 
mony, such state of facts existed, was a question for the jury to détermine." 

As, for this reason, the judgment must be reversée! and the case re- 
manded for a new trial, it is not necessary to décide any other question 
presented on the appeal, although we think it proper to suggest that one 
of the two définitions of a reasonable doubt given by the court below to 
the jury should be omitted upon the new trial, namely: 

"A reasonable ground of doubt is one which is reasonable from the evidenct. 
or vvant of évidence. It must be a ground of doubt for which a reason can 
be given, which reason must be based upon the évidence or want of évidence." 

A doubt arising out of évidence is a mental opération for which it 
may often be very difficult, and, indeed, impossible, to assign any rea- 
son, and yet, if honestly entertained by the jury in a criminal case, must 
be acted upon, for they are only authorized to bring in a verdict of guilty 
when satisfied and convinced beyond a reasonable doubt of the guilt 
of the accused. Such a doubt has been often and correctly defined as a 
doubt which is reasonable in view of ail of the évidence, and such as 
arises upon an impartial comparison and considération of ail of it, and 
prevents the jury from being able candidly and truthfully to say that 
they hâve an abiding conviction of the defendant's guilt. 

No point is made by counsel for the government either as to the 
sufficiency of the exceptions to the instructions, or as to the time when 
they were made; but objection is made by one of the members of the 
court to a considération of such exceptions on the ground that they were 
not filed until two days after the rendition of the verdict. 

The record shows that the instructions of the court to the jury were 
in the form of a written charge, covering 18 pages of the printed tran- 
script. We do not at ail question the gênerai rule that, in the absence 
of a statutory provision or a valid rule of the court to the contrary, ex- 
ceptions must be taken and entered prior to the return of a verdict, 
in order to entitle them to considération by an appellate court. 

The Criminal Code of Alaska prescribes the order of proceedings for 
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the trîal of a criminal case, and by the seventh subdivision of section 
137 of that Code it is provided that : 

"The court, after the argument is concluded, shall immediately, and before 
proceeding with other business, charge the jury ; which charge, or any charge 
given after the conclusion of the argument, shall be reduced to writing by 
the court, if either party request It before the argument of the trial is coni- 
menced ; such charge or charges, or any other charge or instructions provided 
for in this section, when so written and given, shall in uo case be orally quali- 
fied, modifled, or in any manner explained to the jury by the court; aud ail 
written charges and instructions shall be taken by the jury in their retirement, 
and returned with their verdict into court, and shall remain on file with pa- 
pers of the case." 

Sections 164, 165, and 166 of the same Code relate to exceptions in 
such cases, declaring what an exception is, how it shall be stated, taken, 
settled, and allowed, and in what instances no exception need be taken. 
They are as follows: 

"Sec. 164. Définition of Exception. That an exception Is an objection taken 
at the trial to a décision upon matter of law, whether such trial be by jury 
or court, and whether the décision be made during the formation of a jury, or 
In the admission or rejection of évidence, or in the charge to the jury, or at 
any other time from the calling of the action for trial to the rendering of the 
verdict or décision. 

"Sec. 165. Exceptions, How Taken. That the point of the exception shall 
be particularly stated, and may be delivered in writing to the judge or en- 
tered in his minutes, and, at the time or afterv^'ards, be corrected until made 
conformable to the truth. 

"Sec. 166. When Exceptions not Taken or Allowed. That the statement of 
the exception, when settled and allowed, shall be signed by the judge and 
filed with the clerk, and thereafter It shall be deemed and taken to be a part 
of the record of the cause. No exception need be taken or allowed to any 
décision upon a matter of law when the same is entered in the journal or 
made whoUy upon matters in writing and on file in the court." 

The bill of exceptions in the case in hand recites: 

"The trial commenced on August 13, 1902, and termioated on Saturday, Au- 
gust 16, 1902. After the attomeys for the respective parties had closed their 
arguments to the jury, the court Instructed the jury in writing ; and, as the 
members of the jury were filing out of the courthouse, the attorney for dé- 
tendant stepped forward to the Judge of the court, and said to him that ho 
wished to except to portions of the charge, but that it was impossible for 
him to intelligently do so until he could take the instructions and examine 
them, and thereupon inquired of said judge whether he had any rule of court 
as to the manner of taking exceptions to instructions — that is, whether such 
exceptions should be taken orally or in writing — to which the judge respond- 
ed that he had no rule on the subject, and for counsel to adopt such practice 
as he might be advised was proper. The next day (August 17th) was Sunday, 
and défendants' attorney prepared a motion in arrest of judgment, a motion 
for a new trial, and written exceptions to the charge to the jury, and on that 
day handed to the judge a copy of the exceptions, and to the clerk of the 
court originals of the exceptions to the charge and the motions in arrest and 
for a new trial, with instructions to the clerk to flle the three papers ou Mon- 
day, the 18th of August, which was done accordingly." 

The record further shows that the trial court entertained the excep- 
tions in question, reciting, in its order overruling the motions made' 
therein for a new trial and in arrest of judgment, that it had "duly con- 
sidered the exceptions to the charge of the court to the jury in this 
action, which exceptions were filed with the clerk on the 18th day of 
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August, 1902, and a copy thereof handed to the judge of this court on 
the 17th day of August, 1903." The trial judge therefore remained 
satisfied with his charge, notwithstanding the exceptions, and, of 
course, would not hâve changed it, had they been actually filed at the 
time the charge was delivered. The attorney for the défendant in this 
case did not withhold his exceptions for the purpose of entrapping the 
court. On the contrary, he made known to the judge at once that he 
desired to except to portions of his charge, which, as has been said, was 
a very lengthy one, stating that it was impossible for him to do so in- 
telligently until he could hâve an opportunity of examining the instruc- 
tions given, and inquiring whether there was any rule of the court 
in respect to the manner of taking such exceptions. If the court, in- 
stead of responding, as it did, that there was "no rule on the subject, 
and for counsel to adopt such practice as he might be advised was prop- 
er," had said that it was necessary for him to take such exceptions as 
he desired then and there, it cannot, we think, be doubted that counsel 
would hâve done so. Relying, as he did, on the response of the court, 
and handing to the court, as he did the next day, his exceptions in 
writing, which the latter entertained and considered on the motions for 
a new trial and in arrest of judgment, we do not think that they ought 
hère to be disregarded on the ground that they were not filed in time 
to allow the trial judge to reconsider his charge and "give new and 
diflferent instructions." In the somewhat similar case of Ah Lep v. 
Gong Choy, 13 Or. 311, 9 Pac. 483, the Suprême Court of Oregon ap- 
plied the maxim that "an act of the court shall préjudice no man." 

The judgment is reversed and the cause remanded to the court be- 
low for a new trial. 

GILBERT, Circuit Judge (dissenting). Although a portion of the 
charge to the jury, when taken by itself, is erroneous, it is doubtful 
whether the error is such as to justify a reversai of the judgment, when 
the instruction is considered in connection with other portions of the 
charge, in which the court twice properly instructed the jury upon the 
law applicable to the proposition involved in the objectionable para- 
graph. But I think that we are precluded from considering the alleged 
error, for the reason that no exception was taken to the charge at the 
time of the trial. The bill of exceptions shows that after the court had 
instructed the jury, and as the latter were retiring from the courtroom, 
the attorney for the défendant stepped forward to the judge and said 
to him that he wished to except to the charge, but that it was impossi- 
ble for him intelligently to do so until he could take the instructions and 
examine them, and that he thereupon inquired of the judge whether he 
had any rule of court as to the manner of taking exceptions to instruc- 
tions — that is, "whether such exceptions should be taken orally or in 
writing" — to which the judge responded that he had no rule on the 
subject, and directed him to adopt such practice as he might be advised 
was proper. The jury, on the day on which they went out, returned a 
verdict against the plaintiff in error, but no exceptions were filed or 
presented to the court until two days later, when written exceptions 
were filed, together with a motion for a new trial. There was nothing 
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in the remark of the judge to the counsel to mislead the latter as to 
the practice of the court. The object of the inquiry wàs not to ascer- 
tain at what time the exceptions should be taken, but whether they 
should be oral or written. The answer of the judge was, in substance, 
that counsel might take either course, or such course as he deemed prop- 
er. The Code of Alaska (section 164, c. 17) defines an exception as fol- 
lows: 

"An exception Is an objection taken at the trial to a décision upon matter 
of law, whether such trial be by jury or court, and whether the décision be 
made dnring the formation of the jury or in the admission or rejection of 
évidence, or in the charge to the jury, or at any other time from the calllng 
of the action for trial to the reudering of the verdict or décision." 

This statute plainly provides that the exception can only be taken 
at the trial, and before the verdict is returned. It is adopted from the 
laws of Oregon of October 11, 18G2 (B. & C. Comp. Or. § 169). It has 
been construed by the Suprême Court of Oregon in Scott v. Cook, 1 
Or. 24, O'Kelly v. Territory, 1 Or. 51, State v. Foot You, 24 Or. 62, 

32 Pac. 10.31, 33 Pac. 537, and other cases, in which it has been held 
that it is the invariable rule in Oregon that no exception to the rulings 
or proceedings of the trial court in either civil or criminal cases will be 
considered on appeal, unless there was an objection, a ruling thereon, 
and an exception at the trial, ail properly incorporated înto a bill of ex- 
ceptions. The case of Ah Lep v. Gong Choy, 13 Or. 211, 9 Pac. 483, re- 
ferred to in the opinion of the majority of the court herein, goes no 
farther than to sustain the rule, of which there can be no question, that 
one who has regularly taken exception at the trial, and duly tendered a 
statement thereof to the judge, is entitled to bave it settled and al- 
lowed. It affirms, rather than dénies, the doctrine that the exceptions, 
in order to be of avail in an appellate court, must be taken while the 
jury are at the bar. And this is undoubtedly the universal rule, ap- 
plicable alike to civil and criminal cases. In Thiede v. Utah Territory, 
159 U. S. 521, 16 Sup. Ct. 62, 40 L. Ed. 237, the court said that one ob- 
ject of an exception is to call the attention of the circuit judge to the pré- 
cise point as to which he is supposed to hâve erred, that he might then 
and there consider it, and give new and différent instructions to the 
jury, if, in his judgment, it should be proper to do so. In Phelps v. 
Mayer, 15 How. 161, 14 L. Ed. 643, the court said that an exception 
taken to instructions on the day following the rendering of the verdict 
was not properly before an appellate court. In Barton v. Forsyth, 20 
How. 533, 15 L. Ed. 1012, the court said: 

"It has been repeatedly ruled by this court, as will appear by the cases re- 
ported, that no instruction to the jury, given or refused by the court below, 
can be brought hère for revision by writ of error. unless the record shows that 
the exception to it was taken or reserved while the jury were at the bar." 

In United States v. Carey, 110 U. S. 51, 3 Sup. Ct. 424, 28 L. Ed. 67, 
Mr. Chief Justice Waite said : 

"The rule is well established and of long standing that an exception, to 
be of any avail, must be taken at the trial." 

In Stewart v. Wyoming Ranch Co., 128 U. S. 390, 9 Sup. Ct. 104, 

33 L. Ed. 439, the court, referring to an objection taken to an instruc- 
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tion given to the jury in the absence of counsel, and after the jury had 
retired to consider of their verdict, said : 

"It is a concluslve answer to thls objection that no exception was taken to 
this instruction at the time It was given, or before the verdict was returned. 
The fact that neither of the counsel was then présent affords no excuse." 

In Michigan Insurance Bank v. Eldred, 143 U. S. 298, 13 Sup. Ct. 
452, 36 ly. Ed. 162, the court again affirmed the rule, by saying; 

"By the uniform course of décision, no exceptions to rulings at a trial can 
be considered by this court unless they were taken at the trial." 

This court, in Stone v. United States, 64 Fed. 677, 12 C. C. A. 451, 
declined to review an assignment of error based upon an instruction 
to the jury, "wherein the record fails to show affirmatively that timely 
exceptions were taken thereto while the jury was at the bar." 

It is no answer to the doctrine of thèse authorities to say that the rul- 
ing of the trial court in denying the motion for a new trial demonstrat- 
ed that the misleading instruction would not hâve been corrected if at- 
tention had been directed to it by an exception. It might well be that 
a judge would, before verdict, correct an imperfect instruction, and yet 
might thereafter deny a new trial, for the reason that he was not con- 
vinced that the jury could hâve been misled by it. But this is ail aside 
from the true inquiry hère, which is whether an appellate court bas the 
power to entertain an exception not taken in apt time. I submit that 
the trial court was powerless, even if it had attempted to do so, to ex- 
tend the time. But it did not attempt to do so, nor is there any warrant 
for saying that counsel for plaintiff in error relied on the words of the 
judge in postponing the filing of his exceptions. It was proper for 
that court, on the motion for a new trial, to consider the exceptions, ir- 
respective of the time when they were taken, but such is not the rule in 
an appellate court. 



LEONHARD v. PROVIDENT SAVINGS LIFE ASSUR. SOC. 
(Circuit Court of Appeals, Eighth Circuit April 15, 1904.) 

No. 1,983. 

1. INSUBAHCE — SUEKENDEE — NONPAYMENT OF PkEMITTMS— FoEFEITlTEE — ESTOP- 

PEL. 

Where plalntiff's husband, acting as her agent, surrendered a policy on 
his life, in which plaintiff was named as beneflciary, providing for forfeit- 
ure for nonpayment of premiums, receiving in place thereof a pollcy on a 
différent plan for plaintiff's beneflt, and défendant had no knowledge that 
the husband was not authorized to act for his wife in such surrender, the 
fact that défendant thereafter failed to give notice of the maturity of sub- 
séquent premiums on the surrendered policy, which was an essentlal pre- 
requisite to insured's default in the payment thereof, did not estop défend- 
ant from claiming a forfelture of the surrendered policy for nonpayment 
of premiums. 

2. Same— Premiitms on Otheb Polioies— Application. 

Where plaintiff claimed that the original policy on her husband's life 
had been surrendered by him wlthout authority, and other policies taken 
în their stead, which she repudlated, she was not entitled to bave pre- 
miums paid on the subséquent policies applied In satisfaction of premiums 
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accrulng on the original pollcy after surrender, In order to prevent a for- 
feiture thereof for nonpayment of premiums. 

3. Same— AcTS OF Agent— LiABiLiTY or Principal. 

Plaintiflf's husband, without her knowledge or authorlty, surrendered a 
pollcy on hls life, in which plaintIfE was named as beneflciary, for a différ- 
ent pollcy. The original policy had been in the husband's possession as 
plaintifC's agent for nearly 10 years, and thereafter, without fraud or dé- 
ception practieed on plaintiff, she jolned her husband in exchanging the 
second policy for a third; she, however, believing that she was exchangins; 
the policy first issued. Held, that plaintiff- was precluded from claimlng 
that the flrst policy had not been lawfuUy surrendered and was still iii 
force. 

Appeal from the Circuit Court o£ the United States for the Eastern 
District of Missouri. 

In 1885 Conrad A. Leonhard secured from the Provident gavings Life As- 
surance Society a policy of Insurance upon his life for the beneflt of his wife, 
Joséphine Leonhard, in the sum of $5,000. In 1895, without her knowledge, 
he surrendered the policy, and secured from the society another one, for the 
same amount, but upon a différent plan. In 1902 the second policy was ex- 
changed for a third, with the full concurrence of the wife, who joined her hus- 
band in consummating the transaction. Shortly thereafter the Insured died. 
The third policy was for the sum of $5,000, less $1,554.35, the amount of an 
exchange note given upon an adjustment of the premium rate, and which. 
according to its terms, was to be deducted from any sum payable upon the 
policy. The second and third policies were also for the benefit of the wife. 
Mrs. Leonhard brought suit to recover the full amount of the first policy and 
certain alleged accretions, tendering the third for cancellation. The {)roofs 
showed that when Conrad A. Leonhard obtained the flrst policy, in 1885, his 
wife's name was signed to the application by him as her représentative. 
From the time the policy was issued to the time of its surrender to the society, 
the insured retained possession thereof, and paid ail of the premiums. The 
application for the second policy recited that upon completion of the transac- 
tion the first policy should be deemed to be canceled and void, and it was 
signed in the same way as the application of 1885; the insured representing 
himself as the agent of his wife. Mrs. Leonhard was ignorant of this change 
of policies, and did not learn of It until after his death. The second policy 
remained in her husband's possession and he paid the premiums until it was, 
in turn, canceled, in 1902, and the third one secured in its place. Mrs. Leon- 
hard took part in the transaction resulting in the issue of the third policy. 
She signed the application, which recited that it was in exchauge for the prier 
policy, the number of which was given. She also signed a statement which 
contained a récital that the policy to be canceled and a receipt pertaining 
thereto were at that time lost or mislaid. She was fuUy and fairly advised 
of everything connected with the transaction, and participated in the discus- 
sion of the reasons for the exchauge of policies, and the benefits to inure there- 
from to her husband, as the insured, and to herself, as the beneflciary. In 
fact, she was advised of everything pertainiug to the situation, excepting that 
it does not appear that she knew that the second policy was a substitute for 
the first. She did know, however, that at no time did her husband hâve more 
than one policy of the Provident Society upon his life for her benefit. By its 
terms the first policy was subject to lapse and forfeiture upon default in the 
payment of any quarterly premium. The quarterly premiums were variable 
in amount, and the insured, who paid them, did not know of the exact amount 
thereof until he had received notice from the society, which it was its duty to 
give. By express provision the insured was designated as the proper person 
to reçoive notices of maturing premiums. The premiums were paid to the 
time of surrender in 1895, but none thereafter. The agents of the societ.y 
acted in good falth, and were not aware of any lack of authorlty on the part 
of Leonhard to represent his wife in securing the flrst exchange and surren- 
dering the original policy. The society denied liability upon the first policy, 
admitted liability upon the third, and paid into court the amount thereof, less 
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the amount of the note. The Circuit Court upon final heariug dismissed the 
bill. Complainant appealed. 

F. H. Sullivan, for appellant. 

Eleneious Smith (William T. Gilbert and Dickson, Smith & Dickson, 
on the brief), for appellee. 

Before SANBORN, THAYER, and HOOK, Circuit Judges. 

HOOK, Circuit Judge, after stating the case as above, delivered the 
opinion of the court. 

It is contended by the appellant that she had a vested interest in the 
original policy ; that her husband, whose life was insured thereby, had 
no power, without her consent, to surrender it or to agrée to its cancel- 
lation (Bank v. Hume, 128 U. S. 195, 206, 9 Sup. Ct. 41, 32 E. Ed. 370; 
Casualty Co. v. Kacer, 169 Mo. 301, 69 S. W. 370, 58 L. R. A. 436, 92 
Am. St. Rep. 641) ; that authority to make a contract for another is not, 
alone, sufficient to authorize its cancellation ; that power in her husband 
to surrender the policy for cancellation cannot be inferred from the 
fact that he procured it in the first instance, retained it in his possession, 
and paid the premiums thereon (Stillwell v. Insurance Co., "^2 N. Y. 
385 ; Whitehead v. Insurance Co., 102 N. Y. 143, 6 N. E. 267, 55 Am. 
Rep. 787). 

Thèse propositions may be admitted as being amply supported by au- 
thority, and, were there nothing else to be said, their controlling influ- 
ence upon the case in hand would be plain. But the terms of the policy 
which appellant is seeking to restore made it subject to lapse or for- 
feiture upon default in the payment of any quarterly premium. No pre- 
miums were paid after 1895, and therefore, in the absence of some suffi- 
cient reason to the contrary, the vitality of the policy ceased, and it was 
no longer an existing obligation of the défendant. It is claimed by the 
appellant in this connection that as the failure to continue the payment 
of premiums was the natural resuit of the surrender and cancellation 
of the policy, and as the défendant participated in and was a party there- 
to, it is estopped from claiming a forfeiture. Whitehead v. Insurance 
Co., supra; Garner v. Insurance Co., iio N. Y. 266, 18 N. E. 130, i L. 
R. A. 256. In the Whitehead Case a husband procured certain policies 
of Insurance upon his life for the benefit of his wife, or, in case of her 
prier death, of their children. The policies were surrendered by hini 
while they were still in force without the knowledge or consent of the 
assured, and the company paid to him the surrender value thereof. Aft- 
er they were surrendered, no notices of approaching maturity of premi- 
ums were given either to the insured or to the assured, and no premiums 
were paid. It was held that the surrender and the conséquent default 
in premiums were ineffectuai to deprive the assured of their rights. 
The décision, however, was expresslv based upon the participation of 
the insurance company in conduct which was characterized as fraudu- 
lent. It knew that the insured was acting beyond his authority. The 
money considération for the surrender was paid by the company to 
the insured, and not to those entitled thereto, and in that way, it was 
said, the silence of the insured was purchased, and the fact of the sur- 
130 F.— 19 
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render efFectually coticealed from those whose interests were vitally af- 
f ected. Ref erring to the acts of the insured, the court said : 

"HIs conduct operated as a fraud upon the assured, and In that fraud the 
Insurer particlpated, with fuU knowledge of the probable conséquences. ïhe 
Company cannot dépend upon a default to whlch its own wrongful act con- 
tributed, and but for whlch a lapse might net hâve occurred." 

, This particular feature of the Whitehead Case was adverted to and 
emphasized in Frank v. Insurance Co., 102 N. Y. 278, 6 N. E. 667, 55 
Am. Rep. 807, where it was said that the company participated in keep- 
ing the beneficiaries in ignorance of their rights. 

In the Garner Case, supra, the conduct of the insurance company was 
open to the same criticism. There the insurance contract was made 
with the insured as trustée for his children, who were named ; the ap- 
plication was signed by him as trustée. The company recognized and 
dealt with him in his trust character and capacity. For 15 years the 
premiums were paid upon the pohcy, and the assured had acquired a 
valuable right thereunder. Without their knowledge or consent, the in- 
sured, by an agreement with the company, which knew he was violating 
his trust, surrendered the policy, and secured for the benefit of another 
party a substituted policy bearing the same number, for the same 
amount, calHng for the same annual premium, and stating the same 
âge of the insured, with a référence to the date of the first policy. The 
surrender value of the old policy was absorbed in the new one. A con- 
sidération to be paid by the assured in obtaining the new policy — a sub- 
stantial sum of money — equaled the surrender value of the old one, and 
was paid by the cancellation of the old policy, in which the new bene- 
ficiary had no interest. Concerning the contention of the company that 
it acted in good faith, the court said that good faith could be asserted of 
no one who aids in the diversion of a trust fund from its lawful owners 
to the possession and benefit of another. The principle of thèse déci- 
sions is manifest. To allow an insurer to avail itself of a failure to pay 
the premiums upon a policy, which directly results from conditions 
brought about by its own fraud, would be répugnant to the plainest 
rules of law and justice. But this doctrine is not applicable to the case 
at bar. Hère the course of the défendant is marked with good faith, 
and ail of the acts of the insured were influenced by an obvions désire 
to aid and protect his wife, having due and necessary regard to his own 
fmancial ability. At each surrender and cancellation a new policy for 
her benefit was issued. The premiums upon the first policy were in- 
creasing with the growing âge of the insured, and were doubtless be- 
coming burdensome. In signing her name to the original application, 
he expressed himself as her agent; he retained the possession of the 
policy as her agent ; he received the notices and paid the premiums ; and 
when the policy was surrendered, and the second one was procured in 
its place, he again expressed his agency. While it is true that, in the 
face of her sworn déniai, thèse facts may not afïord sufficient proof 
of his authority to act for her in the surrender of the original policy, 
nevertheless they make for the good faith and innocence of the insurer. 
This feature of the case brings it within the doctrine of Miles v. Insur- 
ance Company, 147 U. S. 177, 13 Sup. Ct. 275, 37 L. Ed. 128, and 
Schneider v. Insurance Company, 123 N. Y. 109, 25 N. E. 321, 20 Am. 
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St. Rep. 727. In the former case a policy of insurance was issued upon 
the life of a husband for the benefit of his wife, with provision for 
forfeiture upon default in the payment of any annual premium. It 
was procured by the husband, who paid nine premiurns from his own 
funds, and was ahvays retained in his possession. Before the maturity 
of the tenth premium he advised the company that he would be unable 
to pay it, and expressed his désire for paid-up insurance according to 
the terms of the poHcy. He was persuaded by the company to accept 
instead a policy for a reduced amount, and at a less premium. A year 
later he announced his inability to pay the premium on the second policy 
which was about to mature, and at his request there was finally issued to 
him a paid-up policy. In making each exchange of policies he signed 
his wife's name to the necessary papers without her knowledge or au- 
thority. He ceased paying the premiurns on each policy after its sur- 
render was agreed to. The company acted in good faith. Action was 
brought by the wife to recover upon the first policy. The court held 
that the failure to pay the premiurns resulted in its forfeiture. 

In Schneider v. Insurance Company a policy was issued upon the 
application of a husband, insuring his life for the benefit of his wife. 
Many years afterwards, and shortly prior to the due day of a premium, 
of which notice was given to the insured as the agent of his wife, the 
policy was surrendered to the company and canceled ; the signature of 
the wife to the necessary papers being forged. Notices of subséquent 
premiurns were not given. The company was ignorant of the forgery, 
and acted innocently in the matter. The court, in denying the claim of 
the wife for a restoration of the policy, said : 

"The husband had the possession of the policy, and, In dealing with the de- 
fendant in regard to it, was treated as plaintifC's agent; and the rule that, 
when one of two Innocent parties must sustain a loss from the fraud of a 
third, such loss shall fall upon the one whose act enabled the fraud to be eom- 
niitted, applies to this case." 

The appellant seeks to escape the forfeiture resulting from the non- 
payment of premiums because of the omission of the company to give 
notice of the amount and maturity thereof as required by the policy. 
Her contention is that as the premiums were variable, and their précise 
amount was determined by conditions wholly within the knowledge of 
the insurer, the giving of notice was an essential prerequisite to a de- 
fault. It is doubtless true that this is the gênerai rule. Insurance Com- 
pany V. Doster, 106 U. S. 30, i Sup. Ct. 18, 27 L. Ed. 65 ; L,ife Associa- 
tion V. Hamlin, 139 U. S. 297, 11 Sup. Ct. 614, 35 L. Éd. 167; Han- 
num V. Waddill, 135 Mo. 161, ^6 S. W. 616; Insurance Co. v. Smith, 
44 Ohio St. 156, 5 N. E. 417, 58 Am. Rep. 806. But it is applied to 
cases where there is évidence of a continuing purpose to keep the insur- 
ance alive, and where a notice might accomplish a useful resuit, and 
possibly to cases where notice is required by statute as a matter of pub- 
lic policy. Generally speaking, the rule is not applied where the failure 
to give notice is preceded by acts which amount to an abandonment and 
rescission of the contract by both parties. The giving of notice of the 
maturity of premiums would be useless where there has been a surren- 
der of the policy, and a déclaration, express or necessarily implied, by 
the person whose duty it was to receive the notice and pay the premiums. 
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that no further payments would be made. Insurance Co. v. Phinney, 
178 U. S. 327, 20 Sup. Ct. 906, 44 L. Ed. 1088 ; Insurance Co. v. Myers, 
109 Ky. 372, 59 S. W. 30. Insurance Company v. Smith, supra, which 
is relied on by the appellant, is net in point. There a husband, whose 
life was insured for the benefit of his wife, and who was her agent for 
the réception of notices and the payment of premiums, had advised the 
insurer that she had left him and had instituted suit for aUmony, and 
that it was his désire to so change the insurance as to destroy her inter- 
est therein. It is clear that in view of his hostile attitude towards his 
wife, of which the insurer was fully cognizant, it was not justified in 
continuing to recognize his agency, and it was therefore its duty to send 
the premium notices to the wife, as the party beneficially interested. 

The appellant also contends that the premiums paid upon the second 
and third policies should be applied upon the first for the purpose of 
keeping it alive. A sufficient answer to this contention is her répudia- 
tion of the second and third policies. The premiums so paid did not 
corne from her funds, and were not paid through mutual mistake. 
They were paid by her husband, not upon the original policy, but upon 
the succeeding ones. The clear intent of her husband and the défendant 
was not to keep alive the first insurance, but to secure and maintain 
the second and third policies in their order. No principle of law or 
equity will justify her, while repudiating thèse transactions as they 
were intended by the parties thereto, in claiming the benefits of pay- 
ments from her husband's funds through a diversion from their intend- 
ed object. She cannot both repudiate and affirm his acts. While dis- 
claiming his agency, she cannot affîrm it as to the payment of his mon- 
eys thereunder contrary to his intent. Weatherbee v. Insurance Co., 
178 Mass. 575, 60 N. E. 381 ; Id., 182 Mass. 342, 65 N. E. 383; Insur- 
ance Co. V. Stevens (D. C.) 19 Fed. 671. Moreover, the amount of pay- 
ments on the second and third policies was not sufficient to meet the in- 
creasing rates of the original insurance ; nor would the addition of the 
surplus or dividend arising upon the surrender of the first policy, and 
which was duly credited when the second was issued, be adéquate to 
supply the deficiency. 

There is another feature of this case which deserves considération. 
When the final exchange of policies was made, in 1903, the appellant 
knew that her husband did not hâve at any time more than one policy 
of the défendant upon his life for her benefit. Her belief was that the 
policy which was then surrendered was the original policy issued in 
1885, of the existence of which she learned about the time of its issue. 
That original policy had been in the possession of her husband as her 
agent for 10 years. His possession was her possession. As the bene- 
ficiary of that policy, she was afifected with notice of its character and of 
ail of its provisions. McMaster v. Insurance Co., 99 Fed. 856, 40 C. C. 
A. 119. When the exchange of 1902 was made, and the second policy 
surrendered for the third, the character of the former, its incidents, 
the burdens imposed in respect to premiums, and the desirability of ex- 
changing it for another, were freely discussed with her, and with lier 
husband in her présence. She was an intelligent woman — able to read, 
speak, and write the English language. There was no fraud or décep- 
tion practiced upon her. The défendant acted in entire good faith, and 
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without suspicion of any infirmity in the authority of her husband to 
represent her in effecting the first exchange. She consented to the sur- 
render of her existing insurance, and the substitution of another more 
easily carried. She joined with her husband in executing the necessary 
papers, and she accepted the new policy. Her position now is that she 
thought she was giving up the original insurance. It was certainly her 
intent that ail prior insurance with the défendant be canceled, and, had 
she been advised of the transaction of 1895, it is extremely doubtful 
that her attitude or her acts would hâve been différent. But however 
that may be, the clear facts of the case ; her imputed knowledge of the 
ternis of the first policy; the information she derived from the discus- 
sion of the provisions of the second ; the good faith of the défendant ; 
that it was her agent, and not defendant's, who erred and exceeded his 
authority, with actual knowledge of its limitations — preclude her from 
now assailing the policy which was in part the considération which slie 
voluntarily offered for the one finally issued to her. 
The decree of the Circuit Court will be affirmed. 



SOCRATBS QUIOKSIIiVBR MINES v. CARR REALTT CO. 

(Circuit Court of Appeals, Ninth Circuit. February 23, 1904.) 

No. 990. 

1. Eqtjitt— Relief against Fraxtd— Lâches. 

A bill by one claiming under part of the locators of a mining claim. 
seelîing relief against fraud by which the other locators obtalned a patent 
to the entire claim, is demurrable on the ground of lâches, having been 
flled 34 years after the beginning of the fraud, and 28 years after its con- 
summation, where there was nothing to show that eomplainant's grantors 
had actual possession of the ground after the making of the application 
for the patent, and it afHrmatively appeared that from a short time there- 
after the whole of the property was held adversely to them by défendants 
and those under whom they claim ; that immedlately after issuance of 
the patent the patentées and their successors in interest expressly repu- 
diated and ignored any interest of eomplainant's grantors, and claimed 
the whole property ; that many of the parties whose acts are complained 
of hâve died ; that for 30 years after application for the patent no work 
was done on the property, and that thereafter work was done for 3 years 
at a loss, but that at the commencement of the suit the property was 
worth $500,000. 

Appeal from the Circuit Court of the United States for the Northern 
District of California. 

A. H. Ricketts, for appellant. 
William E. Colby, for appellee W. H. Jordan. 
Robert B. Gaylord, for appellee Carr Realty Co. 
Crittenden Thornton, J. F. Riley, and John H. Miller, of counsel for 
appellees. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

ROSS, Circuit Judge. The demurrers of the various défendants 
raise several objections to the bill, but one of which it is necessary to 
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consider. We are of the opinion tliat the bill shows on its face such 
lâches that the court below rightly sustained the demurrers on that 
ground, and dismissed it. "A court of equity," said Lord Camden, 
"bas always refused its aid to stale demands, where the party bas slept 
upon his rights and acquiesced for a great length of time. Notbing can 
call tbis court into activity but conscience, good faitb, and reasonable 
diligence. Where thèse are wanting, the court is passive, and does notb- 
ing. Lâches and neglect are always discountenanced, and therefore, 
from the beginning of tbis jurisdiction, tbere bas always been a limita- 
tion to suits in tbis court." Smith v. Clay, 3 Brown's Chy. 639, note. 
Tbis doctrine bas been repeatedly recognized and acted upon by the Su- 
prême Court. Speidel v. Henrici, 120 U. S. 377, 7 Sup. Ct. 610, 30 
L. Ed. 718 ; Norris v. Haggin, 136 U. S. 386, 10 Sup. Ct. 942, 34 L. Ed. 
424, and cases tbere cited. 

The doctrine that neither lâches nor limitation runs against bim who 
is in actual possession is wholly inapplicable to the facts alleged in the 
présent bill, the substance of which is, so far as applicable to the 
ground upon wbich we rest our judgment, that on the 2ist day of 
September, 1867, William S. Bell, Charles Bell, F. X. Banks, John W. 
Rock, John D. Elwanger, J. M. Epperson, Bedford Manning, W. W. 
Davis (sometimes called Henry H. Davis), P. K. Epperson, William T. 
Ivane, James H. Lane, Katherine Lane, Alice Lane, and J. B. Epperson, 
each of wbom was then a citizen of the United States, finding a certain 
portion of the public domain unoccupied and vacant, and not owned 
or held or claimed by any one, entered tbereon, and discovered tberein 
a Iode or vein of mineral-bearing ore in place, carrying cinnabar, wbere- 
upon tbey located the same as the Socrates Quicksilver Mines, by the 
érection of monuments at each of the corners of the claim and at or near 
the center of each end line thereof, and by placing in one of the monu- 
ments a written notice of the location of the claim, designating the 
same as a location monument, ail of which monuments were erected 
in conspicuous places, and were so placed as that the boundaries of the 
claim could be readily traced on the ground ; that the ground so located 
was situated in Cinnabar mining district, Sonoma county. Cal., in wbich 
district the locators caused a record of the notice of their location to be 
made with the recorder of the mining district on the 13th day of Octo- 
ber, 1867, and on the 24th day of the same montb caused the same no- 
tice to be recorded in the office of the recorder of the county. It will be 
noticed that, according to the averments of the bill, tbere were but 14 
of thèse locators; but it would seem from subséquent averments that 
tbere were really 15, and that one — George M. Parker — was inadvert- 
ently omitted from the list. We sball so treat the bill. 

It is averred that at the time of making the location of September 21. 
1867, the locators took possession of the claim, and continuously held, 
occupied, and improved the same, in accordance with the rules, rég- 
ulations, and customs of the miners of the district in wbich it was 
situate, and with the laws of the United States and of the state of Cali- 
fornia, and expended in labor and improvements tbereon more tban 
$1,000, and held exclusive and tmopposed possession of the wbole there- 
of until February 2, 1869; J. M. Epperson, however, baving in the 
meantime and on the I5th day of January, 1869, conve3red his interest in 
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the claim to one William Troop. Thus, according to the averments of 
the bill, the original locators (including, as the assignée of one of thenr, 
Troop) held the exclusive possession of the claim for a little over i6^ 
months, during which time they expended in labor and improvements 
thereon over $1,000, and at the expiration of which time it is averred 
they were entitled to apply to and receive from the government a patent 
for the mine. But what then happened, according to the bill ? Instead 
of an application for such patent on the part of the assignors of the com- 
plainant jointly with their co-locators or otherwise, William S. Bell, 
Charles Bell, John W. Rock, John D. Elwanger, and James M. Epper- 
son entered into a conspiracy with certain strangers to the claim, name- 
ly, R. M. Garratt, Joseph C. Coleman, J. N. Barney, Philip Douglass, 
William D. Grove, G. W. Greeley, Samuel S. Boone, B. W. Lyons, 
Charles Myrtetus, Christopher Myrtetus, Thomas H. Washington, Otto 
Walther, and John A, Robinson, for the purpose of procuring a patent 
from the United States to the mine in question, "Whereby said William 
S. Bell, Charles Bell, Charles Myrtetus, Thomas H. Washington, J. M. 
Epperson, John D. Rock, R. M. Garratt, Joseph C. Coleman, Philip 
Douglass, William D. Grove, G. W. Greeley, Samuel S. Boone, Christo- 
pher Myrtetus, and B. W. Éyons should be named and appear as the 
grantees in such patent, and therein and thereby appear to be the légal 
owners of said premises, and the whole thereof, notwithstanding the 
fact that said Charles Myrtetus, Thomas H. Washington, R. M. Gar- 
ratt, Joseph C. Coleman, Philip Douglass, William D. Grove, G. W. 
Greeley, Samuel S. Boone, Christopher Myrtetus, B. W. Lyons, and J. 
M. Epperson had no valid right, title, claim, or interest in said prem- 
ises, or any part thereof" ; that in pursuance of the alleged fraudulent 
conspiracy the two Bells, J. M. Epperson, John W. Rock, John D. El- 
wanger, Otto Walther, and John A. Robinson, contriving and intending 
to cheat and defraud the original locators, Banks, Parker, Manning, 
Davis, P. K. Epperson, J. B. Epperson, and the Lanes, of their interest 
in the mine, and to prevent the issuance of a patent therefor to them, 
did, on the 8th day of February, 1879, ^PP^Y to the proper officers of the 
United States Land Office for a patent to the mine, "then and there 
falsely and fraudulently claiming and pretending to said officers that 
said William S. Bell, Charles Bell, J. M. Epperson, John W. Rock, John 
D. Elwanger, Charles Myrtetus, Thomas H. Washington, R. M. Gar- 
ratt, Joseph C. Coleman, Philip Douglass, William D. Crowe, G. W. 
Greeley, Samuel S. Boone, Christopher Myrtetus, and B. W. Lyons 
were then and there the owners of the possessory title to the said mine, 
and the whole thereof, and as such co-owners entitled to make applica- 
tion for and obtain a patent from the United States for said Socrates 
Ouicksilver Mine, and the whole thereof; that said William S. Bell, 
Charles Bell, J. M. Epperson, John W. Rock, John D. Elwanger, Otto 
Walther, and John A. Robinson, did, in pursuance of their said wrong- 
ful and fraudulent purpose, file, in the said United States local land 
office at the said city and county of San Francisco, certain sham and 
pretended proofs in said application for patent, wherein and whereby 
they caused it to appear to the register and receiver of the said local 
land office, and the officers of the Land Department of the United 
States, that said William S. Bell, Charles Bell, J. M. Epperson, John D. 
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Elwanger, John W. Rock, Charles Myrtetus, Thomas H. Washington, 
R. M. Garratt, Joseph C. Coleman, PhiHp Douglass, William D. Crowe, 
G. W. Greeley, Samuel S. Boone, Christopher Myrtetus, and B. W. 
LyonSj were then and there the true and légal owners of the possessory 
title to said mining claim, and the whole thereof ; that said proofs so 
filed were false and untrue, and concealed the true state of the title of 
said premises, and the true state of the title of said premises was not 
presented to the authorities in charge of the issuance of the said pat- 
ent, and said pretended proofs were so made and filed for the purpose. 
of imposing upon and deceiving the said register and receiver and the 
officers of the Land Department of the United States, and the said offi- 
cers of the local land ofHce at said city and county of San Francisco, 
and the ofRcers of the United States Land Department were therefora 
and thereby imposed upon and deceived, and a fraud was thereby corn- 
mitted on the government of the United States, and upon said F. X. 
Banks, G. M. Parker, Bedford Manning, W. W. Davis, P. K. Epperson, 
William T. Lano, James H. Lane, Katherine Lane, Alice Lane, and J. B. 
Epperson, co-locators as aforesaid ; for, if the true state of the title to 
said Socrates Quicksilver Mine had been shown in said patent pro- 
ceedings, said ten persons lastly hereinbefore named would, with Wil- 
liam S. Bell, Charles Bell, John W. Rock, John D. Elwanger, and Wil- 
liam Troop, hâve been the grantees in and by the patent, instead and in 
the place of said Thomas H. Washington, Charles Myrtetus, R. M. 
Garratt, Joseph C. Coleman, Philip Douglass, William D. Crowe, G. 
W. Greeley, Samuel S. Boone, Christopher Myrtetus, and B. W. 
Lyons." ît is alleged that thereafter, and because of the alleged 
wrongful and fraudulent acts of William S. Bell and his alleged confed- 
erates, a patent was issued by the government for the mine on the 
i3th day of August, 1874, to William S. Bell, Charles Myrtetus, 
Charles Bell, Thomas H. Washington, J. M. Epperson, John W. 
Rock, John D. Elwanger, R. M. Garratt, Joseph C. Coleman, Philip 
Douglass, Williami D. Crowe, G. W. Greeley, Samuel S. Boone, Chris- 
topher Myrtetus, and B. W. Lyons, which patent was, on the I4th day 
of October, 1874, recorded in the office of the recorder of Sonoma 
county. It is alleged that in pursuance of the alleged fraudulent 
scheme, and to secure to themselves the benefit of the alleged fraud 
and deceit, thetwo Bells, J. M. Epperson, Thomas H. Washington, 
and Charles Myrtetus procured Rock and Elwanger to join with Gar- 
ratt, Coleman, Barney, Douglass, Crowe, Greeley, Boone, and Lyon 
to, in form, convey to them, the said William S. Bell, Charles Bell, J. 
M. Epperson, Thomas H. Washington, and Charles Myrtetus, an un- 
divided 2,000 feet of the mine, although each of the parties to the pre- 
tended deed well knew that none of the pretended grantors therein 
except Rock and Elwanger had any right, title, or interest in or to the 
property ; that the deed so made was recorded in the office of the re- 
corder of the county on July i, 1871. It is alleged that by reason of 
the said alleged fraudulent acts the two Bells, J. M. Epperson, Charles 
Myrtetus, Thomas H. Washington, and Christopher Myrtetus became 
the involuntary trustées of Banks, Parker, Manning, Davis, P. K. Ep- 
person, J. B. Epperson, and the Lanes, and of their and each of their 
grantees and successors in interest, under whom the complainant 
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claims. It is alleged that, subséquent to the consummation of the al- 
légée! fraud, and after the issuance of the patent and the making of the 
aforesaid deed to William S. Bell and his alleged confederates therein 
named, the said William S. Bell, Charles Bell, James Epperson, 
Charles Myrtetus, Thomas H. Washington, and Christopher Myrtetus 
claimed and pretended to be the owners of said Socrates Quicksilver 
Mine, and the whole thereof, and they, and each of them, did there- 
after barter, bargain, sell, and in form convey said property, or parts 
thereof, to sundry and divers persons. 

Thus the alleged fraud complained of was initiated in February, 
1869, by the application to the United States for its patent to the mine ; 
was foflowed up by the alleged fraudulent deed of March 10, 1869, 
duly recorded July r, 1871, and by the issuance and recordation of the 
patent in the year 1874, based upon the alleged false and fraudulent 
proofs and représentations. The bill herein was filed February 7, 1903 
— nearly 34 years after the beginning of the alleged frauds, and more 
than 28 years after their consummation. There is nothing in the bill 
to excuse the gross lâches of those under whom the complainant cor- 
poration claims. It is not alleged when they first became aware of the 
alleged fraudulent scheme in pursuance of which the patent was ap- 
plied for, or of the "sham and pretended proofs" (whatever that may 
mean) upon vyhich the application w<as based. But they must be held 
to hâve had knowledge of ail the proceedings for the patent, for they 
were matters of public record, of which it has been many times held 
the whole world must take notice. There is nothing in the bill tending 
to show that those under whom the complainant daims ever held 
actual possession of the ground in question after the making of the 
application for the patent, and it affirmatively appears from the bil! 
that the whole of the property was held adversely to the complainant's 
grantors by the défendants, and those under whom they daim, from 
March 10, 1869. And again, it appears by express averment of the 
bill that as early as August 27, 1874, and within a few days after the 
issuance of the patent, the patentées and their successors in interest 
expressly repudiated and ignored any interest in the grantors of the 
complainant, and claimed the whole property as their own. Yet the 
complainant and its grantors continued to sleep upon whatever rights 
they may hâve had for a period of more than iîve times as long as that 
prescribed by the statute of limitations of the state in which the prop- 
erty is situate for the recovery of land in an action at law. It is not 
often that a stronger case is presented to a court of equity for the ap- 
plication of the doctrine of lâches. Moreover, it affirmatively appears 
from the bill that during the many years that intervened between the 
commission of the alleged frauds and the bringing of the suit the con- 
dition of the property, as well as of the parties whose acts are com- 
plained of, hâve greatly changed, many of the latter having long since 
died, and are therefore not able to testify as to the truth or falsity of 
the alleged frauds. 

In respect to the changed condition of the property, it appears from 
the bill that from the time of the application for the patent in the year 
1869 to the month of January, 1900, no work of any character was 
donc upon the property, during which long period of about 30 years 
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the complainant's grantors, as has been shown, commenced no suit in 
relation thereto, although well knowing that the whole thereof was 
held adversely to them. It is wholly unreasonable to attribute much, 
if any, value to the property during that period, under thèse circum- 
stances. But the bill allèges that in January, 1900, the défendant F, A. 
Huntington took possession of the mine under daim of ownership of 
the whole of it, and commenced to work it, which he continued to do 
"at more or less infrequent intervais," without pecuniary profit, and 
at a loss ; but it is averred that at the time of the commencement of 
the suit — February 7, 1903 — the complainant's alleged undivided inter- 
est of 1,650 feet out of a total of 3,000 feet was of the value of more 
than $250,000, making the whole mine, with the défendant Hunting- 
ton's work upon it, then worth nearly $500,000. This brings the case 
within the rule declared in Twin Lick Oil Co. v. Marbury, 91 U. S. 
587, 23 L. Ed. 328 ; Kinney v. Con. Va. M. Co., 4 Sawy. 382, Fed. 
Cas. No. 7,827. 
The iudgment is afHrmed. 



SAN FERNANDO COPPBR MINING & REDUCTION CO. v. HUMPHREY. 

(Circuit Court of Appeals, Ninth Circuit. May 3, -1904.) 

No. 955. 

1. APPEAL— FlNDlNQ OF FaCT— ASSIQNMENT OF BeEOR. 

An assignment that ttie court erred in mailing a particular finding of 
fact is not revlevvable on appeal if there is any évidence on wliicli to base 
the finding. 

2. Same— Evidence. 

In an action to recover money alleged to bave been paid as attorney's 
fées and court expenses in the prosecutlon of sults alleged to hâve been 
rendered necessary by defendant's fraudulent acts, a statement of a wlt- 
ness that a certain sum of money, at the time of taking the testlmony, 
had been paid out by plalntiff for attorney's fées and costs of court in 
the effort to regain possession of certain properties which défendant, in 
violation of an alleged trust, had conveyed away, was Insufflaient to jus- 
tlfy a recovery of the amount so paid as damages. 

In Error to the Circuit Court of the United States for the Southern 
District of California. 
See 111 Fed. 772. 

The plaintiff in error, a corporation organized under the laws of Wyomlng, 
brought an action for damages against the défendant in error, and in its com- 
plaint alleged that prier to November 8, 1894, the défendant in error was an 
iucorporator of a corporation known as the San Fernando Mining Company ; 
that on that date said corporation sold to the San Fernando Copper Mining 
& Smelting Company, a corporation of the state of Colorado, bereinaf ter des- 
ignated as the "Smelting Company," ail of its interests in the San Fernando 
copper mines, situate in Lower California, republic of Mexico, and that on 
said date the défendant in error became also an incorporator of said last- 
named company ; that the objects and purposes of said smelting company 
were to acquire by purchase ail the property of the San Fernando mine, as 
well as to carry on a gênerai minlng business in Lower California, and to 
acquire mining properties therein, and that in pursuance thereof the défend- 
ant in error was employed to act as its manager in Lower California ; that 
on June 18, 1895, the smelting company appointed the défendant In error its 
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attorney in fact to procure patents for mines and mlnlng clalms in Lower 
California, elther in his own name or the name of the company ; that there- 
upon said défendant in error did, on May 27, 1895, acqulre an undlvided one- 
half interest in tlie "San Fernando," consisting of flve claims tlieretofore 
owned by David Goldbaum, the other half thereof being owned by one Dr. 
O'Cleary; tliat sucli title was acquired by a deed to tlie défendant in error, 
and tbat tlie considération therefor was |3,000, paid by tlie said corporation 
to the said Goldbaum through the défendant in error ; that at the same time 
and subsequently the défendant in error acquired for the use and beneflt of 
the said corporation divers other mlning claims in Lower California, known 
as the "San Fernando No. 1," the "San Fernando No. 2," the "Calumet Ro- 
sario," the "Hecla Rosario," and the "Iron Mine"; that on Aprll 20, 1897, 
the défendant in error acquired by patent from the Mexican govemment the 
title to the Calumet Rosario and the Hecla Rosario in his own name, and that 
in the year 1897 he acquired title to San Fernando No. 2 — ail of which titles 
were acquired in the name of the défendant in error for the use and beneflt. 
and as the gênerai agent, manager, and trustée, of the corporation ; that ail 
the money required for the patenting, surveying, locating, and acquiring of 
said properties was advanced by the corporation, and that the corporation 
expended therein more than $15,000 ; that the défendant In erroi-, in fraud of 
the rights of the corporation, on September 5, 1898, sold and transferred 
the Calumet Rosario and the lïecla Rosario to Eulogio Romero, and caused 
the title of the iron mine of San Fernando to be conveyed to said Romero ; 
that on January 24, 1899, the défendant in error conveyed the San Fernando 
No. 1, and thereafter conveyed the San Fernando No. 2, to E. Romero ; that 
the said défendant in error, in furtherance of the said fraud, and in order 
to cheat and defraud the said corporation of the title to the said mining prop- 
erties, induced the said E. Romero to convey the same to Thomas E. Brophy 
on or about April 28, 1899, and the said défendant, in considération of ?1, 
conveyed to Thomas E. Brophy the one-half of the San Fernando mine so 
obtained from David Goldbaum ; that demand has been made upon the de- 
fendant in error to exécute his said trust by the exécution and dellvery of 
a deed for said mines to the said corporation, but the said défendant in error 
has neglected and refused to exécute the same; that ail of said acts of the 
défendant in error were done without the knowledge or consent of the said 
corporation, and in fraud of its rights ; that on March 15, 1901 (which was 
10 days befoi-e the commencement of the action), for value received, the said 
smelting company sold and conveyed unto the plaintiff in error ail its real 
and Personal estate, with ail its right and property of whatsoever nature or 
description, together with ail of its right to recover money or personal prop- 
erty, and ail of its right of action arising ont of the violation of any right 
of property or of any obligation. The complaint proceeds to aver that the 
plaintiff in error is obliged to institute proeeedings in Lower California, Mex- 
ico, for the clearing of the title to its property, and has been compelled to in- 
stitute proeeedings to recover the possession thereof, and has been compelled 
to expend a large sum of money for attorney's fées and court expenses, to 
wit, the sum of $10,000, in pursuit and to recover possession and eontrol of 
the said properties, and that by reason of the fraudulent acts and conduet 
of the said défendant in error as aforesaid the plaintiff in error has been 
damaged in the sum of $20,000. The défendant in error, answering, denied 
the allégations of the complaint, and set up a counterclaim thereto, and fur- 
ther pleaded in défense thereof that at ail of the times mentioned in the 
complaint the laws of the republic of Mexico required that a corporation 
organized without that republic, as said smelting company was organized, be- 
fore it could tabe or hold any Interest in real or Personal property, béné- 
ficiai or otherwise, or any interest or any trust in real or Personal property, 
or transact any other business In said republic of Mexico, must procure copies 
of its articles of incorporation, certificate of incorporation, and by-laws of 
said corporation, viséd by the authoritles of the said government where it 
was incorporated, and viséd by the Mexican consul or other accredited agent 
of said republlc résident in the United States, and by the secretary of foreign 
relations of the republic of Mexico, and flle and record the same In the ter- 
ritory of the republic of Mexico, and pay a tax to the republic for viséing 
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sald papers and recordlng the same and for permission to do business In sald 
républlc, and that until such regnirements of the law shall hâve been eom- 
plied with such corporations cannot take or hold any interest in any real 
or Personal property, bénéficiai or otherwise, or any interest in any property, 
or prosecute any business in the republic of Mexico ; that said smelting Com- 
pany never did comply with any of the said laws, never acquired any right 
to hold property in said territory, but intended at ail times to évade said 
laws of said republic. The case was by written stipulation tried before the 
court without a jury. The court heard testimony concerning ail the matters 
in issue, and made spécial findings of fact thereon. Among other findings, 
it was found specially that the plaintifC in error was never compelled to insti- 
tute proceedings in Lower Oalifornia for the clearing of the titles to said 
property, and bas not, by reason of the fraud or fraudulent acts or conduct 
of the défendant in error, been compelled to institute proceedings for the re- 
covery of the possession thereof ; that the plaintilï in error bas not been com- 
pelled to expend a large sum of money for attorney's fées or court expenses, 
or any sum, in pursuit or to recover possession or control of the said prop- 
erty, and that the plaintiff in error has not, by reason of the fraudulent acts 
or conduct of the défendant in error, as alleged in the complaint, been dam- 
aged in the sum of $20,000, or any other sum. Judgment upon the findings 
of fact and conclusions of law was rendered for the défendant in error. 

Withington & Carter, George Fuller, Henry J. O'Brien, and George 
A. Corbin, for plaintiiï in error. 

Oscar A. Trippet, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The action was brought to recover money which the plaintifï in 
error alleged that it was compelled to disburse in prosecuting proceed- 
ings to recover the possession of mining properties situate in the re- 
public of Mexico, to which the défendant in error had held the légal 
title in trust for the plaintifï in error, and which, in violation of said 
trust, he had conveyed to another. The complaint allèges that in the 
prosecution of such proceedings the plaintiff in error has been com- 
pelled to expend in attorney's fées and costs of court, the sum of $10,- 
000. It allèges further, it is true, that the plaintiff in error has, by the 
fraudulent acts and conduct oï the défendant in error, "been damaged 
in the sum of $20,000," but there is no averment of facts in the com- 
plaint showing that damages hâve been sustained further or otherwise 
than in the prosecution of the said proceedings to recover possession. 
There is no allégation that the plaintiff in error has lost any property 
through the acts of the défendant in error, and no information is af- 
forded by the complaint either of the value of its properties, or of the 
resuit of the actions alleged to hâve been prosecuted for the recovery, 
of the same. The Circuit Court has distinctly found that no moneys 
were paid out by the plaintiff in error for the prosecution of the alleged 
actions in the republic of Mexico. This finding under sections 649 and 
700 of the Revised Statutes stands as the spécial verdict of a jury. No 
error is assigned to the admission or exclusion of évidence bearing up- 
on that issue in the case. It is assigned that the court erred in making 
the finding, but such a fînding is not subject to revision by this court 
if there were any évidence upon which it could be made. Dooley v. 
Pease, 180 U. S. 126, 21 Sup. Ct. 329, 45 L. Ed. 457; St. Louis v. 
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Rutz, 138 U. S. 241, 11 Sup. Ct. 337, 34 L. Ed. 941 ; Runkle v. Burn- 
ham, 153 U. S. 235, 14 Sup. Ct. 837, 38 L. Ed. 694; Mcintosh v. Price, 
121 Fed. 716, 58 C. C. A. 136 ; Empire State M. & D. Co. v. Bunker 
Hill & Sullivan M. & C. Co., 114 Fed. 417, 52 C. C. A. 219. The ques- 
tion so submitted to the court was one of fact to be dècided on the évi- 
dence. It is not our province to review the évidence further than may 
be necessary to discover that the case is not one wherein there was no 
évidence to justify the finding. We find from the bill of exceptions 
that Henry E. Wood, the secretary of the smelting company, and one 
of the trustées of the plaintiff in error, testified that the latter corpora- 
tion had paid over $6,000 to various attorneys "in order to recover pos- 
session of one-half of the San Fernando mine, San Fernando No. 1, 
San Fernando No. 2, San Fernando iron mine, and Hecla Rosario and 
Calumet Rosario." This is ail the évidence in regard to the payment 
of such expenses. There is nothing in the évidence contained in the 
bill of exceptions to show the date at which the money was expended — 
whether during the 10 days that intervened between the conveyance 
from the smelting company to the plaintiff in error and the commence- 
ment of the présent action or afterward, but it would seem to be indi- 
cated from some of the évidence offered that, if expended, it was ex- 
pended afterward. Neither is there anything in the évidence to show 
the nature of those proceedings, in which of them or in what manner 
the money was expended, or whether the proceedings were properly in- 
stituted or were successfully conducted. The trial court found spe- 
cially, and correctly, we think, upon the évidence in the case, that the 
défendant in error had never held the Hecla Rosario and the Calumet 
Rosario in trust for the plaintiff in error or its grantor. Money paid 
out in the effort to recover the possession of those claims could not, in 
any event, become the basis of a charge against the défendant in er- 
ror. The évidence does not inform us how much of the $6,000 so said 
to hâve been expended in attorney's fées and costs of court was ex- 
pended to recover the possession of those two mines. The évidence of 
damages must in every caise be clear and explicit, and must be such as 
to demonstrate with reasonable certainty that injury has been sustained 
by the plaintiff in the action by reason of the acts complained of. We 
cannot see that the court erred, in view of the évidence presented in the 
bill of exceptions, in finding that no money had, in conséquence of the 
fraudulent acts or conduct of the défendant in error or otherwise, been 
expended by the plaintiff in error for attorney's fées or court expenses 
in proceedings to recover the possession of the properties which it 
owned. From the bare statement of a witness that a certain sum of 
money had, at the time of taking the testimony, been paid out by the 
plaintiff in error for attorney's fées and costs of court, in the effort 
to regain the possession of properties which the défendant in error, 
in violation of his trust, had conveyed away, it does not necessarily fol- 
low that the sum so paid is recoverable as damages. The finding that 
the plaintiff in error sustained no damages is conclusive of the whole 
right of action, and relieves us from the necessity of considering the 
numerous assignments of error as to other issues in the case. 
The judgment will be affirmed. 
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AMERICAN BRIDGE CO. v. HUNT. 
(Circuit Court of Appeals, Sixth Circuit. May 21, 1904.) 

No. 1,274. 

1. Removai. of Causes— FEDERAL Courts— Jukisdiction— Détermination. 

In a suit removed from the state to the fédéral courts it is the duty of 
the latter at any stage o£ the litlgation to dismiss or remand the suit 
on a defeet of fédéral jurisdlction being made to appear, whether the 
question is ralsed by the parties or not. 

2. SaME— DiVEKSITT OF OiTIZENSHIP— JoiNT DEFENDANTS— SePAEABLE CONTEO- 

VEBSY. 

Where an action for wrongful death is brought in a state court agalnst 
a forelgn corporation and certain of its ofHcers and servants whose citi- 
zenshlp was the same as the plalntlfC's, the rlght of the corporation to 
remove the suit to the fédéral courts depended on whether the record at 
the time of the remoral dlsclosed a separable controversy. 

3. Joint Dépendants — Concubring Acts of Négligence— Défenses. 

Where plaintifC, in an action for death, pleaded a cause of action agalnst 
several défendants, some of whom were of the same citlzenship as plain- 
tiff, the test of plalntifC's rigbt to join such défendants, and thereby pre- 
clude a removai of the cause to the fédéral courts by défendants whose 
citlzenship was diverse, depended on whether there was a légal concert 
or Identity of the défendants in the same tortious act, or In the concur- 
ring acts of négligence eontributing to the same injury, and not whether 
such défendants might présent separate and différent défenses to the ac- 
tion. 

4. Same— Joint Acts of Négligence— Pleading. 

Where, In an action for wrongful death of plalntiff's intestate, the com- 
plaint jolned the co-employë by whose alleged négligence plalntiff's in- 
testate was killed, whose cltizenship was the same as that of plaintiff, 
witU decedent's employer, whieh was a forelgn corporation, and alleged 
that such corporation was négligent in supplying an electrie crâne which 
was not equipped wlth good and sufficlent brakes or other appliances by 
which it might be controlled. In conséquence of which an iron beam being 
carried by the crâne came in contact with other beams on the shop floor, 
causing them to fall on deceased, and that the corporation was also nég- 
ligent in causing the crâne to be operated by a young, inexperienced, and 
unskillful boy, who was alleged to hâve operated the crâne so negligently 
as to permit the beam being carried to swing agalnst the other beams 
and cause them to fall, etc., the complalnt alleged a joint, and not a sep- 
arable, controversy agalnst such défendants. 

In Error to the Circuit Court of the United States for the North- 
ern District of Ohio. 

The intestate of the plaintiff helow was accidentally killed while engagea 
in the discharge of his duties as a servant of the American Bridge Company, 
and this suit is brought under the statute of Ohio to recover damages for a 
wrongful killing. The suit was Instltuted in a common pleas court of the 
state of Ohio. The défendants named in the writ were the American Bridge 
Company, a corporation of the state of New Jersey, carrying on a manufac- 
tuving business within the state of Ohio, Robert H. Ifinch, Phillip Haas, and 
Calvin Guthrie, citizens of the state of Ohio. The pétition, in substance, 
charged that the défendant corporation had large shops at Toledo, Ohio, for 
the construction of iron bridges and other like structures. Among the appli- 

1[2. Diverse citlzenship ground of fédéral jurisdiction, see notes to Shipp 
V. Williams, 10 C. 0. A. 249 ; Mason v. DuUagham, 27 C. C. A. 208. 
H 3. See Removai of Causes, vol. 42, Cent. Dig. § 107. 
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ances used în sald shop was an electrlc crane, used In lifting, movlng, and 
handling heavy iron beams and other castings. It is averred that tbe crane 
was so worn and ont oî repair as to be hard to control, and that it was also 
negligently handled, and so managed as to cause certain iron beams standing 
upon tbe floor of tbe shop to be throvvn down, and that they so fell as to 
crush, maim, and kill tbe deceased, whose duty required him to be upon tbe 
sald floor and among tbe said beams and castings so caused to fall by tbe 
négligent opération of said crane. The plaintiff in error, tbe corporation, 
flled in due time a pétition for tbe removal of tbe suit to tbe Circuit Court 
of the United States, alleging, among other things, that tbe suit was of a civil 
nature, and that the matter in dispute exceeded tbe sum of $2,000, exclusive 
of interest and costs. The ground upon which tbe removal was sought, as 
stated, was In thèse words: "Your petitioner furtber shows that tbere is In 
said action a controversy wholly between cltizens of différent states, and 
whlch controversy is a separable controversy, and can be fully determlned 
between tbem ; that Joseph A. Hunt, administrator of tbe estate of Henry 
E. Baker, deceased, was at the time of the commencement of thls action, 
and still is, a citizen of tbe state of Ohio, reslding in said state, and that the 
said Henry B. Baker, deceased, was during his llfetime and at the time of 
bis death a citizen and résident of the state of Ohio, reslding at Toledo, in 
said state : that your petitioner, American Bridge Company, was at the time 
the alleged cause of action arose in said action, and at tbe time of the com- 
mencement of this action, and still is, a corporation duly organized and ex- 
Istiug under and by virtue of the laws of the state of New Jersey, and a rési- 
dent and citizen of that state. Your petitioner further shows that tbe de- 
fendants Robt. H. Finch, Pbillip Haas, and Calvin Guthrie were at the time 
of tbe commencement of the said action, and still are, citizens of tbe state 
of Ohio, reslding at Toledo, in said state ; that tbe cause of action as shown 
by the pétition is not a joint cause of action against said défendants and your 
petitioner." Bond and seeurity baving been duly given as required by tbe 
etatute, a certified copy of tbe record was iiled in tbe court below. A motion 
to remand to the state court was made and denied. The pleadings were 
thereupon completed, and upon a trial tbere was a jury and verdict for tbe 
plaintiff against the défendant corporation only, and judgment thereon. The 
corporation bas sued out tliis writ of error. 

Doyle & Lewis and J. W. Schaufelberger, for plaintiff in error. 
Charles A. Thatcher, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge, after making the foregoing statement of 
the case, delivered the opinion of the court. 

There is a preliminary question which must be decïded before con- 
sidering the errors assigned, and that is whether the Circuit Court 
rightfully obtained jurisdiction by the proceedings under which the 
cause was removed from the state court. The décision of this ques- 
tion cannot be escaped, for it is the duty of the court at any stage of 
the litigation to dismiss or remand any suit in which a defect of féd- 
éral jurisdiction shall appear, without regard to whether the question 
is made by the parties or not. Great Southern Fire Proof Hôtel Co. 
V. Jones, 177 U. S. 449, 453, 20 Sup. Ct. 690, 44 L. Ed. 842; Défiance 
Water Co. v. Défiance, 191 U. S. 184, 24 Sup. Ct. 63, 48 L. Ed. 140. 
The right of the corporation to remove the suit dépends upon wheth- 
er the record, at the time of the removal, disclosed a separate contro- 
versy. The plaintiff had elected to join the corporation with three 
individual défendants, and to sue the défendants thus joined as joint 
tort feasors, and, if he bas stated on the face of his pleading a cause 
of action which is joint, he had a right to maintain his suit against 
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ail who are liable to him, even though he might hâve brought sep- 
arate suits for the same tort against each of those he has chosen to 
join. Nor does the fact that each défendant so sued might présent 
separate and différent défenses defeat the right to sue them in one 
action. The test of the entirety of the action, and the conséquent 
riglit to Join several défendants in one suit, is found in the légal con- 
cert or identity of the défendants in the same tortious act or in con- 
curring acts of négligence contributing to same injury. Thèse prin- 
ciples, so far as they are applicable to the ascertainment of a sepa- 
rable controversy for purposes of removal under the statute, seem to 
be too well settled to admit of further debate. Pirie v. Tvedt, 115 
U. S. 41, 43, 5 Sup. Ct. 1161, 29 L. Ed. 331 ; L. & N. R. Co. v. Wan- 
gelin, 133 U. S. 599, 10 Sup. Ct. 203, 33 L. Ed. 473 ; C. & O. Ry. Co. 
V. Dixon, 179 U. S. 131, 31 Sup. Ct. 67, 45 L,. Ed. 121 ; Arrowsmith 
V. Nashville & D. R. Co. (C. C.) 57 Fed. 165, 169. Whether there is 
such légal identity of master and servant, or concert between them, 
as to justify a joint action when the act of négligence charged is that 
of the servant alone, and the liability of the master is bottomed not 
upon any immédiate fault of the master, but upon the liability of the 
latter for the négligent acts of the servant, may admit of much dis- 
cussion. Warax v. C. N. O. & T. P. Ry. Co. (C. C.) 72 Fed. 637 ; 
Brvce v. Southern Ry. Co. (C. C.) 122 Fed. 709 ; Davenport v. Soutli- 
ern Ry. Co. (C. C.) 124 Fed. 983 ; Helms v. N. P. Ry. Co. (C. C.) 
120 Fed. 389 ; Mulchey v. Society, 125 Mass. 487 ; Campbell v. Sug- 
ar Co., 62 Me. 553, 16 Am. Rep. 503 ; Lamm et al. v. Parrott Silver 
& Copper Co. (C. C.) 111 Fed. 241. It must be confessed, hovvever, 
that the doctrine of the common law in référence to the joinder of 
master and servant in one suit based alone upon the tort of the serv- 
ant, as in the Warax Case and other cases cited above, is shaken by 
contrary intimations found in Powers v. Chesapeake, etc., Ry. Co., 
169 U. S. 92, 97, 18 Sup. Ct. 264, 42 L. Ed. 673, and Chesapeake & 
Ohio Ry. Co. V. Dixon, 179 U. S. 131, 137, 21 Sup. Ct. 67, 45 L. Ed. 
121. This question, though a nice one, and not foreclosed by author- 
itative décision, does not necessarily arise upon this transcript as we 
construe the averments of the plaintiff's pétition. Thus three of the 
ofîicers or servants of the corporation are joined with the corpora- 
tion as défendants. The citizenship of each of thèse three individual 
défendants is identical with the citizenship of the plaintifif. If, there- 
fore, a joint cause of action is stated against the corporation and any 
one of the individual défendants, a separable and removable contro- 
versy is not shown. 

As to the défendants Finch and Haas, it is averred that they "were 
officers and agents of the défendant company in charge of and were 
assisting in and conducting the business of the défendant company, 
and had charge, over the décèdent, Henry E. Baker, and ail other 
employés in and about the work of the défendant company." No 
other référence is made to thèse two défendants except as they are 
included along with the corporation in averments charging the "de- 
fendants" — meaning to include the corporation and Finch and Haas, 
but not Guthrie — with négligence in furnishing a defective crâne and 
an incompétent man for the opération of the crâne. The liability of 



AMEEIOAN BRIDGE CO, V. HUNT. 305 

Finch and Haas dépends, therefore, upon whether the ofBcers and 
agents of a corporation, through whom it conducts its business op- 
érations, are liable for the négligence of the corporation in respect 
of those Personal duties vvhich the master owes to his servants. No 
Personal act of either nonfeasance or misfeasance is averred. If lia- 
ble at ail, their liability must arise from their officiai relation to the 
Company, and grow out of the failure of the company to discharge 
some duty which it owed to the plaintifif. Whether such an officer 
v'ould be liable for a mère act of nonfeasance to one occupying the 
relation of the plaintifif to the company is at least a question of great 
doubt. Story on Agency (9th Ed.) §§ 308, 309 ; Hukill v. Maysville, 
etc., R. Co. (C. C.) n Fed. 745, 753;' Ewell's Agency, 438; Daven- 
port V. Southern Ry. Co. (C. C.) 124 Fed. 984; Osborne v. Morgan, 
130 Mass. 103, 39 Am. Rep. 437. But it is unnecessary to détermine 
whether any cause of action is stated against Finch and Haas, or 
either of them, or, if so, whether the action against them may be 
joined with one against the corporation, because we hâve reached the 
conclusion that concurrent acts of négligence are averred against the 
bridge company and the other individual défendant, Calvin Guthrie. 
Thus the corporation is averred to hâve been négligent in supplying 
an electric crâne "which was not equipped with good and sufficient 
brakes or other appliances" by which it might be controlled, and that, 
as a conséquence, an iron beam being carried by the said crâne came 
into contact with other beams standing upon the shop floor, causing 
one of them to fall upon the décèdent. It is also averred that the cor- 
poration was négligent in that they had "caused said crâne to be op- 
erated by a young, inexperienced, and unskillful boy, who was not of 
such skill and expérience as to be able to handle such crâne," etc. 
There are certain other vague averments in respect to the insecure 
manner in which certain beams were sufifered to stand upright upon 
the iloor, and liable to be toppled over if touched by objects being 
carried or swung by the crâne, and also in respect to an absence of a 
rule requiring notice of the swinging of the crâne. It is enough that 
the corporation is charged with négligence in retaining a defective 
crâne and with intrusting its management to an unskilled and inexpe- 
rienced servant. In respect of the défendant Calvin Guthrie, who was 
the "unskilled and inexperienced boy" in charge of the opération of 
said defective crâne, it is averred that he (Guthrie) "was négligent in 
operating the same in that he permitted said floor beam [referring to 
an iron casting being carried or moved by the crâne] to swing 
against said other beams, and allowed it to be set upon said floor 
with such force and violence as to fall against other beams." Thus 
we hâve the négligence of the company in respect to its duty in fur- 
nishing a reasonably safe appliance and compétent fellow servants 
concurring with the négligence of the défendant Calvin Guthrie in 
the management of a defective crâne to bring about the injury to the 
décèdent. 

But it is însisted that it is a misconstruction of the pétition to read 
it as charging any négligence whatever against the défendant Guth- 
rie. It must be conceded that if, upon a fair and reasonable construc- 
tion of the averments of the pétition, no facts are averred which, as 
130 F.— 20 
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matter of law, îf proven, would constitute actîonable négligence 
against Guthrie, his joinder as a défendant with the corporation wiU 
not prevent a removal. Concurring négligence of master and serv- 
ant is essential to the right of joint action, and it is clear that, if no 
négligence of any character is averred against the servant, concur- 
rent négligence is not charged. This contention is based upon a 
clause in the paragraph of the pétition charging négligence against 
the corporation and the other individual défendants, Finch and Haas, 
in respect of the defective character of the crâne. It is said, in char- 
acterizing this crâne, that the brakes were so insufficient "that the 
person who was operating the same was unable to control or stop" 
its movement, etc., and that tfie défendants had caused said crâne 
"to be operated with its electrical attachments in such condition that 
the same could not be controlled." In a subséquent paragraph, deal- 
ing with the suit as one against the défendant Guthrie, it is charged 
that he was négligent in operating this very crâne, and permitted it 
to swing a beam being carried against beams standing upon the floor, 
knocking them over, so that they fell upon the décèdent. The most 
that can be said is that, if it is true, as charged, that the défendant 
Guthrie negligently mismanaged the movements of the crâne so as 
to permit it to swing against other objects, and so topple them over, 
that the crâne, even though defective in its brakes or electrical at- 
tachments, was not so defective and insufificient as to hâve been in- 
capable of ail control by the operator, as charged by the prior para- 
graph. Guthrie's négligence must hâve co-operated with the négli- 
gence of the corporation. Evidence that the crâne was insufficient 
and defective, and that the defects had contributed proximately to 
the injury complained of, would clearly hâve established a case 
against the corporation, although it did not appear that the defects 
were so grave as to render the movements of the machine absolutely 
uncontrollable by a skillful and compétent operator. Evidence of 
affirmative mismanagement of a defective machine by an incompétent 
operator would make out a prima facie case against the operator if 
his mismanagement proximately contributed to the injury of the dé- 
cèdent. But it is not averred that the defects were such as that the 
machine was uncontrollable by a compétent and skillful servant, but 
only that it was uncontrollable by the operator. The operator was 
Guthrie, and it is averred that he was "not of such skill and expéri- 
ence as to be able to handle such crâne," etc. The conclusion we 
reach is that a separable controversy did not appear upon the plead- 
ings as they stood at the time of removal. 

The judgment will be reversed, and the court below directed to 
remand the suit to the state court. The plaintifï in error will pay 
ail the costs incurred since the wrongful removal. 
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In re SIMPSON MFG. CO. 

(Circuit Court of Appeals, Seventh Circuit. ApriJ 12, 1904.) 

No. 1,033. 

1. Sale— Recoveby of Peopeett from Receiver— Conditional Delivekt. 

Evidence considered, and held not to entitle the seller of a machine to 
a corporation, which later became bankrupt vvithout having settled there- 
for, to recover the machine from the receiver in bankrUptcy on the ground 
that the sale was conditional, and the machine was not accepted by the 
bankrupt, but to show that it viras delivered under a verbal contract for 
its unconditional sale, and that objections thereto by the président of the 
bankrupt were made for the sole purpose of obtaining delay in settlement. 
the Company being at the time in flnancial difflculty. 

Appeal from the District Court of the United States for the North- 
ern District of Illinois. 

Hill, Clarke & Co., the appellants, filed in the bankruptcy proceedings in 
the court belovs' an intervening pétition asking for the return to them by the 
receiver in bankruptcy of a certain radial drill, with a belt drive, speed shaft, 
and other attaehments, which machiuery, as is alleged, they had shipped to 
the bankrupt at Wlnthrop Harbor, 111., on January 14, 1902, and for which, 
if the machlnery should be accepted by the bankrupt, they were to recelve 
$950 in six notes, eacb for the sum of $158.33, payable at short dates there- 
after. They allège that the machinery was never accepted by the bankrupt ; 
the notes were not signed, but were returned to the petitioners unexecuted ; 
and that they were notifled by the bankrupt, prior to the appointment of the 
receiver, that the machinery was not acceptable to It. Under a creditors' bill 
in the state circuit court for Cook county, 111., a receiver was appointed of 
the bankrupt on April 5, 1902, and upon subséquent proceedings in bankruptcy 
the same person was appointed receiver by the bankruptcy court on June 16, 
1902, and took possession of the property in question, with the manufacturing 
plant of the bankrupt at Winthrop Harbor. The receiver answered the péti- 
tion, claiming lawful possession of the property, and putting at issue the allé- 
gations of the intervening pétition. The matter was referred to a référée in 
bankruptcy, who, on July 7, 1902, flled his report, with the évidence taken be- 
fore him, recommending that the pétition be dismissed without préjudice to 
the right of the interveners to flle their claim as a gênerai claim against the 
bankrupfs estate. Exceptions were filed to this report, which, on the 22d 
day of July, 1903, were overruled, the report confirmed, and the intervening 
pétition dismissed. From this decree the appellants, on the 29th of July, 1903, 
prayed and were allowed an appeal to this court. The évidence touching the 
facts involved is referred to in the opinion of the court 

Lester H. Whipp, for appellant- 
Eugène Stewart, for appellee. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

JENKINS, Circuit Judge (after stating the facts as above). The 
question hère is whether the machinery in question was uncondition- 
ally delivered to and accepted by the bankrupt, or whether the sale was 
a conditional one, under which the machinery was delivered to the 
bankrupt for trial and approval, and not accepted. We hâve recently 
had occasion to consider the rule with respect tO' the passing of title 
in the case of machinery delivered on trial. In re George M. Hill 
Company, 123 Fed. 866, 59 C. C. A. 354. In that case there was a 
written agreement, by the terms of which the machine was delivered, 
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which the purchaser agreed to buy and pay for when the machinery 
was running satisfactorily ; the title and right of possession to remain 
with the seller until the machine was fuUy paid for in cash. We 
there held there must be an acceptance by the buyer ; that mère -receipt 
did not constitute acceptance, which comprehends both physical re- 
ceipt and mental assent ; that the purchaser had right of investigation 
and of reasonable opportunity to détermine whether the machine 
would work satisfactorily. We also endeavored to state the rule with 
respect to the inquiry whether an expressed dissatisfaction by the ven- 
dee was based upon reasonable ground and was rested in good faith, 
to the efifect that, if the purchaser be in fact satisfied, but fraudulent- 
ly and in bad faith arbitrarily or capriciously declared dissatisfaction, 
and the contract had in fact been performed by the vendor, the pur- 
chaser was bound to accept. But in that case we found as a fact that 
continuously from the receipt of the machine the banlcrupt refused to 
accept it; that the question was not whether' he was justifïed in 
the refusai, but whether he did in fact refuse ; and, finding such con- 
tinued refusai, whether it was Justifiable or not, the bankrupt could 
not be heard to say, as against the vendor, that it accepted what it 
constantly declared it would not accept, and could not take advantage 
of its own bad faith and fraud ; and in that respect the receiver of the 
bankrupt stood in the shoes of the bankrupt, and had no higher right 
to the property than the bankrupt could assert. 

The questions hère to be resolved are questions of fact — whether 
the sale was a conditional sale, whether there was an acceptance of 
the thing sold. In December, 1901, a verbal contract was made in re- 
spect of the machinery. The first negotiations were between Simp- 
son, the président, and Bolen, the treasurer, of the bankrupt, on the 
one hand, and Sammons, the manager, and Wigglesworth, a sales- 
man, of Hill, Clarke & Co., upon the other hand. There is some 
conflict or confusion in the testimony with respect to the détails of 
the conversation. The machine was examined, and its working was 
exhibited to the proposing purchasers. It was equipped with an elec- 
tric motor so as to show the exact working of it. Mr. Sammons testi- 
fied that, having settled upon the terms of payment, provided the 
crédit of the proposing puixhasers was satisfactory, .with respect to 
which he would inquire, he was asked what guaranty could be given, 
and he answered that the appellants would guaranty the machine to 
be as represented and to do the work they wanted it for, otherwise 
they were at liberty to return it. He also testified, "I stated to him 
[Simpson] that we vi'ould ship the machine, and guaranty it to be as 
represented, and when he was satisiîed that it was so he could settle 
for it upon the terms that we had agreed upon." Mr. Simpson, the 
président of the bankrupt, who testified for the intervening petition- 
ers, States the first conversation to be that he looked into this particu- 
lar machine, and thought it would be about what he wanted ; that 
he made an arrangement with Hill, Clarke & Co. by which the bankrupt 
would purchase that machine, and the terms upon which the pur- 
chase might be made. lie states another conversation before the de- 
livery of the machine ; that because the machine had not been pres- 
ently delivered he called to ascertain the reason; that the appellants 
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stated to hîm that they were not satisfied with the madiine; that 
they had to experiment with it; that it was taken back to the end of 
the store, and experimented with, and they could not possibly ship it 
in the condition it was in; that they told him that the five-foot arm 
was so heavy at the bottom of the machine that it caused friction 
so that it would not turn easily, and they arranged for a friction roller 
on the bottom end of the stub to reheve the friction ; that he expressed 
doubt as to the f easibility of the friction roller ; that he said he would 
take the machine provided that "the swing of that arm would not 
bother us, and, if it didn't work any better, we would not hâve it 
at any price." Bolen, the treasurer, testifying on the other side, says 
that he was présent at the appellants' place of business but once, and 
that was when the four persons named were there; that the working 
of the machine was exhibited to them, and it was decided to purchase 
it if satisfactory terms could be made, upon which they settled; and 
that not a word was said with respect to shipping the machine on trial. 
Wigglesworth, the salesman of the appellants, who was présent at the 
first conversation, was not called as a witness. 

It is clear that at this first conversation there was no conditional sale, 
for neither witness testifies thereto. A conditional sale, if one there 
was, must rest upon the testimony of Simpson with respect to the sec- 
ond conversation, and to which he alone testifies. According to his 
story, the appellants objected to sending the machinery at that time 
because they found that the five-foot arm was so heavy on the stub 
on the bottom of the machine that it caused friction and would not 
turn easily, and a friction roller was arranged for this bottom end of 
the stub, and that Simpson said he would take the machine provided 
"the swing of the arm would not bother us, and if it didn't work any 
better we would not hâve it at any price." The next that is heard 
of the matter, the machine is shipped to the bankrupt on the 14th of 
January, 1903, and placed in its plant, and put to use therein. The 
communications thereafter were had by correspondence alone. Twen- 
ty-eight days after the shipment, and on the llth of February, 1902, 
the appellants wrote the bankrupt, inclosing a statement of account 
and notes for signature to cover the amount according to the terms 
of the sale, and suggesting that, as the first one would expire in a 
day or two, it would be well to send a check for the amount specified 
in that note. On February 15, 1902, the bankrupt, by Simpson, its 
président, answered this letter, stating that: 

"While the macbine in the main is a very good one, yet it bas two very 
serious defects that should be reniedied before settlement ; one is the old 
trouble of swinging easier, or at least swinging easy enoiigh to make it n 
practical machine. We bave ideas on thi.s score, which we thlnk would be 
of value to you, but we thinlv it will tal>e time and money to make the nee- 
e.ssary changes on the machine ; and the other, which is probably the gréa ter 
fault, is that it bas only about 28" movement on the head. When the splndle 
head is moved up towards the post as far as it will go, the change cannot be 
made on the speed. It seems to us that the mechanism that produces the 
change on the speed, which is the same thing as changing to the back gear. 
and vice versa, could be operated from the other side of the spindle arn). 
This is a matter we would like you to take up, and see what could be done to 
remedy it." 
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On the 18th of February, 1902, the appellants wrote to the bank- 
rupt as follows : 

"Replying to your valued favor of the 15th regarding radial drill would say 
that if it still continues to bother you in swinging toc liard, we can send you 
another roller and holder for the same, and you can put thèse at the bottom 
of the column in front Thls will carry ail the weight on thèse two rollers, 
and we think It -will give you no further trouble In regard to swinging. 

"Regarding the movement of the head, would say that thls is about the sauie 
as any other unlversal radial, and Is fuUy as much, If not more than the Baush 
or Prentice style, which slmply swings the arm and not the column. 

"In regard to the handle for changing the speed, would say that we discov- 
ered a short tlme ago that the head Interfered wlth this handle when in its 
inner position. However, by taking this handle out and putting In a small 
bail handle you will flnd that the head will pass rlght over it. In fact, that 
is what we are now doing, and we should be glad to send you a small bal! 
handle to put In yours, or you can put in one yourselves and remedy the trou- 
ble very quickly. Of course it would not be a very serlous to operate this 
lever from the back, but still it would necessitate running around the machine, 
which we désire to prevent. By having this short bail handle, it enables the 
operator to change thls from the front, and does not interfère wlth any other 
motion. 

"Kindly let us hear from you as to whether we shall get out another rcUer 
to go down the bottom of the front of the column, and whether we shall send 
you the bail handle as mentioned above. 

"We désire to elïect a satisfactory settlement with you on this machine at 
the earliest possible moment, and should be pleased to hear from you by re- 
turn mail." 

On February 19th the bankrupt wrote to the appellants as follows : 

"Your esteemed favor of the 18th instant is at hand, and we hâve mailed 
your letter to our foreman at Winthrop Harbor for considération, and will 
let you know what he says." 

No further letter was addressed by the bankrupt to the appellants, 
but the latter, on March 7, 1902, wrote as follows : 

"We hand you herewith statement of account of the amount of $950.00 which 
was agreed to be settled for by you by giving us six notes to run 1, 2, 3, 4, & 
and 6 months respectively, and dated January 14th, the date of shipment. We 
hâve written you some time since asking you to send us thèse notes, but hâve 
not heard from you, and would ask that you let us bave them at once together 
with cash in settlement of note due February 14th. Your prompt attention 
will oblige." 

This was the end of the correspondence and of ail communication, 
so far as the évidence discloses, between the parties. Mr. Bolen, how- 
ever, testifies that Mr. Simpson never complained to him that the 
machine was unsatisfactory, and that 15 or 16 days after the letter 
of February llth Mr. Simpson told him he did not want to exécute 
ihe notes ; that he did not wish them to become due right along, and 
he expected to make objection to the machine temporarily "until 
we get around to that matter a little better" ; that the company was in 
financLal embarrassment at the time, and Mr. Simpson said he "didn't 
want to sign those notes, for if they were signed we could not meet 
them." Mr. Simpson does not deny this conversation, but does not 
recollect it. Upon the appointment of a receiver, Mr. Simpson, with- 
out authority, took possession of ail the correspondence between the 
parties, and delivered it to the appellants. We are not inclined to 
place undue weight upon the uncorroborated testimony of the presi- 
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dent of a company who is so manifestly a volunteer against that Com- 
pany. His évidence is more strenuous in the interest of the appellants 
tlian that of their own oiScers, and his daim that this machine was con- 
ditionally delivered is contradicted by his own acts, and by the acts 
of the appellants, and by the correspondence. The machine was in 
constant use in the plant of the bankrupt. It is somewhat étrange 
that no complaint of the machine was ever preferred except after 
nearly a month's use of it, and then only in answer to a demand for 
payment; and after the complaint stated in his letter of the 15th of 
February, and after his receipt of the letter of the appellants of the 
18th of February in reply, proposing to rectify the alleged difficulty, 
and after his answer of the 19th of February stating that he had re- 
ferred the matter to the foreman for considération, no further com- 
plaint is preferred, and the machine is continued in use without com- 
plaint for 45 days, until the afïairs of his company passed into the 
hands of a receiver on the 5th day of April. No notice was taken of 
the appellants' letter of March 7th demanding settlement. This con- 
duct fortifies the statement of Bolen that Simpson expected to make 
objections to the machine temporarily for the purpose of postponing 
payment, and that he did not wish to sign the notes, for they could 
not be met at maturity by reason of the financial embarrassment of 
the company. We are satisfied that the objections to the machine 
preferred by him were pretentious merely, not real, and were made 
in bad faith, and that there was acceptance by the bankrupt of the 
machine in question. 

Nor are we able to find in the conduct of the appellants any évi- 
dence of a conditional sale. We may assume that they guarantied, 
as Sammons testified, that the machine was as represented, and would 
do the work for which it was designed. The appellants undoubtedly 
stood ready to fulfîll that guaranty. They went further, and were 
willing and désirons to adjust this new machinery, and rectify any 
minor dilïîculties in opération that could be suggested. But their 
constant demands for settlement of the price to be paid clearly indi- 
cate that they then considered the sale an unconditional one, comr 
pleted by delivery of the machine. After their last demand of March 
7th, to which no answer was vouchsafed, they allowed the machine to 
remain in use by the bankrupt without objection, and without sug- 
gestion that they had further duty to perform with respect to that 
machine; and they had right so to conclude, because the suggestion 
of adjustments contained in their letter of February 18th, which they 
were ready to make, had been entirely ignored, We find no occasion 
to disturb the finding of the court below. 

The decree is afifirmed. 
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tTNITED STATES v. NEW YORK CENT. COAL CO. et al 
(Circuit Court ot Appeals, Second Circuit April 19, 1904.) 

1. COWTEACTS — CONSTHUCTION— BkEACH. 

Défendant agreed to furnisli to the United States, during the fiscal year 
ending June 30, 1902, 600 tons of bituminous coal, with 30 per cent, addl- 
tional at the buyer's option, which was subsequently exercised. On June 
4, 1902, 246 tons remaining undelivered, défendant was notlfied to deliver 
the balance "as soon as practlcable" ; but, no coal having been delivered 
by 11 :30 a. m. on June 27th, the buyer demanded the balance due and 
stated that défendant mlght bave untll 1 o'clock on that day "to décide." 
The buyer's agent returned at that hour, and was Informed that défendant 
"was not going to deliver the coal." Eeld, that the demand on June 27th 
should not be construed as requlring a delivery by 1 o'clock on that day, 
but as a demand for performance within the contract period, and hence 
defendant's reply might properly be treated as a répudiation of the con- 
tract. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Writ of error to review a judgment, dismissing the complaint on 
the merits, entered pursuant to an order to that effect made at the 
trial. The United States, the plaintifï in error, was plaintiff below, 
and the New York Central Coal Company and the surety, the Union 
Surety & Guaranty Company, were défendants. The action was to 
recover damages for breach of contract. 

Henry L. Burnett, U. S. Atty., and Arthur M. King, Asst. U. S. 
Atty. 

Moses D. Moss, for défendant in error New York Cent, Coal Co. 

Before TOWNSEND and COXE, Circuit Judges. 

COXE, Circuit Judge. On May 8, 1901, Capt. Folger, acting for 
and in behalf of the United States, entered into a contract with the 
New York Central Coal Company (hereafter called the défendant), 
by which that company agreed, during the fiscal year ending June 
30, 1902, to furnish and deliver to the plaintiff, at the gênerai light- 
house dépôt at Tompkinsville, N. Y., 600 tons of bituminous coal at 
an agreed price. The plaintiff reserved the right to increase or de- 
crease the stipulated number of tons to the extent of 30 per cent. 
On June 4, 1902, after the delivery of 503^ tons, the plaintiff served 
upon the défendant the foUowing notice : 

"ïou wlll please deliver, under the terms of your contract 277 tons (not 
more) of Georges Creek bituminous coal at thls dépôt (Tompkinsville) as soon 
as practlcable." 

The plaintiff thus exercised its option to call for the maximum 
amount provided for by the contract. On the 7th day of June the 
défendant asked a delay until the end of the month in furnishing the 
coal thus demanded. Whether or not the request was refused does 
not appear. On the 27th day of June, at about half-past 11 in the 
morning-, the plaintiff demanded that the entire amount then due on 
the contract, 346 tons, be delivered and that the défendant might 
hâve until 1 o'clock on the same day to décide. 



UNITED STATES V. NEW YORK CENT. GOAL OO. 313 

The chief clerk of the third lighthouse district, who was acting for 
Capt. Folger in thèse negotiations, testified as follows : 

"I went out and returned at 1 o'clock, and saw him and asked him if he 
was going to dellver the coal, and he said 'No,' that he was not goiug to deliver 
the coal. Then I said, 'If you do not deliver it, we will purchase in the open 
market in accordance with the contract, and charge the différence against 
your bond.' and he said, 'Ail right,' or words to this effect, 'You can purchase 
the coal.' " 

Coal was purchased on the same day, but it was Alleghény and not 
Georges Creek coal. 

The trial court dismissed the complaint on the ground that the 
final unqualified demand was not served until half-past 11 on the 
morning of June 37th "and required immédiate delivery of 346 tons, 
which time was afterwards extended to 1 o'clock on the same day." 
The court was of the opinion that the demand of June 4th, which 
contained the qualifying words "as soon as practicable," gave the 
défendant such time as in its judgment was reasonable in which to 
make the delivery and, therefore, there could be no default, in any 
event, during the life of the contract, until an unqualified demand 
was given. Such a demand was given on the 27th but, in the opinion 
of the court, it only allowed an hour and a half in which to make the 
shipment, which was considered unreasonable if not impossible. 

The crucial question, and in fact the only question, is whether the 
court erred in dismissing the complaint. Upon this question we get 
but little assistance from the briefs. The defendant's brief is largely, 
and the plaintiff's brief is almost exclusively, devoted to a. discussion 
of exceptions relating to the question of damages. In our view ail 
this is irrelevant to the point in issue. If the plaintiff failed to prove 
a cause of action it is wholly immaterial what damages it suffered ; 
if, on the other hand, the court erred in dismissing the complaint, a 
new trial must be ordered and, in either case, a ruling upon the ques- 
tion of damages, as presented by the présent record, will be utterly 
inconsequential. It is quite probable that, in the event of a new tri- 
al, the testimony upon this question will be more satisfactory and 
complète. It seems to hâve been assumed that the occurrences on 
June 27th amounted to an unconditional demand to deliver 346 tons 
of coal at Tompkinsville, Staten Island, within an hour and a half 
aîter notice was served at No. 29 Broadway, New York. Such a de- 
mand, if made, was not only unreasonable, it was unconscionable, 
and the action of the trial court in holding that the défendant was 
not placed in default by failure to comply would not be open to crit- 
icism. But we are unable to accept this view of the transaction as 
correct. 

Twenty-three days prior to this interview between the parties, a 
written demand had been served for the delivery of the coal due up- 
on the contract, and a number of oral notices of similar import had 
been given the défendant by téléphone. No coal had been furnished 
and but three days more remained of the life of the contract. It was 
necessary to get a definite answer from the défendant whether it in- 
tended to furnish the coal or not. When the plaintiff's agent, Mr. 
Conover, called upon the defendant's secretary, Mr. Goodstein, and 
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asked him what he intended to do, he was informed by the latter that 
he could not answer at the moment as some one higher in authority 
would hâve to be consulted and he asked Conover if he would call 
again. Conover testifies: "I said yes, I would give him until 1 
o'clock." Not until 1 o'clock to deliver the coal, but to décide wheth- 
er he intended to perform or repudiate the contract. When Conover 
returned the conversation previously quoted took place and it is in- 
compatible with the theory that the défendant was in default by rea- 
son of the nondelivery of the coal before 1 o'clock. "I asked him," 
said Conover, "if he was going to deliver the coal," not if he had 
delivered the coal. Goodstein replied, "No, he was not going to de- 
liver the coal." The entire conversation shows conclusively, to our 
minds, that the contract was still in force and was so treated by both 
parties until the défendant flatly repudiated it by refusing to perform 
its stipulations. If Conover had intended his interview at half-past 11 
as a peremptory notice to deliver the coal by 1 o'clock of the same 
day he would not hâve returned at the latter hour; he would hâve 
known that delivery was out of the question. The mère fact that he 
returned is conclusive proof that he did not consider it final. In ad- 
dition to this Conover testifies expressly that his object in seeking 
the interview was "to give him a chance to deliver the coal under the 
terms of the contract." 

There is évidence that a letter was presented to Goodstein at the 
interview on the 37th, which was a demand to deliver 377 tons of 
coal, but the letter was not introduced in évidence and the witness 
was not permitted to state its contents in détail. This letter, so far 
as its purport is disclosed, throws no additional light on the contro- 
versy. The contract provided that the coal was "to be furnished in 
such quantities and at such times during the fiscal year as the in- 
spector may require," and the défendant agreed "to be governed in 
ail matters regarding the fuel to be delivered under this contract" by 
the inspecter or his authorized agent. On June 4, 1902, 246 tons of 
coal were due under the contract. On that day the défendant was 
notified to deliver the coal. The words "as soon as practicable" did 
not change the légal obligation of the défendant ; the law implied a 
reasonable time in which to make the delivery. If nothing more had 
been donc it seems obvious that the défendant would hâve been in 
default and liable for damages if he had allowed the contract to ex- 
pire without making the delivery. Did anything transpire thereafter 
to change the légal status of the défendant? We think not. The 
notice of June 4th remained in full force; it was never withdrawn, 
changed or modified. In the absence of ail proof to the contrary it 
cannot be said that 26 days was not sufhcient time within which to 
deliver 346 tons of coal. Yet during 33 days of this period the de- 
fendant did nothing and the record contains no shadow of an excuse 
for this inaction. The interview of June 37th was the final effort 
of the plaintifï to induce the défendant to perform its contract and 
had the défendant desired to make the delivery during the three re- 
maining days he would undoubtedly hâve been permitted to do so. 
If consent were necessary it would hâve been granted, although we 
see no reason why the défendant had not, in any event, the strict le- 
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gai right to make the delivery pursuant to the provisions of the con- 

tract. 

It will be noted that no complaint was made by the défendant that 
insufficient time had been allowed. No additional time was requested 
and no excuse of any kînd was presented. The final demand for per- 
formance was met by a point blank refusai. The contract was then 
at an end and the plaintift was not called on to wait longer to secure 
the coal which défendant had agreed to furnish. The répudiation 
of the contract, so far as the facts are disclosed by the présent rec- 
ord, appears, in our judgment, to hâve been without palliation or 
excuse. We think, therefore, that it was error to dismiss the com- 
plaint. 

The judgment is reversed. 
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(Circuit Court of Appeals, Seventli Circuit April 12, 1904.) 

No. 1,024. 

1. Bankruptct— Peeiteeentiai. Teansfeb op Peopertt— Deposit is Bank. 

The deposit of money in bank by an insolvent witbin four months prior 
to his banlcruptey, on open account, subject to eheck, does not constitute 
a transfer of property amounting to a préférence, under Bankr. Act July 
1, 1898, c. 541, § 60a, 30 Stat. 562 [U. S. Comp. St. 1901, p. 3445], althougli 
ttie banli may be at the time a créditer, and under section 68a the bank 
bas the right to set off so mueh of Its daims as equals the balance in 
such account. 

2. Same— Payment of Notes to Indohsee. ' 

The payment to a bank by an insolvent, within four months prier to 
bankruptcy, of notes given to third persons, but which bave been in- 
dorsed to and are owned by the bank, constitutes a préférence given to 
the bank, under Bankr. Act July 1, 1898, c. 541, § 60a, 30 Stat. 562 [U. S. 
Comp. St 1901, p. 3445], which it must surrender under section 57g before 
proving a claim against the estate. 

3. Same— Patments and New Crédits— Net Result or Teansactions. 

A corporation previous to its bankruptcy had borrowed large sums from 
a bank, giving its notes therefor, and had aiso obtained a discount of cus- 
tomers' notes, which it indorsed. The bank had aIso discounted notes 
given by the corporation to third persons. Such transactions eontinued 
during the four months prior to bankruptcy, the corporation being in fact 
insolvent, but the bank having no knowledge or notice of such fact. The 
net resuit of the transactions during such time was to decrease the cor- 
poration's direct indebtedness on its own notes, both those given direct 
to the bank and those given to third persons, by the excess of payments 
over new notes given, but to increase its contingent indebtedness on in- 
dorsenients of customers' notes. Held, that the latter should not be con- 
sldered in determining the amount of préférences received by the bank 
which must be surrendered under Bankr. Act July 1, 1898, c. 541, § 57g, 
30 Stat. 560 [U. S. Comp. St. 1901, p. 3443], as a condition to its proving 
a daim against the estate, since the dlscounting of the customers' notes 
which were the bankrupt's property did not increase its estate, but that 
the excess of payments over new crédits on both the other items of direct 
indebtedness, taken together, constituted a préférence, which must be sur- 
rendered. 
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Appeal from the District Court of the United States for the North- 
ern District of Illinois. 

See 123 Fed. 866, 59 C. C. A. 354, 

Orville Peckham, for appellant. 
Horace Kent Tenney, for appelleé. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

JENKINS, Circuit Judge. The First National Bank of Chicago, 
the appellant hère, filed in the bankruptcy court its amended claim 
against the estate of the bankrupt. 

The indcbtedness to the appellant is not in dispute. The contest 
below, as hère, had référence to certain payments made by the bank- 
rupt within four months prior to the filing of the pétition in bank- 
ruptcy. On June 4, 1903, the référée made an order which upon 
pétition for review he certified to the court below, wherein he found, 
first, that there was due to the bank from the bankrupt upon notes 
executed by it payable to the bank, and upon its indorsemeuts of 
notes of third persons, held by the bankrupt, the sum of $55,644.45 ; 
second, that the bankrupt for four months prior to the fihng of thé 
pétition in bankruptcy was wholly insolvent and not possessed of 
property sufficient to pay its debts ; third, that within the period of 
four months the bank received from the bankrupt the sum of $3,- 
700.93, which was paid and received with knowledge by the bank 
of the fact of insolvency, and that such payment was a préférence 
which the trustée was entitled to recover from the bank ; fourth, that 
within the stated period the bankrupt paid to the bank the further 
sum of $77,005.53, which was received without knowledge of the 
bankrupt's insolvency, which payment constituted a préférence which 
the bank was bound to pay to the trustée as a condition of proving 
its claim against the estate. It was thereupon ordered that the claim 
of the bank be disallowed, unless the bank should within 10 days 
pay to the trustée the amount of $80,706.46, and if such sum should 
be paid the claim of the bank should be allowed at the sum of $136,- 
350.91. On the 2Sd of July, 1903, upon the hearing, the court below 
approved and confîrmed the findings and judgment of the référée, 
which decree the bank brings hère for review. 

The bankrupt, a corporation engaged in the book business in the 
city of Chicago, and against whom a pétition in bankruptcy was filed 
on March 6, 1902, had been for a long time a customer of the First 
National Bank, maintaining a deposit account with it, and was à 
constant and large borrower of money from it. The bank was 
ignorant of the insolvency of the bankrupt until March 4, 1902, two 
days before the filing of the pétition in bankruptcy. In its dealings 
with the bankrupt the bank kept a "loan account" and a "deposit ac- 
count." The loan account included direct loans, being discount to 
the bankrupt of its notes (herein designated as direct indcbtedness), 
and notes of customers of the bankrupt received from, indorsed by, 
and discounted for it (herein called contingent indcbtedness). Dur- 
ing the same period the bank discounted for others of its customers 
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notes of the George M. Hill Company to a large amount, indorsed 
by such other customers. Such discounts, however, did net appear 
in the loan account of the bankrupt kept by the bank, but in the loan 
account of the customers for whom the discounts were made. On 
November 6th, the commencement of the period of four months im- 
mediately preceding the filing of the pétition in bankruptcy, the loan 
account stood as follows : 

Direct indebtedness $30,000 00 

Contingent Indebtedness 39,700 00 

$69,700 00 

On March 6, 1902, the date of the filing of the pétition in bank- 
ruptcy, the loan account exhibited as follows : 

Direct indebtedness $23,500 00 

Contingent indebtedness 51,829 80 

$75,329 86 

There was in fact $20,000 in addition paid during the stated period, 
but with the money of the bank loaned for that purpose. The loans 
were for like amounts, and were contemporaneous with the payments, 
and are treated by the référée as renewals and not considered as 
payments. The amount actually paid by the bankrupt upon its di- 
rect indebtedness during the stated period of four months was $17,- 
500. The last payment, $2,500, was made January 7, 1902, and re- 
duced the direct indebtedness at that date to $15,000, at which sum 
it remained until February llth, when $5,000 was added, and on 
March Ist $3,500 more was loaned, making the total direct indebted- 
ness, at the date of filing the pétition in bankruptcy, $33,500. 

On the second day before the filing of the pétition in bankruptcy, 
and after knowledge of the insolvency of the George M. Hill Com- 
pany, the bank appropriated the balance in the deposit account stand- 
ing to the crédit of the company, to wit, $3,700.93, and applied it 
upon the direct indebtedness in the loan account. 

During the stated period of four months the bankrupt paid to the 
bank on its promissory notes discounted by the bank for third par- 
ties, and owned by the bank, the sum of $59,505.53. Thèse payments 
do not appear upon the loan account of the bank with the George M. 
Hill Company, but in the loan account kept by the bank with the 
customers for whom the discount of the notes was made. The sums 
thus received by the bank within the stated period of four months 
were thèse : 

On loan account $17,500 00 

In payment of bankrupt's notes discounted by tbe bank for third 

parties 59,505 53 

Appropriated balance 3,700 93 

$80,706 46 

Thèse accounts the référée held to be préférences, the appropriated 
balance to be repaid to the trustée, because received with knowledge 
of insolvency, and the others to be repaid as a condition of the al- 
lowance of the bank 's claim. 
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The contention hère is with respect to the rulîng upon eacH of 
thèse sums. 

First. With respect to the appropriated balance of $3,700.93, it 
was ruled below that because the appropriation of that amount was 
with knowledge of the insolvency of the George M. Hill Company 
it was a transfer of property amounting to a préférence, under sec- 
tion 60a of the bankruptcy act of July 1, 1898, c. 541, 30 Stat. 562 
- [U. S. Comp. St. 1901, p. 3445]. It is sufHcient to say that the pré- 
cise question has recently been ruled to the contrary by the Suprême 
Court, in New York County National Bank v. Massey, 192 U. S. 138, 
24 Sup. Ct. 199, 48 h. Ed. 380. In this respect, therefore, the référée 
and the court were in error. 

Second. It is insisted by the appellant that payment by the bank- 
rupt of notes given by it to third parties and discounted by the bank 
were, under the law, preferential payments to those for whom the 
bank discounted the notes, and were not preferential payments to 
the bank. We are not able to concur in this contention. The fact 
that the bank did not enter thèse notes in its loan account with the 
bankrupt, but in the account with the parties for whom they were 
discounted, is of no moment. The real question is, what was the 
true nature of the transaction? Was payment under the law prefer- 
ential to the bank receiving payment? The title of the bank to thèse 
notes was absolute. The debt thereby evidenced was a debt owing 
by the bankrupt to the bank. True, the original payées of the notes 
were liable to the bank upon their indorsements of the notes, con- 
tingent upon their dishonor by the maker and upon due notice of 
such dishonor. True that, in the absence of a bankruptcy law, pay- 
ment of the notes by the maker would inure to the benefît of the in- 
dorsers, relieving them from such contingent liability. True, also, 
that the debt of the bankrupt expressed by the notes would become a 
debt to the indorsers if and when, in discharge of their liability as 
indorsers,^ they should repossess themselves of the notes. But it 
was the bank, not the indorsers, who received the preferential pay- 
ment. The release of the indorsers from contingent liability, if such 
release was effected by such payment, was an incident not aflfecting 
the penalty imposed by the bankruptcy act for the receipt, however 
innocent, of a preferential payment. Within the définitions of the 
bankruptcy act the indorser has been held to be a creditor of the 
bankrupt, while his liability as an indorser is contingent, so as to 
charge him with preferential payment made to the holder of the note. 
Swarts V. Siegel, 117 Fed. 13, 54 C. C. A. 399. But none the less 
is the owner of the note Hkewise subjected to the penalties of the act 
for receipt of such preferential payment. Swarts v. Fourth National 
Bank of St. Louis, 117 Fed. 1, 54 C. C. A. 387. In thèse cases both 
the bank and the indorsers were held chargeable for receipt of prefer- 
ential payment by reason of the amount paid to the bank, which 
payment must be refunded before either party could prove an inde- 
pendent claim against the bankrupt with which the other party was 
in no wise connected. This would not resuit, as counsel supposed, 
that in such case the insolvent estate would recover twice what it 
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lost. Only the amount by which the assets of the estate had been 
depleted must be returned. 

It is further said that the bank, refusing to receive payment of the 
notes, would thereby discharge the indorser. The contention is not 
free from difficulty, and if that resuit would follow the enforcement of 
the act would be productive of injustice. But we think the matter 
has been ruled by the Suprême Court in Bartholow v. Bean, 18 Wall. 
635, 21 L. Ed. 866, a case arising under the former bankruptcy act 
(Act March 2, 1867, c. 176, 14 Stat. 534, 536). The question was 
presented in that case, and Mr. Justice Miller, delivering the opinion 
of the court, said : 

"It is very obvfous that the statute Intended, In pursult of Its poUcy of equal 
distribution, to exclude both the holder of the note and the surety or indorser 
from the right to receive payment from the insolvent bankrupt. It is for- 
bidden. It is called a fraud upon the statute in one place and an évasion of 
it in another. It was made by the statute equally the duty of the holder of 
the note and of the indorser to refuse to receive sueh a payment Under thèse 
circumstances, whatever might hâve been the right of the Indorser, In the ab- 
sence of the bankrupt law, to set up a tender by the debtor and a refusai of 
the note holder to receive payment, as a défense to a suit against him as in- 
dorser, no court of law or equity could sustain such a défense, while that law 
furnishes the paramount rule of conduct for ail parties to the transaction; 
and when in obeying the mandates of that law the indorser is placed in no 
worse position than he was before, while by receiving the money the holder 
of the note makes himself liable to a judgment for the amount in favor of the 
bankrupt's assignée, and loses his right to recover, either of the indorser or of 
the bankrupt's estate." 

Within the rule in Pirie v. Chicago Title & Trust Companv, 183 
U. S. 438, 21 Sup. Ct. 906, 45 L. Ed. 1171, and In re Fort Wayne 
Electric Corp., 99 Fed. 400, 39 C. C. A. 583, we hâve no doubt that 
the amount of thèse notes thus paid should be refunded as a condition 
that the bank prove its other claim. The payment of the several 
notes was the payment of a debt within the stated period, which 
inured to the détriment of the bankrupt's estate, disturbing the equal- 
ity of the statute and forbidden by the statute. 

Third. In Jaquith v. Alden, 189 U. S. 78, 23 Sup. Ct. 649, 47 L. 
Ed. 717, it was ruled that payments on a running account, in the 
usual course of business, by a person whose property has actually 
become insufficient to pay debts, where new sales succeeded pay- 
ments, and the net resuit was to increase his estate, and the seller 
had no knowledge or notice of the insolvency, and no reason to be- 
lieve an intention to prefer, are not préférences which must be sur- 
rendered as a condition to the allowance of a proof of claim under 
the bankruptcy act. It is insisted by the appellant that under this 
rule it was improper to require the repayment of the sum of $17,500 
paid during the stated period upon the direct indebtedness. It is 
to be observed that this account with the bankrupt kept by the bank 
does not include the notes of the bankrupt discounted by the bank 
for the respective payées of those notes, and which, as we hâve said 
in the preceding paragraph, was the debt of the bankrupt to the bank, 
and upon which was paid the sum of $59,505.53 during the stated 
period. We think that in stating the accounts between the parties, 
within the rule declared in Jaquith v. Alden, ail the transactions be- 
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tween the parties must be included, and that we are not limited to an 
account as it is stated or was kept by the bank, because we are to 
inquire whether the net resuit of the transaction was to increase or 
decrease the estate of the bankrupt. If the account was stated in- 
cluding that amount, there remains no question that the net resuU 
of the dealings was to decrease the bankrupt's estate, and that the 
bank is therefore chargeable with the amount of that net decrease as 
a condition of proving its claim. Treating the account, however, as 
it is stated by the bank, there appears, during the stated period, to 
hâve been a decrease of direct indebtedness of $6,500, and an in- 
crease of contingent indebtedness of $13,129.18, showing an apparent 
net increase of indebtedness of $5,629.18. The inquiry présents it- 
self whether the contingent indebtedness is properly included in that 
account. That contingent indebtedness was the contingent Habihty 
of the bankrupt upon notes of its customers discounted by the bank 
upon its indorsement of those notes and the proceeds paid to the 
bankrupt. This created no increase of the bankrupt's estate, for 
thèse notes were assets of the bankrupt, which by the transaction it 
had simply converted into money. Its liability upon thèse notes to 
the bank was contingent upon dishonor of the notes and due notice 
of such dishonor, and the bank's claim thereon might be proven as a 
contingent claim. The amount of liability could only be determined 
at the maturity of the notes. At the time of the bankruptcy the 
amount of thèse notes was $51,829.86, upon which there was paid by 
makers of them, at or before the hearing by the référée, the sum 
of $4,433.19. Whether and to what extent the bankrupt's estate 
should be charged could only be determined when the contingent 
liability had become an absolute liabihty. But, since the test is not 
whether the bank was damaged by it, or the indebtedness to it in- 
creased, but whether the bankrupt's estate was increased, and as the 
discount of thèse notes did not increase the bankrupt's estate, but op- 
erated merely to convert existing assets into cash, we do not think 
that this contingent HabiUty should be permitted, in stating the ac- 
count, to work an increase of behefit to the estate. 

The référée and the court below allowed, as a preferential pay- 
ment, the sum of $17,500 upon the direct indebtedness during the 
stated period, upon the postulate that there was a decrease of that 
direct indebtedness during the stated period of $6,500. Thèse pay- 
ments were made on or prior to January 7, 1902, reducing the di- 
rect indebtedness at that date to $15,000 ; but by discou.nts obtained 
February llth of $5,000, and March Ist of $3,500, the direct indebted- 
ness was increased from $15,000 on January 7th to $23,500 at th& 
date of filing the pétition in bankruptcy. The actual decrease of 
indebtedness between the 6th day of November, 1901, and the 6th 
day of March, 1902, was $6,500, and yet the court below bas charged 
as a preferential payment the total payments made upon this direct 
indebtedness of $17,500, ignoring the subséquent discount by the 
bank during the stated period, and by which the estate was increased. 
The court below, nevertheless, ignored the payment of $20,000 be- 
cause the payments were made by renewal notes, and the estate, with 
respect to increase or decrease of assets, was unaffected thereby. By 
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the bankruptcy statute, section 57g- (30 Stat. 560 [U. S. Comp. St. 
1901, p. 3443]), the claims of creditors who hâve received préférences 
shall not be allowed unless such creditors shall surrender their préfér- 
ences ; and under the rule in Jaquith v. Alden we must ascertain the 
net resuit of gain or loss to the estate during the stated period, and, 
treating this account of direct indebtedness by itself, there was a 
direct loss to the estate of only $6,500, and the amount of préférence 
could only be that sum. Restoration, not punishment, is the object 
of this law. It was therefore not correct to hold the entire payment 
of $17,500 to be a préférence. It results, therefore, that, in ascertain- 
ing the amount which should be required to be paid to the trustée as 
a condition of proving the claim of the bank, the amount of payments 
upon the notes of the bankrupt discounted to third parties, to wit, 
$59,505.53, should be included, to which should be added the amount 
of préférence on direct indebtedness of $6,500, making a total of $66,- 
005.53. 

The decree is reversed, and the cause is remanded, with directions 
to the court below to enter a decree in conformity with the views 
herein expressed. 



THE NEWBURGH. 

(Circuit Court of Appeals, Second Circuit. Aprll 19, 1904.) 

No. 191. 

1. Collision— MoviNO and Anchobed Vessel— Bubden of PsoviNa Con- 

TKIBUTOKY FAULT. 

Where a steamer proceedlng up the Hudson river was clearly In fault 
for a collision with an anchored llghter because of her excessive speed 
In a dense fog and her fault was sufficient to account for the collision be- 
cause those in charge were ignorant whether she was or was not on the 
anchorage grounds, the burden rested upon her to prove clearly that the 
lighter was chargeable with contributory fault for being anchored outside 
the anchorage grounds. 

2. Same— Evidence Oonsidebed. 

A lighter with a tow started up North river when a dense fog came on. 
Having proceeded to the vlcinity of lOOth street above the crossing fer- 
ries, she made for the anchorage grounds on the west side of the river, 
and, after taking soundings and proceedlng as far as she thought was 
safe, anchored, where she was later struck by a passing steamer, which 
was going at a speed of eight miles an hour, and sunk. Her exact location 
when anchored was not known, but the weight of évidence indicated that 
she was on the anchorage grounds. Held, that such évidence was not 
sufficient to charge her with contributory fault, the fault of the steamer 
being clear. 

8. Same— Anchobino in Hudson River— Statutobt Requibements. 

Act March 3, 1899, c. 425, § 15, 30 Stat. 1152 [U. S. Comp. St. 1901, p. 
3543], providing that It sball be unlawful to tie up or anchor vessels or 
other craft in navigable channels In such manner as to prevent or obstruct 
the passage of other vessels, does not condemn a lighter which, compelled 
to anchor in the Hudson river because of a dense fog, made her way to the 
side on which were the anchorage grounds, as far as was considered safe, 
and anchored after taking soundings which indicated that she was within 
the grounds ; the exercise of précautions commensurate with the danger 
being ail that is required. 

130 F.— 21 
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Appeal from the District Court of the United States for the South- 
ern District of New York. 

The Ubel was flled by Eugène S. Belden, In behalf of the owners, Insurers, 
master and crew of the steam llghter Clifford. The libelants appeal from a 
final decree of the District Court for the Southern District of New York, hold- 
ing the propeller Newburgh llable for half the damages received by the 
Clifford by reason of a collision with the Newburgh in the Hudson River, off 
104th Street, at about half past 9 on the morning of December 29, 1901, during 
a dense fog. The Newburgh was held in fault for excessive speed. Her clalm- 
ant, the Central Hudson Steamboat Company, has not appealed. The Clifford 
was held in fault for anchoring off the deslgnated anchorage ground. 

The opinion below is reported in 124 Fed. 954. 

Samuel Park, for appellants. 

Charles C. Burlingham and Charles L. Kingsley, for appellee. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

COXE, Circuit Judge. No appeal having been taken by the claim- 
ant the négligence of the Newburgh must be considered as established 
beyond controversy. 

The single question to be determined is whether the Clifford was at 
fault in anchoring at the place where the collision occurred. Was 
she on the anchorage ground, namely, west of a Une drawn through 
the center of the river ? The testimony was taken by déposition and 
was submitted on briefs in the District Court, no oral argument be- 
ing made. The District Judge assumed that it was conceded that the 
Clifford was somewhat to the eastward of the anchorage ground. 
No such concession is made in this court. Entertaining the idea that 
there was no dispute regarding the position of the Chfford the judge, 
very naturally, deemed it unnecessary to enter into an independent 
examination of the évidence bearing upon the question of location. 
That question is the principal one debated in this court and, after 
giving it careful considération, we are led to the conclusion that the 
prépondérance of proof is to the efïect that the Clifford was on the 
anchorage ground at the time of the collision and that the most fa- 
vorable finding to which the Newburgh is entitled is that the question 
is involved in doubt. Our reasons for reaching this conclusion are 
as follows : 

First. No one knows, or prétends to state as a fact, the précise 
location of the Clifford. It is known that she was near the center of 
the river and either on or near the anchorage grounds. Beyond this 
ail is inference and guesswork. The testimony of the master of the 
CHfford that "I didn't think it safe to get on any anchorage ground 
there — it was a good place to get in collision," has no référence what- 
ever to the place where he actually dropped anchor. He was refer- 
ring to the situation at 56th street, more than two miles below, where 
the anchorage ground was directly in the path of the ferries. 

Second. The master of the Clifford says that he was either on the 
anchorage ground or "right close to it," and gives his reasons for his 
opinion. Before anchoring soundings were taken. The depth of the 
water on the anchorage ground does not exceed ten fathoms and the 
line showed six fathoms, indicating that he was well within the zone 
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of safety. It is true that when asked for his opinion as to his where- 
abouts the master was not altogether clear. It is manifest that he 
did not know exactly where he was. At one time he testified that he 
thought he was on the anchorage grounds. At another time he said, 
"I don't think I was on them. Of course, I couldn't tell or not; I 
was trying to avoid collision." And,- again, he said he anchored on 
the edge. Nevertheless, the déduction frora the undisputed fact that 
the depth of the water was but six or seven fathoms corroborâtes the 
libelants' theory that the Clifford was on the anchorage ground. 

Third. The Clifford was examined by the superintendent of the 
wrecking company the day after the collision and he found her in the 
same position as when she sank, nearer the New Jersey than the New 
York shore, close to the channel bank on the west side of the river 
and well onto the anchorage ground. This would be conclusive as 
to her location were it not for the fact that immediately after the 
blow the Newburgh, with her stem still in the wound made by the 
coUision, endeavored to push the Clifford into shoal water. There is 
a différence of opinion as to what the effect of this maneuver was. 
The libelants' witnesses think that it did not move her an inch. The 
claimant's witnesses, on the other hand, are of the opinion that the 
Clifford must hâve been moved, though no one seems to be able to 
give the distance or the direction with accuracy. The testimony of 
the pilot of the Newburgh that the Clifford was moved half of a 
mile westward from the place of collision is evidently untrustworthy, 
for, if the chart correctly shows the width of the river at 104th street, 
she would hâve brought up on the New Jersey shore. When it is 
remembered that the Clifford had eut her large port anchor, with 30 
fathoms of chain, that she was rapidly filling and that the Newburgh 
had her stem in a wound which extended to the mast, so that she 
was endeavoring to push the Clifford broadsides through the water, 
the contention that she was moved for any considérable distance 
does not commend itself to the court. 

Fourth. We do not lose sight of the fact that "a line of three white 
buoys marks the east lirait of the anchorage ground" and that they 
are located from 125th street down to Hoboken. The claimant's 
testimony indicates that one of thèse was located between 46th and 
50th streets and another a little below 96th street. The master and 
pilots of the Newburgh testify that she passed the buoy at 50th street 
about 200 feet on her port side. This was two miles and more below 
the place of the collision and, in the absence of other proof, would 
seem to offer an exceedingly slight foundation for the argument that 
she did not cross the eastern edge of the anchorage ground at 104th 
street. We are unable to find a particle of testimony that any one 
on the Newburgh saw the buoy at 96th street before the collision. 
This seems to us most significant and accords with the libelants' 
theory. One of the Newburgh's witnesses, Monahan, testifies as fol- 
lows : 

"I saw two buoys. The other one was off a trifle below 96th street, that 
was after the collision; I was bringing the lighter back to the 86th street 
dock— 96th street" 
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This would indicate that he was west of this buoy when he passed 
up the river, for if he had passed 200 feet to the eastward it is not 
clear how he could hâve seen it in a dense fog going from the place 
of colHsion to the dock on the New York side. However this may 
be, it seems évident that if this buoy had been 200 feet on her port 
side some one on the Newburgh would hâve seen it. 

Fifth. The testimony of the witnesses for the claimant as to the 
location of the collision is confused and uncertain. One of them 
says it might hâve been ofï 78th, 79th or 80th street, and the others 
place it at about 79th street. This obvious error does not prove that 
the witnesses were intentionally misrepresenting the facts, but it does 
demonstrate the absolute impossibility of making accurate observa- 
tions in the circumstances existing on the morning in question. As 
before stated the weight of évidence favors the libelants' contention 
that the Clifford was on the anchorage ground. But let it be con- 
ceded that the testimony is so contradictory and uncertain that it is 
impossible to locate the Clifford with accuracy. How then stands the 
case? The Newburgh's admitted violation of the law, her reckless 
conduct and excessive speed are sufficient to account for the disaster 
that followed. Her négligence was gross and we think the burden 
was upon her to prove the négligence of the Clifford. 

As was said by the Suprême Court in The City of New York, 147 
U. S. 72, 85, 13 Sup. Ct. 211, 316, 37 L. Ed. 84. 

"Where fault on the part of one vessel is established by uncontradicted tes- 
timony, and sucli fault is, of itself, sufficient to account for the disaster, it is 
not enough for such vessel to raise a doubt. with regard to the management of 
the other vessel." 

In The Oregon, 158 U. S. 186, 197, 15 Sup. Ct. 804, 809, 39 L. Ed. 
943, the same principle is re-afïîrmed, the court observing : 

"Where one vessel clearly shown to hâve been gullty of fault, adéquate in 
itself to account for the collision, seeks to impugn the management of the other 
vessel, there is a presumption in favor of the latter, whieh can only be rebutted 
by clear proof of a contributing fault. This principle Is peculiarly applicable 
to the case of a vessel at anchor, since there is not only a presumption in her 
favor, by the fact of her being at anchor, but a presumption of fault on the 
part of the other vessel, which shifts the burden of proof upon the latter." 

See, also, Clarita and The Clara, 23 Wall. 1, 13, 23 L. Ed. 146 ; The 
Hustler (D. C.) 100 Fed. 134; The Mexico (D. C.) 78 Fed. 653; The 
Ludvig Holberg, 157 U. S. 60, 71, 15 Sup. Ct. 477, 39 L. Ed. 630. 

Has the Newburgh sustained the burden? Has she presented 
"clear proof" that the Clifford was off the anchorage ground? We 
think not. The master of the Clifford was confronted by a grave 
responsibility. The situation was one of great péril. His exact 
whereabouts was unknown ; he had reached a point on the river 
where he felt confident that he was beyond the danger of crossing 
ferry-boats; he thought he was on, or very near the anchorage 
ground, and that if he kept on moving he was liable to collide with an 
anchored vessel at any moment. There was danger no matter what 
course was adopted and we are not prepared to assert that, after tak- 
ing soundings, it was faulty seamanship to anchor where he says he 
did — "between the ferries and clear of them where I supposed every- 
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thing was safe." His judgment was vindicated to some extent by the 
discovery, after the fog cleared, that vessels were anchored both to 
the east and west of where the Chfford was struck. Being enveloped 
in a fog so dense that from the time it shut down he had not seen 
either shore, we are inclined to think that he exercised due caution, 
having in view the extraordinary périls which confronted him. The 
City of Lawrence, 115 Fed, 791, 53 C. C. A. 287. 

But a single word need be said regarding the other accusations 
against the Clifford. It is argued that she did not keep a sufficient 
lookout and did not give proper signais. A sufficient answer is that 
négligence in thèse particulars, assuming it to exist, contributed in 
no degree to producê the accident. Each vessel heard the other's 
signais before it was possible for them to see each other. A score of 
lookouts on the Clifïord would not hâve prevented the collision. 

We had occasion to examine the Act of March 3, 1899, c. 425, 30 
Stat. 1152, § 15 (U. S. Comp. St. 1901, p. 3543), in the case of the 
John H. Starin, 122 Fed. 236, 58 C. C. A. 600, and shall not attempt to 
define its meaning further than to say that we are convinced that it 
bas no application to the présent controversy. 

The decree is reversed with costs to the libelants, and the cause is 
remanded to the court below with instructions to enter a decree for 
the libelants for the full amount of their damages with interest and 
costs. 



EUREKA JOUNTY BANK v. CLARKE. 

(Circuit Court of Appeals, Ninth Circuit. May 2, 1904.) 

No. 1,002. 

1. APPEAL — FiNDINGS — OPINION OF TbIAL COUBT — ASSIGNMENTS OF EBBOB. 

The opinion of the trial court, as distinguished from Its flndings and dé- 
cision, is not a proper subject for an asslgnment of errors. 

2. SAME— FiNDINGS OF Fact— Review. 

Where an action at law is trled by the court wlthout a jury, the appel- 
late court Is precluded from welghlng the évidence for the purpose of 
determining whether or not the court's flndings were Justlfied thereby, 
uniess there was no évidence whatever to support the flndings. 

3. Same— Conversion. 

Where, in an action for conversion of certain stock, defendant's answer 
expressly denied plaintiff's title, and alleged defendant's possession of the 
stock and divldends, and Its refusai to surrender them to plaintiff, and 
the court found that the défendant had "converted" such stock and divl- 
dends to Its own use, the findlng was a sufficient flnding that défendant 
was In possession of the stock and divldends, and that it denied and acted 
in défiance of plalntifï's tltle. 

In Error to the Circuit Court of the United States for the District of 
Nevada. 

For opinion below, see 123 Fed. 922. 

Cheney, Massey & Smith and William H. Metson, for plaintiflf in 
error. 

N. Soderberg, Alfred Chartz, and J. Emmett Walsh, for défendant in 
error. 
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Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. This was an action for the conversion of cer- 
tain shares of stock, together with the accrued dividends thereon, and 
was, by the stipulation of the respective parties, tried before the court 
without a jury, resulting in findings and judgment in favor of the 
plaintiff below (the défendant in error hère). In the brief of counsel 
for the plaintifï in error (défendant below) it is said that the findings of 
fact were net made by the trial court until after it had given its judg- 
ment, for which reason it is contended that the judgment must be re- 
versed. The record does not sustain this statement of counsel. It is 
true that the dates appended to the findings and judgment, respectively, 
would indicate that such was the fact, but the judgment itself déclares 
that the findings of fact and conclusions of law were already of record, 
and that in pursuance thereof the judgment was rendered. 

The 6th, 7th, 8th, gth, loth, iith, I2th, and I3th assignments of er- 
ror are leveled at the opinion of the court below, which is a very différ- 
ent thing from its findings and décision. Houston v. Williams, 13 Cal. 
24, 73 Am. Dec. 565 ; Thomas v. Tanner, 14 How. Prac. 426. The rea- 
sons for the décision of a court do not constitute a proper subject for 
an assignment of errors. 

The ist, 2d, 3d, and 4th assignments are simply to the efïect that the 
court below erred in making its respective findings of fact, and the 5th 
assignment is simply that the court erred in ordering judgment in favor 
of the plaintiff upon those findings. There is no assignment calling in 
question any ruling of the trial court in respect to the admission or re- 
jection of évidence, nor any of its décisions during the trial. In effect, 
the assignments only are that the court below erred in finding, in ac- 
cordance with the allégations of the complaint, that on the I5th day of 
April, 1902, the plaintiff was thç owner and entitled to the possession 
of the shares of stock in question, and the dividends theretofore ac- 
crued thereon, and that on the same day the plaintiff demanded of the 
défendant the delivery of the stock and the payment of the accrued div- 
idends, and that the défendant wrongfully converted the stock and div- 
idends to its own use, by reason of which conversion there was due from 
the défendant to the plaintiff the sum of $11,251.75, and in ordering 
judgment to be entered in favor of the plaintiff and against the dé- 
fendant for that amount, with légal interest and costs of suit. In what 
respect the court so erred, if at ail, is not undertaken to be specified in 
the assignment of errors. 

It is well settled that in an action at law the findings of fact made 
by the court, where the action is tried without a jury, stand upon the 
same basis as a verdict, and that the appellate court is precluded from 
weighing the évidence for the purpose of determining whether or not 
the findings of fact were justified by it. Hepburn v. Dubois, 12 Pet. 
344, 9 L. Ed. 1111 ; Martinton v. Fairbanks, IIS U. S. 670, 5 Sup. Ct. 
321, 28 L. Ed. 862; Lancaster v. Collins, 115 U. S. 222, 6 Sup. Ct. 33, 
,29 L. Ed. 373; Dooley v. Pease, 180 U. S. 126, 21 Sup. Ct. 329, 45 L. 
Ed. 457 ; Ward v. Joslin, 186 U. S. 142, 22 Sup. Ct. 807, 46 L. Ed. 
1093; Case Mfg. Co. v. Soxman, 138 U. S. 431, 11 Sup. Ct. 360, 34 
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L. Ed. 1019 ; Hathaway v. First National Bank, 134 U. S. 494, 10 Sup. 
Ct. 608, 33 L. Ed. 1004. 

If there be no évidence at ail to support the findings of fact made by 
the trial court, such findings would, as matter of law, be erroneous. 

In the case of The Francis Wright, 105 U. S. 381, 387, 26 L. Ed. 
I roo, the court said : 

"It is undoubtedly true that If the Circuit Court neglects or refuses, on re- 
quest, to make a flnding one way or the other on a question of fact material 
to the détermination of the cause, when évidence has been adduced on the sub- 
ject, an exception to such refusai, taken lu time and properly presented by a 
Mil of exceptions, may be considered hère on appeal. So, too, if the court, 
against remonstrance, flnds a material fact which is not supported by any évi- 
dence whatever, and an exception is taken, a bill of exceptions may be used to 
bring up for review the ruling in that partlcular. In the one case the refusai to 
flnd would be équivalent to a ruling that the fact was immaterial; and in the 
other, that there was some évidence to prove what is found, wlien in truth 
there was none. Both thèse are questions of law, and proper subjects for re- 
view in an appellate court But this rule does not apply to mère incidental 
facts, which only amount to évidence bearing upon the ultimate facts of the 
case. Questions depending on the weight of évidence are, under the law as it 
now stands, to be conclusively settled below, and the fact In respect to which 
such an exception may be taken must be one of the material and ultimate 
facts on which the correct détermination of the cause dépends." 

It is true that that was a cause in admiralty, but no reason is perceived 
why what was there said in respect to findings of fact is not equally 
applicable to an action at law tried by the court without the intervention 
of a jury. And in the case of Martinton v. Fairbanks, 112 U. S. 670, 
5 Sup. Ct. 321, 28 L. Ed. 862, which was an action at law tried before 
the judge without a jury, it was held that when there is no demurrer 
to the déclaration, or other exception to the sufficiency of the pleadings, 
no exception to the ruling of the court in the progress of the trial in 
the admission or exclusion of évidence, or otherwise, no request for a 
ruling upon the légal sufficiency or effect of the whole évidence, and no 
motion in arrest of judgment, and the only matter presented by the bill 
of exceptions which the appellate court was asked to review arose upon 
the exception to the gênerai finding by the court for the plaintiff upon 
the évidence adduced at the trial, no question of law was presented 
which the Suprême Court could review. 

Nor is the contention that there was no évidence at ail to support the 
findings presented to this court by the assignment of errors, and, if it 
were, it would not, we think, be difficult to show that such contention is 
not well founded. 

It is also insisted on the part of the plaintiff in error that the findings 
of fact do not support the judgment given ; that there is no finding that 
the défendant was ever in possession of the stock and dividends, nor 
that it denied or acted in défiance of plaintiff's title, nor that there was 
any assertion of title in itself ; that the finding to the effect that the de- 
fendant refused to deliver to the plaintiff the stock and dividends after 
demand made was but évidence of the ultimate fact which the law de- 
nominates a conversion ; and at the same time it is contended on behalf 
of the plaintiff in error that the finding to the effect that the défendant 
did couvert the stock and dividends in question to its own use was not 
a finding of fact, but a pure conclusion of law. The answer to thèse 
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contentions of the plaintiff in error is that in its answer filed în the 
cause it expressly denied the plaintiff's alleged title, and expressly al- 
leged its own possession of the stock and dividends, and its refusai to 
turn them over to the plaintifif. Moreover, the word "conversion," by a 
long course of practice, has, as was held by the court in Burroughs v. 
Bayne, 5 Hurl. & N. 296, "acquired a technical meaning. It means de- 
taining goods so as to deprive the person entitled to the possession of 
them of his dominion over them." The finding, therefore, of the court 
below, to the effect that the défendant converted the stock and dividends 
in question to its own use, means that it deprived the plaintifï, whom the 
court found to be the owner and entitled to the possession of the prop- 
erty, of her dominion over it. 
The judgment is affirmed. 



SCHWEER V. BROWN. 

(Circuit Court of Appeals, Blghth Circuit. March 26, 1904.) 
No. 1,921. 

1. BANKRTJPTCY — COMMITMENT OF BaNKEUPT FOB REFUSAI. TO STTBRENDEB 

Peopebty— Imprisonment fok Debt. 

Ttie obligation of a bankrupt to surrender to his trustée property in hils 
possession belonging to his estate Is not an obligation to pay a debt, the 
tltle to sueh property being in the trustée; nor can he, by refusing to 
comply with an order of court requiring him to make such surrender, con- 
vert himself into a debtor, so as to render his commltmeut therefor an 
imprlsonment for debt. 

2. Same. 

The mère déniai by a bankrupt, under oath, of the possession of assets 
belonging to his estate, is not conclusive, and does not preclude the court 
from enforcing its order requiring him to surrender such property to his 
trustée by Imprlsonment for contempt, where it flnds, on sufflcient évi- 
dence, that it is in his possession or under his control. 

S. Same— SuFFiciENCT of Evidence. 

Evidence consldered, and held to support a finding that a bankrupt had 
in his possession or under his control assets belonging to his estate, and 
an order requiring him to surrender the same to his trustée under penalty 
of punlshment for contempt. 

Appeal from the District Court of the United States for the Eastern 
District of Arkansas. 

A pétition of creditors, an order to show cause, a response by the bankrupt, 
and a hearing before the référée in bankruptcy upon the issue joined, re- 
sulted in a finding by the référée that Sehweer, the bankrupt, had in his 
possession or under his control assets belonging to his estate in bankruptcy 
of the amount or value of $17,895.61, and an order that he surrender the same 
to the trustée. Upon the application of the bankrupt the matter was certified 
to the District Court of the United States for the Eastern District of Arkan- 
sas, and that court, upon a review of the proceedlngs and the évidence before 
the ret'eree, found that the bankrupt had in his possession or under his con- 
trol assets of his estate In bankruptcy amounting to $15,607.61, and there- 
upon ordered him to surrender the same to the trustée within a specified time, 
and that, upon his f allure so to do, he be committed to the county jall of 
Pulaskl county, Ark., as for contempt, and be there detained until the further 
order of the court, or discharged by due proeess of law. The bankrupt ap- 
pealed. 
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Harry H. Myers and U. S. Bratton, for appellant 

George B. Pugh and Robert E. Wiley, for appellee. 

Before SANBORN, THAYER, and HOOK, Circuit Judges. 

HOOK, Circuit Judge, after stating the case as above, delivered the 
opinion of the court. 

The first contention of the banlsrupt is that the enforcement of the 
order of the District Court would constitute imprisonment for debt, 
and would therefore be in contravention of the provision of the Consti- 
tution of Arkansas (Const. art. 3, § 16) that no person shall be impris- 
oned for debt in any civil action on mesne or final process unless in case 
of fraud. This is no longer a debatable question. Assuming the cor- 
rectness of the finding of the référée and of the District Court that the 
bankrupt had in his possession property belonging to his estate in bank- 
ruptcy, his obligation to comply with the order of the court by sur- 
rendering it to the trustée is not the obligation to pay a debt. The 
adjudication in bankruptcy operated to transfer to the trustée the title 
to ail of the property of the bankrupt which was subject to distribution 
among his creditors. His obligation and his duty to surrender to the 
trustée property in his possession which belongs to the trustée, and not 
to him, cannot be converted into a debt, at his option, by his mère re- 
fusai to comply with the order of the court. Mueller v. Nugent, 184 
U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405 ; In re Purvine, 96 Fed. 192, 37 
C. C. A. 446 ; In re Rosser, 101 Fed. 562, 41 C. C. A. 497 ; Ripon Knit- 
ting Works v. Schreiber (D. C.) 101 Fed. 810 ; Id., 104 Fed. 1006, 43 
C. C. A. 682 ; In re Schlesinger, 102 Fed. 117, 42 C. C. A. 207. Thèse 
cases also furnish a conclusive answer to the claim of the bankrupt that 
his mère déniai under oath of the possession of assets is conclusive, 
and that in such case the only remedy of the trustée and the creditors is 
by proceedings under the pénal sections of the bankrupt act. 

The final question is whether the évidence presented by the record 
is sufficient to support the finding upon which the order of the Dis- 
trict Court was based. Without stopping to consider the measure 
of proof which is applicable to a case of this character — whether it 
need only be clear and convincing, as in cases of fraud, or whether it 
must be sufficient to convince beyond a reasonable doubt, as in crim- 
inal actions or proceedings — it will do to say that a carefui examination 
of the record has satisfied us beyond a reasonable doubt that when the 
order was made the bankrupt had in his possession or under his control 
assets in the amount or value of $15,607.61, and that such assets were 
ihen a part of his estate in bankruptcy. We are also satisfied that in 
the application of the évidence to the issue the District Court was duly 
considerate of the nature of the proceeding and of the rights of the 
bankrupt, and that, if there was error in the ascertainment and fixing 
of the amount specified in the order, it was an error of which the bank- 
rupt has no just cause for complaint. 

On July 1, 1902, the bankrupt, who owned and conducted a store in 
a little town in Arkansas containing about 100 inhabitants, had a 
stock of gênerai merchandise of the value of $5,000, and had on hand 
about $1,000 in money and some outstanding accounts. Between that 
time and the latter part of the following November, when the pro- 
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ceedings în bankruptcy were instituted, he pûrchased from various 
Wholesale houses goods of the value of over $37,000. The record pré- 
sents a clear case of a deliberate purpose on the part of the bankrupt 
to defraud the merchants from whom his purchases were made, and to 
despoil them of their property. This purpose was thinly veiled ; was 
scarcely denied at the hearing. A large portion of the goods was quick- 
ly sold by him to other persons without breaking the packages in which 
they came, and in some instances shipments were diverted without even 
unloading the goods from the cars. The bankrupt claims that some of 
thèse sales were at cost, and the remainder at a substantial profit, and 
that in every case he actually received payment for goods so disposed 
of. In the ascertainment of the amount which he should be ordered to 
turn over to the trustée, he was therefore properly charged with the 
proceeds. In the endeavor to ascertain what became of the money and 
property which it was conceded the bankrupt had, the controversy at 
the hearing before the référée centered principally about two claims 
made in his behalf. A few days before the institution of proceedings 
in bankruptcy, and in contemplation of such proceedings, the bankrupt 
made a statement under oath that the value of his stock of merchandise 
then on hand was $2,300. The approximate accuracy of this state- 
ment was demonstrated by the inventory of the receiver, who took 
temporary charge of the store, which showed the value of the property 
to be $3,400. The bankrupt claimed at the trial that his sworn state- 
ment was inaccurate, that at the time it was made he actually had on 
hand between eight and nine thousand dollars worth of merchandise, 
and that, during the three or four days which elapsed before posses- 
sion was taken for the receiver, about two-thirds thereof was stolen in 
some mysterious Avay by persons unknown. The évidence offered in 
support of this contention was not worthy of serions considération. 
The daim was also made that between the Ist day of July, 1903, and the 
time when the receiver took possession in the following November, 
the bankrupt lost and squandered $13,700 in gambling, in betting upon 
the races, and in riotous living, But his testimony upon that subject 
was so vague, indefinite, and unsatisfactory as to be entitled to very 
little crédit in a court of justice. Almost every attempt on the part of 
counsel for the trustée to secure from the bankrupt a statement of the 
détails of his alleged losses was frustrated by the answer that he did not 
remember. Such corroboration as his testimony received — and it was 
only in part — was from testimony similar in character of professional 
gamblers, who in many instances contradicted each other and the 
bankrupt himself . The proper limits of an opinion forbid more than a 
gênerai characterization of the mass of inconsistencies and improbable 
statements appearing in the record. The référée, out of an abundance 
of caution, allowed for thèse causes a loss of $6,000. Aside from the 
amounts covered by thèse claims, there still remained a balance of sev- 
eral thousand dollars, to account for which no substantial efifort what- 
ever was made. The District Court, in making the order complained 
of, reduced by over $3,000 the amount found by the référée to be in 
the possession or under the control of the bankrupt. The considérations 
which led the court to this action do not appear, but it was doubtless 
due to a désire to avoid any error prejudicial to the rights of the bank- 
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rupt. In a proceeding of this character, no punishment can be inflicted 
for reprehensible and dishonest conduct, but, in a careful effort to avoid 
such resuit, a court, when called upon to pass upon the weight of testi- 
mony and the credibility of witnesses, is not to be deprived of those 
faculties of judgment and discrimination as to what is true or probable, 
on the one hand, and untrue, improbable, or absurd, upon the other, 
which are permitted to be exercised by juries in similar cases. 
Jhe order of the District Court will be affirmed. 



UNITED STATES T. JULIUS WILE BRO. & CO. 

(Circuit Court of Appeals, Second Circuit April 14, 1904.) 

No. 145. 

CtrsTOMS DtTTiES— Reciprocal Commercial Ageeements— Scope. 

Reclprocal commercial agreements made wlth foreign countries nnder 
the authority of section 3, Tariff Act July 24, 189T, c. 11, 30 Stat 203 
[U. S. Comp. St. 1901, p. 1C90], cannot legally extend the scope of said 
section. 
,AME— Recifeocai, Ageeement with France— Cordials—Spirits. 

Cordlals are within the provision for "spirits manufactured or dls- 
tilled from grain or other materials," in section 3, Tariff Act July 24, 
1897, c. 11, 30 Stat. 203 [U. S. Comp. St. 1901, p. 1G90], and, when 
imported from France, are subject to the reduced rate of duty pro- 
Tided for such spirits in the reciprocal commercial agreement with that 
country, 30 Stat. 1774, negotiated under the authority of said section. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

The décision in question ([C. C] 134 Fed. 1023) affirmed an unpub- 
lished décision of the Board of General Appraisers, which followed 
Nicholas v. U. S. (C. C.) 122 Fed. 892, and reversed the assessment of 
duty by the collecter of customs at the port of New York on merchan- 
dise imported by Julius Wile Bro. & Co. 

A. H. Washburn and D. Frank Lloyd, for appellant. 
Albert Comstock, for appellees. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

LA COMBE, Circuit Judge. The tariff act of July 24, 1897, c. 11, 
§ 1, Schedule H, 30 Stat. 173 [U. S. Comp. St. 1901, p. 1653], pro- 
vides as foUows: 

"Par. 289. Brandy and other spirits manufactured or distllled from grain 
or other materials, and not specially provided for in this act, two dollars and 
twenty-flve cents per proof gallon." 

"Par. 292 [30 Stat 173 (U. S. Comp. St 1901, p. 1654)]. Cordials, liqueurs, 
arrack, absinthe, kirschwasser, ratafia, and other spirituous beverages or bit- 
ters of ail kinds, eontaining spirits, and not specially provided for in this act, 
two dollars and twenty-flve cents per proof gallon." 

Both sides agrée that the cordials in controversy are of such a char- 
acter that they would be covered by the phrase "spirits manufactured 
or distilled from grain or other materials" in paragraph 289, had they 
not been excepted from the provisions of such paragraph by the use 
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of the words "not specially provided for in this act," and by Seing 
specially enumerated in paragraph 292. The importers protested to 
the collector that duty should be assessed only at the rate of $1.75 
per proof gallon. They rely tipon the provisions of section 3 of the 
same tarifï act (30 Stat. 203 [U. S. Comp. St. 1901, p. 1690]). The 
relevant portions of that section are as f ollows : 

' "Sec. 3. That for the purposes of equalizing the trade of the United States 
wlth forelgn countrles and their colonies, producing and exportlng to this 
country the foUowlng articles: Argols, or crude tartar, or wlne lees, crude; 
brandies or other spirits manufactured or distilled from grain or other ma- 
terlals ; • * • the Président be, and he is hereby authorlzed, as soon as 
may be after the passage of this act * • • to enter into negotlations wlth 
the governments of those countrles exporting to the tJnlted States the above 
mentioned articles • • • wlth a vlew to the arrangement of commercial 
agreements in whlch reclprocal and équivalent concessions may be secured 

* * * and whenever the govermnent of any country or colony producing 
and exporting to the United States the above mentioned articles * » • 
«•hall enter into a commercial agreement wlth the United States * • • 
whlch, in the judgment of the Président, shall be reclprocal and équivalent, 
he shall be and he Is hereby authorlzed * * * to suspend • * • by 
proclamation • » * the imposition and collection of the duties mentioned 
In this act on such article or articles so imported * • * and thereafter 
the duties » • • upon such article • * * shall be as follows, namely 

• * • 

"Brandies, or other spirits manufactured or distilled from grain or other 
materials, one dollar and seventy-five cents per proof gallon," etc., etc. 

Thereafter a reclprocal commercial agreement was concluded be- 
tween the governments of the United States and the French Republic. 
30 Stat. 1774. It provided, inter alla, that during its continuance the 
following articles of commerce, the product of the soil or industry 
of France, shall be admitted at rates of duty not exceeding the fol- 
lowing, to wit : 

"On brandies, or other spirits manufactured or distilled from grain or other 
materials, one dollar and seventy flve cents per proof gallon." 30 Stat 1775. 

The French text of this provision reads : 

"Cognacs, ou autres spiritueux, ou liqueurs fabriquées, provenant de la dis- 
tillation de grain» ou d'autres matières, un dollar et soixante quinze cents 
par gallon." 

Proclamation was duly made in conformity with section 3, and sub- 
sequently the cordials in controversy were imported. 

The government contends that the commercial agreement cannot 
legally extend the scope of section 3 of the tariff act, a proposition 
which is undoubtedly sound. The only question in the case is as to the 
meaning of the words "brandy and other spirits manufactured or dis- 
tilled from grain or other materials" as used in section 3. Référence 
is made to varions authorities which hold that "it is not to be assumed 
that the same word is used in the statute with two différent meanings, 
unless that is made clearly apparent by the connection in which the 
word is used." Junge v. Hedden (C. C.) 37 Fed. 197, affirmed 146 
U. S. 233, 13 Sup. Ct. 88, 36 L. Ed. 953. And it is argued that be- 
cause the phrase under discussion is found in paragraph 389, and that 
paragraph does not include cordials and liqueurs, the same phrase 
should not be construed to cover them when used in section 3. The 
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difficulty with this argument is that it starts with a false assumption. 
The phrase "brandy and other spirits," etc., in paragraph 289, is not 
of itself so narrow in scope as to exclude cordials. If it stood alone 
in that paragraph it would include them, and they are excepted from 
paragraph 389 only because the words "not specially provided for in 
this act" are inserted therein, and because the cordials and hqueurs 
are specially provided fgr in paragraph 392. Congress certainly un- 
derstood that, except for thèse additional provisions, the phrase was 
broad enough to include cordials and liqueurs, and they added the 
provisions so as to make the exceptions wliich they wished to make in 
the ordinary duty schedule. But in section 3 the phrase "brandies, or 
other spirits manufactured or distilled from grain or other materials" 
is wholly unqualified by any exception or proviso, and it must be as- 
sumed that, for the purposes of that section, Congress intended to make 
no exception or proviso, thus leaving the phrase to comprehend such 
articles as it would naturally comprehend when unquaHfied by excep- 
tion or proviso. 

The décision of the Circuit Court is affirmed. 



UNITED STATES v. LUYTIES et al. 

(Circuit Court of Appeals, Second Circuit. Aprll 14, 1904.) 

No. 166. 

1. CusTOMS DxjTiBS— Recipbocal Agreement with Pkance— Place of Ex- 

POETATION. 

A bill of lading for certain merchandlse was ruade out in Switzerland, 
but the Invoice was certifled by a United States consul in France, and the 
évidence showed France to hâve been the country of production, and from 
which the merchandlse was exported. Held, that the importation was 
within the reciprocal commercial agreement with France and the United 
States, May 30, 1898. SO Stat. 1774, negotlated under the authority of sec- 
tion S, Tarife Act July 24, 1897, c. 11, 30 Stat. 203 [U. S. Comp. St. 1901. 
p. 1690]. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

The décision of the Circuit Court (124 Fed. 977) affirmed an un- 
published décision of the Board of General Appraisers-, which fol- 
lowed Nicholas v. U. S. (C. C.) 132 Fed. 892, and reversed the assess- 
ment of duty by the collector of customs at the port of New York on 
merchandise imported by Luyties Bros. 

A. H. Washburn and D. Frank Lloyd, for the United States. 
Wm. A. Kenner, for appellees. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

PER CURIAM. The principal contention advanced in argument is 
disposed of in our opinion in U. S. v. Julius Wile Bros. & Co., 130 Fed. 
331, handed down to-day. An additional point is made that the article 
in question was not produced in and exported from France. 
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The absinthe was shipped from Basle, in Switzerland, by a through 
bill of lading via Antwerp to New York. The bill of lading is dated 
several days after the invoice, and the importer explained that Pontar- 
lier, France, where the invoice is dated, was not a shipping point where 
the agents of the Red Star Line accept freight, and therefore the goods 
had to be sent first to Basle, where through bill of lading could be ob- 
tained. The invoice was consulated at Dijon, and there is no évidence 
in the case to controvert the statement of the spécial deputy coUector 
that "the goods were imported * * * from France." 

The décision of the Circuit Court is affirmed. 



MOSLE et al. v. BIDWELL. 

(Circuit Court of Appeals, Second Circuit. Aprll 25, 1904.) 

No. 92. 

1. Construction— Législative Intent— Method of Ascebtainment. 

Though, in construing a law, a court may not, in order to reach a con- 
clusion as to législative intent, inquire what Individual members of Con- 
gress supposed a bill to mean, or what they intended to accomplish by 
their votes, it may consult the history of the act and the reports of com- 
mittees having It In charge. 

2. Same— Statutes in Pari Matebia— Subséquent Législation. 

On appeal from a décision construing section 20, Customs Administra- 
tive Act June 10, 1890 (chapter 407, 26 Stat, 140 [U. S. Coœp. St. 1901, 
p. 1950]), it appeared that Congress, In conséquence of the apprehended 
results of said décision, had, in the act of December 15, 1902, c. 1, 32 Stat. 
753 [U. S. Comp. St. Supp. 1903, p. 255], enacted an amendment, whieh, as 
reported to the House of Représentatives by the committee having the 
bill in charge, was intended to "confine the language of the section [20] 
to the primary meaning and intent of the law." Held, that the latter 
statute should in this case be taken as declaratory of the meaning of the 
earlier one, and that said section should be construed to hâve had the 
eflfect given by the amendment. 

3. Customs Buties— Meechandise Withdbawn feom: Waebhouse— Rate of 

Duty Applicable. 

The provision in section 20, Customs Administrative Act June 10, 1890, 
(chapter 407, 26 Stat. 140 [U. S. Comp. St. 1901, p. 1950]), that merchan- 
dise in bonded warehouses may be withdrawn for consumption "on pay- 
ment of the duties and charges to which it may be subject by law at the 
time of said wlthdrawal," means such payment as the merchandise would 
be subject to if imported at the time of wlthdrawal. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Note U. S. v. Benzon, 24 Fed. Cas. 1113; Merritt v. Cameron, 137 
U. S. 542, 11 Sup. Ct. 174, 34 L. Ed. 772. For décision below, see 
119 Fed. 480. 

This cause cornes hère upon writ of error to review a judgment of 
the Circuit Court in favor of défendant in error, who was défendant 
below, sustaining a demurrer to the complaint. The action was to 
recover from the collector of the port of New York certain duties 
collected upon sugars imported from the island of Porto Rico. 

K 1. See Statutes, vol. 44, Cent. Dig. §§ 292, 293, 299. 
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John G, Carlisle, for plaintiffs in error. 
Chas. Duane Baker, for défendant in error. 

Argued before LACOMBE, TOWNSEND, and COXE, Circuit 
Judges. 

PER CURIAM. The sugars were imported and stored in bonded 
warehouse on April 4, 1899. The tarifï act of July 24, 1897, c. 11, 
schedule E, 30 Stat. 168 [U. S. Comp. St. 1901, p. 1647], imposed 
duties on sugars, and there has been no change in that schedule down 
to the time when the collector exacted duties on this importation. 
On April 11, 1899, by exchange of ratifications, the treaty of peace 
between the United States and Spain (30 Stat. 1754), ceding the island 
of Porto Rico to the United States, became effective. The Suprême 
Court has held in De Lima v. Bidwell, 183 U. S. 1, 21 Sup. Ct. 743, 
45 h. Ed. 1041, that merchandise brought from Porto Rico to the 
United States after the ratification of that treaty, and until the enact- 
ment of the Foraker act, was not subject, by the law in force during 
that period, to any import duty whatsoever. On May 6, 1899, the 
sugar in question was withdrawn from bond for consumption, and 
duties were liquidated and paid May 17, 1899, at the rate prescribed 
in the tarifï act of 1897. The importers protested, claiming that it 
might be withdrawn from bond free of duty. They relied on section 
20 of the customs administrative act of June 10, 1890 (chapter 407, 
26 Stat. 140 [U. S. Comp. St. 1901, p. 1950]), which reads: 

"Sec. 20. That any mereliandise deposited in bond in any public or prlvate 
bonded warehouse uiay be withdrawn for consumption within three years from 
the date of original importation, on payment of the duties and charges to 
which it may be subject by law at the time of sueh wlthdrawal : provided, that 
nothing herein shall affect or Impair existing provisions of law in regard to 
the disposai of perishable or explosive articles." 

The plaintiffs contended that the phrase "duties to which it may 
be subject by law at the time of withdrawal" should be construed to 
mean "duties no greater nor différent than other Hke goods imported 
at the time of withdrawal would be subject to." The court held that 
the goods were subject to duty in the amount exacted of the plaintiffs 
when they were deposited in bond ; that they remained so in the ab- 
sence of any treaty or statute relieving them from duty ; and that 
neither the treaty nor any statute passed subsequently to the one im- 
posing the duty has impaired or affected the right to collect it. 

We need not discuss the several arguments which hâve been ad- 
vanced in criticism and in support of this décision. No principle of 
statutory construction is better settled than the one which holds that 
the intention of the Législature, when discovered, must prevail, any 
rule of construction declared by previous acts to the contrary not- 
withstanding. The following excerpts from U. S. v. Freeman, 3 
How. 556, il L. Ed. 724, are apposite to the case at bar: 

"A législative act is to be interpreted according to the Intention of the Légis- 
lature, apparent upon its face. • * * In doubtful cases a court should com- 
pare ail parts of a statute and différent statutes in pari materia to ascertain 
the intent of the Législature. * * * If a thing contained In a subséquent 
statute be within the reason of a former statute, it shall be taken to be within 
the meaning of that Statute ; and, if it can be gathered from a subséquent statute 
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In pari materla what meanîng the Législature attached to the words of a 
former statute, they will amount to a législative déclaration of its meanîng, 
and will govern the construction of tlie first statute." 

On December 15, 1902, Congress passed an act (chapter 1, 33 
Stat. 753 [U. S. Comp. St. Supp. 1903, p. 255]) amending section 20 
of the customs administrative act, quoted above, by inserting before 
the existing proviso an additional proviso, as foUows: 

"Provided, that the same rate of duty shall be collected thereon as may be 
imposed by law upon like articles of merchandise imported at the time of 
withdrawal." 

Ordinarily, such an amendment might be taken as indicating an in- 
tention to make some change in the existing law, but, although we 
may not inquire as to what individual members supposed a bill to 
mean, or what they intended to accomplish by their votes, we may con- 
sult the hisfory of the act itself, and the reports of committees having 
it in charge, in order to reach a conclusion as to législative intent. 
It appears that the bill was introduced in conséquence of the appre- 
hended results of the décision of the Circuit Court in the case at bar, 
and the committee of ways and means reported to the House on De- 
cember 11, 1902, that "the bill simply endeavors to conform the lan- 
guage of the section to the primary meaning and intent of the law and 
to accord with the custom and ruling of the Treasury Department." 
Under the rule laid down in U. S. v. Freeman, supra, the later statute 
may be taken as declaratory of the meaning of the earHer one. 

The judgment is reversed, and cause remanded for a new trial, 

COXE, Circuit Judge, concurs in resuit. 



THE THOMAS QUIGLEY, 

(Circuit Court of Appeals, Second Circuit. April 19, 1904) 

No. 150. 

TOWAGE— TUG MOVING LiGHTEE IN ABSENCE OE MASTEE— LlABILITY EOE IN- 
JUBY. 

A tug whlch, contrary to custom, took a loaded lighter from a safe an- 
chorage in the absence of the master, and towed it to the wharf of the 
cargo owner, assumed the duty of seeing that it was left in the care of 
some compétent person, and did not relieve herself from liability for its 
injury by delegating such duty to the wharf owner. 

Whabvbs— Unsaee Condition of Bottom— Liability or Owner. 

The owner of a wharf used for its own purposes, which negligently al- 
lowed the bottom around it to become fllled with obstructions, so that a 
vessel could not safely lie there unless spécial care was taken to prevent 
it from grounding at low tide, and which had a loaded lighter brought 
there and moored ou Sunday, during the temporary absence of the master, 
assumed the duty of seeing that it was so placed as to be safe, and is 11a- 
ble for its injury resulting from the failure to breast it out Into sufQcient- 
ly deep water. 

TowAGE— Injurt to Tow— Contbibtjtoey Fault. 

The owner of a lighter which was moved by a tug on Sunday, contrary 
to the usual custom, at the instance of the owner of the cargo, was not 
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chargeable wlth fanlt because the master, who dld not know It was to be 
taken that day, was temporarily absent, so as to preclude him from col- 
leetlng damages for Its injury through the fault o£ the tug and the cargo 
owner. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Appeal from a decree of the District Court for the Southern District of 
New York, In favor of the Ubelant for $1,773.03 and agalnst the asphalt Com- 
pany and the tug Qulgley, one-half of sald sum to be pald by each. The Ubel- 
ant was the owner of the llghter Stamford and flled the libel to recover the 
damages sustalned through the slnklng of the Stamford at the asphalt com- 
pany's wharf at Newark, N. J., after havlng been towed there, wlthout a mas- 
ter, by the Qulgley. The District Court found that both the company and the 
tug were at fault and both bave appealed. The opinion below Is reported In 
123 Fed. 161. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

James J. Macklin and Le Roy S. Gove, for claimants. 
R. D. Benedict, for appellant Barber Asphalt Co. 
Herbert Green, for appellee. 

COXE, Circuit Judge. The District Court found the tug liable for 
towing the lighter on Sunday, from Hunter's Point, East River, to 
Newark, N. J., and delivering her, with no care taker on board, to 
incompétent and ignorant laborers at work on the premises of the 
asphalt company. 

That this was the initial fault to which ail the others were at- 
tributable can hardly be doubted. If there had been a prudent and 
skillful master on board the Stamford to see that she was properly 
breasted out from the bulkhead and that her lines were sufficiently 
slack to permit her to slide into deep water as the tide receded, if there 
had been a compétent person présent to oflfer her assistance in case 
of emergency the accident would not hâve happened. For this neglect 
the tug was primarily responsible. She should not hâve undertaken 
the voyage at ail in the absence of the master but, having donc so, it 
was her duty to deliver the Stamford into the custody of some re- 
sponsible person, having sufïicient expert knowledge to see that she 
was not permitted to sink at her dock. 

The asphalt company was inculpated for maintaining a dangerous 
mooring place for vessels doing business at its wharf, the bottom. be- 
ing uneven and the water, at low tide, insufificient for loaded boats 
to lie there with safety. The Stamford came there to deliver a cargo 
of stone dust to the asphalt company. The company was bound to 
know the condition of the bottom and the depth of water on its 
own premises. Its employés knew that the Stamford was without a 
master and they undertook to make her fast. They were required to 
exercise ordinary skill and care, but instead of this the work was 
done in a manner so négligent that at low tide, owing to the parting 
of the bow line furnished by the asphalt company, one end of the light- 
er slid into deep water, the other end catching on the bottom. The re- 
suit was that when the tide returned she took in water enough to 
sink her. 

ISO F,— 22 
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It is argued that the Stamford may hâve sprung a leak, which would 
acccount for her sinking. The answer is that there is no testimony to 
sustain the contention. On the contrary it appears that the Hghter 
was in good condition before the disaster and, even after she was 
raised, she did not leak while being towed to a dry dock for repairs. 
We cannot substitute conjecture for facts. 

Further discussion is unnecessai-y for the reason that the ques- 
tions in controversy are ail fuUy treated in the opinion of the Dis- 
trict Judge. We concur in his reasoning and conclusions with a sin- 
gle exception. We do not assent to the proposition that "it does not 
appear that the resuit would hâve been changed" if the master of the 
Stamford had proceeded to Newark and taken charge of her. We 
agrée, however, with the District Judge in thinking that, in the pe- 
culiar circumstances hère developed, the act or omission of the master 
does not relieve the appellants from the conséquences of tlieir nég- 
ligence. 

The decree is afïirmed with interest and costs. 



THE WALLACE B. FLINT. 

(Circuit Court of Appeals, Second Circuit. April 19, 1904.) 

No. 199. 

1. Collision— STEAitEB and Tug with Tow Cbossing — Failuke to Stop. 

A tug proceeding up East river with a car float on eacti side held In 
fault for a collision with a crossing steamer approaching from her star- 
board side, for faillng to see or signal the steamer until they were withiu 
1,000 feet of each other, and for then continuing on her course until after 
her second signal of two whistles was not answered, although there was 
an ebb tlde, and she could bave stopped without danger to herself or tows. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Appeal from a final decree of the United States District Court for the 
Southern District of New York, awarding to the libelant, the Joy Steaœship 
Company, as owuers of the propeller Seaboard, the sum of $12,029.43, one-half 
of her damages caused by a collision with a car float in tow of tbe steam tug 
Wallace B. Flint. The collision occurred at half past 9 on the night of 
January 2, 1902, about midway between Astorla Ferry Slip and Horn's Hook. 
The Seaboard was engaged in transportlng passengers and freight between 
New York and Boston, and on the night in question she was upon a trip from 
Boston toNew York. The Flint left Pier 50, Bast river, with two loaded car 
floats, bound up the river to the Harlem river. The tlde was ebb, the night 
clear, the wind moderate. The Flint proceeded through the channei east of 
Blackwell's Island and for some time prlor to the collision the tug Transfer 
No. 9 assisted in towlng the floats. She let go, however, previous to the col- 
lision. She was absolved from fault by the District Court and her conduct is 
no longer an issue in the case. When the Flint was some distance below, and 
the Seaboard some distance above, the Astoria Ferry the ferryboat Steinway 
came out of her slip and proceeded to her slipat NlnetytSecond street, New 
York City, thus passing between the Seaboard and the Flint. After an ex- 
change of signais between the Seaboard and the ferryboat and after two sig- 
nais froih the Fliïit, to which the Seaboard dld not reply, the collision oc- 
curred. The float on the port side of the Flint struck the Seaboard 40 feet 
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from her stern on the port side, causing the Injuries complalned of. The court 
found both vessels at fault and both parties appealed. 
The opinion of the District Court is reported in 125 Fed, 426, 

Charles C. Burlingham, for libelant. 
Samuel Park, for claimant. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

COXE, Circuit Judge (after stating the facts as above). It is un- 
necessary to consider the alleged négligence of the Seaboard for the 
reason that the value of the Flint is conceded to be less than the judg- 
ment against her for $12,029.43. The question of the Seaboard's 
négligence, therefore, becomes académie. This was frankly admit- 
ted upon the argument by the counsel for the libelant. 

The faults for which the Flint was held liable by the court below 
were that she did not see the Seaboard soon enough and that she 
continued her course and speed after receiving no response to her 
signal of two whistles. It was thought that this was a grave fault 
with the vessels only about 1,000 feet apart and with the Seaboard 
continuing her attempt to pass ahead. The District Judge found that 
the vessels were within half a minute of each other when the Flint 
saw the Seaboard and that there was then no time for experiments. 
After the Flint had steadied on her course for the Harlem river, 
headed for Ninety-Seventh or Ninety-Eighth street, so as to pass 
below Mill Rock, she continued in that direction without change. 
The fîrst signal to the Seaboard was when the vessels were 900 or 
1,000 feet apart. The Seaboard did not reply; the Flint slowed 
down, but held her course. She then signaled a second time and, 
receiving no reply, she reversed, but she was still going ahead when 
the float struck the Seaboard. The Flint at this time certainly had 
the Seaboard on her own starboard hand and the vessels were on 
Crossing courses. The rule applicable to such a situation would ap- 
ply unless the previous action of the Seaboard in changing her 
course to avoid the Steinway renders it inapplicable. We inchne to 
the opinion that the rule did apply, but it is unnecessary to décide 
the point as the négligence of the Flint is clearly established without 
référence thereto. The tide was against the Flint ; she could easily 
hâve stopped without danger to hersélf or the floats. Instead of 
doing this she kept on although she had received no signal from the 
Seaboard and it was quite évident, as soon as the latter had cleared 
the ferryboat, that she intended to cross the bow of the Flint. The 
situation required immédiate action and the obvions thing to do was 
to stop the headway of the Flint without a moment's delay. Even 
on the testimony of the master of the Flint ordinary prudence should 
hâve dictated the propriety of this maneuver. He says that he did 
not know which way the Seaboard was going, whether she was in- 
tending to take the east or the west channel, and yet he kept on 
across her bow and did not stop and back until he had failed to 
receive a response to his second signal. It is true that when this 
occurred the vessels were in close proximity, but no sufficient reason 
is given for the failure of the FHnt to signal the Seaboard until she 
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was only "900 feet or 1,000 feet away." Of the 12 wîtnesses sworn 
ail but 4 were examinée! in the présence of the District Judge, and 
even though we entertained doubt as to the négligence of the Flint 
we would not be disposed to disagree with the finding of the judge 
upon the facts. 

The decree is afHrmed with interest but, as both parties hâve ap- 
pealed, without costs in this court. 



NEW YORK TELEPHONE CO. v. TREAT. 

(Circuit Court of Appeals, Second Circuit. April 19, 1904.) 

No. 163. 

1. Inteenal Revenue— Wak Revenue Act— Tax on Téléphone Messages. 

Under the war revenue act of Jnne 13, 1898, c. 448, § 25 (30 Stat. 460), 
which imposes a tax of 1 cent on téléphone conipanles for each message 
transmitted over their lines for which a charge of 15 cents or more is 
imposed, a eompany Is subject to the tax on messages transmitted under 
contracts with subscribers by which each pays $90 per year for the rigiit 
to send not to exceed 600 local messages during the year. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

On writ of error to the United States Circuit Court for the Southern Dis- 
trict of New York, to review a judgment in favor of the défendant in error, 
vvho was défendant below, entered upon the finding of the Circuit Judge, a 
jury trial having been waived. 

The action was brought to recover $21,492.75 and Interest, collected by the 
défendant, as collecter of internai revenue for the Second District of New 
Yorli, as a tax upon téléphone messages under the war revenue act of June 
13, 1898, c. 448 (30 Stat. 448, 460). Section 25 of said act contains the follow- 
ing : '■ 

"Téléphone Messages: It shall be the duty of every person, flrm or cor- 
poration owning or operating any téléphone Une or lines to make within tho 
first flfteen days of each month a sworn statement to the collector of internai 
revenue in each of their respective districts, stating the number of messages 
or conversations transmitted over their respective lines during the preceding 
month for which a charge of 15 cents or more was Imposed and for each of 
such messages or conversations the said person, flrm or corporation shall pay 
a tax of one cent; provided, that only one payment of said tax shall be re- 
quired, notwithstanding the line of one or more persons, lirms or corporations 
shall be used for the transmission of each of such messages or conversations." 

The plaintiff is a corporation, engaged in the téléphone business in the city 
of New York and the araount stated above was collected by the défendant, 
under the said section, as a tax upon messages transmitted by the plaintiff 
between July 13, 1898, and May 1, 1899. During this period there were in 
existence in the city of New York contracts for limited téléphone service made 
by the plaintiff with its subscribers by which it agreed to transmit a given 
number of messages for a stated sum which averaged 15 cents per message. 
For instance, when the number of messages was limited to 600 the price paid 
per annum was $90, and 10 cents for each message In excess of 600. 

Thèse contracts were headed 

"Contract for Téléphone Service. 

"(Direct Line — Message Rate)." 

The first paragraph is as follows, the words "six hundred," "ninety" and 

"ten" having been inserted in order that its purport may be better understood : 

"Xhe subscriber requests the New York Téléphone Company (herein styled 
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the 'Company') to establlsh at Borough of Manhattan, In the Olty of 

New York, a téléphone station and furnlsh service for one year from the flrst 
day of the month following the connection of the station, and thereafter until 
this contract is terminated as herein provided; and agrées to pay for the 
right to send in said year six hundred local messages, ninety dollars, payable 
quarterly in advance; for additional local messages ten cents each, payable 
as herein provided ; for the fraction (if any) of the month in which the station 
is connected proportionately at said annual rate ; and for foreign messages 
such tolls as are now or may be established, payable monthly." 

Under thèse contracts if 600 messages were sent it would be at the rate of 
15 cents per message ; if less than 600 vs^ere sent It vrould necessarily be at the 
rate of more than 15 cents per message. In no instance was the tax collected 
where the rate chargea v^as less than 15 cents. 

Melville Egleston and C. Walter Artz, for plaintiff in error. 
Henry A. Wise, Asst. U. S. Atty., for défendant in error. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge (after stating the facts as above). The war 
revenue act provides that every téléphone company shall pay a tax 
of 1 cent on every message transmitted over its line for which a 
charge of 15 cents or more was imposed. The défendant has col- 
lected this tax and nothing more. 

If the contracts under discussion, between the plaintifï and its sub- 
scribers, had been drawn for the express purpose of bringing them 
within the terms of section 25 of the act of June 13, 1898, c. 448 
(30 Stat. 460), language more apt could scarcely hâve been selected. 
Of course the transmission of the message necessitated the use of the 
company's books, apparatus lines, etc., but this is equally true where 
the sender enters a public pay station and pays a stated sum for the 
message he is about to transmit. 

It is undoubtedly true that the plaintifï could hâve so drawn the 
contract as to avoid the payment of the tax. The private installation, 
the directory listings and the other advantages enumerated in the 
plaintiff's brief, might hâve been included as part of the considération, 
but the short answer is that they were not so included. 

The contract is perfectly plain ; there is no ambiguity, no necessity 
for interprétation, no room for construction. The subscriber "agrées 
to pay for the right to send in said year 600 local messages $90, pay- 
able quarterly in advance." If to thèse quoted words the clause "or 
at the rate of 15 cents for each message" had been added, or if the 
subscriber had agreed to pay "15 cents each for 600 messages," the 
contract would not hâve expressed more clearly the understanding of 
the parties that they had made "a message rate" contract and that 
the $90 was paid for the right to send 600 local messages. 

The contract defînes a local message as follows : 

"A local message is a personal communication five minutes or less in dura- 
tion, from said station to another station connected with an exchange of the 
company in said borough." 

Again, it provides that : 

"The rate for local messages for each year succeedlng the flrst, payable 
quarterly in advance, shall be in accordance with the schedule in force at the 
beginning of such year, and shall be computed from the number of such mes- 
sages sent from such station during the precediiig year, but the rate shall not 
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exceed that prescrlbed by the schedule In force at the beglnnlng of the pre- 
cedlng year unless," etc. 

Without quoting further from the contract we are of the opinion 
that the parties were deaUng with local messages as the subject-mat- 
ter of their agreement and that the privilèges accorded the subscriber, 
enumerated in the plaintiff's brief, were only the necessary ingréd- 
ients of and incidents to the agreement to transmit the 600 messages. 

The right to use ail the apparatus required to transmit the message 
is implied, just as the use of the messengers, wagons and cars of an 
express company is implied when a given sum is paid for the trans- 
mission of a package ; just as the right to use the conveniences of 
the company's railway carriages is implied when a passenger pro- 
cures a commutation ticket entitling him to so many stated trips 
between two stations on the company's line. 

There is nothing ambiguous about the law and it is not permissible 
for us to take into considération the législative intent in order prop- 
erly to interpret the enactment. It needs no interprétation. What 
the lawmakers intended to do is immaterial when what they actually 
did do is free from doubt. 

The judgment is affirmed with costs. 



ELDRED V. KIRKLAND. 

(Circuit Court of Appeals, Second Circuit Aprll 19, 1904.) 

No. 192. 

L Patents— Validitt and iNrBiNQEMENT— Oigab Lightebs. 

Tlie Chambers patent, No. 492,913, for an electrlc lamp llghter, covera- 
the first successful device by wtilcli a fluld-burning clgar lighter is ignited 
automatically by eleetricity and automatlcally extlnguished, and was not 
antlclpated ; and whlle not a broad Invention, the device is novel and use- 
ful, and the clalms are entitled to a construction sufflciently libéral to 
give the Inventor the beneflt of well-known équivalents. Clalm 1 Is In- 
valld, as too broad, in terms covering prior devices ; but claims 5 and 10 
are valid, and are Infrlnged by a lighter made in accordance with the 
Gruhlke & Kessler patent. No. 562,395, the Kessler patent, No. 598,489, 
and the Gruhlke patent, No. 628,982. 

Appeal from the Circuit Court of the United States for the North- 
ern District of New York. 

This Is an appeal from a decree of the Circuit Court for the Northern Dis- 
trict of New York holding letters patent No. 492,913, for an electrlc lamp light- 
er, invalid, and dismissing the bill, with costs. The opinion below is reported 
in 124 Fed. 553. The patent was considered by the Circuit Court of Appeals 
for the Seventh Circuit in Eldred v. Kessler, 106 Fed. 509, 45 C. C. A. 454, 
where the spécification and claims are set out in hsec verba. The court held 
that the patent must be limlted to the précise construction shown and de- 
scribed, and, as so Umited, the défendants lighter, which is the same device' 
In controversy In the case at bar, did not Infringe. 

Louis K. Gillson and Charles C. Linthicum (Clifford E. Dunn, ai 
counsel), for appellant. 
Stem, Heidman & Mehlhope, for appellee. 

Before WALLACE. LACOMBE, and COXE, Circuit Judges. 
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COXE, Circuit Judge. The complainant îs the owner of letters 
patent No. 492,913, granted to Josephus C. Chambers, March 7, 1893, 
for an improvement in electric lamp lighters. The bill, in the usual 
form, prays for an injunction and an accounting. The answer inter- 
poses the familiar défenses of lack of novelty and invention and non- 
infringement. 

The patent is for an electrically ignited fiuid-burning wick lamp, in- 
tended for use as a cigar lighter and so arranged as to be lighted and 
extinguished automatically. The pôles of an electric circuit are ar- 
ranged adjacent to the end of the lamp to be lighted, the circuit being 
normally open. The breaking of the circuit produces an electric 
spark to ignite the lamp. When the lamp is not in use the wick is 
inclosed and covered by an open-sided hood, arranged at the upper 
extremity of a pivotally mounted arm having an operating handle at 
its lower end. By moving this arm upon its fulcrum, the wire point 
of the électrode mounted on the arm is brought first into contact 
with the métal of the lamp adjacent to the wick thereby completing 
the electric circuit. As the arm continues to be moved farther the 
wire point is disconnected from the lamp and produces an electric 
spark adjacent to the wick which lights it. When the user bas 
lighted his cigar he releases his hold upon the handle and the arm 
returns to its normal position, out of electrical connection with the 
lamp, bringing the insulating cap and the extinguisher into position 
to extinguish the lamp. The device is provided with a battery of its 
own and can be used in small hamlets where there is neither gas nor 
electricity. 

The claims involved are the first, fifth and tenth. They are as fol- 
lows : 

"(1) In an electrical lamp-lighter, the combination, with a lamp, the burner 
of which is formed Into or provided with an électrode, an extinguisher formed 
Into or provided with the opposite électrode, and means for establishing and 
breaking the electrical connection between said électrodes, substantially as set 
forth." 

"(5) In an electrical lamp-lighter, the combination, with a lamp, the burner 
of which is formed into or provided with an électrode, an arm pivotally secured 
adjacent to the lamp, one end of which is provided with an extinguisher, and 
an électrode, and means for automatically returning the arm to extinguish the 
iight, substantially as set forth." 

"(10) In an electric lamp-lighter, a lamp, a support therefor, an arm led 
into proximity to the lamp, provided with an extinguisher, an electric circuit 
having its électrodes at the adjacent portions of the arm and lamp, said arm 
and lamp the one movable in relation to the other to close said circuit to ignite 
the lamp, and self retractlng to extinguish the lamp, said circuit being nor- 
mally open, substantially as described." 

In discussing the prior art we deem it unnecessary to consider ail 
the patents pleaded in the answer or even ail of those referred to by 
the experts, for the reason that it is agreed by counsel and experts 
alike that the three which approximate most closely to the invention 
-of Chambers are the patents to Eastman, granted August 30, 1893 ; 
Hen & Weinmann, granted May 1, 1888, and Kronenberg, granted 
March 12, 1889. If thèse patents do not anticipate or fatally limit 
the claims it is manifest that the other patents segregated or com- 
b'med will not opcrate to do so. 
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The Eastman patent shows a self-lighting lamp, whîch consists of 
a tube corresponding in cross-section with the interior of a sheath, 
which hplds the lamp, and is provided at its lower end with an ex- 
tinguisher, which fits over the end of the burner when the lamp is 
at rest. The sheath is mounted upon a base at an angle of, approxi- 
mately, 20 degrees, there being insufficient slope to enable the lamp 
to slide into place. Each time it is removed it must be shoved home 
by the hand of the user, The flame is electrically produced by the 
act of taking the lamp from its sheath and is extinguished by re- 
turning it thereto. The wick is ignited automatically by making 
and breaking contact with an électrode mounted on an arm which 
extends up and over the sheath in the line of travel of the wick tube ; 
in ail other respects the device is operated manually. The user with- 
draws the lamp completely from the sheath and carries it to the end 
of the cigar. If he be a prudent and careful person he will insert 
it again in the sheath and push it into place. If, on the other hand, 
he be thoughtless or stupid he is quite likely to place the lamp, still 
burning, in some other position with the probability that disastrous 
results will follow. If he simply releases his grasp, as in the Cham- 
bers device, the lamp will drop to the floor. It cannot be successfully 
contended that the Eastman torch is self-extinguishing. The ap- 
paratus in this respect is no more automatic than if a cup of water 
were provided and the user were instructed to put out the flame by 
thrusting the end of the torch into the water. Indeed, the manual 
action resembles that required in using the tapers so long in vogue 
where the alcohol flame was smothered by returning the taper to its 
holding tube and dropping it into place. The extinguisher consists 
of a flat plate, instead of an open-sided cap, which would, in ail prob- 
ability, bat down the wick and render the lamp useless after a few 
trials. Eastman shows the nearest approach to the device of the 
patent in suit. He and Chambers both had the same idea in mind, 
namely, the production of a self-igniting and self-extinguishing cigar 
lighter. Chambers succeeded. Eastman failed. The one produced 
a lamp having both thèse characteristics. The other a lamp having 
but one. Instead of anticipating, or seriously limiting the scope of 
the patent, Eastman ofïers mute but persuasive tribute to Chambers' 
skill and ingenuity. Had he hit upon some plan by which his torch 
could be returned automatically to an open-sided cap extinguisher he 
would hâve secured the prize. "In the law of patents it is the last 
step that wins." Eastman failed to take it. 

The Hen & Weinmann patent discloses an electric igniting appara- 
tus in which a small wick saturated with alcohol is ignited automatic- 
ally by the rubbing of the wick holder against an electric brush when 
the lamp is removed from its socket. There can be no doubt that in 
this, as in the Eastman and Chambers patents, the lamp is lighted 
automatically by an electric spark produced by, substantially, similar 
apparatus. In other respects, though operating upon the principle 
of the Eastman device, it is apparently less serviceable and conven- 
ient. It has ail of the defects of the Eastman lamp in addition to 
others peculiar to itself. It has none of the typical advantages of 
the Chambers device. It is sustained in a vertical position by a 
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bracket, the lamp beîng placed in its holder manually and held there 
by a spring. Should the spring cease to press against it the lamp 
would drop out. When removed from its holder the lamp, like 
Eastman's, can be carried wherever desired and laid down anywhere. 
The intention of the patentées, however, is that when no longer re- 
quired for use it shall be returned to the holder by pushing it in from 
the bottom until the extremity of the wick tube passes into the ex- 
tinguisher at the top of the holder which thus extinguishes the fîame. 
There is nothing about the lamp to convey this intention to the user, 
who would be quite hkely to throw it aside where it might communi- 
cate fire to contiguous objects. If he understood that he was ex- 
pected to return the lamp to the holder he had no means of knowing 
that he was to push it in until the burner entered the extinguishing 
cap. Failure in this regard would resuit in the temporary or per- 
manent impairment of the apparatus. The Hen & Weinmann struc- 
ture has no pivotai connection between the burner and the extin- 
guisher and no means of any kind for automatically extinguishing the 
lamp. 

Kronenberg invented an "electric gas lighter" and, of course, the 
problems with which he had to deal differ essentially from those 
which we are considering. The object of the inventer was to provide 
means for completely turning ofif the gas at the ignitor jet, and to 
adapt such means so as to turn on the gas in the act of lifting the 
device to or near the mouth of the user. When thus ready for use 
the gas is lighted by electric sparks and is turned ofï when the de- 
vice assumes its normal position. The only feature which resembles 
any part of the Chambers structure is the vibrating lever which sug- 
gests the "Arm F" of the patent in suit, but in function, opération 
and resuit the two are essentially différent. No amount of mechan- 
ical skill could make the lever of the Kronenberg patent do the work 
of the pivoted arm of the Chambers patent. 

The record discloses no material feature of the prior art which is 
not found in the three patents considered. Thèse patents are typical 
oi the pre-existing situation and we fail to iànd there the combina- 
tion of the Chambers patent; we fail to find a fluid burning cigar 
lighter, ignited automatically by electricity and automatically extin- 
guished. The Chambers Hghter occupies a fîeld narrow and circum- 
scribed it is true, but still one that has never been occupied before. 
Chambers has provided a self-igniting and self-extinguishing lighter 
which produces the desired flame, extinguishes it the moment the 
cigar is lighted and remains in economical and harmless inactivity 
until again needed; thèse results being accompHshed by a single 
movement of the user's hand. He has not made a great invention or 
a "pioneer invention," if that much abused expression be confined to 
its legitimate meaning, but he has produced a novel and useful de- 
vice which is far removed from mère mechanical skill, His inven- 
tion belongs to that vast fîeld of miner achievement which has given 
this country its acknowledged pre-eminence and which it is the pol- 
icy of the patent law to protect. 

The question of infringement reniains. 
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The first daim îs too broad; it can be read on the Eastman and 
Hen & Weinmann devices. This was admitted by the complainant's 
expert. He says : 

"I am free to admit, however, that the naked ternis of clalm 1 of the Cbam- 
bers patent do not clearly distinguish its construction from that of the Hen 
& Weinmann patent, or, in other words, that it is necessary to read the claim 
in the light of the spécification and consider that the éléments enumerated' 
must be of substantially the character described in the spécification and showu 
in the drawing of the Chambers patent in order to distinguish the comblna- 
tion of thls daim from the device shown by Hen & Weinmann." 

The admission is creditable to the witness for it is in exact accord- 
ance with the facts and saves unnecessary discussion. 

The fifth claim is for the combination, in an electrical lamp Hghter, 
of the folio wing éléments : 

First. — A lamp the burner of which is formed into or provided with 
an électrode. 

Second. — ^An arm pivotally secured adjacent to the lamp. 

Third. — An extinguisher and an électrode at one end of the arm. 

Fourth. — Means for automatically returning the arm for extin- 
guishing the light. 

The tenth claim is for the combination, in an electric lamp lighter, 
of the foUowing éléments : 

First. — A lamp. 

Second. — A support for the lamp. 

Third.— An arm led into proximity to the lamp provided with an 
extinguisher. 

Fourth. — An electric circuit having its électrodes at the adjacent 
portions of the arm and lamp. 

Fifth. — Said arm and lamp, the one movable in relation to the oth- 
er, to close said circuit to ignite the lamp and self retracing to extin- 
guish the lamp, the circuit being normally open. 

The défendant is using a device made under patents No. 562,395, 
granted to Gruhlke and Kessler June 23, 1896, No. 598,489, granted 
to W. F. Kessler February 1, 1898, and No. 638,982, granted to A. 
C. Gruhlke July 18, 1899. The infringing Hghter, made in substan- 
tial compliance with the directions of thèse patents and particularly 
the latter, contains ail the éléments of the fifth and tenth claims as 
above specified. This proposition is too obvious to require discus- 
sion and is not seriously disputed. The défense of noninfringement 
is established only by limiting the claims to the mechanism described 
and shown, thus denying to the complainant the right to hold even 
the plainest équivalents. In the defendant's structure the lamp moves 
pivotally and the extinguisher is stationary. In the Chambers struc- 
ture the lamp is stationary and the extinguisher moves. The one is 
the exact équivalent of the other even if the alternative construction 
were not pointed.out in the spécification, as it is. The lower portion 
of the tubular arm in the defendant's structure is eut away to receive 
the nozzle of the lamp and smother the flame without batting down 
the wick; its opération, in efïect, is the same as that of the open- 
sided hood of the patent. It is argued that there is nothing in the 
description or claims calling for such an extinguisher and that the 
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"open-sided housing or hood" is the invention not of Chambers but 
of the complainant's expert. It is true that the words quoted are 
employed by the expert as aptly describing the part which is describ- 
ed as "a cap and its extension acting as an extinguisher." The open- 
sided feature is plainly shown in the drawings and the opération of 
the parts is such that the caps of the prior art could not be utilized. 
It is this structure, by whatever name it is designated, which is the 
"extinguisher" of claims ô and 10, and this is the "extinguisher" 
which the défendant has appropriated. 

As in most combination claims the separate éléments can be found 
in the prior art, but this is of no moment if the combination be new, 
as it is in the présent instance. We do not think the complainant is 
entitled to a broad construction of the claims in issue, but we do think 
the claims should receive an interprétation sufïîciently libéral to give 
him the benefit of well-known équivalents, such, for instance, as the 
substitution oî a weight for a spring and one form of support for an- 
other. 

The judge of the Circuit Court naturally and properly followed 
the décision of the Circuit Court of Appeals for the Seventh Circuit. 
That décision is entitled to the greatest respect, but we are reluct- 
antly constrained to a différent conclusion. The court says : 

"The Eastman patent was granted for an 'electric cigar-lighting lamp,' and 
shows a fluid-burning devlce which dififers in form from that of Chambers, but 
is equally automatic in lighting and extinguishing by electricity, — elosely re- 
sembling the Hen & Weinmann device, except for this dual feature." 

If we were able to concur in this interprétation of the Eastman 
patent we would hâve no difficulty in reaching a similar conclusion, 
but for the reasons heretofore stated we are compelled to take a very 
différent view of its scope and meaning. In none of the devices 
shown, including Chambers', is a fluid burner extinguished by elec- 
tricity and in Eastman's the extinguishing is not automatic but man- 
ual. This proposition was not disputed at the argument and it is not 
disputed in the defendant's brief. Had it appeared to the satisfac- 
tion of the court in the Kessler case that Chambers was the first to 
produce a fluid burner not only ignited automatically but automat- 
ically extinguished as well, it is not improbable that a différent con- 
clusion would hâve been reached. 

The decree is reversed, with costs, and the cause is remanded to 
the Circuit Court with instructions to enter the usual decree, upon 
the fiîth and tenth claims, in favor of the complainant. 
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SILVBR & CO. T. 3. P. BUSTIS MFG. CO. et aU 

(Circuit Court. D. Massachusetts. May 17, 1904.) 

No. 1,839. 

1. Patents — Suit for Infeingement— Pbeliminahy Ikjunctiou. 

In sults for Infringement the rule is that the patent must be supportes 
by publie acqulescence or prlor adjudication to entitle complalnant to a 
preliminary injunctlon, unless there are some peculiar conditions which 
call for tbe exercise of the court's discrétion in granting the injunctlon. 
It is also incumbent on complalnant to show that the threatened injury 
will be irréparable. 

2. Same. 

Where It is not shown that a complalnant has suffered or Is threatened 
with any serious injury from the alleged Infringement of his patent by 
défendant, and défendant dénies infringement since the commencement 
of the suit, and states that he abandoned the manufacture and sale of 
the alleged infringing article, and does not intend to and will not further 
infringe, such irréparable injury does not appear as to require the grant- 
ing of a preliminary injunctlon. The efCect of such injunctlon lu de- 
terring others from Infringement cannot be eonsidered on such an appli- 
cation. 

3. Same — Pleading — Plea. 

In a suit for infringement, a plea settlng out that défendant abandoned 
the manufacture and sale of the infringing article before the comiueuce- 
ment of the suit wlU be stricken out where such statement is contradicted 
by évidence already in the record. 

In Equity. Suit for infringement of patent. On motion for pre- 
liminary injunction and to strike out plea. 

Stephen J. Cox and William R. Bigelovv, for complalnant, 
Edward S. Beach, for défendants. 

HALE, District Judge. This is a suit in equity to enjoin and re- 
strain the défendants from manufacturing or selling bath seats which 
are alleged to infringe United States letters patent No. 736,033, dated 
August 11, 1903, issued to William H. Silver, and assigned to com- 
plalnant. 

The case now cornes before the court upon a motion for a pre- 
liminary "injunction and upon a motion of the complalnant to strike 
out a plea filed by the défendants, which plea allèges that prior to 
the fîling of the bill of complaint the défendants and their agents had 
wholly ceased to make, use, or sell bath-tub seats which are alleged to 
infringe the patent in suit; that after the date of the patent, and be- 
fore the iiling of the bill, the défendant company made and sold 83/3 
gross of seats for the purpose of using up old parts on hand ; that 
in so manufacturing said seats the défendant company made such 
substantial altérations in the parts that the seats did not infringe the 
patent in suit; that since the sale of said 2^^ gross of seats the de- 
fendants and their agents hâve wholly ceased to manufacture, use, 
and sell bath-tub seats, and were not at the time of the fîling of said 
bill of complaint engaged in their manufacture, use, and sale, and 

1 1. See Patents, vol. 38, Cent. Dig. §§ 476, 477, 480, 481. 
U 3. I*icadiug in infringement sults, eee note to Caldwell t. Powell, 19 G, 
O. A. S93. 
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have not at any time since the filing of the bill of complaint threatened 
to manufacture, use, or sell bath-tub seats, but have in good faith 
finally abandoned such manufacture, use, and sale, and are not now 
threatening, and do not intend, now or at any time in the future, to 
manufacture, use, and sell such bath-tub seats. The motion to strike 
out this plea allèges that the plea présents no valid défense to the 
suit, is irrelevant and immaterial, and improperly filed herein, and, 
if the facts presented in said plea were true, they would not defeat 
complainant's suit. 

The court will first consider whether or not a temporary injunc- 
tion will be ordered. The case shows that the défendant John P. 
Eustis, who is the treasurer of the défendant corporation, claimed to 
be the inventer of the identical subject-matter of the patent in suit; 
that he made application for a patent therefor, and contested an in- 
terférence proceeding between his application and the application for 
the patent in suit; that he prosecuted this interférence before ail the 
tribunals of the Patent Office in which it was possible for him to 
prosecute it; and that, after the Patent Office had decided against 
him, and granted a patent to Silver, the complainant's assignor, the 
défendants then promised and agreed not to infringe the patent, but 
to respect complainant's rights thereunder. Complainant's affidavits 
tend to show also that the défendants continued their infringement 
until a short time before suit was brought. There is also some évi- 
dence that the défendants have ofifered infringing seats for sale since 
the filing of the bill of complaint. Indeed, the déniai of Mr. Eustis, 
the treasurer of the défendant company, is not clear and unequivocal. 
Under the practice of the court in this circuit, the rule in this class 
of cases is that the patent must be supported by public acquiescence 
or prior adjudication in order to entitle a complainant to a temporary 
injunction, unless there are some peculiar conditions in the case 
which call for the exercise of the court's discrétion in granting an 
injunction. Hatch Storage Battery Company v. Electric Storage 
Battery Company, 100 Fed. 975, 41 C. C. A. 133. It is also incum- 
bent upon the complainant in this class of cases, before he is entitled 
to a temporary injunction, to show that the threatened injury by the 
alleged wrongfui act of infringement will be irréparable. In Parker 
V. Woolen Company, 2 Black, 551, 17 L. Ed. 333, Mr. Justice Swayne, 
speaking for the Suprême Court, says : 

"A court of equity will interfère when the in.1ury by the wrongfui act of tbe 
adverse party will be irréparable, as where tbe loss of healtb, tbe loss of trade, 
tbe destruction of tbe means of subsistence or the ruln of the property must 
ensue. A diminution of the value of tbe premises witbout irréparable injury 
is no ground for interférence. The case must be one of 'strong and imperious 
necessity,' or the right must have been previously established at law." 

In Ladd v. Oxnard — a récent case in this circuit — 75 Eed. 733, 
Judge Putnam, referring to the case of Parker v. Woolen Company, 
says: 

"The reasons for équitable interférence in patent, trade-mark, and copy- 
right cases are brought within this définition by the words 'the loss of trade.' 
This, for reasons easily understood, in volves injuries which it Is Impossible to 
compnte by any rule of law. or any practical rule whatever, or even to ascer- 
tain. Unless there is this spécial ground for équitable relief by injunction, a 
bill for that purpose will not lie even in patent cases." 
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In the case beîore us the record does not show any public ac- 
quiescence in the patent, nor does it show any prior adjudication of 
the patent. The décision of the Patent Office cannot be held to take 
the place of a decree of a court. 

Upon the question of irréparable injury the complainant does not 
entitle himself to the relief sought for. In the testimony presented 
by the complainant no great force is laid upon any injury which de- 
fendants will be likely to inflict, even if they break their promise of 
noninfringement. If such promise should be broken, this motion 
could be renewed at any time, as a court of equity is always open 
for the protection of its suitors ; and défendants who hâve put them- 
selves under promises of noninfringement must expect a prompt in- 
terférence of the court if they break such promises. The injury 
which is most forcibly brought before the court by the complainant 
is that other manufacturers "will continue to infringe our patent with 
impunity, and to flood the market with seats practically identical in 
construction, but made in most instances of inferior material." A 
court of equity cannot be invoked to relieve a suitor from such in- 
jury as this. This court, in afïording relief under this application, 
cannot take into considération any fear which complainant may hâve 
of other infringers. 

In Paul Steam System Company v. Paul, in which this court has 
just sent down an opinion (129 Fed. 757), the court said : 

"The practlce in the fédéral courts, and especlally in this circuit, Is to refuse 
an In.iunction unless the case shows beyond reasonable question the necessity 
for such intervention of the court The practice of this circuit has been, ex- 
cept in clear cases of necessity, to leave a cause untrammeled by xnjunctlons 
or décrétai orders until the final hearing." 

We see no reason in this case to apply a différent rule, and must 
refuse to order a temporary injunction. 

We now come to consider the plea offered by the défendants, the 
substance of which we hâve quoted. The rules of equity are not in- 
tended to authorize a défendant to make his défense by plea, and, 
if unsuccessful there, to make it over again in an answer. Walker 
on Patents, § 688. The testimony in this case sets out, among other 
things, that the défendants hâve ceased to sell the infringing bath-tub 
seats ; that they hâve not sold them since the filing of the bill ; that 
they hâve abandoned their manufacture, and do not intend to manu- 
facture or sell them. But the évidence in the record before us tends 
to contradict the plea. That évidence tends to show that there has 
been some infringement since the filing of the bilI. In this view of 
the case it is unnecessary for the court to pass upon the question 
whether the allégations of the plea relieve the complainant from the 
fear of infringement set forth in the bill, and so présent a valid dé- 
fense to the suit. It is the duty of the court in this proceeding to 
examine not only the plea itself, but the whole case as presented, and' 
to décide whether anything in the record is inconsistent with the plea. 
The court finds that the évidence is contradictory to and inconsistent 
with the plea. We are therefore of the opinion that the plea cannot 
prevail. 

A decree may be entered: The motion for temporary injunction 
is denied. It is ordered that the plea be stricken out, and that the 
défendants file their answer within 30 days. 



JAMISON T. WIHBISH. $61 

JAMISGN V. WIMBISH, Soperintenflént 
(District Court, W. D. Georgia, S. D. June 28, 1904) 

1. Oeiminal Law— Sentence. 

This case Inrolves tbe legality of a sentence by a police magistrate for 
a petty municipal offense to a term at hard labor on a local chaIn gang. 

2. Same— iNïAMous Crime. 

Whether or not a crime Is Infamous must dépend upon the fact whether, 
by the statute deflning It, an Infamous punlshment can be awarded. Mr. 
Justice Gray in Ex parte Wllson, 5 Sup. Ct 935, 114 U. S. 417-447, 29 
L. Ed. 89. 

3. Same. 

An order of a police magistrate directing that a person shall serve a 
term In such a chain gang as that portrayed In the évidence Is a sentence 
to Infamous punlshment. 

4. Same. 

A City charter which authorîzes Its police judge to Impose fines for the 
violation of any law or ordinance passed In accordance with Its charter 
to an amount not to exceed $500; to Imprison offenders In the city bar- 
racks for a space not more than 60 days, or at labor on the public vrorks 
In the county chain gang for not more than 6 months ; where it appears 
also that the persons convicted of minor municipal offenses are made to 
wear the typical strlped elothing of the penitentiary convict; where iron 
manaeles, whlch can only be removed by the use of the cold chisel, are 
rlveted upon their legs ; where the irons on each leg are connected by 
chains ; where they work and sleep in the same elothing ; where they wake, 
toil, rest, eat, and sleep In manaeles and chains; where their progress 
to and from their work Is public, and where they work on the public roads 
and before the public eye ; where at ail tlmes they are watched with con- 
vict guards armed with deadly weapons, who will klll them If they attempt 
to escape ; where they are llable to public and severe whipping by a whip- 
ping boss with a heavy leathern strap about two and a half or three feet 
long, with solid hand-grasp, and with broad, heavy, and flexible lash ; and 
where they are Imprisoned, work, and eat with félons from the State 
Penitentiary, and are only separated from them at night by a wooden 
lattlce work — créâtes infamous punlshment. 

5. CONSTITTJTIONAL LAW— DUE PEOCESS OF LaW. 

Due process of law in a crlminal case requlres a law descrlblng the 
offense, the offense must be described In the accusation, the accused must 
be given his day In court, his trial must proceed according to establlshed 
procédure, consisting of rules of pleadlng and practice, and it is imperative 
that the court be of compétent jurisdiction. 

6. Same— Jury Trial. 

While summary proceedings before municipal courts for the punlshment 
of minor offenses against ordlnances or by-Iaws can conclude with sentence 
of pecunlary fine, and, in default, with moderate Imprisonment, or wIth 
both fine and imprisonment, under the American System the power to 
sentence for such offenses to hard labor on the public chain gang does not 
and cannot exist in the jurisdiction and procédure of police courts, where 
trial by Jury is not a right of the accused. 

7. HaBEAS COEPUS — FEDERAL JUBISDICTION. 

While the courts and judges of the United States havlng discrétion to 
grant the writ of habeas corpus should exercise that discrétion in the light 
of the relations existing under our System of government between the 
Judlcial tribunals of the Union and the state, where the necesslty of the 
writ Is urgent, and where the proceeding against the prisoner la répugnant 
to the Constitution, the writ should be granted. 

T 7. Jurisdiction of fédéral courts in habeas corpus proceedings, see note to 
In re Huse, 25 C. C. A. 4. 
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B. Same— VoiD Sentence. 

Where a sentence Is of that character that it Is void for want of jurls- 
dlctlon, habeas corpus wlll lie, and may be issued by any court or judge 
invested with jnrisdiction to grant it 
9. Same— Evidence. 

Wliere a citizen of the United States bas been sentenced by a singio, 
judge of a police court for a minor municipal offense to seven montbs on 
the chain gang described by the évidence in this case, and where, by state 
law, should he sue eut a vprit of certiorari, he could not be dlscharged un- 
less he was able to pay costs or give bond, and where he Is not able to do 
either, and hls full punishment must hâve been sufCered.before, in the 
ordinary course, his cause could hâve been heard and determined by the 
5tate courts, and where it is alleged and proven that he is deprived of his 
liberty in violation of the Constitution of the United States, it makes a 
case for the urgent and immédiate relief of habeas corpus at the hauds 
of a United States court 
(Syllabus by the Court) 

Alexander Akerman and Charles Akerman, for petitioner. 
Minter Wimberley, City Atty., for respondent. 

SPEER, District Judge. This is a pétition for the great writ of 
right— the writ of habeas corpus. It involves the legality of a sen- 
tence by a police magistrate, for a petty municipal offense, to a term 
at hard labor on one of those local chain gangs — perhaps the most 
melancholy and distressing spectacle which afflicts the patriot and hu- 
manitarian in many localities of our country. It involves the inquiry, is 
such déplorable and degrading punishment, adjudged by such a court 
for minor municipal offenses, tolerable under the American System? 
It is believed that in no case previously decided by state or national 
court has there been se fuUy and fairly made this inquiry, fraught 
as it is with the misery of thousands of humble men, women, and 
children, and fraught, also, with the hope of a possible return by local 
g'overnments to more humane methods, with the résultant uplifting of 
millions of the people. Immediately, it involves the question whether 
the recorder of Maçon can, without any sort of criminal pleading, 
and without the intervention of a jury, convict a citizen twice for one 
violation of a minor municipal ordinance, and sentence, him to seven 
months at hard labor on the public chain gang; the punishment to be 
suffered in a branch of the State Penitentiary. Hère, also, is the 
question, can it be maintained, in the light of the Constitution, that 
one man, under any form of procédure, devised or to be devised by 
local législation, may consign men, women, and children to a chain 
gang for such trivial offenses as are within the jurisdiction of a police 
magistrate ? 

The petitioner, Henry Jamison, is a respectable colored man, between 
fifty-five and sixty years of âge. It appeared that he was working 
for many of the reputable people of Maçon in house cleaning, laying 
carpet5, and like work. On the night of the 13th day of March of this 
year, he was arrested by tvvo policemen of the city, carried immediately 
to the city prison, and placed in a cell. The next morning he was 
brought before the recorder. He was immediately put upon his trial 
for certain offenses. The following entries taken from tlie docket of 
the recorder's court constitute the entire record ; 



JTAMISON V. WIMBI8H, 353 

"Recorder's Docket, City ot Maçon. 

"Date— March lé, 1904. No. case, 131. Arrested, March 13, 1904, 12:40 
p. m. 

"Case — Mayor and Councll of the City of Maçon vs. Henry Jamison, Drk 
Dis Con. Arresting ofBcers. Mosely and Mitchell. 

"Date— March 14, 1904. No. case, 133. Arrested, March 13, 1904. 

"Case — Mayor and Councll of the City of Maçon va Henry Jamlsoa Of- 
fense, Dis Con in barrack. Arresting oflacer, Reddy." 

He was immediately convicted, and an aggregate fine imposed of 
$60, and an alternative penalty for both cases of seven months at hard 
labor on the chain gang. For a poor day laborer like this man to pay 
a fine of $60 was wholly impossible. At noon the same day, he was 
sent to the chain gang, was at once clothed in the stripes of a convict, 
heavy iron manacles connected by a chain were riveted on each leg, 
and he was immediately put to work on the public road with other 
convicts from the recorder's and the city court, and from the State 
Penitentiary, at manual labor as severe, perhaps, as any of which the 
human frame is capable. He remained with the chain gang for five 
days, when the writ of habeas corpus was sued out in his behalf, and 
he was brought before this court. 

The material averments of the pétition are that the petitioner was 
arraigned in the recorder's court without any indictment, accusation, or 
written charge of any kind having been preferred against him, and 
without any form or semblance of a judicial trial he was sentenced to 
pay a fine, which he was wholly unable to pay, and then to serve a term 
of 210 days on the county chain gang of Bibb county. The pétition 
further avers that the trial, sentence, and commitment were illégal and 
void, and that he was thereby deprived of his liberty and subjected to 
infamous punishment without due process of law. In further sup- 
port of this averment, copies of what purport to be the judgment of 
conviction are annexed to the pétition. Thèse are brief prînted blanks. 
The first reads as foUows (Exhibit A) : 

"Recorder's Court — No. 131. Offense, drunk and disorderly, Maçon, Ga., 
March 14, 1904. Mayor and Council of the City of Maçon vs. Henry Jamison. 

"On hearing the évidence in the above-stated case : It Is ordered by the 
court that the défendant do pay a fine of twenty-five dollars or in default 
thereof be and is hereby conimitted to the county chain gang for and during 
the space of ninety days." 

The second is termed "Exhibit B." It is as follows: 
"Recorder's Court, Maçon, Ga., March 14, 1904. Offense, disorderly conduct 
In the barrack. Mayor and Council of the City of Maçon vs. Henry Jamison. 

"On hearing the évidence in the above-stated case: It is ordered by the 
court that the défendant do pay a fine of thirty-flve dollars and in default 
thereof be and he is hereby committed to the county chain gang for and during 
the spaoe of 120 days to begin at the expiration of case No. 131. 

"[Signed] Oustis Nottingham, 

"City Recorder." 

It is observable that there is no findîng of guilt or innocence by the 
recorder, and no finding of fact. It is a sentence, and nothing more. 
It is not, as seems to be supposed, insisted that an arrest by a policeman 
without warrant was invalid, and no such question is in the case. 

Upon this pétition the writ was issued, and served upon E. A. Wim- 
bish, who is superintendent of the Bibb county chain gang. By the pay- 
ISOF.— 23 ' * 
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ment of $8,000 per annum to the city of Maçon, the county commls- 
sioners purchase for their chain gang the convicts from the recorder's 
court, and are thus enabled to utilize their énergies. The superin- 
tendent of the chain gang demurred to the pétition on the grounds 
that the facts set forth were insufficient to give jurisdiction to this 
court, and, further, "that the pétition fails to allège and show that 
the petitioner had exhausted or attempted to correct any alleged errors 
on the trial or in the commitment by appeal to the courts provided by 
law for the correction of the errors of the recorder's court." The 
answer of the respondent is, further, that he holds the petitioner by 
virtue of a commitment from the recorder's court; that the Bibb 
county chain gang is a chain gang duly established by the law of the 
State of Georgia ; that Jamison was duly convicted ; that the recorder's 
court of the city of Maçon is a municipal or police court, duly organized 
by law, and authorized to try cases and inflict punishment for thé vio- 
lation of municipal law in a summary manner. He dénies that the 
commitment is illégal and void, and that the petitioner is deprived of 
his liberty and subjected to an infamous punishment without due 
process of law, and in violation of the Constitution of the United States. 
The demurrer and the facts submitted on the answer and traverse there- 
to were heard and argued together. 

To properly détermine this case, it seems essential to inquire, in the 
first place, whether an order of the recorder directing that a person 
shall serve a term in the Bibb county chain gang is a sentence to in- 
famous punishment. The law upon this subject is settled. In Ex 
parte Wilson, 114 U. S. 417, 447, 5 Sup. Ct. 935, 29 L. Ed. 89, Mr. 
Justice Gray, for the unanimous court, announced that whether or not 
a crime is infamous must dépend upon the fact whether, by the stat- 
ute defîning it, an infamous punishment can be awarded. And said 
the leamed justice (page 428, 114 U. S., page 940, 5 Sup. Ct.) : 

"For more than a century, imprisonment at hard labor in the State Prison 
or Penitentiary, or other similar institution, bas beeu considered an infamous 
punishment in England and America." 

Justice Gray continues : 

"Among the punlshments 'that conslst prlncipally In the Ignominy,' Sir 
William Blackstone classes 'hard labor in the house of correction or otherwise,' 
as well as whipping, the pillory, or the stocks. 4 Blackstone's Oommentaries, 
p. 37T. And Mr. Dane, while treatlng it as doubtful whether confinement In 
the stocks or in the house of correction is infamous, says 'punishments clearly 
Infamous are death, gallows, pillory, branding, whipping, confinement to hard 
labor, and cropping.' 2 Dane's Abridgment, 569, 570." 

This décision was rendered in 1884, and from it there has been no 
judicial departure._ 10 Rose's Notes on U. S. Suprême Court Reports, 
1074 et seq. It is perhaps not inappropriate at this point to-recall 
the fact that this saîutary doctrine of constitutional law has been of serv- 
ice to the people of this district. It was formerly the practice to prose- 
cute illicit distilling and other violations of the internai revenue laws 
by information. In view of the ease with which such charges were 
presented, and the profits fîowing therefrom to informers and others, 
îrivolous prosecutions were multiplied, and great inconvenience, and, 
indeed, oppression, were experienced by the rural population. This 
was averted b> the décision in this court in United States v. Johanssen 
(C. C.) 35 Fed. 407-414. Adopting the définition of an "infamous 
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punîshment" as expresse'd in Ex parte Wilson, supra, and calling at- 
tention to the liberaliring and humane tendencies of the law as ad- 
vanced by the progressive steps of our Suprême Court, we announced 
that 'liereafter the courts of the United States of this district will take 
no action in the large class of cases involved, save after the present- 
ment or indictment by the grand jury." The forecast of the effect 
of the décision made in the opinion has been justified by the event : 

"That crime Is rare; that the Impartial and law-respecting Investigations 
of the grand juries would brlng to the bar of justice the willful lawbreal£er, 
but would In ail likelihood discountenance the sinister and malevolent In- 
former, who has used the powers of the government to purvey to his malice, 
«r to hls greed for the perquisites of the witness for the prosecution." 

Ali of this has proven true. Thus it wilI be seen that the enforcement 
of a constitutional principle which in one case deprives the municipal 
authorities of the profits which arise from involuntary and unpaid 
servitude, imposed, not for crime, but for peccadilles, on another occa- 
sion, and for 14 years since then, becomes the salutary and effective 
défense of the rights and the peace of the people. 

The most cursory view of the évidence in the record will convince 
the impartial that practically every ignominious mark of infamous 
punishment is stamped upon the misérable throng in Bibb county chain 
gang. This is clear from the testimony of the superintendent, E. A. 
Wimbish, and from the uncontradicted évidence of witnesses who hâve 
there expiated their disregard of sundry provisions of the city code. 
The sufferers wear the typical striped clothing of the penitentiary con- 
vict. Iron manacles are riveted upon their legs. Thèse can be re- 
moved only by the use of the cold chisel. The irons on each leg are 
connected by chains. The coarse stripes, thick with the dust and grime 
of long, torrid days of a semitropical summer, or incrusted with the 
icy mud of winter, are their sieeping clothes when they throw them- 
selves on their pallets or straw in the common stockades at night. 
They wake, toil, rest, eat, and sieep, to the never-ceasing clanking of 
the manacles and chains of this involuntary slavery. Their progress 
to and from their work is public, and from dawn to dark, with brief 
intermission, they toil on the public roads and before the public eye. 
About them, as they sleep, journey, and labor, watch the convict 
guards, armed with rifle and shotgun. This is to at once make escape 
impossible, and to make sure the swift thudding of the picks and the 
rapid flight of the shovels shall never cease. If the guards would hes- 
itate to promptly kill one sentenced for petty violations of city law 
should he attempt to escape, the évidence does not disclose the fact.^ 
And the fact more baie fui and more ignominious than ail — with each 
gang stands the whipping boss, with the badge of his authority. This 
the évidence discloses to be a heavy leathern strap, about 3>^ or 3 feet 
long, with solid hand grasp, and with broad, heavy, and flexible lash. 
From the évidence, we may judge that the agony inflicted by this im- 

« To show the flerce vigilance of the guard, on the day this case was argued 
a number of félons from the State Penitentiary, who by state law are brigaded 
with those convicted by the recorder for minor municipal offenses, attempted 
to escape from the chain gang described. Three were shot down, ail desper- 
ately wounded. One will probably die, and. If he Uves, will be a paralytic for 
Ufe, as it Is stated that the buckshot penetrated the rertebrse. 
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plement of torture îs not surpassed by the Russian knout, the synonym 
the world around for merciless corporal punishment. If we may also 
accept the uncontradicted évidence of the witnesses, it is true that on 
the Bibb county chain gang for no day is the strap wholly idle, and 
not infrequently it is fiercely active. One witness, who served many 
months, testified that if the gang does not work Uke "fighting fire," to 
use his simile, the whipping boss runs down the line, striking with 
apparent indiscrimination the convicts as they bend to their tasks. 
Often the whipping is more prolonged and deliberate. At times, ac- 
cording to another witness, also uncontradicted, the convicts, when at 
the stockade, are called into the "dog îot." Ail présent, the whipping 
boss sélects the victims in his Judgment worthy of punishment. They 
are called to the stable door, made to lie face downward across the 
sill, a strong convict holds down the head and shoulders, and the boss 
lays on the lash on the naked body until he thinks the sufferer has 
been whipped enough. It is but just to Mr. Wimbish to record his 
statement that he knew nothing of this ceremony. It may be judged 
from the évidence that it is a whipping more formai and dramatic 
than any other inflicted. Since this is done at the stockade, we may 
présume that the convicts and guards are the only witnesses ; but on 
the pubUc roads, in the présence of wayfarers and bystanders, often 
the convict, to use an expression of a witness, "is taken down and 
whipped." The évidence gives us the account of two white persons 
who were thus whipped — one, a boy with but one arm. For this 
reason, it was not necessary to hold him. He stood and crled as the 
boss applied the lash. The other white boy was compelled to place 
his head between the legs of a burly negro convict, and was thus 
immovably held. The punishment will mark the lad with infamy in 
the minds of his fellows as long as he may live. The ofifense of one 
of thèse lads was "loitering in the dépôt." Nor does the recorder 
sentence to this punishment men who commit crimes against the laws 
of the State. By explicit décisions of the state courts, this officiai has no 
jurisdiction to sentence, but must commit such offenders to the ap- 
propnate state court for jury trial. The punishment hère described 
is inflicted upon those who are convicted of minor municipal offenses, 
such as disorderly conduct, violations of the bicycle ordinances, walk- 
ing or standing on the park grass, loitering in the dépôt or in the rail- 
road yard, careless driving, and the Uke. 

It is obvious that discipline for ail prisoners is necessary. While 
we may déplore the fact that more humane methods are not adopted, 
that is not the question. The question is this : Can the recorder, un- 
der the American Constitution, without jury trial and due process 
of law, sentence to such punishment? It is, moreover, true that the 
Bibb county chain gang is a branch of the State Penitentiary. The 
"State Penitentiary," as the term is generally understood, is no longer 
utilized. The state has a "prison commission," but no "State Prison." 
Its penitentiary consists of its felony convicts. None of thèse are di- 
rectly worked by the state. The prison commission has supervision 
alike of thèse félons and the county chain gangs. The act of the Gen- 
eral Assembly approved August 17, 1903, provides that the several 
counties of the state shall hâve the right, at their option, to work and 
use convicts sentenced to the penitentiary for period of five years or 
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less on the public roads or public works. It requîres the prison com- 
mission to make a just apportionment of ail the felony convicts of this 
class among the several counties of the state on the basis of their gên- 
erai population as shown by the United States census. The félons from 
the penitentiary, thus used, work on the county chain gangs. It ap- 
pears from the évidence of Mr. Wimbish, the superintendent of the 
Bibb county chain gang, that the Bibb county commissioners promptly 
availed themselves of the opportunities afforded by the législation to 
distribute thèse félons among the several counties of the state. Forty^^ 
six of thèse men sentenced to the Georgia penitentiary are now in the 
Bibb county chain gang. At night they are separated from the con- 
victs from the recorder's court by a wooden latticework. In the day 
thèse criminals of the most desperate character, from ail parts of the 
state, work indiscriminately with the men, women, and chiidren sen- 
tenced from the recorder's court for the petty offenses of which he has 
jurisdiction. It cannot be said, however, that the convicts of the 
recorder hâve the rights under the law afforded the félons. One 
guilty of burglary, arson, manslaughter, or any crime on the calendar, 
however heinous, has been accorded a copy of the accusation against 
hirn; trial by jury, the opportunity to appeal — in short, due process 
of law. Not 50 with the lad who loiters on the streets or is over- 
come by sleep in the dépôt. Not so with the licensed barber who 
turns over his chair .to a brother, but unlicensed, artist during his 
temporary absence from the shop. To the same branch of the 
penitentiary they may swiftly go. 

The docket of the recorder's court was in évidence, and literal 
extracts therefrom made pending the trial will be added as an ex- 
hibit to this opinion. From this, the sole record, it appears that 
during the month of March, 1904, alone, 149 persons were convicted 
by the recorder for violations of municipal ordinances. Upon thèse 
people there were imposed sentences amounting to 6,751 days, or 
a possible aggregate to the people of nearly 19 years of the misery 
and dégradation of the Bibb county chain gang. The principal au- 
thority for this vigorous scheme of municipal penology is section 
59 of the charter of the city of Maçon (Laws Ga. 1893, p. 257). 
This provides that the recorder of said city "shall hâve the power 
to impose fines for the violation of any law or ordinance of the city 
of Maçon passed in accordance with its charter, to an amount not 
to exceed $500, to imprison offenders in the city barracks for a 
space of not more thàn sixty days, or at labor on the public works in 
the county chain gang for not more than six months." Neither the 
charter of Maçon, nor any other enactment by the state, makes any 
provision for a trial by jury in this court. It is, of course, clear, 
and from settled authority, that municipal laws made under a char- 
ter from the state must be regarded as the laws of the state, and, 
further, that an officer like the recorder, appointed under such char- 
ter, must be regarded as an ofhcer of the state. His acts are the 
acts of the state, and the Constitution provides, "Nor shall any state 
deprive any person of life, liberty or property without due process 
of law." 

It is contended by the learned city attorney that one sentenced 
by virtue of this provision of the charter ought not to cpmplain that 
he is deprived of liberty without due process of law, for the reason 
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that this provision was enacted by the General Assembly, and îs 
therefore the law of the land. This seems rotary or circumîerent 
reasoning, and the gifted logician seems to émerge from the circle 
at the point where he entered. It is for the reason that the state, 
by législation, has made one of its agents — a recorder without a 
record, a criminal judge of a court without criminal pleading — a 
tribunal in which one man is intrusted by the state with practically 
arbitrary power to impose cruel and inlamous punishment for of- 
fenses the most trivial, that the jurisdiction of the United States 
court empowered to protect the constitutional rights of the citizen 
is invoked. Said Mr. Justice Matthews, in rendering the majority 
opinion in Hurtado v. California, 110 U. S. 535, 4 Sup. Ct. 111, 28 
L. Ed. 232: 

"While concedlng that each state prescrîbes Its own modes of judicial pro- 
ceeding, it is not to be supposed that thèse législative powers are absolute and 
despotic, and that the amendment prescriblng due process of law is to become 
indefinite, and not operate as a practical restraint. It is not every act of 
législation in form that is law. Law is something more than mère will exerted 
as an act of power. In the language of Mr. Webster in his famous définition, 
'It is the gênerai law, the law wliich hears before it condemns, which proceeds 
upon inquiry and renders judgment after trial, so that every citizen shall hold 
his life, liberty, property, and immunities under the protection of the gênerai 
rules which govern society.' " 

While the deiînitions of the term "due process of law" are varied, 
and while, perhaps, none of them are suiïïciently elastic and flex- 
ible to expressly anticipate and defeat the multiform methods by 
which those "drest in a little brief authority" assail the liberties and 
immunities of the individual, yet the requirements of this essential 
to distributive justice are familiar to every mind. In that valuable 
publication, the American & English Encyclopsedia of Law (2d 
Ed., vol. 10, p. 303), a sufficient statement may be found: 

"Due process df law, In a criminal case, requires a law describing the of- 
fense. The offense must be described in the accusation. The accused niust be 
given his day in court. His trial must proceed according to established pro- 
cédure, consisting of rules of pleading and practice." 

It may be added that it is imperative that the court be of com- 
pétent jurisdiction. 

It is obvious that ail procédure in courts created or authorized 
by the state must be authorized by state law. So long as the enact- 
ments to this end do not deny or violate the fundamental essentials 
of the Constitution, ordained for the establishment of justice and 
the perpétuation of liberty by the people of the United States, no 
interférence therewith is appropriate or to be tolerated. "When, 
however," said Prof. Guthrie in his interesting work on the Four- 
teenth Amendment, pp. 104, 105, "the statute clearly invades some 
substantive right, or when a statute harmless on its face is systemat- 
ically enforced in violation of fundamental rights, or when the 
court, transgressing its functions, attempts to render judgment 
without jurisdiction of the subject-matter or notice to the parties, 
the procédure is not due process of law, and may be declared void 
and set aside by the courts under the jurisdiction conferred by the 
îourteenth amendment." 

It is not questioned that the summary proceedings before mu- 
nicipal courts for the punishment of minor offenses against ordi- 



TAMISON V. WTMBISH. 359 

nances or by-laws can conclude with sentence of pecunîary fine, 
and, in default of payment, with moderate imprisonment, or with 
both fine and imprisonment. Sir William Blackstone, in his Com- 
mentaries, 4th book, par. 228, states : 

"Another braneh of summary proceedings Is that before Justices of the 
peace in order to inflict divers petty pecuniary mulets and corporal penalties 
denounced by acts of Parliament for many disorderly offenses, such as common 
swearing, drunUenness, vagrancy, idleness, and a vast variety of others." 

And the famous commentator cites certain evil conséquences of 
this jurisdiction, which we forbear to mention. But he concludes 
in this language : 

"From thèse ill conséquences we may collect the prudent foresight of our 
ancient lawgivers, who suffered neither property nor the punishment of the 
subject to be determined by the opinion of any one or two men, and we may 
aiso observe the necessity of not deviating any farther from our ancient con- 
stitution by ordalning new penalties to be Inflicted upon summary convictions." 

The jurisdiction of the justices of the peace in England at the 
time of thèse authoritative déclarations of that great writer and 
judge, who "found the English law a skeleton, and who clothed it 
with life and beauty," is practically équivalent to that of a police 
magistrate in our own times. Unhappily, we witness in the re- 
corder's court in Maçon the punishment of the citizens determined 
by the opinion of one man, and the punishment for such offenses 
as novel and unprecedented as it is ignominious and cruel. 

The act of the General Assembly of Georgia attempting to be- 
stow the power on the recorder of Maçon is the only statute to 
which attention has been called by which those convicted of minor 
offenses can be sentenced by a police court to confinement and hard 
labor on the chain gang. By the charter of Atlanta, the police 
court may inflict a fine of $500, or 30 days' imprisonment, or work 
on the public works. In Augusta the maximum fine is $300, and 
the maximum imprisonment or labor on the public works 90 days. 
In Rome, Athens, and Columbus, "labor on the public works" is 
the term used in designating the punishment. While it may be 
true, as insisted in the argument, that the Maçon chain gang, in 
management, discipline, and punishment, is not more thân an équiv- 
alent for the management of "public works" elsewhere, yet the fram- 
ers of the charters mentioned, perhaps with laudable respect for the 
opinions of mankind, seemed to hâve blinked the use of the word. 
Indeed, it may be with entire accuracy declared that the vo- 
luminous and exhaustive préparation of the city attorney and the 
subséquent examination by the court hâve evoked no shred of au- 
thority, either American or English, where a sentence for petty 
offenses by a police magistrate to a public chain gang, with the ig- 
nominious accessories of fetters, the stripes, lash, and of the dég- 
radation of convict life, has been sustained or even palliated. Un- 
der the American System, the chain gang has no place in the juris- 
diction and procédure of police courts, where trial by jury is not 
a right of the accused. How abhorrent would be such a punishment 
in such cases to those great American jurists whose finding is ulti- 
mate détermination, we may judge from Callan v. Wilson, 127 U. 
S. 5é0, 8 Sup. Ct 1301, 32 L. Ed. 223. In denouncing a convie- 
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tion in a police court of the District of Columbia, Justice Harlan 
said: 

"The Jurlsdlctlon of the police court, as deflned by exlsting statute, does 
not extend to the trial of inf amous crimes, or offenses punishable by imprison- 
ment in the penitentiary." 

■ And this for the reason that there was no provision for jury trial. 

Finally it is urgçd that a court of the United States may not, 
by judgment upon habeas corpus, afford relief to the citizen who 
is deprived of his liberty even by a colorable order from a police 
court of the state, and tliough the court is without jurisdiction, its 
order void, and its sentence to infamous punishment so severe that, 
if the petitioner can survive, it will probably exhaust the last re- 
source of nature. This contention does not seem marked by any 
considérable merit. So valuable is deemed this great remedy, that 
the Constitution itself provides that "the privilège of the writ of 
habeas corpus shall not be suspended, uniess when in case of rébel- 
lion or invasion the public safety may require it." Sections 751, 
752, and 753 of the Revised Statutes [U. S. Comp. St. 1901, p. 592] 
provide that the Suprême Court, Circuit and District Courts, and 
the severaljustices and judges of said courts within their respective 
jurisdictions, shall hâve power to grant writs of habeas corpus for 
the purpose of an inquiry into the cause of restraint of liberty. It 
is true that it is provided that the writ shall not extend to a prisoner 
who is in custody by a state court uniess that custody is in violation 
of the Constitution or of a law or treaty of the United States. This 
topic is thoroughly discussed in the opinion of Mr. Justice Harlan, 
for the unanimous court, in Ex parte Royal, 117 U. S. 245, 6 Sup. 
Ct. 734, 29 L. Ed. 868. From this décision, which has never been 
departed from, the law is clearly deducible that the courts and ju- 
dicial officers of the United States named in the habeas corpus en- 
actments shall not hâve power to award the writ to any prisoner in 
jail, or, we may add, in confinement by constituted authorities, ex- 
cept in the specified cases, and most important of thèse is where he 
is alleged to be held in custody in violation of the Constitution of 
the United States. Cases of this latter class are expressly provided 
for by the act of Congress of February 5, 1867, c. 28, 14 Stat. 383. 
This déclares that the several courts of the United States, and the 
several justices and judges thereof, within their respective jurisdic- 
tions, in addition to the authority they hâve conferred by law, shall 
hâve power to grant writs of habeas corpus in ail cases where any 
person may be restrained of his or lier liberty in violation of the 
Constitution or of any treaty or law of the United States. The 
power, therefore, in the court to grant the writ, by statute and au- 
thority, is complète. 

It is true that it has been held in Ex parte Royal and in many 
other cases that, the United States court having discrétion to grant 
the writ, that discrétion should be exercised in the light of the re- 
lations existing under our System of government between the ju- 
dicial tribunals of the Union and of the states. It has been further 
held that the discrétion should be subordinated to the spécial cir- 
cumstances in each case, and that where the state court has juris- 
diction the writ should generally not be granted uniess the necessity 
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is urgent. In view of thèse settled principles, in a multitude of 
cases the Suprême Court and the other United States courts hâve 
refused to award the writ. But as in the Royal Case, it was al- 
ways held that, if the proceeding against the prisoner was répug- 
nant to the Constitution, the prosecution against him had nothing 
upon which to rest, and thè entire proceeding was a nullity. It 
was said in Ex parte Siebold, 100 U. S. 371-376, 25 L. Ed. 717, that 
an unconstitutional law is void, and is as no law ; a conviction un- 
der it is not merely erroneous, but is illégal and void, and cannot 
be a légal case of imprisonment. Adverting to the argument which 
was made hère, that, where a défendant lias been regularly tried 
and convicted in a state court, his only remedy was to carry the 
judgment to the state court of last resort, and hence by writ of 
errer to the Suprême Court, Mr. Justice Bradley, in Ex parte Lange, 
18 Wall. 163, 21 L. Ed. 872, declared : 

"This might be so if the proceeding in the state court was merely erroneous, 
but, where it is void for want of jurisdiction, habeas corpus will lie, and may 
be issued by any court or judge invested with supervisory jurisdiction iu such 
case." I ,; 

The wealth of authority upon this subject is very great. It is 
believed that every pertinent case has been examined, and while, 
in rare cases, décisions of the Circuit or District Courts hâve been 
reversed by the Suprême Court for error in the détermination of 
the cause itself, no case has been found wherein there is a disap- 
proval of the action of such courts for awarding the writ of habeas 
corpus where it is fully averred and shown that the petitioner is 
held in custody in violation of the Constitution and laws of the 
United States. On the other hand, there are many précédents 
where the décisions of such courts hâve been affirmed for granting 
the writ and discharging the prisoner under averments that he has 
been deprived of his liberty in violation of those fundamental rights 
and immunities secured to him by the Constitution and laws of 
our common country. A case precisely in point is In re Mills, 
135 U. S. 263, 10 Sup. Ct. 762, 34 L. Ed. 107. In that case the proper 
punishment might hâve been imprisonment, but a District Court of 
the United States sentenced the prisoner to imprisonment in the 
penitentiary. Holding that such imprisonment was infamous, with 
or without hard labor, the Suprême Court held that the court be- 
low was without jurisdiction to pass any such sentence, and the 
orders directing sentence of imprisonment to be executed were void. 
A fortiori would such judgment from a police court be annulled. 
This, it was declared, is not a case of mère error, but one in which 
the court below transcended its powers ; citing Ex parte Lange, 18 
Wall. 163, 21 L. Ed. 872 ; Ex parte Parks, 93 U. S. 18, 23 L. Ed. 
787 : Ex parte Virginia, 100 U. S. 339-343, 25 L. Ed. 676 ; Ex parte 
Rowland, 104 U. S. 604. 26 L. Ed. 661 ; In re Coy, 127 U. S. 731, 

8 Sup. Ct. 1263, 32 L. Ed. 274; In re Hans Nielsen, 131 U. S. 176, 

9 Sup. Ct. 672, 33 L. Ed. 118. 

The aggressions of municipal corporations upon the rights and 
liberties of the citizens, declared by compétent observers to be at 
once the most vicions feature of our présent social condition and 
the most alarming portent of our future, hâve thrust a multitude of 
unconstitutional ordinances before the courts of the United States. 
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This has occasioned much shrilling and no little objtirations from 
the local interest from time to time affected, but, happily for the 
people, the courts steadily proceed with the exercise of their con- 
stitutional powers. In Yick Wo v. Hopkins, 118 U. S. 356, 6 Sup. 
Ct. 1064, 30 L. Ed. 220, it was held that, in a suit brought before 
the Suprême Court from a state court which involved the constitu- 
tionality of ordinances made by municipal corporations in the state, 
the United States court will, when necessary, put its own independ- 
ent construction upon such ordinances. The samé elevated tri- 
bunal remarks in the same case: 

"Tliougb the law itself be fair on Its face and Impartial In appearance, yet, 
If It is applled and administered by publie authority with an evil eye and an 
unequal hand, so practically as to make unjust and illégal discriminations 
between persons In similar circumstances, material to their rights, and déniai 
of equal justice, it is still within the prohibition of the Constitution." 

See, also. Ex parte Lee Tong (D. C.) 18 Fed. 353 ; The Laundry Li- 
cense Case (D. C.) 22 Fed. 701 ; In re Tie Eoy (C. C.) 26 Fed. 611 ; Ex 
parte Ah Jow (C. C.) 29 Fed. 181. In ail of thèse cases persons con- 
victed in the state court without due process of the law were re- 
leased by habeas corpus for the reason that the conviction was viola- 
tive of the fourteenth amendment to the Constitution of the United 
States. 

It is, moreover, true that, in the extended examination herein 
made, no case has been found which approaches that of the peti- 
tioner in strong appeal to the court for the urgent, immédiate, and 
effective relief of habeas corpus. A respectable man, past middle 
life, accustomed to indoor work requiring no physical exertion, is 
arrested at night, on his way home, and hurried to the cells of the 
city prison. The next morning, without accusation of any sort, he 
is sentenced to pay fines impossible of payment, and the alternative 
punishment — because of its infamy violative of the Constitution — 
for seven months on the chain gang is at once imposed. By noon, 
in stripes and shackles, in easy range of the repeating rifles and shot- 
guns of the guards, this man is toiling on the public roads with 
the frantic energy of one who works under fear of death, or of 
punishment to which, in the mind of a vast majority of men,- death 
itself would be préférable. Before him are 210 days of agony, 210 
nights in a fetid stockade. That he is unable to give the bond, he 
testifies. Could he appeal? An appeal to the courts of the state 
would hâve brought him no relief. His complaint involved the 
legality of the great majority of the convictions by the recorder's 
court, and, in large measures, the authority and jurisdiction of the 
court itself. Opposed to him was a powerful organization, with 
ail of its active and potent agencies. Well might he and his coun- 
sel conclude that, had appeal been made to the state courts by cer- 
tiorari or otherwise, it would hâve been resisted, as it is resisted hère, 
to the court of final appeal. In the meantime, from March until 
October, through the deadliest months of a semitropical climate, 
with unceasing toiling in the summer sun, his suffering and wretch- 
edness, his danger and infamy, would never cease. It seems that 
he might apply for writ of certiorari to the judge of the superior 
court. Acts Gen. Assem. 1902, p. 105, c. 70. Could he hâve given 
bond and paid the costs, that judicial officer might, in his discre- 
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tion, hâve superseded the judgment of conviction. But tKe local 
lawmaker, keenly appréciative of the value of a poor man's labor, 
stipulâtes that in such appeals, if unable to pay costs or give bond, 
the prisoner shall not be discharged. Then it is true that before bis 
cause, with ail of its importance, could bave been heard, had the 
petitioner survived, the punishment would bave been sufïered, and 
the judgment on appeal would hâve been worthless, even had he 
prevailed. Besides, the sentence against him is void. Void for 
want of due process of law. Void because one man cannot adjudge 
infamy. Like thousands of the oppressed and down-trodden, 
through ail the centuries since that glorious day in the history of 
human liberty when the Great Charter made forever imperishable 
the principle that "no free man may be taken or imprisoned, but by 
the lawful judgment of his peers or by the law of the land," he 
applies for the great writ of right, the writ of habeas corpus ; and 
he humbly seeks the portais of that court whose judges are sworn 
to know no différence between the rich and the poor, where justice 
ever bends the listening ear to catch the plaint of the humble and 
the lowly, and through ail whose generous and benign jurispru- 
dence is heeded the admonition of the Master, "Inasmuch as ye 
hâve donc it to one of the least of thèse my brethren, ye bave done 
it unto me." If the prayer of this man must be denied, then the stat- 
utes authorizing the United States courts and the judges thereof to 
issue the writ of habeas corpus to protect the rights of the citizen 
guarantied by the national Constitution bave at last been success- 
fully nuUified, and hereafter the petitioner in like case must hâve 
recourse alone to the courts of the state. 

Not a little bas been said in the argument to the efïect that the 
m.ajority of those who are sentenced to this chain gang merit ail the 
punishment they receive. One witness, formerly a road commis- 
sioner, who was familiar with the opérations on the chain gang, testi- 
fied that, in his opinion, while a sentence there would forever ruin 
a white man previously respectable, it had no such effect on a re- 
spectable negro. Such considérations do not appeal to a court 
charged with the equal enforcement of the law. Nor do I believe 
that they meet the approbation of the reflecting people of the South- 
ern States. Nor are such sentiments conducive to our welfare or 
hopeful for our future. Twenty-one years ago, when at the bar, 
in an argument to a jury, in the great case of Ex parte Yarborough, 
I declared the conviction that : 

"Never In the history of the world has any considérable clasg of people been 
debased and degraded by force and lawlessness, but that the entire people 
suffered because of that dégradation. The white people of this country control 
the government, state and fédéral. They enjoy every concelvable advantage. 
They bave superiorlty in wealth, éducation, social Influence, everythlng. A 
magnanimous people, a just people, they owe it to themselves to be magnanl- 
mous and just to the colored people." 

It was true then. It is true now. I further declared : 

"For my part, I lore my country. I am proud of its traditions. I glory in 
the heroism and manhood of its people. I know that they despise cruelty and 
barbarlty to the helpless and oppressed." 

This was true then. It is true now. Though the color-line ex- 
pert may so paint it, this is no color-line case. It is a negro to-day. 
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It may He a white man — aye, a white child or a white woman — 
to-morrow. In this court the law is equal for ail. 

Judgment absolute will be ordered in favor of the petitioner, and 
he will be discharged from custody and be permitted to go hence. 



BARCUS et al. v. GATES et al. 

(Circuit Court, E. D. Virginia. March 11, 1904.) 

No. 500. 

1. Attobnet and Client— Conteaot foe Seevices— Construction. 

Where a written contract for the employment of an attorney, to be 
paid a contingent fee, is uncertain as to the services to be rendered or the 
manner of paymeiit, paroi évidence is admissible to show the surround- 
Ing circunistances and situation of the parties, and the nature of the lit- 
Igation contemplated, as appears from the statements, acts, and couduct 
of the parties at the time and thereafter, 

2. Same— BxTEA Seevices. 

Petitioner, who was an attorney at law, was employed. by défendants, 
by a written contract, to recover as much as possible for them on account 
of sums of whieh they claimed to hâve been defrauded, for which he was 
to receive a sum equal to a percentage of what should be recovered by 
suit or otherwise, either in money or property. It appeared from ex- 
trinslc évidence that it was then expected that a settlement would be made 
and certain property recovered, but a settlement was not efEected, and 
petitioner Instituted a suit, which was contested for a number of years, 
and resulted in the reeovery of a money decree. During its pendency, 
petitioner was compelled to dévote a considérable time to looking up évi- 
dence which défendants had not supplied, and after the decree to look 
after Its collection, In some cases taking property from the défendants 
therein. Held, that such services were not contemplated by the written 
contract, and petitioner was entitled to be eompensated therefor lu addi- 
tion to the fées therein provided for. 

3. Same— Contingent Fee— Measube of Recoveby. 

Under a contract for légal services to be rendered for a contingent fee 
equal to a percentage of the reeovery, where property was taken in part 
satisfaction of the judgment obtained, the attorney Is entitled to such 
percentage computed on the fair value of the property, without regard 
to the price at which it was taken. 

In Equity. On pétition of John B. Sherwood for allovvance of at- 
torney 's fées. 

This case is now before the court upon the pétition filed herein on the 19th 
day of Noveniber, 1901, by John B. Sherwood, one of the counsel for the coni- 
plainants in the original cause, asking the court to settle the amount of his 
compensation for professional services rendered in the cause. Subsequently 
to the flling of this pétition, the défendants flled their demurrer thereto, which 
was overruled, and later, on March 24, 1902, their joint answer thereto ; and, 
upon the issues thus joined, évidence was taken by tlie petitioner and the 
défendants in support of their respective claims, and the cause submitted to 
this court for détermination after full argument by counsel for the parties, 
respectively. 

The petitioner bases his clalm to a fee. In part, upon a certain agreemeut 
for a contingent fee entered into between himself and the défendants in the 
pétition on the 12th of December, 1890, and, in addition, claims that he ren- 
dered sundry services not covered by the said contract, for which he should 
be paid, whereas the défendants insist that the plaintifC's entire service was 
rendered under said contract, and he is entitled to no compensation other thau 
the 10 per cent therein referred to. The contract in controversy is as fol- 
lows : , 
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•Agreement, made thls 12th day of December, 1896, by and between James 
Q. Bareus, John M. Thompson, R. A. Edwards, and H. A. Huston (sald Ed- 
wards and Huston represented herein by sald Bareus and Thompson) of the 
first part, and John B. Sberwood, attorney at law, of the second part, wlt- 
nesseth : That said parties of the first part hereby employ said second party 
to collect of and from the persons residing in the State of Virginia ail that ia 
possible to collect, elther by suit or other lawful means, that said persons 
bave defrauded sald parties of the flrst part by means of représentations, 
Personal or by agent, as to the existence of certain beds of phosphate, that 
amount being in the sum of about twenty thousand to twenty-flve thousand 
dollars; and in considération of such services, they agrée to pay him a suni 
equal to tea per cent, of ail he shall collect, either in money, land, or any 
other thing of value that may be aceepted by said parties in settlement, of 
whicb amount two hundred dollars In cash is paid down upon the signlng 
of this instrument; also to pay ail neeessary expenses of said.Sherwood upon 
proper vouchers being presented. And said second party hereby and herewith 
accepts said employment, upon sald terms above set forth, and will give bis 
earnest attention at once to the collection of said monies, wlth the least ex- 
peuse, time, and trouble to said first parties as possible. 
"Witness our hands ia duplicate the day and date flrst above written, 

"John M. Thompson. 

"James Q. Bareus. 

"R. A. Edwards tby J. Q. Bareus. 

"H. A. Huston j 

"John B. Sberwood." 

The followîng Is a brlef summary of the services performed by the peti- 
tlorier, as claimed by him to be under the contract, as shown in his pétition: 

"Your petitioner further shows to the court that he, after the exécution 
of said contract, thereupon entered into a study of the facts and law of the 
case, and this ineluded an examination of ail the books of the American Plant 
Food Company, and of letters and telegrams leading up to the formation of 
said Company, and a mass of correspondence, and he was busily employed 
therein from the date of said contract until about the 7th day of January, 
1897, when he came to Richmond, and, after consultation with Hon. L. X). 
Yarrell, who had been employed prior thereto by complainants, filed on the 
19th day of January, 1897, in the office of the clerk of this court, the printed 
bill of the complainants herein. 

"Your petitioner further shows that after ail the défendants had entered 
their appearance by counsel, and each had filed demurrers, settling up seven- 
teen grounds of demurrer, and the same had been set down for argument on 
the Ist day of June, 1897, your petitioner came on to Richmond again, and 
orally argued said demurrers before Hon. Robert W. Hughes, then presiding 
as judge of thls court, and that said judge, after taking said cause under ad- 
visement, in the spring of 1898 sustalned said demurrers and dismissed com- 
plainants' bill ; that thereupon your petitioner, after a consultation with the 
complainants, against their best judgment, as they ail then stated, Induced 
them to pray an appeal to the Circuit Court of Appeals for the Fourth Dis- 
trict [89 Fed. 783], and to file a bond and pay the costs ; and he thereupon filed 
the proper papers on appeal, and wrote the brief of the complainants, and 
also the reply brief of complainants in sald cause, and such proceedlngs werc 
had in said cause that in November, 1898, said Circuit Court of Appeals re- 
versed the cause on ail seventeen points of contention, and remanded the same 
to this court for a hearing on its merits. 

"Your petitioner further shows that shortly prior to the Ist day of Septem- 
ber, 1899, said complainants were not ready for trial, for lack of material 
évidence they had neglected to obtain, and thereupon on last said day he 
again came to Richmond, and, in eompany with his associate, Hon. L. D. 
Yarrell, spent between two and three weeks in traveling over the eastern 
part of Virginia, including Richmond, Tunstalls, Whitehouse, West Point, 
New Kent Courthouse, Norfolk, and Portsmouth, in obtaining évidence of the 
facts in the cause ; and this petitioner also went alone to New York City and 
Cincinnati, Ohio, and spent some days in Consulting with chemists there who 
had analyzed ssid lands and others adjacent thereto. 

"Your petitioner further shows that said cause was set down for hearing 
In open court before Hon. Edmund Waddill, Jr., on the llth day of December, 
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1899, and that at thls tlme Hon. C. V. Merefllth became assodated with your 
petltioner and sald Yarrell, as local counsel, for the purpose of the said hear- 
ing before the court; that the défendants were represented by eminent légal 
counsel of the highest professional standing, and the hearing of the said 
cause was eommeuced on the llth day of December, 1809, and évidence was 
taken daily, with both day and night sessions, continually until the mornlng 
of the 23d day of December, 1899 ; that ail through said trial his associate 
counsel and the complainants were dépendent upon your petitioner for ail 
knowledge of évidence and production of witnesses, owing to the close and 
intimate study the petitioner had made of said cause, and were aiso dépend- 
ent upon said petitioner for authoritles neeessary for ready use on the trial 
of said cause ; and he further states that on account of the stress of business 
in said court, and the Christmas holidays, the court continued the case for 
argument to the 28th day of February, 1900. 

"ïour petitioner further shows that he expended the month of February 
in studying oné thousand pages of typewritten évidence and in preparing his 
argument thereon, and came on to Richmond a few days prier to the 28th 
day of February, 1900, and on that day entered with associate counsel Into 
oral argument of the said cause, which was continued daily for one week, 
and thereupon each side was granted permission to présent printed briefs 
on the points made in argument, and requested to exchange the same. 

"Your petitioner further shows that at once he, with his associate counsel, 
prepared and filed a written brief, and that when the last of the défendants' 
briefs had been flled, during the flrst week in August, 1900, your petltioner 
prepared, at his home. In Indianapolis, Indiana, a reply brief, and caused it 
to he flled dnring the flrst week in September, 1900. 

"ïour petltioner further shows that the chief relianee of défendants' counsel 
in the trial and on the argument was on the subject of ratification by com- 
plainants — a subject which had not been suggested by the tacts stated to your 
petitioner on and prior to said 12th day of December, 1896, and prier to your 
petitioner entering into the contract above set out — and therefore additional 
and unexpeeted labor was thrown on your petltioner and associate counsel. 

"Your petitioner further shows that on the 6th day of July, 1901, the pre- 
siding judge rendered his opinion In said cause, and the settling of the decree 
in favor of the complainants was set down for argument on the Ist day of 
August, 1901; that your petitioner thereupon came to Richmond a few days 
before, and was engaged for three days with his associate counsel In argument 
upon the form and substance of the decree, and upon a pétition filed for a 
rehearing of the cause, until the close of the 3d day of August, 1901, when 
the final decree was entered In thls cause for about thirty thousand dollars,, 
in the aggregate, of principal, interest, and costs, against each and ail the de- 
fendants, except the Virginia Mari Phosphate Company, and speclfically set- 
ting aside sald $27,000 lien and the deed from last said company to the Amer- 
ican Plant Food Company." 

Services Outslde of the Contract. 

The petitioner claims, in addition to the services under the contract, he per- 
formed great labor, neither covered nor contemplated by the contract, as is 
fuUy set forth in said pétition, and which may be summarlzed as follows: 
First. Services rendered in securing évidence preparatory to the hearing of 
the cause upon its merits, in Virginia, In whieh some three weeks' time was 
taken out of his office. Second. For time occupied in Virginia, after the ren- 
dition of the decree in favor of his clients, looking to the séquestration of the 
property and estate of the défendants, extending from the 19th of September, 
1901, to the 21st of October, and from November 6 to November 12, 1901, ex- 
clusive of the time spent In golng to and returning from Virginia on two trips. 
Third. In taking sundry trips from Indianapolis to Chicago, New York, Wash- 
ington, Baltimore, and Cincinnati; the exact number of days employed in 
each beiiig difficult of ascertalnment from the record. 

No question is made by the défendants as to the value of the services ren- 
dered by the petitioner, or as to the efficlency and promptness with which the 
same were performed; but their sole contention is that whatever was done 
was covered by the contract aforesaid, and for which only 10 per cent, should 
be allowed. 
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_ Henry R. & Jno. Garland Pollard and John B. Sherwood, for peti- 
doner. 

Meredith & Cocke, for défendants in pétition. 

WADDILL, District Judge (after stating the facts as atove). From 
the above statement, there are presented for the considération of the 
court the following questions : First. Whether the petitioner is limited 
in his recovery by the contract aforesaid. Second. What services were 
had in view by the contract of employment ; what recovery was con- 
templated ; what was meant by the référence in the contract to "about 
twenty or twenty-five thousand dollars" ; and what is the eflfect of the 
use of the language in the contract, "They agrée to pay him a sum 
equal to ten per cent, of ail he shall collect, either in money, land, or 
any other thing of value, that may be accepted by said parties in settle- 
ment." Third. What method of valuation should be adopted, and what 
valuation be placed upon the recovery heretofore hadr Fourth. What 
services were rendered, if any, not covered by the contract, and the 
value to be placed thereon. 

1. That the petitioner would be precluded from a recovery under his 
contract if the sa'me was complète, plain, and explicit, both as to the 
services to be rendered and the method of paying for the same, may be 
conceded, as to the services clearly covered by the contract; but as it 
is uncertain just what services were to be performed, or what recovery 
was contempîated, and precisely how payment therefor was to be made, 
paroi évidence should be admitted to show precisely what the parties 
had in view by their undertaking ; and, to this end, the contemporane- 
ous statements, oral and in writing, of the parties, in référence thereto, 
may be considered. Maryland v. The Railroad, 22 Wall. 113, 22 I,. 
Ed. 713; 8 Rose's Notes (U. S.) 503; 9 Rose's Notes (U. S.) 666, 952; 
Bnck V. Brick, 98 U. S. 514, 516, 25 L. Ed. 256; West v. Smith, loi 
U. S. 263, 271, 272, 25 E. Ed. 809; Walker v. Brown, 165 U. S. 654, 
668, 17 Sup. Ct. 453, 41 L. Ed. 865 ; Michels v. Olmstead (C. C.) 14 
Fed. 219; The Wanderer (D. C.) 29 Fed. 260; Bacon v. Poconoket, 70 
Fed. 640, 17 C. C. A. 309; Harman v. Harman, 70 Fed. 894, 17 C. C. A. 
479; Peabody v. Bernent, 79 Mich. 47, 53, 44 N. W. 416; Basshor v, 
Forbes, 36 Md. 166; Greenleaf on Evidence (l6th Ed.) § 284a, and 
authorities cited ; Id. § 205 "b" and "i," note l. 

2. From the language of the contract, read in the Hght of the cir- 
cumstances under which it was executed, as shown by statements, ex- 
planations, and the conduct of the parties thereto leading to the exécu- 
tion thereof, and what was done as a resuit of such contract, it is quite 
clear that the real recovery had in view, should litigation become nec- 
essary, was the farm Northberry, in New Kent county, Va., on account 
of which the entire engagements and undertakings sought to be an- 
nulled by the défendants in the pétition were entered into. The facts 
are briefîy as follows: One Henley, as the représentative of a cor- 
poration known as the American Plant Food Company, claimed that 
said farm was immensely valuable, as having upon it certain beds of 
phosphate, which could be used with great profit in the manufacture 
of fertilizer, and that the said company had acquired the farm at $100,- 
000, and owed on account of the purchase money thereof $27,000; 
and he succeeded in inducing tlie défendants in the pétition, résidents 
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of thc State of Indiana, to take stock in said company, and to becorae 
largely interested in the same, and on account of which they paid in 
cash some $20,640, and executed their notes for other considérable 
sums. In the future conduct of the affairs of the company, it shortly 
became apparent that the défendants in the pétition liad been de- 
frauded, and that they alone had actually paid their money into tlie 
company, and that the other incorporators had used bogus checks in 
making their supposed payments into the company, which were never 
used, but, on the contrary, were returned to the makers, and that while 
the farm was a fine one, having upon it valuable mari beds, the same 
could not be profitably used in making fertilizer, and that the high grade 
of analysis shown in the samples of the mari and so-called phosphate 
beds was the resuit of "salting" the samples. Upon the discovery of 
the true condition of afïairs, the défendants in the pétition entered into 
the con tract aforesaid with the petitioner ; their object and purpose at 
the time being to secure what they had paid, which they hoped they 
would be able to do without suit, by reason of the prominence of some 
of the parties to the transaction, and the still greater prominence of oth- 
ers who were supposed by them to be connected with it, and, upon fail- 
ure to realize in this way, then at least to recover the farm aforesaid, 
which was believed to be worth not less than $25,000. The effort at 
settlement having finally failed, the original suit, in which the pétition 
herein is filed, was instituted, from which it will appear that the primary 
purpose was to recover the farm, if settlement could not be had. A 
letter of one of the défendants in the pétition, J. M. Thompson, written 
on the 28th of December, 1898, after the rendition of the décision of 
the Circuit Court of Appeals on the law of the case, to Judge Yarrell, 
and filed Exhibit "LDY. No. 4," with Yarrell's déposition, abundantly 
shows the manner in which the settlement was first hoped for, as it 
does, also, what the property was supposed to be worth. He says, on 
the question of values : 

"I told Mr. Sberwood In Chicago last week, that we would be willing to 
accept the property In lieu of ail claims against the Virginia parties; * * * 
and further, I thlnk the property Is worth $30.000.00, but under forced sale 
it might not bring that, but then we would be able to hold the Virginia parties 
for the balance of the money." 

The resuit of the litigation was that the court decided that, on ac- 
count of the fraudulent transactions as charged by the complainants, 
the entité dealings between the parties should be annulled and set aside, 
and the défendants in the pétition should recover back the amounts paid 
by them, as far as possible, from the parties participating in the fraud, 
and that, so far as the farm was concerned, the vendors thereof having 
sold the same to the American Plant Food Company, and taken a lien 
thereon for the unpaid purchase money of $27,000, complainants could 
only recover, as against the said farm, the money which was paid there- 
on, out of the amounts paid by them into the company, to wit, the sum 
of $3,466.67, with interest from 6th February, 1895, and accordingly 
decreed that said last-named sum was a lien upon said farm, and that 
the farm should be sold in default of payment thereof, and a decree 
entered in favor of the défendants in the pétition for the amounts paid 
by them against those participating in the fraud as aforesaid, with 
interest from times of payment. The meaning of the language "of 
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about twenty or twenty-five thousand dollars," in the contract named, 
was that said farm was believed to be worth that much, and that peti- 
tioner, Sherwood, might expect a recovery of property worth that 
much under his contract; and by the language, "they agreed to pay 
him a sum equal to ten per cent, on ail he should collect, either in 
money, land, or any other thing of value, that might be accepted by 
said parties in settlement," that said Sherwood is entitled to an interest 
équivalent to lo per cent, under his contract, of the value of whatever 
might be recovered, and to that extent he took a joint interest with the 
défendants in the pétition in such recovery. 

3. In ascertaining the value to the petitioner in the recoveries had, 
ît is clear that, where property was taken in by his clients in order to 
eiifect a settlement with their debtors, he should receive a contingent fee 
on the fair valuation of the property, as distinguished from the price 
at which it was actually taken ; and, so far as Northberry farm was 
concerned, since the farm was not actually recovered, but a lien secured 
thereon, and on account of which it was purchased, that the same rule 
.should prevail. Adopting this method of settlement, the petitioner 
should not receive a contingent fee on the price at which Northberry 
was brought in by the défendants in the pétition, under the lien, of 
some $5,200, but upon its real value, which the court ascertains to be 
at least $10,000. It is true that the évidence taken by the défendants 
in the pétition fixes the values at from $8,000 to $10,000 ; but the court, 
in ascertaining this valuation, should not lose sight of the history of the 
farm, as shown by this previous litigation, and, indeed, of what it knows 
of its own knowledge, and certainly the figure named is the lowest 
that .should be stated. Défendants in the pétition received $4,000 in 
cash on account of their money decree, and $1,125 rents on account of 
Northberry farm, making $5,125 received in money, and sundry par- 
cels of real estate from Lefew, one of the défendants in the first-named 
cause, the value of which is variously estimated at from $11,500 to 
$15,320. The conclusion reached by the court is that the fair valuation 
of this Lefew property is $13,314, and that that much could be realized 
on it at this time, as could $10,000 on the farm aforesaid. The Lefew 
property, which was recovered about two years ago, is admirably lo- 
cated, where property is enhancing in value as much or more than in 
any other point in the city of Richmond. It is ail within two blocks of 
I^ee Monument, in which section handsome résidences are rapidly being 
erected. And the farm Northberry, though somewhat run down now, 
is especially easy of improvement, by reason of the green sand mari 
beds thereon, and is and has always been considered one of the fine 
farms of the state. Upon thèse figures, the petitioner, Sherwood, is 
entitled to and should receive by way of contingent fee, under his con- 
tract, 10 per cent, of the cash received and values aforesaid, amounting 
to $2,843-90- 

4. That the services for which petitioner claims compensation, 
independent of or outside of the contract, are not such services as are 
embraced within the terms of the contract, upon any fair interprétation 
that can be made thereof, is too plain to admit of serious doubt or cavil. 
They consist, in effect, of two items — the first, of traveling over the 
country, spending as much as three weeks on one occasion in Virginia, 
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nearly i,ooo miles from his office, in search of évidence to be used upon 
the trial; and the other, of a month or more time spent after the final 
decree had been entered in the cause on its merits, with a view of 
ascertaining what, if anything, could be recovered from the différent 
parties against whom tlie decree had been entered, and professional 
services in connection therewith. That this character of work and this 
service were not covered by the original contract would seeni to be too 
plain to be controverted. Indeed, it is hardly among the probabilities 
that a contingent arrangement for lo per cent, would hâve been entered 
into at ail, had any such litigation been in view as this resulted in, if, 
indeed, employment could hâve been secured by contingent arrangement 
for such work at any figure ; but to include such services as are now 
being considered under the lO per cent, contract would not only be un- 
reasonable, but to do what manifestly could never hâve been within the 
minds of the parties at the time, and is clearly neither within the letter 
nor spirit of the contract made by them. The letters written by James 
Q. Barcus, the most active of the complainants in the original suit in 
the pi-osecution of the case, as late as December 27, i8g8, and April 8, 
1899 (Exhibits LDY. Nos. 2 and 3 with Yarrell's déposition), long after 
the litigation had been inaugurated, and subséquent to the rendition of 
the decree favorable to the complainants in the Circuit Court of Appeals 
had been entered, shows that it was not the purpose of the parties to 
impose this sort of work on their counsel, as also that they were without 
évidence to sustain their case, but for this extra service of counsel. 

The court concludes, upon the évidence in this case, taking into con- 
sidération the character of the case, and ail the circumstances surround- 
ing it, and the success attained, that the petitioner, Sherwood, should 
be allowed at least the sum of $2,000 for the work performed by him 
outside of the contract aforesaid, making a total allowance for profes- 
sional services rendered of $4,843.90, from which should be deducted 
the payments and crédits heretofore claimed by the défendants in the 
pétition, amounting to $2,175. 

In what has been said, no spécial référence has been made to the char- 
acter of the litigation out of which the claim for fées on the part of the 
petitioner arose, or to the manner in which he performed his part of the 
undertaking. The suit was an exceedingly difficult one to maintain, 
and every question of law and fact arising in it was bitterly and vigor- 
ously contested from its institution to its close, many doubtful and diffi- 
cult légal questions arising ; and the best légal talent in the state — seven 
lawyers, as I now recall — were engaged on the part of the several de- 
fendants in the cause. The question of fraud being involved, and plain- 
ly charged against prominent and leading business men, who indig- 
nantly resented the accusation, the litigation was conducted with an 
earnestness and asperity that rarely occurs; and it required counsel 
of high order of talent to maintain the cause of the complainants. The 
work done in the cause was enormous. The trial alone, which ;was had 
before the court, under the equity rules so providing, took over two 
weeks ; and the évidence, as taken by stenographers at the time, cov- 
ered over 1,000 pages of typewritten matter. While the petitioner, 
Mr. Sherwood, was not the only counsel in the cause for the complain- 
ants — -he having associated with him Judge L. D. Yarrell from the 
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commencement, and Mr. C. V. Meredith at the final hearing — ^it 5s doing 
no injustice to either of thèse gentlemen, who vvell and ably performed 

their duties; to say that the laboring oar in the litigation, from its in- 
ception, fell to Mr. Sherwood. He was the counsel near to the com- 
plainants, and upon whom they mainly relied. He did most of the work 
— indeed, his master mind directed and controlled it ; and it is only just 
to him to say that he showed great skill as a lawyer in the performance 
of his duties, and spared no labor that would inure to the benefit of his 
clients. 

The court is satisfied the fee herein allowed is as small compensation 
as was ever allowed an attorney for like services, and that the amount 
thus named, with what the défendants in the pétition admit they hâve 
paid for counsel in the cause, is only what would hâve been a very small 
fee, upon a cash basis, for the work performed by the combined counsel, 
or if performed by one of them. In this case, if the court were called 
upon to allow compensation to counsel out of the recovery had, or of 
funds under its direction, uncontrolled by the terms of any contract be- 
tween parties, it would not, in view of the doubtful and unpleasant char- 
acter of the litigation, the onerous services performed, and the success 
attained, think of allowing less than 50 per cent, of the recovery had, 
or of the amount under its control. To do otherwise would be unjust 
and unfair to counsel. 

A decree may be entered in favor of the petitioner, Sherwood, against 
the défendants in the pétition, for the amount hereinbefore allowed, less 
the sum received by him as aforesaid. 



In re THORP, 

(District Court, E. D. Virginia. July 18, 1902,) 

No. 365. 

1. Bankeuptct— Secueed Claims— Validitt of Sectibitt— Record— Rights 
OF Teustee. 

Bankr. Act July 1, 1898, c. 541, § 70a, 30 Stat 565 [U. S. Comp. St. 1901, 
p. 3451], provides that the trustée in bankruptey shall be vested by opéra- 
tion of law with the title of the banlîrupt to property whlch, prior to the 
flling of the pétition, he eould hâve by any means transferred, or which 
might hâve been levied on and sold by any judielal process against him. 
Section 67a, 30 Stat. 564 [U. S. Comp. St. 1901, p. 3449], provides that 
claims which, for want of record, vfould not hâve been valid liens as 
against the claims of creditors of the bankrupt, shall not be liens against 
his estate; and section 67d déclares that liens given or accepted in good 
faith, and not in contemplation of or in any fraud of the act, and for a 
présent considération, vt^hich hâve been recorded according to law, if 
record is necessary to impart notice, shall not be afCected by the act. 
Eeld, that though, under section 70a, the title acquired by a bankrupt's 
trustée was only that held by the bankrupt at the time of the filing of 
the pétition, yet where a lien on certain of the bankrupt's property was 
void as to any of his creditors under the state law by reason of a failure 
to record the same, such lien was void as to the trustée, under sections 
67a, 67d, as to which he occupied the position of a bona fide purchaser for 
value. 
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In Bankruptcy. On objection of the trustée în bankruptcy to the 
allowance of any part of the claim of the John L. Roper Lumber 
Company as a secured claim. 

The following is the opinion of Bernard, Référée : 

Among the claims proven before the référée is tliat of the John L. Roper 
Lumber Company for the sum of $2,608.61, to secure a part of whlch, to wit. 
the sum of $1,412.74, the bankrupt, by a deed of trust dated April 17, 1899, 
and executed on or about that date, conveyed certain personalty to W. B. 
Roper, trustée, which deed, however, was not admitted to record until the 
29th day of January, 1902, some twelve days after the bankrupt flled his pé- 
tition and was adjudged a bankrupt. To the allowance of any part of this 
claim as a secured claim the trustée objects, and bases his objection on several 
grounds, only one of which neèd be mentioned, to wit, the failure of the 
trustée under the deed of trust to hâve the same admitted to record until after 
the debtor was adjudged a bankrupt. In this state of things, the trustée in 
bankruptcy contends that the deed, under the provisions of the bankruptcy 
act (Act July 1, 1898, c. 541), is invalid as against his, said trustee's, claim of 
title; section 70a (30 Stat. 665 [U. S. Comp. St. 1901, p. 3451]) of the act provid- 
ing that the trustée "shall be vested by opération of law with the title of the 
bankrupt, as of the date he was adjudged a bankrupt, except so far as it is 
to property whlch Is exempt, to * * * property which prior to the fiiing 
of the pétition he could hâve by any means transferred or which might hâve 
been levied upon and sold under any judicial proeess against him" ; and sec- 
tion 67a (30 Stat. 564 [U. S. Comp. St. 1901, p. 3449]) further providing that 
"claims which for want of record or other reasons would not hâve been valid 
liens as against the claims of creditors of the bankrupt shall not be liens 
against his estate." The bankrupt, says the connsel for the trustée, could 
hâve transferred the property conveyed by the deed of trust at any time before 
he was adjudged a bankrupt and the same mlght hâve been levied upon and 
sold under any judicial proeess against him. The couusel for the trustée 
further urges that the deed of trust, not having been admitted to record, was 
not valid against certain of the bankrupt's creditors, and therefore is not a 
lien against his estate. His contention is that the trustée in bankruptcy as 
to property conveyed by a deed of trust not recorded has the rights of an in- 
nocent purchaser for value wlthout notice. In support of his contention the 
counsel for the trustée cites as authority the following décisions : In re J. 
S. Booth's Estate, 3 Am. Bankr. R. 574, 98 Fed. 975, decided by the District 
Court of Oregon In January, 1900, and In re Pékin Plow Company, 7 xVm. 
Bankr. R. 369, 112 Fed. 308, 50 C. C. A. 257, decided by the Circuit Court of 
xVppeals, Eighth Circuit, in November, 1901. The John L. Roper Lumber 
Company, in answer to the objection of the trustée to the allowance of a part 
of its claim as a secured debt, insists that section 70a of the bankruptcy act 
gives to the trustée only such title to property as the bankrupt had at the 
date of his adjudication, and that, as the bankrupt had at that date no title 
to the property conveyed by the deed of trust, except an equity of rédemption, 
only this equity of rédemption passed to the trustée. This créditer further 
contends that section 67a has no application to a case like that under consid- 
ération. In support of its contention the counsel for said créditer cites the 
following décisions, between which and those cited by the counsel for the trus- 
tée, there is conflict: National Bank of Chattanooga v. Rome Iron Company, 
4 Am. Bankr. R. 441, 102 Fed. 755, decided by the United States Circuit Court, 
Northern District of Georgia, in May, 1900 ; In re Economical Printlng Com- 
pany, 6 Am. Bankr. R. 615, 110 Ped. 614, 49 C. C. A. 133, decided by the U. 
S. Circuit Court of Appeals, Second Circuit, in August, 1901 ; and In re Kel- 
logg, 7 Am. Bankr. R. 270, 112 Fed. 52, decided by the District Court of the 
United States for the Western District of New York in November, 1901. 

For the better understanding of the question under considération some par- 
agraphs from the opinions of the courts whose décisions are cited as authority 
wlU be quoted, taklng flrst some from the opinion of the court in the case of 
the National Bank of Chattanooga v. Rome Iron Company, In which an un- 
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recorded mortgage was tipheld as against the trustée In bankruptcy. District 
Judge Newman, deliyerlng the opinion of tlie court in this case, said : 

"Since the argument of tliis case I hâve been handed by counsei for the 
trustée a récent décision by Judge Bellinger, of Oregon, In the case of In re 
J. S. Booth's Estate, 3 Am. Banljr. R. 574, 98 Fed. 975, in which it is said, 
without citing authority, that the trustée in banliruptcy stands in the position 
of an innocent purchaser without notice. If this is the law, it would seem 
to defeat this lien, because it seems entirely clear that an innocent purchaser 
from the Rome Iron Company, without notice of the pledge to the Chattanooga 
National Bank, would hâve obtalned a good tltle ; but I must, with the utmost 
respect, differ with Judge Bellinger as to his opinion of the position In this 
respect of the trustée in bankruptcy." 

After stating that "this question arose frequently under the bankrupt act 
of March 2, 1867 [chapter 176, 14 Stat. 517]," and citing several authoritles to 
show this, Judge Newman, concludlng his opinion, says : 

"But counsei for the trustée contends that the bankrupt act of 1898 is différ- 
ent in this respect from the act of 1867, and he relies upon section 70a, par. 
5, to sustain this view. The language of the provision relied on is as follow.s: 

" 'Section 70a. The trustée of the e-state of a bankrupt, upon his appoint- 
ment and qualification * * » shall be vested by opération of law with 
the title of the bankrupt ♦ * * to ail (5) property which prior to the flling 
of the pétition he could by any means hâve transferred, or which might hâve 
been levied upon and sold under judicial process against him.' 

"The provision of the bankrupt act of 1867 as to the title vesting in the 
assignée is as follows : 

" 'Ail property conveyed by the bankrupt In fraud of his creditors ; ail rights 
in equity, choses in action, patent rights and copyrights ; ail debts due him, 
or any person for his use, and ail liens and securities therefor ; and ail his 
rights of action for property or estate, rêal or Personal ; and for any cause 
of action which he had against any person arlsing from eontract, or from 
the unlawful taking or détention, or in jury to the property of the bankrupt; 
and ail his rights of redeeming such property or estate; together with the 
like right, title, power, and abillty to sell, manage, dispose of, sue for, and 
recover or défend the same, as the bankrupt might hâve had if no assignment 
had been madc, shall, in virtue of the adjudication of bankruptcy and tho 
appolntment of bis assignée, but subject to the exceptions stated in the pre- 
ceding section, be at once vested in such assignée.' Rev, St. § 5046. 

"I am unable to see how any distinction can be drawn, favorable to the 
contention of counsei for the trustée, between the two acts. The purpose of 
both acts, although différent language is used, seems to be to vest in the trus- 
tée the title to the entire estate of the bankrupt; and no distinction can be 
perceived which justifled 'the inference that under the last act the trustée 
takes the property of the bankrupt as an innocent purchaser without notice, 
and that in the former he did not. The conclusion is that the demurrer to 
the bill, upon ail the grounds taken therein, must be overruled." 

The learned district judge in the opinion from which the foregoing extract.s 
are made shows very clear ly that under the act of 1867 the assignée in bank- 
ruptcy did not take title to the bankrupt's property as an innocent purchaser 
for value without notice; but does he show that under the act of 1898 tho 
trustée in bankruptcy does not practically take such title? Does he show that 
a claim under an unrecorded deed of trust is a lien against a bankrupt's 
estate, and should be so allowedî 

Let us, however, draw further from the opinions of the courts in the cases 
cited by the counsei for the John L. Roper Lumber Company. In the case of 
In re Kellogg — the most récent of those cited by him, and the one in which the 
other two cited and relied upon by him were discussed and approved — District 
Judge Hazel, delivering the opinion of the court, and referring to section 70a, 
says : 

"Counsei for trustée claims that by reason of this section the trustée ac- 
qulres a greater title than the bankrupt himself had, to wit, a perfect title. 
which the bankrupt, under the présent state of facts, might hâve transferred 
prier to the flling of the pétition ; that the trustée acquires, not the title ot 
the bankrupt to ail his property, but the title which he might hâve conveyed. 
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The most reasonable construction would seem to be that this section sîmply 
vests In the trustée the tltle which the bankrupt had to the property described 
in the section. It cannot be construed to grant to the trustée a hlgher title 
than was in the bankrupt at the tlme the property passed by opération of law 
to the trustée. The interest of the credltor In this property Is affected by no 
other section of the bankruptcy statute, and his claim must stand or fall 
upon its proper construction. This vlew has recently been upheld by the Cir- 
cuit Court of Appeals for this circuit. 

"In Ee New York Economical Printing Company, 6 Am. Bankr. R. 615, 619, 
110 Fed. 514 [49 C. C. A. 133], the court said : 

" 'The bankrupt act does not vest the trustée with any better right or title 
to the bankrupt's property than belongs to the bankrupt or to his creditors 
at the time when the trustee's title accrues. The présent aet, like ail preeed- 
ing bankrupt acts, contemplâtes that a lien good at that time as against the 
debtor and as against ail of his creditors shall retuain uudisturbed. If it is 
one which has been obtained in contravention of some provision of the act 
which Is fraudulent as to creditors or Invalid as to creditors for want of rec- 
ord, it is invalid as to the trustée.' 

"The case of Chattanooga National Bank v. Rome Iron Co. (C. C.) 4 Am. 
Bankr. R. 441, 102 Fed. 755, seems directly applicable to the case at bar. In 
that case the court directly holds that, except in cases afCected by fraud or 
illégal préférence, a trustée in bankruptcy, under the act of 1898, takes only 
the interest of the bankrupt in the assets of the estate, and holds such assets 
subject to the valid claims, liens, and equlties enforceable against the bank- 
rupt. There Is no claim of fraud or Illégal préférence before the court In this 
case. The debt represented by the eontract for the machines is set forth in 
the bankrupt's schedules as one seeured by the machinery. The attorney for 
the trustée endeavors to distinguish the cases applicable to the question under 
discussion, decided under the act of 1867, and which were cited upon the ar- 
gument, favorable to the contention of the creditor. The Chattanooga Nation- 
al Bank Case, supra, says upon this point, quoting section 70a of the act of 
.Tuly 1, 1898, c. 541, 30 Stat. 565 [U. S. Comp. St. 1901, p. 3451], and Rev. St. 
§ 5046, which is the section applicable under the act of 1867 : 

" 'I am unable to see how any distinction can be drawn favorable to the 
contention of counsel for the trustée between the two acts. The purpose of 
both acts, although différent language is used, seems to be to vest in the trus- 
tée the title to the entire estate of the bankrupt ; and no distinction can be 
perceived which justifies the inferenee that under the last act the trustée takes 
the property of the bankrupt as an innocent purehaser, without notice, and 
that In the former he did not' 

"The cases under the act of 1867 seemed ail to agrée that no title would pass 
to the trustée superior to that of the bankrupt in "a similar case, where the 
title to property under a condltional sale is governed by similar statutes." 

The reasoning of the court In the case from which the foregoing paragraphs 
are taken and that in the cases cited in the opinion of the court sustains the 
contention that in the act of 1898 there was no purpose to extend the powers 
of the trustée beyond those given to the assignée under the act of 1867, but, 
on the eontrary, an intention to give the trustée only such title to the prop- 
erty deflned In section 70a of the new act as the bankrupt had. But do thèse 
décisions sustain the contention that the provisions of section 67a, 30 Stat. 
564 [U. S. Comp. St. 1901, p. 3449], hâve no application to the case at bar, uo 
bearing upon the question at issue? 

In the opinion of the référée the provisions of this section (67a) présent the 
vital questions in this case. They do not appear, nor is there anything sim- 
ilar to them, lu words or substance, in the act of 1867, or in any previous bank- 
ruptcy act. They are found for the flrst time in the act of 1898. What is 
their meaning? What their effect? What did the framers of the statute in- 
tend when by the section they provlded that "claims which for want of rec- 
ord or for other reasons would not hâve been valid liens as against the claims 
of creditors of the bankrupt shall not be liens against his estate"? The claim 
under a deed of trust which has not been recorded is invalid against certain 
creditors of the grantor ; section 2465 of the Code of Virginia of 1887 provid- 
ing that every "deed of trust, or mortgage, conveying real estate or goods and 



IN BB THOBP. 875 

«hattels, shall be void as to subséquent purchasers for valuable considération 
wlthout notice, and credltors, untll and except from the tlme that It Is duly 
admitted to record In the county or corporation wherein the property embra- 
ced in such * ♦ » deed may be," and the courts having construed the 
Word "creditors" as used In this statute and in like statutes of other states 
as meaning not creditors at large, but only such creditors as hâve valid liens 
by judgment or otherwise giving them the right to charge the debtor's prop- 
erty speciflcally. See McCandllsh v. Keen, 13 Grat 615, and Dulaney 7. Wil- 
lis, 95 Va. 606, 29 S. E. 324, 64 Am. St. Rep. 815. See, also, In re Pelcin Plow 
Company, supra, In which District Judge Adams, delivering the opinion of 
the court, and referring to the statute of Nebraslia, quoted the language of 
the court In Bank v. Anthony, 39 Neb. 343, 57 N. W. 1029, wherein it was said 
that "the term 'creditor' In this statute means a judgment, exécution, or at- 
tachment creditor ; that Is, a creditor who Is using the courts of law and their 
processes for the collection of his debt." 

If an unrecorded deed of trust is invalid agalnst some of the debtor's cred- 
itors, its lien is invalid "as agalnst the claims of creditors." We are not call- 
ed upon to give the word "creditors," as used in section 67a, a meaning différ- 
ent from that which it has been in several jurisdictions judicially held to hâve, 
but, on the contrary, may safely adopt the view of the Circuit Court of Appeals 
of the Eighth Circuit, when, spealùng through District Judge Adams In In re 
Pékin Plow Company, supra, having quoted the language of the section, it 
says : 

"This language is direct, clear, and free from ail ambigulty, and seems to 
hâve been chosen by the lawmakers with spécial référence to statutes relat- 
Ing to fraudulent conveyances, like that of Nebraska. It means that any liens 
which would not hâve been invalid if other creditors had a right, before bank- 
ruptcy, to avoid the same, either for want of record or otherwise, shall not 
constitute a lien against the estate in bankruptcy. This section fully eompre- 
hends the claim of the petitioner, and prevents the assertion of any lien by 
it against the bankrupt's estate." \ 

But, contends the counsel for this creditor, section 67d, which provides that 
"liens given or accepted in good faith and not in contemplation of or In fraud 
upon this act, and for a présent considération, which bave been recorded ac- 
eording to law, If record thereof was necessary to impart notice, shall not be 
Affected by this act," was inserted in the act of 1898 "to safeguard the validity 
of liens in states where record was not necessary, or only necessary as agalnst 
lien creditors, as is the case in Virginia." 

Assume, as appears to be true, that the deed of û-ust under considération 
was given and accepted in good faith for a présent considération, and was not 
executed in contemplation of or in fraud upon the bankruptcy act. Is the lien 
thereby created one of those not afCected by the provisions of the bankruptcy 
act? The writing was not admitted to record until after the adjudication, 
and the recordatlon thereof was necessary to impart notice to a certain class 
of creditors and to a certain class of purchasers. Subdivision "a" of section 
67, which provides that "claims which for want of record or otherwise would 
not hâve been valid as against credltors of the bankrupt shall not be liens 
against his estate," must be read in connection with subdivision "d" of the 
same section, referred to by counsel for the John L. Eoper Lumber Company. 
By the two subdivisions of the section the intention of the lawmakers mani- 
festly was to allow no lien which requires recordatlon to give it validity 
against any class of creditors or purchasers to stand unaffected and good 
against the estate of the bankrupt. Their purpose clearly was to invalidate 
ail such liens, and to this extent to affect and rid of incumbrances the prop- 
erty passing to the trustée. Unless we so construe thèse two subdivisions of 
section 67, they are meanlngless, as the construction of section 70a which vests 
the trustée in bankruptcy with only the title of the bankrupt In his prcperty 
would, wlthout the help of subdivision "d" of section 67, protect al) liens not 
created in contemplation of or in fraud upon the bankruptcy act. Let us lUus- 
trate : If Thorp's equity of rédemption in the property conveyed by his deed 
of trust alone passed to the trustée in bankruptcy — and this seems clear — the 
deed stands unaffected by the adjudication, unless affieeted by some provision 
of the act other than 70a, and therefore no provision such as subdivision "d" 
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of Bcctlon 67 Is necessary to protect or safeguard It It cannot be tnie that 
the provisions of subdivision "d" of section 67 were inserted for the purpose 
of protecting or safeguarding any lien whlch no provision of the act Impairs, 
as this would hâve been needless législation. We must rather infer that they 
were made a part of the statute for a purpose, and that this purpose was that, 
whllst protecting ail liens duly recorded, and not contravening any provision 
of the bankruptcy act, they should be read along vrith subdivision "a" of the 
same section, and operate to Invalidate any lien vfhich, under any statute of 
any state whose laws govern the transaction, would, for want of recordation, 
be Invalid against any class of creditors or purchasers. Section 70a gives to 
the trustée only the rlghts of the bankrupt, but subdivisions "a" and "d" of 
section 67 Invalidate an unreeorded lien, and thus practlcally place the trus- 
tée in the position of an innocent purchaser for value, without notice, as held 
in the cases cited by the counsel for the trustée in bankruptcy. 

The foregoing views are belleved to be in accord wlth the well-settled prin- 
ciples govemlng the construction of statutes. "That construction is favored 
which gives efCect to every clause and every part of the statute, thus produ- 
cing a consistent and harmonlous whole. A construction which would leave 
without effect any part of the language used should be rejected if an inter- 
prétation can be found which will give it effect." See Am. and Eng. Eucyclo- 
paedia of Law, vol. 23, p. 309, and the notes clting as authority Sedgwick's 
Stat. Law, 199, and numerous décisions; among them Gates v. Salmon, ,35 
Cal. 576, 95 Am. Dec. 139, in which Rhodes, J., dellvering the opinion of the 
court, sald that "a statute must be so construed as to give effect, if possible, 
to every portion of it, and without rejecting any part as surplusage, or treat- 
ing it as a répétition of a provision already made" ; and Montclair v. Rams- 
dell, 107 U. S. 147, 2 Sup. Ct 391, 27 L. Ed. 431, in which Mr. Justice Harlan, 
dellvering the opinion of the court, sald that "it is the duty of the court to 
give effect, if possible, to every clause and word of a statute, avoiding, if it 
may be, any construction whlch Implles that the Législature was ignorant of 
the meaning of the language it employed." To treat section 67a as havius 
no bearlng upon section 70a and upon the validity of the deed of trust uuder 
considération, and section 67d as merely safeguarding the validity of liens 
in certain jurisdictions, would be to disregard the well-settled rules of cou- 
truction laid down in the foregoing authorities. For thèse reasons the référée 
sustalns the trustee's objection to the allowance of any part of the claiin of 
the John L. Roper Lumber Company as a secured debt. 

This ruling makes it unnecessary to pass upon other questions ralsed by the 
trustée in bankruptcy or in the able arguments, oral and written, of the coun- 
sel for the John L. Roper Lumber Company, and the counsel for the sald 
trustée. 

Bartlett Roper, Jr., for trustée in bankruptcy. 
S. S. Lambeth, Jr., and Richard B. Davis, for John L. Roper Lum- 
ber Co, 

WADDILL, District Judge. The ruling- of the référée as set forth 
in the foregoing report is approved, and his opinion is adopted as that 
of the court. Let decree be entered accordingly. 
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In re STEIN. 

(District Court, E. D. Pennsylvanla. May 24, 1904.) 

Ko. 1,944. 

1, BANEBUPTOT— INVOLUNTAET PB0CEEDING5— AMENDMENT OF PETITION. 

A pétition In involuntary bankruptcy, which does not show on its face 
that ttie claims of ttie petitioners amount in tlie aggregate to $500 or over, 
does not give the court jurisdiction, and it lias no power to allow an 
amendment joining other creditors having claims sufficient to make up 
the requisite amount. 

In Bankruptcy. On demurrer to involuntary pétition. 

Reber & Downs, for petitioning creditors. 
Ben-Zion D. Oliensis, for alleged bankrupt. 

HOLLAND, District Judge. An involuntary pétition was filed 
in this court against Samuel Stein on the 9th day of May, 1904, with 
ail the necessary averments to give the court jurisdiction, with the 
exception that the total amount of the creditors' provable claims set 
forth is $418.24. Subsequently, on May 16, 1904, petitioning cred- 
itors' counsel presented the pétition of other creditors, amounting to 
$110, asking leave to join in the original pétition. The alleged 
bankrupt on the same day, to wit, May 16, 1904, fîled a demurrer to 
the jurisdiction of the court because of this defect in the pétition. It 
is alleged in the pétition for intervention that thèse claims were filed 
with the original petitioners' counsel, and that his clerk inadvertently 
omitted them in the original pétition for involuntary bankruptcy. 
The reasons given for their omission cannot afifect the question of 
the validity of the pétition as a basis for invoking the jurisdiction of 
the court. The law requires that there shall be certain averments 
specifîed by Bankr. Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. 
St. 1901, p. 3418], and, if they are omitted, the court has no jurisdic- 
tion in the matter. 

An examination of the cases reported as to this class of amend- 
ment where intervention was allowed to continue the proceedings, 
establishes the fact that the original pétition sets forth and allèges 
that the petitioners were either sufRcient in number, under the cir- 
cumstances, or had provable claims in excess of $500. 

In Re Romanow (D. C.) 92 Fed. 510, it appears from the reading 
of the décision that the averments therein were sufficient to give the 
court jurisdiction, but, after it had been filed, it appeared that some 
of the petitioners were not qualified. Judge Lowell permitted in- 
tervening petitioners to sustain the proceeding. He also laid down 
the rule that additional intervening creditors to join in the pétition 
subséquent to its filing and before adjudication thereon can be 
reckoned in making up the amount of the claims necessary to give 
the court jurisdiction. It nowhere appears in this décision that a 
pétition which, upon its face, shows less than the statutory amount, 
can be cured by subséquent intervention. 

T 1. See Bankruptcy, yol. 6, Cent. Dig. § 128. 
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In Re Bedingfield (D. C.) 96 Fed. 190, the décision above set forth 
in Re Romanow (D. C.) 93 Fed. 510, was reviewed and approved. 
In the former case the claims of the petitioning creditors amounted 
to $505.70, which was set forth in the pétition. Subsequently it was 
reduced below the statutory amount, but the court permitted an 
amendment prier to the adjudication ; and in commenting upon the 
power of the court to allow amendments under the act this language 
was used : 

"I think the objection to such practlce, whlch Judge Lowell says was urged 
before hlm, that this would allow an insulflcient number of creditors to briug 
a proceeding, and afterward build it up to the necessary amount by amend- 
ment, is not very serions. It would be necessary in every case, of course, that 
a pétition In involuntary bankruptey should, on the face of It, show that cred- 
itors particlpated to the amount of flve hundred dollars, before a pétition could 
be flled or a rule obtained; and thèse, of course, would hâve to be partici- 
pating in good faith. ïhen, if afterwards, and before adjudication, it should 
appear that for some reason one or more of the petitioning creditors did not 
hâve debts, or their debts were not provable, and other creditors came in 
sufficient to maUe the amount necessary, they could be allowed, and the pro- 
ceeding stand." 

In Re Mercur (D. C.) 95 Fed. 634, the pétition alleged there were 
less than twelve in number and one creditor filed the pétition. It 
was subsequently ascertained that there were more than twelve cred- 
itors in number, and Judge McPherson allowed other creditors to 
corne in to make up the necessary statutory number. This court, 
however, had jurisdiction upon the face of the pétition, and the sub- 
séquent amendments were valid and proper. 

In Re Mammoth Pine & Lumber Company (D. C.) 6 Am. Bankr. 
R. 86, 109 Fed. 308, the amounts set forth in the pétition were over 
$500, as was the case in Re Edward S. Ryan (D. C.) 7 Am. Bankr. 
R. 563, 114 Fed. 373. In both of thèse cases the subséquent pro- 
ceedings developed that the provable claims of the original petition- 
ers did not amount to the sum set forth in the pétition, to wit, over 
$500, and the court permitted an amendment prior to an adjudication. 
The same appears in the case lately decided by Judge Bradford in Re 
Mackey, 6 Am. Bankr. R. 577, 110 Fed. 355. 

In many of thèse cases the language is so broad that at first blush 
it would seem to sanction the doctrine that amendments as to the 
amount can be made at any time before adjudication, whether the 
original pétition set forth creditors with provable claims either above 
or below the sum of $500; but an examination of the cases show 
that in each one of them the discussion was confîned to amendments 
allowable upon a pétition containing the necessary averments re- 
quired by the act, in which it was subsequently developed that there 
were an insufïicient number of creditors, or that the provable claims 
were less than $500. 

Section 59b, Act July 1, 1898, c. 541, 30 Stat. 561 [U. S. Comp. St. 
1901, p. 3445], expressly states three or more creditors who hâve 
provable claims against any person which amount in the aggregate, 
in excess of the value of securities held by them, if any, to $500, or 
over; or, if ail of the creditors of such person are less than twelve 
in number, then one of such creditors whose claim equals such 
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amount rnay file a pétition to hâve him adjudged a bankrupt. One 
person holding a provable claim against an alleged bankrupt in ex- 
cess of $500 may file a pétition in involuntary proceedings, provided 
it is alleged in the pétition that the creditors are less than twelve. If 
it should turn eut subsequently that there are more creditors than al- 
leged in the pétition, others may join, and the case may proceed; or, 
if three creditors présent a pétition averring that they hold provable 
claims against the alleged bankrupt in excess of $500, and subse- 
quently it should appear that one or more of thèse claims are not 
valid against the bankrupt's estate, or by some arrangement one of 
them should be paid ofif and désire to withdraw, and thereby reduce 
the amount below the statutory requirement, it is just and proper 
that an amendment should be allowed. In ail the cases, under thèse 
circumstances, this has been donc. It is proper that it should be, 
in order to carry out the objects of the act, and to prevent sham pé- 
titions from being presented and held in control to the disadvantage 
of the gênerai creditors of the bankrupt. 

Amendment reîused. The demurrer is sustained. 



In re CARLSEN'S PETITION. 
(District Court, B. D. Peunsylvania. May 27, 1904.) 

1. HospiTAts— Détention of Patients— Habeas Coepus— Betuen. 

Where, on the arrivai of a British ship, petitioner, a seaman, was ad- 
mitted to a hospital througli the Intervention of the British consul, to 
be treated for an injury received on the vessel, allégations in a return 
to a writ of habeas corpus that he was not fully cured at the time he 
applied for his discharge from the hospital ; that, if discharged, he 
would be likely to beeome a public charge, and that the master of the 
vessel had direeted that he be detained until he might be returned to the 
port from which he came, were insufficient to justify the hospital au- 
thorities in restraining petitioner of his liberty. 

2. Same— Aliens. 

Where the immigration authorities vs'ere not parties to a wrIt of habeas 
corpus by an alien seaman to procure his discharge from a hospital to 
which lie had been admitted for treatment for an injury sustained on 
board his vessel, the fact that he had never been admitted to the United 
States by such immigration authorities, and that under the immigration 
laws of the United States it was the duty of the master of the vessel to 
return him to the port from which he came, was no ground for refusing 
to discharge petitioner from détention at such hospital. 

Joseph Hill Brinton, for relater. 
Edward Brooks, Jr., for respondent 

J. B. McPHERSON, District Judge. The relator's pétition sets out 
the following facts : 

"That he is a minor of the âge of about nineteen years, and a subject of the 
King of Norway and Sweden, and as such on or about November 8, 1903, 
shipped and hired as a seaman on board the British steamship Teviotdale. 

"That the said steamship, with your petitioner on board, proceeded thence 
on her voyage, and arrived at the port of Philadelphia on or about February 
16, 1904. On said date, whilst said vessel was lylng in the port of Phila- 
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delphla, your petltloner, pursuant to the order of his superior offlcers on board 
said vessel, placed himself In a position of exposure, whereby the Angers of 
Ms hands were frozen. Later In the same day, at the request of the British 
consul, Wilfred Powell, résident In Phlladelphla, your petitioner was sent to 
and admitted in the St. Agnes Hospital, of said clty, where he received médical 
treatment for the injuries thus sustained. 

"ïour petitioner has slnce remalned at the said hospital undergolng treat- 
ment for the said injuries, and on May 11, 1904, requested the proper authori- 
ties of said hospital for a discharge, so that he might institute légal proceed- 
ings against the said vessel for the recovery of damages for the injuries sus- 
tained by him as aforesald, but said request was denied on the ground that 
no discharge or leave of absence could be given without the consent of the said 
consul, which discharge the said consul refused to give, alleging that your pe- 
titioner was, by virtue of his shipment, a British subject ; therefore under 
his exclusive jurisdiction. 

"Your petitioner avers that he is iUegally and wrongfuUy deprlved of his 
Uberty by the mother superior and other officiais of said hospital, contrary to 
the Constitution and laws of the United States, and prays that a wrlt of 
habeas corpus may be forthwith issued dlrected to the mother superior, rési- 
dent at and in charge of the St. Agnes Hospital, Phlladelphla, commanding her 
to bring before your honorable court his, your petitioner's, body, to do and 
abide such order as the court may direct." 

The material parts of the return made by the mother superior of the 
hospital are as f ollows : 

"That your respondent is credibly informed and verlly belleves that the pe- 
titioner, Adolph Carlsen, is an alien, and that he shipped and hired as a sea- 
man on board the British steamship Teviotdale at Autwerp, in the kingdom 
of HoUand. 

"That on or about February 16, 1904, the said Carlsen, under an arrange- 
ment with Wilfred Powell, Esqulre, his Brltannic Majesty's consul resldiug at 
Phlladelphla, was sent by the master or captaln of said steamship Teviotdale 
to the St. Agnes Hospital, and admitted therein as a patient, with instructions 
that said Carlsen should be detalned there until cured, and, when ready to be 
discharged, should be turned over to the custody of said Wilfred Powell, to 
the end that he be returned to the port of shipment That at the tlme of 
admittance said Carlsen was suffering with a severe case of frost-bitten hands 
or Angers, and unable to perfonn his dutles as seaman In said steamship, 
That slnce said time said Carlsen has been undergolng médical treatment for 
said injuries, and has slnce been supported and maintained at said hospital 
at the expense of the master and owners of said steamship Teviotdale. That 
said Carlsen is still suffering from the effects of frostbite, and is not well 
enough to be discharged from said hospital. That the said Carlsen is a person 
likely to become a publie charge If discharged from said hospital by reason of 
his présent physlcal condition. 

"That your respondent is credibly Informed and verlly belleves that under 
the laws of Great Britain it is the duty of masters and owners of British 
vessels to provîde at their own expense médical treatment in hospitals on 
shore for disabled seamen where injured in service on the shlp. That under 
an act of Congress of March 3, 1903, entitled 'An act to regulate the immigra- 
tion of aliens into the United States,' the master of ail vessels bringing aliéna 
to thls country is required to detain said aliens on said vessels, and to return 
such aliens to the countries whence they respectively came, and for neglect to 
detain them thereon or neglect to return them to the foreign port from which 
they came such master or owner shall be deemed gullty of a misdemeanor, 
and shall, on conviction, be punlshed by a fine not less than three hundred 
dollars for each and every such offense. 

"That on or about February 24, 1904, the said Carlsen was given his dis- 
charge from said steamship Teviotdale on account of said dlsabillty, and 
since then has been detalned at the request of said master at said St. Agnes 
Hospital for treatment, to the end that, when cured and ready to be dis- 
charged, he mlght be turned over to the British consul, to be returned to tha 
foreign port from which he came. 
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"That your respondent Is credibly informed and verily belleves that saîd 
Carlsen bas never been duly admitted into tbe United States by the com- 
missloner of Immigration, or by any Immigrant inspector. 

"That your respondent is credibly informed and verily belleves that to give 
said Carlsen his discharge from said hospital would be a menace to his 
health, and possibly his life, and in violation of the above act of Congress. 
ïhat the friends and légal advisers of said Carlsen bave never been denied 
access to him, and your respondent is advised that it is unnecessary that said 
Carlsen be diseharged from said hospital in order to institute légal proceed- 
ings agaiust said vessel, particularly in view of the fact that he is a minor, 
and that such proceedings must be instituted by a guardian or next friend. 

"That your respondent is credibly informed and verily belleves that the 
commissioner of Immigration Is opposed to the release of said Carlsen on the 
ground that he Is an alien, that he has never been duly admitted into the 
United States, and that by reason of his présent physical condition he Is a 
person liUely to become a public charge. 

"Your respondent humbly prays that, If your honorable court should make 
an order discharging the said Carlsen from St. Agnes Hospital, that the said 
Carlsen be tnrned over to the custody of the commissioner on immigration, 
in order that there may be no violation of the immigration laws, to the end 
that the master, owners, or agents of said steaniship Teviotdale may not be- 
come liable for the penalty provided for by the act of Congress. 

"Your respondent therefore. In answer to the command contained In the 
writ of habeas corpus to her directed, brings before your honorable court the 
body of the petltioner, Adolph Carlsen, to do and abide such order as the court 
may direct." 

It is clear that the respondent's return sets up no légal justification 
for interfering with the relator's liberty. If he desires to leave the hos- 
pital, he has the right to do so, no matter how imprudent the step may 
be, nor how his health may be affected thereby, and although the British 
consul may disapprove. The question suggested in the return concern- 
ing the effect of the immigration laws cannot arise on this record, to 
which the proper officiai is not a party. 

It is therefore ordered that the relator be diseharged from confine- 
ment in the St. Agnes Hospital ; but, in order that the commissioner of 
immigration may be enabled to take such steps as he may be advised are 
désirable, it is also ordered that the hospital authorities give him 24 
hours' notice of the time when the relator will be set at liberty. 



In re ADAMS. 

(District Court, D. Massachusetts. May 20, 1904.) 

No. 7,207. 

1. Bankrtjptct— Peovable Debts— Time or Acceual of Claim. 

A claim against a bankrupt for work done under a contract after the 
fillng of the pétition cannot be proved as a debt against the estate, al- 
though the contract was entered Into prlor to the flling of the pétition, 
but was at that time wholly executory. 

In Bankruptcy. On review of décision of référée, 

Charles A. McDonough, for creditors. 
Charles A. Castle, trustée, pro se. 

LOWELL, District Judge. Before bankruptcy the creditors hère 
seeking to prove had contracted with the bankrupt to build for him C£r- 
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tain houses at a price to be paid from time to time during construction. 
No work had been dbne under the contract before the pétition in bank- 
ruptcy was filed. Tliereafter, and before adjudication, thé creditors, in 
ignorance of the pending pétition, furnished materials and labor under 
the contract. For this they seek to prove. But a creditor cannot prove 
for an indebtedness arising between the filing of the involuntary péti- 
tion and adjudication. This appears from the analogy of section 63a 
(1), (2), (3), and (5), as applied to the interprétation of clause (4), Act 
July 1, 1898, c. 541, 30 Stat. 563 [U. S. Comp. St. 1901, p. 3447]. 
In clauses (1) and (4), for example, the limit of time must be the same, 
inasmuch as clause (4) includes clause (1), and, if clause (4) were less 
limited in point of time, the limit imposed upon clause (1) would be- 
come nugatory. See In re Swift, 113 Fed. 316, 331, 50 C. C. A. 264. 
The same resuit is indicated by the analogy of section 59b, d, and f. 
Can it be supposed that thèse creditors could hâve joined in an in- 
voluntary pétition? See In re Coburn (D. C.) 126 Fed. 218; Forms 
31-36, 59; In re Burka (D. C.) 104 Fed. 326; Brandenburg on Bank- 
ruptcy, §§ 978, 984 ; Collier on Bankruptcy (4th Ed.) p. 443 ; Loveland 
on Bankruptcy, § 109; In re Garlington (D. C.) 115 Fed. 999; In re 
Bingham (D. C.) 94 Fed. 796. The construction just stated was that put 
upon section 19, Act March 2, 1867, c. 176 {14 Stat. 525), first by the 
courts (In re Patterson, Fed. Cas. No. 10,815; In re Crawford, Id. 
3,363 ; In re Ward [D. C] 13 Fed. 325 ; In re Nounnan, 7 N. B. R. 16), 
and then by Congress (Rev. St. § 5067). Yet the language of that act 
seemed explicit in the other sensé — "ail debts due and payable from the 
bankrupt at the time of the adjudication in bankruptcy." If there be 
anything to the contrary in Re Hinckel Brewing Co. (D. C.) 133 Fed. 
942, 1 am not able to agrée with it. That the bankrupt estate was there 
liable for the rent of premises occupied by the receiver in bankruptcy is 
plain. This was part of the receiver's expenses in administering the 
estate. But that a landlord, as an ordinary creditor, can prove against 
the bankrupt estate for rent falling due between the filing of the pétition 
and adjudication, I do not believe. The cases cited do not support the 
proposition, and, as adjudication, ipso facto, does not ordinarily ter- 
minate a lease, the latter part of the argument is not applicable. The 
creditors hère urge that adjudication does not necessarily follow upon 
a pétition in bankruptcy, and that they could not be expected to suspend 
work under an executory contract in order to await for weeks and 
months a décision upon a creditor's pétition. Their inconvenience, 
though real, cannot control the gênerai principles governing the proof 
of debts under the existing bankrupt act. Similar laws in other juris- 
dictions hâve fixed différent limits of the right to prove. See Williams 
on Bankruptcy, p. 114; Rev. Laws Mass. c. 163, § 31. But with thèse 
we need not concern ourselves. 

The creditors seek also to prove their damages for breach of the exec- 
utory contract. If the contract was broken at or before bankruptcy, 
they can prove. In re Stern, 1 16 Fed. 604, 54 C. C. A. 60. It seems 
that this contract was broken by bankruptcy as of the date of filing the 
pétition. In re Swift, 112 Fed. 316, 50 C. C. A. 264. The damages 
hâve been liquidated by agreement of parties. 

The judgment of the référée is affirmed in both respects. 
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In re ANDREWS. 
(District Court, D. Massachusetts. Aprll 80, 1904.) 

No. 8,277, 

1. BANKEtrPTCY— ExAMiNATioN 01" Thied Persons— Eights of Cbeditob. 

Bankr. Act July 1, 1898, c. 541, § 21a, 30 Stat 552 [U. S. Comp. St. 
1901, p. 3430], wtùle It authoriaes the court on a credltor's application 
to summon a third person for examlnatlon regarding the affairs or es- 
tate of a bankrupt, does not give a creditor an unqualifled right to de- 
mand the issuanee of such a eummons, the awarding of which Is in 
ail cases discretionary. 

In Bankruptcy. 

Warren & Garfield, for creditor. 

Lee M. Friedman and Percy A. Atherton, for trustée. 

LOWELL, District Judge. A creditor requested the trustées of the 
bankrupt estate to examine the bankrupt's former common-law assignée 
regarding his management and disposition of the bankrupt's property 
while in his hands. The trustées refused to take action as requested, 
whereupon the creditor applied for a summons to the assignée, propos- 
ing himself to conduct the examination. After a hearing, the référée 
refused to issue the summons, and the creditor has appealed to me. It 
may be taken that both the trustées and the référée believed that an 
examination was neither necessary nor désirable in the interest of the 
estate. No évidence has been certified by the référée, or introduced be- 
fore me, and the referee's judgment must be affirmed unless every cred- 
itor has an unqualifled right to examine third persons concerning the 
bankrupt estate. At the argument I told the appellant that he might 
hâve the évidence taken before the référée certified for my considération, 
but he declined the ofïer, and elected to stand on his right to a summons 
irrespective of évidence. This right does not exist. Section 2 ra of the 
bankrupt act (Act July i, 1898, c. 541, 30 Stat. 552 [U. S. Comp. St. 
1901, p. 3430]), enables the court, upon a creditor's application, to sum- 
mon a third person for examination ; but this provision is not intend- 
ed to give the creditor an unqualifled right to demand the issuanee of 
the summons. Ordinarily, the examination is made by the trustée, and 
after his appointment a creditor should ordinarily apply to him. If 
the trustée refuses to undertake the examination, the creditor may ap- 
ply to the court for an order directing him to do so. To order the 
trustée to examine is manifestly a matter of discrétion. Doubtless the 
creditor may apply to the court in order to carry on the examination 
himself, but the court is not wholly without discrétion to refuse the 
application. The examination of third persons concerning the bank- 
rupt estate is anomalous, and, if it were wholly beyond the control of 
the court's discrétion, would be oppressive. See Lowell on Bank- 
ruptcy, § 147 ; In re Krueger, 2 Low. 66, Fed. Cas. No. 7,941 ; Ex 
parte Alexander, i De Gex, J. & S. 3 1 1 ; Chamberlain v. Hall, 3 Gray, 
250. In the case at bar it is not unfair to présume that at the hear- 
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ing before the référée it was made to appear that the summons was 

applied for in an interest other than that of the bankrupt estate. 

No opinion is hère expressed concerning a trustee's right to examine 
any person or concerning a creditor's right to examine the banisrupt. 

Judgment of the référée affirmed. 



In re SAWÏER. 
(District Court, D. Massachusetts. May 20, 1904.) 

No. 8,027. 

1, Bankeuptct— Liens— Considération for Moktgaqi:. 

Under Bankr. Act July 1, 1898, c. 541, § 67e, 30 Stat 564 [U. S. Comp. 
St. 1901, p. 3449], wbicÉ requires a "présent fair considération" to sup- 
port a mortgage given vvittiin four months prier to bankruptcy, a mort- 
gage securing notes for $1,500, bearlng 6 per cent, interest, for wtiicli 
tlie considération was a loan of $1,310, the remainder being for addition- 
al interest and bonus, will be sustained, where taken in good faitli, but 
only to the estent of the money actually advanced, with interest 

In Bankruptcy. On review of décision of référée. 

Léon R. Eyges, for Wyner. 
Alfred W. Putnam, for trustée. 

LOWELL, District Judge. Adjudication September lO, 1903. On 
May II, 1903, the bankrupt gave a mortgage of personal property to 
Wyner to secure a debt of $1,500, payable in five installnients in two, 
three, four, five, and six months, with interest at the rate of 6 per cent. 
By the decree of adjudication this mortgage was decided to hâve been 
given with intent to hinder, delay, and defraud the bahkrupt's credit- 
ors. The référée bas found that Wyner accepted the mortgage in good 
faith. The sum actually advanced by him to the bankrupt was $1,310. 
Of the balance of $190 included in the mortgage note, Wyner testi- 
fied that $90 was added by way of interest for six months at the rate 
of 12 per cent, and $100 as a bonus. lie further testified that no other 
interest was payable on the note. The référée was of opinion that 
Wyner's daim was good only for $1,310, with interest at 6 per cent, 
and ordered him to pay the balance arising from the foreclosure sale to 
the trustée. Twelve per cent, interest and a bonus of $100 are not terms 
so unconscionable as to justify a court of equity in setting aside a mort- 
gage for inadequacy of considération. Wyner may be able to prove as 
créditer for $1,500. We are hère considering, not the validity of the debt 
as against the bankrupt and his estate, but the validity of the creditor's 
security as against other creditors. Section (i'jç. of the Bankrupt Act 
(Act July I, 1898, c. 541, 30 Stat 564 [U. S. Comp. St 1901, p. 3449]) 
is much stricter than the rule in equity. It requires, for the validity of 
a mortgage given within four months of bankruptcy, "a présent fair 
considération." Where the security is taken for a loan of money, the 
présent fair considération cannot ordinarily be greater than the sum 
of money lent — in this case $1,310, with interest The $90 cannot be 
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treated as a discount of interest at 12 per cent., becausc the note provides 
for payment in five installments, and, even at the rate of 12 per cent., 
the discount of $90 was excessive. 
Judgment of aie référée affirmed. 



In te HBNDBESON. 

(District Court, B. D, Pennsylvanla. May 20, 1904.) 

No. 1,532. 

1. BANKEUFTcy— Obdee to Tubn Ovee Pbopeett— Ceedibility of Testimont. 
An order of a référée requlring a bankrupt to turn over to his trustée 
a part of a sum of money whicli he was shown to hâve had prlor to his 
bankruptcy will not be^disturbed, where the bankrupt's testlmony In ex- 
planation of his disposition of the money was whoUy uncorroborated, 
althougb. If true, it apparently could hâve been, without difflculty. 

In Bankruptcy. On certificate from référée. 

Julius C. Levi, for trustée. 
David W. Henderson, in pro. per. 

J. B. McPHERSON, District Judge. The question certified by the 
référée is purely a question of fact, and dépends so largely upon the 
credibility of the testimony that his décision is entitled to more than the 
usual weight. If the bankrupt's explanation were true concerning the 
manner in which he spent the large sum of money that he received in a 
single month, it would certainly hâve been possible for him to produce 
some corroborating évidence, and the référée lays proper stress upon the 
absence of any witness who could speak of the bankrupt's habits of 
gambling and dissipation, to which he attributes the loss of the money. 

The order of the référée directing the bankrupt to return $5,000 to 
his trustée is approved. 



DEBRO et al. v. JAMES LEB'S SONS CO. 

(Circuit Court, E. D. Pennsylvanla. May 21, 1904.) 

No. TO. 

Mastee and Sbbvant — iNjtJEiEs TO Seevant — Négligence. 

Plaintlff, who was employed to operate a winding machine In a woolen 
factory, had been Instructed in the opération of the machine for 3% days, 
after whIch she dld the work satisfaetorily for about 3 weeks before the 
accident happened. In the course of the wlndlng the strands would some- 
times be broken, when it was necessary either to stop the machine and 
joln the ends, or to throw the brolcen strand over the others, which would 
accomplish the same resuit. Plaintiiï had been instructed how to throw 
the strands over, but at the time she was injured she attempted to push 
the broken strand Into place, and. in dolng so, plaeed her hand too near 
the roller, when it was caught and injured. Held, that the accident was 
the resuit of plalntiff's contributory négligence, precludlng a recovery. 

Motion to Take Ofï Compulsory Nonsuit. 
130 F.— 25 
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Bertram D. Rearick and Maxwell Stevenson, for plaintiffs. 
Morton Z. Paul and George L,. Crawford, for défendant. 

J. B. McPHERSON, District Judge. The right forearm of the 
plaintifif Annie Debro was injured while she was working in the de- 
fendant's employ at a machine used for winding large strands of 
woolen yarn into balls at an early stage of some manufacturing process. 
She complains in her statement of claim that, although the defendant's 
duty was to keep the machine in good repair and instruct her how to 
operate it, "the défendant wholly neglected its said duties, and entirely 
failed and refused to instruct the said plaintiff Annie Debro, and to 
maintain its said machine in a reasonable condition of safety and good 
repair." Of thèse charges there was no évidence whatever. So far as 
appears, the machine was in thorough order, and the plaintiff herself 
testified that for 3J^ days she was instructed b^ another employé how to 
operate the machine — which is a very simple affair, indeed, and easy to 
understand — and that she learned her lesson with such success that she 
did satisfactory work upon it for about 3 weeks before the accident hap- 
pened, making several thousands of balls in that time. It is, I think, 
perfectly clear how her hand came to be caught. While passing around 
a roller, one of the strands sometimes breaks — there are four of them, 
each as thick as a man's wrist, moving side by side — and then it be- 
cornes necessary that continuity shall be re-established, in order to avoid 
trouble in the next stage of the process. The machine moves rapidly, 
winding a large bail in about half a minute, and therefore the absolutely 
safe way is to stop it and make the readjustment while it is at rest; but 
there is another method, which is also safe if reasonable care be taken. 
This is to take up the end of the strand that is attached to the source 
of supply, and throw it over the remaining three strands that are still 
moving. Thèse unbroken strands invariably carry the new end to its 
proper place immediately, and nothing more is required. The plain- 
tif! had been instructed how to act if a strand should break. She was 
to "throw it over," as she testified several times; but on this occasion 
she evidently f ergot her lesson, or had grown careless, for she at- 
tempted to push the strand into place, put her hand too near the roller, 
and vv'as thus caught and injured. 

Under such circumstances, I could not hâve sustained a verdict 
against the défendant. No négligence on its part was proved ; proper 
instruction had been given, and the machine was in good repair, while 
the contributory négligence of the plaintiff appeared clearly from her 
own testimony. As I thought at the trial, and still think, it was my 
duty to enter a nonsuit. 

The motion must be denied. 
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RIDGELT V. RICHARD et al. 
(Circuit Court, S. D. New York. March 30, 1904) 

1. Actions— BooKS and Papers— Peoduction— Pleading. 

Where a complaint failed to charge the falsity of certain statements 
in a circular, on wlilch it was averred plaintilï relied In making a sub- 
scription to tlie stock of a company organized by défendants, complaln- 
ant was not entitled to an order compelling défendants to produce cer- 
tain accounts, nautieal charters, and other books before trial, in order 
to enable plaintiff to prove the falsity of such statements at the trial. 

2. Same— Recobds in Possession or Anotheb. 

Where a complaint alleged that certain nautieal charters and eontracts 
had been sold by défendants to a corporation which was not a party to 
the action, complainant, in the absence of anything tending to indicate 
that such charters, etc., had not been transferred to the corporation, was 
not entitled to an order directing défendants to produce the same, to- 
gether with the stockbook, minute book, and ail papers and bank aûd 
check books of the corporation, for plaintiff's inspection before trial, un- 
der Kev. St. § 724 [U. S. Comp. St. 1901, p. 583], authorizing the court to 
require the "parties to the action" to produce for inspection books or 
writings in tbeir possession or povver. 

Application for the Production of Books and Papers under Section 
724, Rev. St. [U. S. Comp. St. 1901, p. 583]. 

Roger Foster, for the motion. 
Kurzman & Franl<enheimer, opposed. 

LACOMBE, Circuit Judge. The action is brought solely agaînst 
Oscar Iv. Richard and Edwin H. Richard, individually and as members 
of the firni of C. B. Richard & Co. The apphcation is for an order re- 
quiriiig the défendants to produce in court, for inspection by the plain- 
tiff, certain books and papers, which are divided, in the apphcation, in- 
to four classes: 

(i) The ledger, cashbook, book of check stubs, and other books of 
account of the iirm of C. B. Richard & Co., which show the profits and 
loss, the receipts and disbursements derived by said firm from ail the 
steamers, eontracts, and charter parties described in and referred to in 
said circular, a copy of which is set forth in paragraph 4 of the com- 
plaint. The only statement in the circular to which this description is 
at ail relevant is that C. B. Richard & Co. had chartered for their 
own account a number of steamers, some on time charter and others 
for one voyage only, with the resuit that their books showed for 18 
consécutive trips an average profit of over $860 per steamer. It is 
asserted that plaintiff wants this inspection in order to put himself in a 
position to show on the trial that the above-recited statement in the 
circular, upon which it is averred that plaintiff relied in making a sub- 
scription to the stock of a company organized by défendants, was false. 
The complaint, however, fails to aver that said statement was false, 
and, upon a careful study of its language, it is diflîcult to escape the con- 
viction that the pleader intentionally and carefully avoided making such 
averment. 

(2) The charter parties and eontracts therein referred to. The situa- 
tion as to thèse is the same as in class i. 
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(3) The charter parties and contracts for transportation described and 
referred to in paragraphs 2 and 4 of said complaint, which are designat- 
ed as "Keystone Line Contracts." The fifth paragraph of the com- 
plaint, under the heading "Second Cause of Action," avers that the 
Keystone Line Charters and contracts were sold by défendants to the 
corporation Manhattan Shipping Company for $21,000 and 100 shares 
of stock, and there is nothing to indicate that they were not transferred 
by défendants to the company, in whose possession, presumably, they 
still remain. 

(4) The stockbook, the minute book, and ail papers, bankbooks, and 
checkbooks of the Manhattan Shipping Company. Section 724, Rev. 
St. [U. S. Comp. St. 1901, p. 583] authorizes the court to require "the 
parties" to the action to produce for inspection "books or writings in 
their possession or power." The Manhattan Shipping Company is not 
a party to this action, and its books and papers cannot properly be said 
to be in the power of the firm of C. B. Richard & Co., or of either of its 
individual partners, although it happens that one of those partners is 
also an officer of the company. He is not sued as such officer. 

The application is denied. 



HUBGES V. BELASCO et al. 

(Circuit Court, S. D. New York. March 26, 1904.) 

1. COPTEIGHT— Infeingement— Preliminaet Injtjnction. 

Motion for a prellminary Injunction to restraln the performance of a 
play as an infringement of copyright denied on the ground of insuffl- 
clency of évidence to show infringement. 

In Equity. Motion for preliminary injunction to restrain the per- 
formance of the play known as "Sweet Kitty Bellairs," on the ground 
that it is, in part, an infringement of complainant's copyrighted play 
known as "Sweet Jasmine." 

John M. Gardner, for plaintiflf. 
Dittenhoefer, Gerber & James, for défendants. 

LACOMBE, Circuit Judge. There is no direct évidence of copyîng 
either language or dramatic situations. As to such indirect évidence as 
a comparison of the two plays afïords, it is sufficient to say that they 
are wholly dissimilar in plot, in characters, in text, and in dramatic 
situations. The climax of one act in each pièce was principally relied 
upon in argument, where the unexpected discovery of the title character 
in a place where she should not be makes a dramatic situation which is 
presumably helpful to the success of both plays. That is an old device. 
It was common property of ail playwrights when Sheridan employed it 
in the "School for Scandai." Analyzing the détails of that situation as 
presented in thèse two plays, the points of essential différence so far 
outnumber the points of similarity that it is difficult to understand how 
any one could persuade himself that the one was borrowed from the 
other. 

The motion is denied. 
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SCRIBNBR et al. v. STRAUS et al. 
(arcuit Court, S. D. New York. April 22, 1904) 

1. CoPTEiGHT— Suit fob Infbingement— Pleading. 

There Is such an analogy between actions under the patent laws and ae- 
tiens under copyright laws that llke rules oi practice should be applied 
in both classes ot cases. 

2. Same— Défenses. 

That a complainant Is a member of an Illégal combination, In violation 
of the anti-trust laws, state or fédéral, is no défense to a suit for in- 
fringement of a copyright. 

In Equity. On exceptions to clauses in answers which set up the 
anti-trust statutes, state and fédéral, 

Stephen H. Olin, for the motion. 
John G. Carlisle, opposed. 

LACOMBE, Circuit Judge. If, as défendant contends, the bill does 
not set forth a cause of action under the copyright laws, this court will 
hâve no jurisdiction, there not being the requisite diversity of citizen- 
ship ; and either upon plea or demurrer, or at hearing on bill and an- 
swer, or on bill and answer and proofs, the action may be dismissed. 
That question is not now properly presented, and, assuming that the 
bill sets forth, as it evidently undertakes to do, a cause of action under 
the copyright statutes, the exceptions to the parts of the answer spe- 
cifically indicated appear to be sound. There is such an analogy be- 
tween actions under the patent laws and actions under copyright laws 
that like rules of practice should be applied in both classes of cases. 



CONSOLIDATED RETAIL BOOKSELLERS v. WARD et al. 

(Circuit Court, S. D. New York. April 25, 1904.) 

L Peeliminabt Injunction— Time op Application fob. 

Unless under spécial circumstances, a motion for prellmlnary Injune- 
tion will not be entertained when complainant has completed testlmony 
for final hearing, leaving défendant to oppose by affldavlts only. 

In Equity. On motion for preliminary injunction. 

George E. Morse, for the motion. 
Dittenhoefer, Gerber & James, opposed. 

LACOMBE, Circuit Judge. The practice of moving for preliminary 
injunction when complainant has completed testimony for final hearing, 
leaving défendant to oppose the motion by affidavits only, should not 
be encouraged. When defendant's proofs also are complète, applica- 
tion should be on interlocutory hearing, not by motion, so that each side 
may bave equal opportunity to appeal. 

Motion denied. 
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RANKIN V. HEROD. 

(Circuit Court, S. D. New York. May 12, 1904.) 

1. Nationai, Banks — Actions by Reoeivee— Jueisdiction. 

Act Gong. March 3, 1875, c. 137, 18 Stat. 470, provides that the United 
States Circuit Courts shall hâve jurisdiction of sults in equity, where the 
matter in dispute exceeds $500, arlslng under the Constitution or laws 
of the United States. By Act March 8, 1887, c. 373, 24 Stat. 552 [U. S. 
Comp. St. 1901, p. 514], the Umlt of jurisdiction was ralsed to $2,000; but 
the act provlded that such section should not be held to afCect the juris- 
diction of the courts of the United States in cases commenced by direc- 
tion of any officer thereof, or cases for wlndlng up the afCalrs of any na- 
tional bank. Held, that the v?ord "section," as used In the act of 1887, 
should be construed to refer to the entlre aet, and therefore such act dld 
not deprive United States Circuit Courts of jurisdiction of a suit in equity 
brought by a recelver of a national bank, where the amount Involved ex- 
ceeded $500, of which the court had jurisdiction under the former act. 

Carter, Hughes, Rounds & Schurman (William Alden Smith and 
Taggart, Denison & Wilson, of counsel), for complainant. 

Charles H. Sherrill (Herod & Herod, of counsel), for défendant. 

HOLT, District Judge. As the amount demanded in the complaint 
is less than $2,000, this court has no jurisdiction under the gênerai pro- 
visions of the act of March 3, 1887, c. 373, 24 Stat. 553 [U. S. Comp. 
St. 1901, p. 514], conferring jurisdiction in cases where the matter in 
dispute exceeds $2,000, arising under the Constitution or laws of the 
United States, or in which there shall be a controversy between citizens 
of différent states. By the original national bank act and the Revised 
Statutes, a receiver of a national bank has, and has always had, author- 
ity to sue in an action at common law in the United States Circuit Court, 
without regard to the amount involved, on the ground that lie is an 
officer of the United States. Rev. St. U. S. § 629, subd. 3 [U. S. Comp. 
St. 1901, p. 503]. The United States Circuit Court had originally 
jurisdiction of suits in equity brought by a receiver of a national bank, 
under Rev. St. U. S. § 639, subd. 10 [U. S. Comp. St. 1901, p. 505]. 
Kennedy v. Gibson, 8 Wall. 498, 19 L. Ed. 476. By the act of March 
3, 1875, c. 137, 18 Stat. 470 [U. S. Comp. St. 1901, p. 508], the United 
States Circuit Courts were given jurisdiction of suits in equity where 
the matter in dispute exceeded $500, arising under the Constitution or 
laws of the United States. A suit brought by a receiver of a national 
bank is such a suit, and more than $500 is involved in this case. This 
suit therefore may be maintained under the act of March 3, 1875, un- 
less its provisions hâve subsequently been repealed. The act of Julv 
12, 1882, c. 290, 22 Stat. 162 [U. S. Comp. St. 1901, p. 3457], provided 
that the jurisdiction for suits thereafter brought by or against national 
banks should be the same as, and not other than, the jurisdiction for 
suits by or against banks not organized under any law of the United 
States; but this provision, in my opinion, did not repeal the existing 
law authorizing suits by receivers of national banks to be brought 

H 1. Actions by and against receivers and agents of national banks, see note 
to McCartney v. Earle, 53 C. C. A. 308. 
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Hendee v. Connecticut & P. R. R. Co. (C. C.) 26 Fed. 677. The act 
of March 3, 1887, raised the litnit of jurisdiction in suits arising under 
the Constitution or laws of the United States from $500 to $2,000. 
This, standing alone, would deprive this court of jurisdiction in this 
case ; but the fourth section of that act provides that national banking 
associations shall be deemed citizens of the state in which they are lo- 
cated, and that the United States courts shall not hâve jurisdiction over 
them, other than such as they would bave in cases between individual 
citizens of the same state, and then adds: 

"The provisions of this section shall not be held to affect the jurisdiction 
of the courts of the United States in cases commenced by the United States, 
or by direction of any offlcer thereof, or cases for wlnding up the affaire of 
any such bank." 24 Stat. 554, c. 373 [U. S. Comp. St. 1901, p. 514]. 

I think that the word "section" should be construed to refer to the 
entire act, and that this court, therefore, under this provision, still has 
jurisdiction of a suit in equity brought by a receiver of a national bank, 
if the amount involved exceeds $500, under the act of March 3, 1875. 

The other ground of demurrer alleged — that fwo causes of action are 
improperly joined in the complaint — has not been discussed in the de- 
fendant's brief or on the oral argument, and appears to be abandoned. 
In any event, I think it is untenable. 

My conclusion is that the demurrer should be overruled, with leave 
to the défendant to answer within 30 days upon payment of costs. 



BAER V. UNITED STATES. 

(Circuit Court, S. D. New York. December 16, 1903.) 

No. 3,218. 

I. CusTOMs DuTiES— Classification— Flittees— Bronze Powdee. 

So-called flltters, whleh are produced by hammerlng métal cllpplngs 
into minute flakes, and are used on wall paper, are not dutiable as bronze 
powder, under paragraph 175, Tarlff Act July 24, 1897, c. 11, § 1, Sched- 
ule C, 30 Stat. 165 [U. S. Comp. St. 1901, p. 1644], nor as a color or pig- 
ment, under paragraph 58 of said act, § 1, Schedule A, 30 Stat. 154 [U. S. 
Comp. St. 1001, p. 1030], but as manufactures of métal, under paragraph 
193 of said act, § 1, Schedule C, 30 Stat. 167 [U. S. Comp. St 1901, p. 
1645]. 

Application to Review a Décision of the Board of General Apprais- 
ers. 

The décision in question was that in the case of In re Baer, G. A. 
4,941, T. D. 23,112, which affirmed the_assessment of duty by the col- 
lector of customs at the port of New York on merchandise imported bv 
Baer Bros. Note Meier v. United States (C. C.) 128 Fed. 472. The 
opinion of the Board of General Appraisers reads as follows : 

FISCHER, General Appralser. The merchandise In question consists of 
so-called flitters. Duty was assessed thereon at the rate of 45 per cent, ad 
valorem, under the provisions of paragraph 193 of the act of July 24, 1897, c. 

II, § 1, Schedule C, 30 Stat. 167 [U. S. Comp. St 1901, p. 1645]. It is claimed 
to be dutiable at the rate of 12 cents per pound under the provisions of para- 
graph 175, c 11, S 1, Schedule C, 30 Stat 165 [U. S. Comp. St 1901, p. 1644], . 
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as bronze powder, or at the rate of 30 per cent, ad valorem, under provisions 
of paragraph 58, c. 11, § 1, Schedule A, 30 Stat. 154 [U. S. Comp. St. 1901, p. 
1630], as a pigment or color. 

The process of manufacture of the article is described by one of the import- 
ers' witnesses as follows : "Aftér the métal bas been smelted and is in sheet 
form, it is eut up Into clippings; and after the métal, in the shape of clip- 
pings, is under the hammer for about an hour or so, we get flitters ; and, if 
the clippings are kept under the hammer five or six hours longer, then we get 
bronze powder." Its manner of use is thus described by the same wltness : 
"The principal uses of flitters are by wall paper manufacturers — wlndow shade 
manufacturera. They would put on a size first, and afterward brush on the 
flitters. • * ♦ The size is applied flrst, and afterward the flitter is brushed 
upon it In the following manner: The wall paper will pass under a certain 
box, and the box will contain the flitters, with a big brush, and the wall paper 
strikes the brush, and tlie flitters are dusted or brushed on." When asked if 
thèse flitters are ever mixed with oil or water before they are used, the wit- 
ness answered that it was not feasible. He stated, also, that flitters were 
used in the dried condition only. 

From thls testimony it is clear that, while subséquent manufacture might 
couvert the flitters into bronze powder, they are not bronze powder in the con- 
dition imported. It is also clear, from the testimony quoted, that the articles 
cannot be used as a pigment or color, but must be used in a manner similar 
to that of applying métal leaf. 

We accordingly find (1) that flitters are not bronze powder; (2) that they 
are not a color, nor susceptible for use as a color. 

The protests are overruled, and the décisions of the coUector afiirmed. 

Howard T. Walden, for the iraporters. 
D. Frank Lloyd, Asst. U. S. Atty. 

Before PLATT, District Judge. 

At the close of the argument, the court affirmed the décision of the 
board, without opinion. 



KRADT V. UNITED STATES. 

(Circuit Court, S. D. New York. December 17, 1903.) 

No. 3,335. 

1, CusTOMs DuTiES— Classification— Pkinted Papee Baqs— Manufactures 
OF Papee— Printed Hattee. 

Paper bags with incidental printing thereon are not "printed matter," 
within the meaniug of paragraph 403, Tariff Act July 24, 1897, c. 11, § 1. 
Schedule M, 30 Stat. 189 [U. S. Comp. St. 1901, p. 1673], but are dutlable 
as "manufactures of paper," under paragraph 407 of said act, § 1, Sched- 
ule M, 30 Stat 189 [U. S. Comp. St. 1901, p. 1673]. 

On Application to Review a Décision of the Board of General Ap- 
praisers. 

Thèse proceedings Were brought by Adolph Kraut, an importer, to 
review a décision of the Board of General Appraisers, which affirmed 
the assessment of duty by the coUector of customs at the port of New 
York. The opinion of the board, so far as pertinent to the question 
raised in this case, reads as follows : 

FISCHER, General Appraiser. The merohandise in question consists of 

(1) pnper bags. • • • Duty was assessed as follows : On the paper bags* 

at the rate of 35 per cent, ad valorem, under paragraph 407 of the act of 1897. 

*c 11, § 1, Schedule M, 30 Stat. 189 [U. S. Comp. St 1001, p. 1673], as manu- 
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factures of paper. • • • The Importer clalms that saîd merchandlse Is 
properly dutiable * • * at the rate of 25 per cent, ad valorem, under par- 
agraph 403, § 1, Scbedule M, 30 Stat. 189, c. 11 [U. S. Comp. St. 1901, p. 1673]. 
We flnd from the évidence and samples before us, as foUows : First. That the 
paper bags are manufactures of paper properly dutiable at the rate of 35 per 
<;ent. ad valorem, under paragraph 407. The fact that sueh bags hâve had 
printed matter thereon will not make them dutiable under paragraph 403. 
The articles are paper bags, and hâve become, by a process of manufacture, 
a distinct article for use as such, and the printing thereon is merely incidental 
thereto and not a controUing feature. • * * The protests are accordingly 
overruled as to the articles enumerated in our flrst flnding. • * • 

Howard T. Walden, for importer. 
Charles D. Baker, Asst. U. S. Atty. 

Before PLATT, District Judge. 

At the close of the argument the court affirmed the décision of the 
Board of General Appraisers on the opinion of the board. 



DOWNING V. UNITED STATES. 

(Circuit Court, S. D. New Tork. December 16, 1903.) 

No. 3,363. 

L CusTOMs DxjTiES— Classification— BooKS in Foeeign Languages— Un- 
BouND Portfolios. 

Beld, that the provision in paragraph 502, Tariff Act July 24, 1897, c. 
11, § 2, Free List, 30 Stat. 190 [U. S. Comp. St. 1901, p. 1681], for "books 
and pamphlets printed exclusively in languages other than Engllsh," In- 
cludes certain portfolios of two kinds, made up of loose sheets not intend- 
ed to be bound together in book form, and containing, respectively, 19 
and 24 sheets of plctures and prints, and accompanied, respectively, with 
4 and 12 loose pages printed lu foreign languages; each portfolio having 
a loose outslde covering, bearing the title of the work. 

Application to Review a Décision of the Board of General Apprais- 
ers. 

The décision in question affirmed the assessment of duty by the col- 
lector of customs at the port of New York on merchandise imported 
by R. F. Downing & Co. The nature of the questions at issue appears 
from the opinion of the board, which reads as follows : 

FISCHER, General Appralser. The merchandise in auestion consists of 
portfolios made up of loose sheets of printed matter, photogravures, and lith- 
ographie prints. In the portfolio entitled "Palast-Architektur von Ober-Ital- 
ien und Toscana," there are four loose pages of print In foreign languages, 
twelve loose sheets of photogravure plctures of Italian palaces, and seven loose 
sheets of lithographie prints representing the architectural détail thereof. In 
the portfolios entitled "Die Mustergiltigen Kirchenbauten des Mittelalters in 
Deutschland," there are twelve loose pages of print in the German language, 
eight loose sheets of photogravure plctures of church édifices, and sisteen loose 
sheets of lithographie prints representing the architectural détail of the same. 
Both portfolios are covered by a loose outside covering of paper, bearing the 
titles above mentioned. 

The importers clalm that the assessment of duty on the articles under 
paragraph 403 of the act of July 24, 1897. § 1, Schedule M, 30 Stat. 189, c. 11 
[U. S. Comp. St. 1901, p. 1673], at the rate of 25 per cent, ad valorem, as printed 
matter, or under paragraph 400, 30 Stat. 188 [U. S. Comp. St. 1901, p. 1672], 
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as lithographie prlnts, was erroneous, and that the merehandlse Is entltled 
to free entry under paragraph 502, § 2, Free List, 30 Stat. 196 [TJ. S. Oomp. 
St 1901, p. 1681], as books printed exclusively in a foreign language. The 
portion of paragraph 502 upon which the importers rely provides as follows : 
Books and pamphlets printed exclusively in languages other than English." 
It is unnecessary to discuss the question whether thèse articles are publica- 
tions printed exclusively in a language other than English, for, even if they 
be such, they are clearly not books. They are loose sheets, apparently not 
intended to be bound or fastened together in book form. They are portfolios 
or collections of pictures, and do not fall within the provisions of paragraph 
502 at ail. The protests are accordingly overruled, and the décisions of the 
collector affirmed. Note G. A. 4,970 (T. D. 23,194), 

W. Wickham Smith, for importers. 
Henry C. Platt, Asst. U. S. Atty, 

Before PLATT, District Judge. 

At the close of the argument the décision of the Board of General 
Appraisers was reversed, without opinion, on the authority of Mac- 
millan Company v. United States (C. C.) ii6 Fed. ioi8, and Read v. 
Certain Merchandise, 103 Fed. 197, 43 C. C. A. 178. 



MARTIN V. NEW TRINIDAD LAKE ASPHALT CO., Limited. 

(Circuit Court, S. D. New York. May 2, 1904.) 

1. FoEEiGN Corporations— Service or Summons. 

A court does not acquire jurisdlction of a foreign corporation by service 
of summons on Its oflâcers or directors in a state where it is not doing 
business and bas no office. 

On Motion to Set Aside Service of Summons. 

Niles & Johnson, for plaintifï. 
Kellogg & Rose, for défendant. 

COXE, Circuit Judge. The référée fînds that at the date of the 
service of the summons the défendant was not doing business in the 
state of New York, and had no office for the transaction of business 
therein. Thèse findings are fully justified by the proofs. 

The report of the référée is confirmed and the motion to set aside 
service of the summons is granted. Conley v. Mathieson Alkali 
Works, 190 U. S. 406, 23 Sup. Ct. 728, 47 L. Ed. 1113. 

If 1. Service of process on foreign corporations, see note to Eldred v. Ameri- 
can Palace-Car Co., 45 C. 0. A. 3. 

See Corporations, vol. 12, Cent. Dig. § 2613. 
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CRAWFORD V. ILLINOIS CENT. R. CO. et aL 

(Circuit Court, W. D. Kentucky. Marcli 29, 1904.) 

1. Removal of Causes— Fbatjdulent Joindee of Défendant to Pbevent Re- 

ilOVAL. 

The right of removal cannot be defeated by the joinder of a résident 
with a nonresident défendant, even though a joint cause of action is al- 
leged, where the court iinds as a fact tliat the averments on which the 
joint liabllity is asserted are palpably untrue, and were not made in good 
faith, but for the sole purpose of preventing a removal, and in fraud of 
the jurisdletion of the fédéral court 

On Motion to Remand to State Court 

S. M. Payton, for plaintiff. 

Pirtle, Trabue, Doolan & Cox, for défendants. 

EVANS, District Judge. The défendant the Illinois Central Rail- 
road Company, a citizen of Illinois, has removed this case from the 
State court, where it was commenced, into this court, upon the ground 
that its codefendant, Joseph Warren, a citizen of Kentucky, and the 
engineer in charge of its train when plaintifï's intestate was injured, 
was joined as a défendant for the sole purpose of preventing the re- 
moval of the action to this court. The plaintifï has moved the court to 
remand the case. Upon the issue thus raised we hâve heard the évi- 
dence, and hâve reached the conclusion that whether or not, under the 
Constitution and laws of Kentucky, there exists a technical right to sue 
the défendants jointly, yet that in point of fact the défendant Warren 
was joined for the sole purpose of preventing a removal to this court; 
and the court finds further from the évidence that the averments of 
fact on which the joint liability is asserted are so palpably untrue aiî,d 
unfounded as to make it improbable that the plaintifï could hâve assert- 
ed them in good faith. This brings the case within the opinions of the 
Circuit Court of Appeals for this circuit in the cases of Hukill v. Mays- 
ville, etc., R. R. Co. (C. C.) 72 Fed. 747, and Warax v. Cincinnati, etc., 
R. R. Co. (C. C.) 72 Fed. 637. It would, indeed, be discreditable to the 
judicial acumen if it could be deceived by a claim so palpably unfounded 
as that Warren was joined with any expectation of a recovery against 
him. 

It is urged, as is usual in such cases, that in many opinions the Su- 
prême Court has held that the motive of a plaintiff cannot be inquired 
into if a pleading shows a case apparently within his légal rights ; but 
it will be remembered that each of those décisions plainly recognized 
an exception to the rule, namely, cases where it is alleged and proved 
that the joinder was made for the sole purpose of preventing a removal, 
thus attempting to defraud the jurisdiction of the court, and thereby 
prevent a removal, to which the citizen of another state would other- 
wise be clearly entitled. Kansas City Suburban Ry. Co. v. Herman, 
187 U. S. 70, 23 Sup. Ct. 24, 47 L. Ed. 76 ; C. & O. Ry. Co. v. Dixon, 
179 U. S. 135, 138, 21 Sup. Ct. 67, 45 L. Ed, 121 ; L. & N. R. R. v. 
Wangelin, 133 U. S. 601, 10 Sup. Ct. 203, 33 E. Ed. 473 ; Plymouth, 

H 1. See Removal of Causes, vol. 42, Cent. Dig. § 79. 
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etc., Co. V. Amador, etc., Co., 118 U. S. 270, 6 Sup. Ct. 1034, 30 L. 

Ed. 232; Black's Dillon on Removal of Causes, § 76. Such a right 
cannot be defeated by a fraud, either clumsily or ingeniously contrived. 
The cases of Gustafson v. Chicago, etc., Ry. Co. (C. C.) 128 Fed. 87, 
and Shaffer v. Union Brick Co. (C. C.) 128 Fed. 97, are much in point. 
It follows that the motion to remand this action to the state court 
must be, and it is accordingly, overruled. 



THORNTON N. MOTLEX CO. v. DETROIT STEEL & SPRING CO. et al. 
(Circuit Court, S. D. New York. May 12, 1904.) 

1. Eqtjitt Pleading— Multifabiousness. 

A bill against two défendants which Joins a cause of action at law 
against one défendant for breach of a contract with one In equity against 
both défendants for consplracy to deprive complainant of tlie beneflt of 
such contract is demurrable on the ground of multifarlousness. 

2. Removal of Causes— Suit in Equity— Redeafting Pleadings. 

On removal of an équitable cause, the complalnt or bill should be re- 
drafted to conform to the equity practice in the fédéral courts. 

In Equity. On demurrer to bill. 

Luce & Davis, for complainant. 

Butler, Notman, Joline & Mynderse, for défendant Détroit Steel & 
Springf Company. 

Simpson, Thacher, Barnum & Bartlett, for défendant Railway Steel 
Spring Company. 

HOLT, District Judge. I think that the complaint in this suit is 
multifarious. The allégations are not very clear or concise, and it is 
somewhat difficult to ascertain the exact grounds of the action. But 
as 1 understand the complaint, in the first cause of action a claim at 
lavv is alleged or attempted to be alleged against the Détroit Company 
for damages for its breach of an alleged contract between the Détroit 
Company and the plaintifï, made November 18, 1901, whereby the Dé- 
troit Company constituted the plaintifif its sole agent for the sale of cer- 
tain articles in a certain territory until November 18, 1902. In the sec- 
ond cause of action, a claim in equity is alleged, or attempted to be al- 
leged, against both défendants for conspiracy to deprive the plaintifif 
of the benefit of the contract. In other words, one cause of action is 
against one défendant at law, and the other cause of action is against 
both défendants in equity. In my opinion, for thèse reasons the bill 
is multifarious, and the demurrer should be sustained, with leave to the 
plaintifï to amend the complaint within 20 days on payment of costs. 
The bill in any case, I think, should hâve been redrafted, on removal, in 
order to make it conform to the equity practice in the fédéral courts. 

1 2. See Removal of Causes, vol. 42, Cent. Dig. § 250. 
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CITT OF NEW YORK v. NEW XORK & E. R. FERRY CO. 
(District Court, S. D. New York. May 11, 1904) 

1, Collision— Steamboat and Feeetboat— Steamboat too Close Inshoee. 

A steamboat proceeding through Hell Gâte (rom Hart's Island to New- 
York held in fault for a collision with a ferryboat which had just left her 
slip at Astoria on lier trip to Ninety- Second street, New York, on the 
ground that she was proceeding too close to the shore, and for want of a 
lookout ; also for not keeping her course as required under the starboard- 
hand ruie. 

2. Same— RiGHT op Feeetboat to Space foe Maneuvee in Leaving Slip. 

A ferryboat is entitled to the space requislte for her proper maneuver 
In leaving as well as entering her slip. 

In Admiralty. Suit for collision. 

John J. Delany and E. Crosby Kindleberger, for libellant. 
James J. Macklin, for respondent. 

ADAMS, District Judge. This action was brought by the City of 
New York to recover damages caused to its steamboat Fidelity, by col- 
lision in Hell Gâte, with the ferryboat Steinway, owned by the respond- 
ent, on the 22nd day of October, 1903, about 12 :30 P. M. The FideHty 
was proceeding through the Gâte from Harts Island to New York, 
intending to go through the channel on the west side of Blackwells 
Island. The Steinway was making a trip from her slip on the Astoria 
shore to the foot of 92d Street, New York. The colHsion occurred 
about 400 feet above the ferryboat's slip and from 100 to 200 feet ofï the 
Astoria shore, the port bow of the Steinway coming in contact with the 
port bow of the Fidelity. The day was clear. The tide, at the time of 
collision, had been running ebb a little over an hour. 

The Fidelity was pursuing a course close to the Astoria shore intend- 
ing to stop at Blackwells Island on the west side. She was seen by the 
Steinway, as the latter moved out of her slip, under a hard-a-port 
wheel, fastened in a becket. The Steinway blew a signal of one blast 
to the Fidelity, indicating an intention to pass under the latter's stern. 
This signal, however, was supposed by the Fidelity to be intended for 
another tug in the vicinity, the Stone, which was towing two scows on 
a hawser through the Gâte to the westward. She was about 500 feet 
outside of the Fidelity and as much further down the river. The Stone 
also supposed the signal was for her and replied. The Steinway then 
slowed down and blew another signal of one blast to the Fidelity, which 
the latter recognized as being intended for her. She did not reply but 
shortly afterwards blew alarm signais and stopped and reversed. The 
Steinway also stopped and reversed but the colHsion ensued, doing 
the damage to the Fidelity which is complained of. The Steinway 
was practically stopped at the time of the collision, but the Fidelity had 
not overcome her headway entirely. 

The trouble arose through the Fidelity's too close navigation to the 
Astoria shore and through her failure to hâve a lookout properly sta- 
tioned and attending to his duties. For the latter reason, the Steinway 
was not seen by the Fidelity until too late and then instead of keeping 
her course, which would probably hâve avoided the collision, the latter 
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starboarded her wheel, intending to pass under the Steinway's stern. 
Then seeing the latter's intention to pass inside, the Fidelity ported, 
which, with the reversing, presented her port side sHghtly to the Stein- 
way. The Fidelity was in fault in the respects indicated. 

It is contended by the Fidelity that the Steinway, after leaving her 
slip, went outside of the Fidelity and then got nearer the Astoria shore 
again by making a half circle. The prépondérance of the testimony 
shows that the Steinway did not get outside of the. Fidelity's course, but 
even if she did, it was obvious that she was swinging up the river ail 
the time and intending that the Fidelity should pursue her course and 
that she, the Steinway, in fulfilling her duty, under the starboard hand 
rule, should pass inside. Such theory of the case instead of convicting 
the Steinway of a fault, places another one upon the Fidelity for her 
failure to keep her course. Moreover, apart from the starboard hand 
rule, the Steinway was entitled, as a ferryboat, to the space requisite for 
her proper manœuvre in leaving, as well as entering, her slip. The John 
S. Darcy (D. C.) 29 Fed. 644, 647 ; The Breakwater, 155 U. S. 252, 263, 
15 Sup. Ct. 99, 39 L. Ed. 139. The Fidelity's change to port deprived 
the Steinway of the space required for her usual and necessary swing. 
The Fidelity's manifest fault sufficiently account for the collision. 

Libel dismissed. 



VON VOIGHT V. MICHIGAN CENT. R. CO. 
(Circuit Court, S. D. New York. May 11, 1904.) 

1. JUEISDICTION OF FeDBEAL COTJBTS— ALLEGATION OF FOREIGN CiTIZENSHIP. 

An allégation tliat plaintiff is a citizen of the British Empire is not a 
sufflcient allégation that he is an alien, and a citizen or subject of some 
one foreign state, for the purpose of conferring jurisdiction on a fédéral 
court in a suit against a citizen of a state. 

2. Same— DiSTKiCT OF Stjit— Waiver of Objection. 

The right of a défendant to be sued in the district of which he is a 
résident is not strictly jurisdictional, but Is a Personal privilège, which 
may be waived, and which is waived by a gênerai appearance. 

On Demurrer to Complaint. 

James Donovan, for plaintiff. 

Edwin D. Worcester, Jr., for défendant. 

HOLT, District Judge. The allégation that the plaintiff is a citi- 
zen of the British Empire is not a suffîcient allégation that the plain- 
tiff is an alien, and the subject or citizen of some one foreign power. 
Stuart V. Easton, 166 U. S. 46, 15 Sup. Ct. 268, 39 L. Ed. 341; Ron- 
dot V. Township of Rogers, 79 Fed. 676, 25 C. C. A. 145. If the 
complaint had properly alleged that the plaintiff was an alien, the 
court, in my opinion, would hâve jurisdiction. The défendant, being 
a corporation organized under the laws of Michigan, could object 

1[ 1. Averments of citizenship to show jurisdiction of fédéral courts, see- 
note to Shipp v. Williams, 10 C. C. A. 261. 
î 2. See Appearance, vol. 3, Cent. Dig. § 114 ; Venue, vol. 48, Cent. Dig. § 49. 
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to being sued in thîs district ; but the right to be sued in the district 
of which it is a résident is not strictly jurisdictional, but is a personal 
privilège, which can be waived. St. Louis, etc., Co. v. McBride, 141 
U. S. 127, 11 Sup. Ct. 982, 35 h. Ed. 659. I think it was waived by 
a gênerai appearance. 

My conclusion is that the demurrer should be sustained, with 
leave to plaintiff to amend within 20 days upon payaient of costs. 



THE GANOGA. 
(District Court, S. D. New îork. May 12, 1904.) 

1. TOWAGE— LiABILITT OF TUG FOE SiNKING OF TOW— NEGLIGENT MAKINO VF 
OF Tow. 

A tug Crossing from Jersey City to East river, during a strong breeze 
from tbe soutlieast, witti a tow consisting o£ six scows and canal boats 
on hawsers, arrangea in two tiers, held liable for the loss of a canal boat 
laden with coal, which was in the center of the front tier, on the ground 
of négligence, in view of the condition of the sea, in so making up the 
tow as to subject the canal boat to being fiUed by water thrown on her 
open decks by a light scow on her starboard and rear, which also struck 
and injured her ; and also for not landing the canal boat, on request 
of her master, when the danger became apparent. 

In Admiralty. Suits against tug for loss of tow and cargo. 

Wilcox & Green, for libellants. 

Robinson, Biddle & Ward and W. S. Montgomery, for claimant. 

ADAM S, District Judge; The iirst of the above entitled actions was 
brought by Thomas Herbert, owner of the canal boat John T. Hawkes, 
to recover for her loss through alleged négligent towing, on hawsers, 
by the steamtug Ganoga, belonging to the Easton & Amboy Railroad 
Company, on the 22nd day of July, 1903. The boat sank ofif the Staten 
Island ferry slip, at the foot of Whitehall Street, New York. John 
Tracy, the master of the boat was also a Hbellant in the first action to 
recover the value of his personal efïects, alleged to hâve been lost at 
the time. The second action was brought by the owners of the cargo of 
coal to recover for its loss. 

The Hawkes was one of six boats composing the tow, which was 
made up at the Packer Dock, foot of Morris Street, Jersey City, and 
bound for points in the East River. The boats were two large scows, 
a box and three canal boats, ail loaded excepting one of the scows. 
They were arranged in two tiers of three boats each, the Hawkes being 
the middle boat of the hawser tier. The box, about 6o feet long, was 
on her starboard side and one of the scows on her port side. There was 
a light scow, about 12 feet out of the water, on the starboard side of 
the other tier, which lapped the starboard quarter of the Hawkes. 

There were two hawsers from the tug, running from her stern bitts 
to the outside boats of the first tier, the scow Derringer and the box 
Curtis. The light scow, astern of the box, was called the Marion. She 
was partJy made fast to the Hawkes. 
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At the time of starting between i and 2 o'clock, there was a south- 
east breeze blowing at the rate of from 21 to 25 miles an hour. The 
tow proceeded across the river, turning up somewhat towards Liberty 
Street on the New York side, and then turned to go around the Battery. 
The tide was ebb and the river was quite rough from the efïect of the 
wind. Water was taken in by the Hawkes and when the tow got op- 
posite the ferry slip, she sank and became a total loss, with her cargo 
and the captain's effects. 

The libellants allège neghgence: 

"1. In making up said tow improperly by placlng the Hawkes In the flrst 
tier ; aiso, in that the space between the box and the scow hereinbef ore men- 
tloned permltted the wash of said beats to enter the 'Hawkes', also, in that 
the said scow was permitted to strike and bump against the 'Hawkes.' 

2. In starting out with her tow in the face of the weather conditions then 
prevailing, when it was apparent that the safety of her tow would be endan- 
gered. 

3. In keeping on when It was apparent that she was thereby endangering 
the safety of her tow. 

4. In not landing the said canal boat as the master requested and prudence 
required after It began to flll." 

The claimant dénies any négligence and allèges that the accident was 
due to the âge and unseaworthy condition of the boat. 

The testimony sustains the libellants' charges, but there is nothing to 
establish the défense, beyond the fact that the Hawkes was quite an 
old boat. She was, however, in a fair condition, with about 20 inches 
of freeboard amidships and free from water when she started. It is 
probable that she would hâve escaped loss, as did the other boats, if 
it had not been for her position in the tow, which subjected her to being, 
filled with water thrown into her open deck by the Marion, which also 
broke her fenders and injured her somewhat by contact. A plank was 
started and some water thus admitted into the hold. There was an open 
space of about 25 feet on the Hawkes' starboard side between the stern 
of the Curtis and the bow of the Marion, and when the latter pounded in 
the sea, she threw the water into the Hawkes, which was about 25 tons 
short of a full cargo of coal and she must hâve taken in more than that 
much water. In the two ways, the greater portion doubtless by the lat- 
ter, she took in enough water to cause the sinking. 

I do not find that the Hawkes participated in the négligence in any 
way. The master protested against the towing under the circumstan- 
ces and the manner of making up the tow. He did ail the pumping he 
could and requested that his boat be taken out of the tow, but was over- 
ruled by the master of the tug in ail respects. 

Decrees for the libellants, with orders of référence. 
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FIRST NAT. BANK OF NASHVILLE v. NATIONAL SURETT CO, 

(Circuit Court of Appeals, Sixth Circuit. May 9, 1904.) 

No. 1,250 

1. Application of Patments— Rights or Sueett— Indeunitt Insubance fob 

Specific Teem. 

Défendant, a surety company, executed a bond to plaintiff bank by 
which It undertook, for tlie term of one year, to indemnify plaintiff 
against loss sustained by tlie dishonesty of employés. Action was brought 
thereon to recover for loss alleged to hâve occurred during the term 
through the action of a bookkeeper In falsifying the account of a depositoi- 
so as to increase his apparent crédit balance, by which he was enabled 
to and did overdraw his account to a large amount. Such false entries 
and overdrafts eontinued through four years, but defendant's bond cov- 
ered only about three months of the last part of the bookkeeper's employ- 
ment, there having been bonds wlth différent sureties covering a portion 
at least of the préviens time. The depositor's account was the ordiuary 
running account, subject to check, and continuons during ail the time, 
and no application of deposits to any particular Item of débit was made 
by either party, nor by implication, there having at no time been an over- 
draft as shown by the books. The false entries and overdrafts eontinued 
for a part of the time after defendant's bond went Into effect, but subsé- 
quent deposits made prior to the time the bookkeeper's employment 
terminated exceeded the checks paid during the same time In an amount 
greater than such overdrafts. Eeld, that the ordinary rule In such cases 
between debtor and credltor, that payments should be appropriated to the 
oldest item of indebtedness, could not be applied as against a surety whose 
obligation covered a distinct portion of the time during which the account 
was running, but that as between plaintiff and défendant ail deposits 
made during the curreney of the bond would be applied by the court to 
the débit items made during the same time, and, it appearing that they 
exceeded the sums drawn out, there was no loss to the bank during the 
term for which défendant was liable. 

2. Same— Distinct Bonds fob Différent Tebus. 

When there are différent bonds glven by a bank offlclal, covering différent 
periods of time, wlth différent sureties, an unapproprlated payment made 
by the eommon principal Is not to be always applied by the court to the 
oldest obligation. Regard must be had to the responsibility of the différ- 
ent sureties, as limited by the period for which they respectively contract. 
as well as to the injustice that would ensue if collections recelved under 
one obligation are applied to the discharge of a liabillty under a preced- 
Ing or succeedlng term, wlth distinct sureties. 

In Error to the Circuit Court of the United States for the Middle 
District of Tennessee. 

Walter Stokes and James C. Bradford, for plaintiff in error. 
Granbery & Trabue, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge, deUvered the opinion of the court. 

This was an action by the First National Bank of Nashville, Tenn., 
against the National Surety Company, on a bond of indemnity made 
by the latter company, to recover a loss sustained through the dishon- 
est conduct of one W. W. Lea, an individual bookkeeper in the service 
of the bank. Upon the pleadings and évidence Judge Clark directed 
a verdict for the surety company. 
130 F.— 26 
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By the bond the surety company agreed to pay to the bank "the 
amount of any loss or damage that shall happen to the employer, in 
respect of any funds, property or estate belonging to or in the custody 
of the employer, through the dishonesty of any of the employées, or 
through any act of omission or commission of any of the employées, 
donc or omitted in bad faith, and not through mère négligence, incom- 
petency, or any error of judgment," etc. The bond covered a number 
of the bank's employés, of whom W. W. Lea was one. Lea was the 
bookkeeper, and kept the individual ledger containing accounts of 
those depositors the initial letters of whose names were one of the 
letters of the alphabet from A to K, inclusive. Among those depos- 
itors whose accounts were kept by him was the mercantile firm of Con- 
nor & Brady. This firm did business with the plaintifï for a num- 
ber of years. Their account was what is called an "active" one, and 
almost daily deposits were made and checks drawn thereon. Lea nei- 
ther received nor paid out any money. Deposits were paid to the re- 
ceiving teller, who, during same day, turned over to the assistant teller 
memoranda of the deposits called "deposit slips." A list of thèse was 
made out by the assistant teller, which was handed to the individual 
bookkeepers, who entered therefrom, on a book called the "scratcher," 
the amount of each deposit and the name of the depositor. Checks 
were paid by the paying teller, who, after payment, turned same over 
to the assistant teller, who, after making a Hst of them, handed them 
to the individual bookkeepers. The latter then entered them on the 
scratcher. At the close of each day the individual bookkeepers trans- 
ferred from the scratcher to the individual ledgers the deposits and 
checks thus recorded thereon. This ledger should therefore show 
deposits and checks corresponding with the entries made on the scratch- 
er. The account of each customer was balanced at the end of each 
day, and, if properly kept, showed the précise condition of the depos- 
itor's account after crediting each deposit and charging each paid 
check. The account of Connor & Brady was in this way kept by Lea. 
There was évidence tending to show that in the interest of Connor & 
Brady, and for the purpose of defrauding the bank, the account of 
that firm was falsified in three distinct ways, the object being to give 
Connor & Brady fictitious crédit balances against which they could 
draw. One of the methods was to post from the scratcher a larger 
deposit than shown. To illustrate : On July 2, 1900, the firm deposit- 
ed $503.70, which was honestly entered by Lea on the scratcher from 
the deposit slips handed him by the assistant teller. In posting this to 
their account on the individual ledger, this deposit was entered as 
$1,503.70. Another method was by charging a check as for a less 
amount than shown by the scratchbook entry. Thus, on June 29, 1900, 
checks drawn by them were paid which aggregated $631.10, and were 
properly entered on the scratcher, but posted in their ledger account as 
$331.10, thus increasing their crédit balance by $300. A third method 
was by false extensions of footings and balances. An example is this : 
On May 7, 1900, by false additions, their crédit balance was increased 
$1,000. This System of false entries was begun and continued for 
nearly five years, and on May i, 1900, Connor & Brady had overdrawn 
their account $50,029, although the account on the ledger did not show 
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any overdraft at ail, in conséquence of the skill with which f ktitious 
crédits had been given them through Lea's methods. Détection had 
been successfully avoided by methods not necessary to state, and on 
May I, 1900, Lea bore an untarnished réputation, and was so repre- 
sented for the purpose of securing the bond now in suit, which went 
into force, as of that date, for the term of one year. For the loss which 
had or might be sustained as a conséquence of Lea's dishonest meth- 
ods prior to the currency of this bond, it is not sought to hold the ap- 
pellee responsible. For the two years preceding May i, 190a, a bond 
with a différent surety had been in force, and during that term of two 
years it is shown that Connor & Brady had increased their overdraft 
by about $21,000, and for that loss a claim was made against the 
surety company responsible. This suit is for the loss incurred through 
the continuance of Lea's dishonest practices during the currency of the 
bond made by the National Surety Company. 

The contention is that, through false entries made after May i, 1900, 
the crédit balance of Connor & Brady was fraudulently increased to 
the extent of $3,384.71, and that for this amount the surety company is 
liable. Lea neither received nor paid out a dollar of the bank's money. 
He was only a bookkeeper, and his dishonesty consisted only in so 
falsifying the account of Connor & Brady as to enable that firm to 
overdraw its account. The mère fact that Lea fraudulently increased 
the balance in favor crf Connor & Brady by any of the methods de- 
scribed is not enough to fasten responsibility upon his surety. The 
bond is to indemnify the bank against any "loss" through his dishonesty. 
It follows, therefore, that unless Connor & Brady, through Lea's fraud- 
ulent practices, did draw out more money by check than they depos- 
ited, no loss would be shown. Now the plaintiff says that this is just 
what did occur, and that Connor & Brady did draw out $3,384.71 
more than they deposited. And so it was shown that between May l, 
1900, and July 16, 1900, the checks drawn by Connor & Brady and 
paid by the bank exceeded their deposits by $3,384.71. If the account 
had then been closed and Connor & Brady did not make this overdraft 
good, a case of a "loss" under the bo- l would be made out. But the 
défendant says the account was not then closed, and that Connor & 
Brady continued to make deposits and draw checks, and that by Au- 
gust 6, 1900, their aggregate deposits after May i, 1900, had exceeded 
their checks by more than $500, and that, when the account was final- 
ly closed by the bankruptcy in November of 1900, their excess of de- 
posits over checks was more than $10,000, and that the bank did not, 
after the bond went into effect, sustain any loss by reason of Lea's 
practices. 

During what period of this time was the bond operative as an in- 
demnity? The term contracted for was one entire year. But it was 
evidently subject to termination by the discontinuance of Lea's serv- 
ices, for in that event there would îbe no one upon which it could oper- 
ate. On July 16, 1900, Lea was given a two-weeks vacation, in pur- 
suance of a gênerai custom of the bank, during which his salary went 
on. He was due to return August ist. He did not return then or at 
any other time. Whether his vacation was extended does not appear. 
No reason for suspecting his books was entertained when he went 
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away, and the testîmony of Mr. Watts, the cashier of the bank, was 
that between August 8 and 12, 1900, it was ascertained that his books 
"were out of balance with the gênerai ledger, and thereupon an expert 
was put upon the books to ascertain whether or not this information 
was the resuit of fraud and dishonesty upon the part of Lea." That 
the bank did not regard Lea as out of its service prior to this discovery 
is clear, for as late as August I7th the cashier wrote to the surety 
Company, saying, among other things : 

"Mr. Lea left our offices recently to take his vacation under custom recently 
adopted and has not yet returiied. . There is a chance for his accounts to be 
irregular and we are now beginnlng an investigation." 

He was absent on leave, and with salary, up to August i, 1900. 
Manifestly his employment continued up to that date. The account 
exhibited shows that up to July 26th there was a gain in deposits 
over checks paid of $1,767.75, and the cashier testifies that by August 
6th the deposits exceeded checks by more than $500. There was no 
suspicion as to the correctness of Lea's books before August 8th, and 
no reason for regarding his employment as ended until his absence be- 
yond his leave was explained by discovery of his frauds. We therefore 
conclude, as an inference of law and fact, that his employment did not 
terminate prior to the discovery of facts casting suspicion upon his 
books. The bond was therefore in force at leasi up to August 6, 1900, 
at which date the deposits during its currency exceeded checks drawn 
and paid during same period, 

Now, if we are to segregate the account of Connor & Brady during 
that period beginning May i, and ending August 6, 1900, no loss re- 
sulted from Lea's fraudulent entries, because the deposits during that 
time exceeded checks drawn against the account. But the bank con- 
tends that the account of Connor & Brady shows that on July 16, 
1900, it was overdrawn $3,384.71, and that this overdraft was made 
possible only by the concealed fraudulent posting of their account by 
Lea, and that at that date the bank had actually sustained the loss for 
which it now sues, and that the deposits made after July 16, 1900, 
should be applied as payments upon the oldest items of overdraft, and 
not in satisfaction of the overdrafts occuring dui"ing the currency of 
the bond. This présents a question of appropriation of payments of 
much perplexity. The account of Connor & Brady did not on its face 
show any overdraft, either before or after the bond in suit went into 
effect. The deposits made were not made under any spécial arrange- 
ment. The account was the ordinary running banker's account. De- 
posits were entered on one side as crédits and checks, on the other as 
débits, and by the custom of the bank a balance was struck at the close 
of each day. This account ran along in this way for years. If the ac- 
count had been honestly kept, there would bave appeared an overdraft 
of $50,000 against Connor & Brady on May I, 1900, and ail deposits 
after that date would, according to the method of keeping such ac- 
counts, go in the diminution of the overdraft, in the absence of some 
other arrangement. But as this overdraft did not appear, the deposits 
after May i, 1900, apparently constituted a fund subject to check. 
Neither did the account as it appeared on July i6th show the overdraft 
of $3,384.71, which in fact existed, though concealed by Lea's fraud, 
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Thus at no time was there even an apparent application of deposits to 
the payment of an overdrawn account. There was therefore no ex- 
press or implied appropriation of the deposits made by Connor & 
Brady by the bank or the depositor to any particular purpose, and 
counsel for the bank concède that this is a case where "it remains for 
the law to make the application according to its own notions of jus- 
tice." 

Upon an examination of the decided cases bearing upon the ruie 
which should control a court in making an appropriation when the 
parties hâve made none, we confess to a sensé of disappointment that 
the definite principles which should guide a court are so few and sub- 
ject to so many qualifications. The artificial rules of the civil law hâve 
sometimes been applied by American and English courts, but not 
with such uniformity as to furnish a safe rule of décision. Story, 
Eq. Jurisprudence, §§ 459c and 459d; Blackmore v. Granbery, 98 
Tenn. 277, 39 S. W. 229. 

The learned counsel for the bank insists that the gênerai rule laid 
down in many cases, and particularly ïn United States v. Kirkpatrick, 

9 Wheat. 720, 737, 6 L. Ed. 199, is applicable hère. That rule, as 
stated by Justice Story in the case referred to, is "that, when there are 
long and running accounts where débits and crédits are perpetually oc- 
curring, and no balances are otherwise adjudged than for the mère 
purpose of making rests, that payments ought to be appHed to extin- 
guish the debt according to the priority of time, so that crédits are to 
be deemed payments pro tanto of debts antecedentiy due." But this 
rule lias many qualifications, and it remains to be seen whether it 
is applicable under the circumstances of this case. This account was, 
it is true, a nmning account. It may also be conceded that the relation 
of banker and depositor, in the absence of some spécial arrangement, 
is that of debtor and creditor, and that when money is deposited it 
becomes the money of the bank. National Bank v. Insurance Co., 104 
U. S. 54, 26 L. Ed. 693 ; Grissom v. Comm. Nat. Bank, 87 Tenn. 350, 

10 S. W. 774, 3 L. R. A. 273, 10 Am. St. Rep. 669. So, too, checks 
drawn by a depositor are not drawn against any particular item of de- 
posit theretofore made, but against the account generally, and be- 
tween banker and depositor the gênerai rule of appropriation of pay- 
ments is ordinarily applicable. 

In Clayton's Case, r Merivale, Ch. R. 572, 608, a question arose as 
to the liability of a deceased partner in a banking firm for a balance 
due to a depositor at his death. But it appeared that while the business 
was being carried on by the supervising partners the depositor con- 
tinued to make deposits and draw checks. The question in the case 
was whether checks so drawn were to be treated as drawn against 
the more récent deposits or those made before the defendant's death. 
It was held that the money drawn out was presumably that first put in, 
and the debt for which the deceased partner was liable thus paid ofï, 
leaving the surviving partners alone liable for the balance due the 
plaintiff. Sir William Grant, among other things, said: 

"Presumably it is the smn first paid in that is first drawn ont. It Is the 
first item on the débit side of the account that is discharged or reduced by 
the first item on the crédit side. The appropriation is made by the very ^ct 
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of setting the two Items against eaoh other. Upon that princlple ail accounts 
eurrent are settled, and partlcularly cash accounts. When there bas been a 
continuation of dealings, in what way can it be ascertained wbether the 
spécifie balance due on a given day bas or bas net been discharged, by exam- 
ining wbether payments to the amount of the balance appear by the accouut 
to hâve been made? Tou are not to take the account backward and strike a 
balance at the head instead of the foot of it." 

If this was a case between the bank and its depositor, and the rights 
of a surety for a Hmited period of the time covered by the account 
were not involved, it would be of easy disposition, for in such a case 
it would be plain that every deposit would be automatically applied to 
the crédit side of the running account, thereby either enlarging the 
crédit balance or diminishing the debtor balance. Every check would 
presumptively be paid by the first item of deposit, according to the 
principles of Clayton's Case. But this is not Clayton's Case, and is 
quite distinguishable from it, by reason of the fact that this is not a 
question as to the fund out of which a check is presumably paid, but 
one of the application of deposits, and the more important fact that 
the rights and equities of a surety for a limited period cannot be ig- 
nored when we corne to the appropriation of payments. Thèse prac- 
tices of Lea's ran on for about four years. For the two years preced- 
ing the bond in suit he was bonded by a différent surety company. 
Whether he was under bond prier to that time does not appear. If 
this doctrine of arbitrarily applying every deposit made by Connor & 
Brady to the oldest item of overdraft is to be followed, it would be 
difficult to see how any liability could be fastened upon any preceding 
surety for L,ea, for the deposits made during the currency of the last 
bond were more than enough to discharge any overdraft during the 
currency of such prior bonds. 

That the gênerai rule of applying every unapprooriated payment 
to the oldest item of debt is sulDJect to qualification where the rights 
and equities of third persons are involved, is the teaching of such cases 
as U. S. V. January, 7 Cranch, 572, 3 L. Ed. 443, U. S. v. Eckford's 
Executors, i How. 250, 11 L. Ed. 120, and Jones v. United States, 7 
How. 681, 12 L. Ed. 870. In U. S. V. January, 7 Cranch, 572, 3 L. Ed. 
443, it appeared that the superviser had kept one gênerai account only 
against a collecter who had served two successive terms under two 
bonds and with différent sureties. At the end of his entire service 
there was a balance due on this gênerai account of $16,181, for which 
suits were started on each of the bonds. By terminating the account 
with the period ending when the second bond was given, it appeared 
that only $6,483,59 was then due. The surety upon the first bond 
claimed that subséquent payments by the collector should be applied 
in discharge of this the oldest item in the account, and évidence was of- 
fered to show that the superviser had promised to apply such subsé- 
quent payments in discharge ef the original liability, and the Circuit 
Judge instructed the jury that whether an entry had been made show- 
ing an express application in accordance with this promise was imma- 
terial; that, if he had promised to so apply subséquent payments, the 
application should be treated as made. The Suprême Court, after stat- 
ing the gênerai rule in référence to the application of payments, said : 
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"In this case a majority of the court Is of opinion that the rule adopted in 
ordinary cases is not applicable to a case circumstaneed as thIs is, wliere the 
receiver is a public officer, not interested in the event of the suit, and who 
receives on account of the United States, where the payments are indis- 
criininately made, and where différent sureties, under distinct obligations, are 
interested. It will be generally admitted that moneys arising due, and col- 
lected subsequently to the exécution of the second bond, cannot be applied 
to the diseharge of the first bond without manifest injury to the surety in the 
second bond, and, vice versa, justice between the différent sureties can only 
be done by référence to the collector's books, and the évidence which they 
contain may be supported by paroi testimony, If any, in the possession of the 
parties interested, The court is of opinion that the Circuit Court erred in the 
opinion glven, and that it be reversed." 

In U. S. V. Eckford's Executors, i How. 256, 11 L. Ed. 120, it 
appeared that the collecter had served three terms under dififerent 
bonds with différent sureties. At the end of the first term a large bal- 
ance was charged against him arising under the previous term, and 
at the commencement of the third term a balance was charged against 
him arising under the second term. Suit was brought upon the second 
bond, and a question arose as to whether payments made by the col- 
lecter after his third term had begun should be applied to the discharge 
of his liability under his bond for the second term. By the system in 
which the account had been kept by the Treasury Department, ail of 
the sureties except those for the last term would be discharged, inas- 
much as the balance due at the end of one term was carried forward 
as a charge against the succeeding term, and payments subsequently 
made credited in discharge of the balance so brought forward. This 
method was defended as being sanctioned by the gênerai rule which 
permits the debtor or the créditer to appropriate payments, and Clay- 
ton's Case, i Merivale, 606, was much relied upon. But the court said 
that it did not regard the doctrine applicable, but that the case was 
governed by U. S. v. January, 7 Cranch, 572, 3 L. Ed. 443, différent 
sureties under dififerent obligations being interested. Among other 
things, the court said : 

"The officers of the treasury cannot, by any exercise of their discrétion, en- 
large or restrict the obligation of the collector's bond. Much less can they, by 
the mère fact of keeping an account current, in which débits and crédits are 
cntered as they occur, and without any express appropriation of payments, 
affect the right of sureties. The collecter is a mère agent or trustée of the 
government. He holds the money he receives in trust, and Is bound to pay it 
over to the government as the law requires. And in the faithful performance 
of this trust the sureties hâve a direct interest, and thelr rlghts cannot be dls- 
regarded. It is true, as argued, if the collecter shall mlsapply the public 
funds, his sureties are responsible. But that is not the question under con- 
sidération. The collector does not misapply the funds in his hands, but pays 
them over to the government. without any spécial direction as to their appli- 
•cation. Can the treasury ofHcers say, under such circumstances, that the 
funds currently received and paid over shall be appropriated In discharge of 
a défalcation which occurred long before the sureties were bound for the col- 
lecter, and by such appropriation hold the sureties liable for the amount? 
The statement of the case is the best réfutation of the argument It is so 
unjust to the sureties, and so directly in conflict with the law and its policy, 
that it requires but little considération. 

"If the collector be in default for a preceding term, it Is the duty of the 
Treasury Department to require payment from him and his sureties for that 
term. To pay such défalcation ont of accruing receipts during a subséquent 
term, even with the assent of the collector, would be a fraud upon the sureties 
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for such term. The money In the hands of a collecter is not his money. 
Without a violation of his duty, he cannot appropriate it as such. He pays 
it over in the performance of his duty — ^the duty which the sureties hâve 
undertaken that he shall faithfully perform. And shall the sureties not be 
exoneratedî The collector has doue ail that they stipulated he should do. 
How, then, can they be made responslble? It is contended that thelr respousi- 
bility arises, not from the default of the collector, but from the appropriation 
of his payments by the treasury. This, at least, is a fair resuit of the doctrine 
advanced. For, if such appropriation is properly made by the treasury, in 
payment of a défalcation of the collector before the commencement of a cur- 
rent term, it must follow that the sureties for such term are responslble for 
the amount thus paid." 

In Jones v. U. S., 7 How. 68i, 688, 12 L. Ed. 870, it was held that, 
when a running account is kept at the Post-Office Department betvveen 
the United States and the Postmaster, in which ail postages are char- 
ged to him and crédit given for ail payments made, this mode o£ keep- 
ing the account amounted to an élection by the creditor to apply the 
payments, as they are successively made, to the extinguishment of 
preceding balances. But the court, referring to the cases we hâve cited 
above, said: 

"In instances of officiai bonds exeeuted by the principal at différent times. 
with separate and distinct sets of sureties, this court has settled the law to 
be that the responslbility of the separate set of sureties must hâve référence 
to, and be limited by, the periods for which they respectively undertake by 
their contraet," etc. 

It is a mistake to say that thèse cases decided by the United States 
Suprême Court are to be regarded as resting upon any peculiar pub- 
lic policy, or that the principle is applicable only to the bonds given 
by governmental officiais. The fundamental idea upon which the 
cases rest is that the rights and interests of independent sets of sure- 
ties for distinct periods of time would be urijustly sacrificed by ap- 
plying payments arbitrarily to the oldest debt. That the cases ail in- 
volved public officiais and officiai bonds seems to afford no reason for 
limiting them to officiai bonds. 

Thèse judgments are undoubtedly in conflict with such cases as 
Gwynne v. Barnes, 7 Clark & F. Rep. H. L. Cas. 571 ; New Jersey 
V. Sooy, 59 N. J. Law, 539; Seymour v. Van Slyck, 8 Wend. 403; 
Stone V. Seymour, 15 Wend. 19; and Inhabitants of Sandwich v. 
Fish, 2 Gray, 298 — in ail of which cases it seems to hâve been held 
that, when an officiai has held several successive terms under bonds with 
différent sets of sureties, he may apply the revenue arising in one 
term to the payment of a balance due under a former term, and thus 
exonerate one set of sureties at the expense of another. Neither does 
the fact that the officiai receiving tlie payment was aware of the 
source of the money seem to hâve been regarded as material. In the 
New Jersey Case the injustice of this unqualified right of the debtor 
to apply a payment as he pleases, and without regard to its effect upon 
independent sets of securities, is, in part, put upon the ground that to 
hold otherwise would subject the public to loss by rascally officiais 
whose honesty had been guarantied by the complaining sureties. 

State v. Smith, 26 Mo. 226, 72 Am. Dec. 204, has also been cited 
by counsel for the bank as an authority supportmg the gênerai right 
of an officiai debtor to supply his payments on any one of two or more 
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liabilities. But the Missouri court ruied that, if the treasurer receiving 
the pa3Tnent knew that the money arose from current collections, the 
State would not be permitted to so apply it as to do a wrong to the 
security upon the current bond. This would seem to be a qualifica- 
tion commending itself to the conscience of a court by reason of prin- 
ciples of common honesty. But in the case at bar neither the debtor 
nor the créditer has made any appropriation, and the deposits made 
were of the money of the debtor, and unaffected by any équitable 
charge in favor of either set of sureties, or the bank as the debtor. It 
was therefore quite within the gênerai rule that Connor & Brady 
should hâve the right to apply their deposits to any debt due by them to 
the bank. But they made no appropriation whatever, and the right 
and duty of regarding the rights of successive sets of sureties, when 
the court is called upon to make an appropriation, is conceded in the 
cases which maintain most strongly the debtor's right to apply his pay- 
ments without regard to the source of the money or the rights of 
sureties. Thus, in Seymour v. Van Slyck, 8 Wend. 404, it was held 
that, where sureties are bound for the payment over of moneys by their 
principals, and a gênerai account has been kept with the principal in 
which ail debts and crédits are entered, the court should not apph 
the payments to the oldest item of debt, "if in the progress of the ac- 
count there be a change of sureties," and that in such circumstances, 
there being no appropriation by either party, "each set of sureties is 
entitled to the benefit of the moneys received during the period of their 
respective suretyship." This rule was approved on appeal in Stone v. 
Seymour, 15 Wend. ig, 33, after an elaborate considération of the 
principles upon which the courts should proceed in applying payments. 
In State v. Sooy, 39 N. J. Law, 539, 546, it was also recognized that, 
when the court is called upon to appropriate payments, the equities of 
third persons should be regarded. How thèse equities should be 
regarded is, we think, plainly indicated by the opinions of the Su- 
prême Court in U. S. v. January, United States v. Eckford's Execu- 
tors, and Jones v. United States, heretofore cited. 

•Having regard to the terms of the bond, we conclude that the sure- 
ty Company is only liable for the différence between the deposits and 
checks of Connor & Brady during the running of the bond. If the 
amount they deposited during that period exceeded the amount they 
drew out, no loss resulted from the fraudulent practices of Lea during 
the currency of the bond. The account being thus stated, the court be- 
low did not err in directing a verdict for the surety company. 

Judgment affirmed. 
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CHELSEA SAV. BANK et al. v. OITT OF IRONWOOD et aL 

(Circuit Court of Appeals, Sixth Circuit. May 21, 1904.) 

No. 1,255. 

1. Municipal Cobpokations— Issue of Invalid Bonds— Liability fob Con- 

sidération Received. 

A City whleh issued and sold bonds for a lawful purpose, and which were 
wittiin its charter power, but were lield invalid because such power was 
irregularly exercised, is bound, in equity, to return the considération re- 
ceived. 

2. Same— RiGHT OF Recovebt— Teansfeb of bonds by Pubchasee. 

Where a city issued bonds whicli were subsequently adjudged invalid 
for irregularity in the manner of issuance, and sold the same to a flrm 
which paid a part of the purchase priée and resold them to others, the 
right to recover from the city the considération received by it passed with 
the bonds to the holders, to the exclusion of a gênerai receiver appointed 
for the original purchaser. 

3. Equity Jueisdiction— Grounds. 

A city issued and sold bonds which proved Invalid, receiving part pay- 
ment of the purchase price. The purchaser resold some of the bonds, and 
pledged others, after which a receiver was appointed for its property. In 
a suit by the city agalnst the purchasing firm to recover the bonds, in 
which it tendered the amount received therefor, the receiver recovered 
a judgment for such amount, and instituted a new action in the fédéral 
court of the district in which the city was situated to enforce such judg- 
ment Held, that a court of equity had jurisdlction of a suit by holders 
of the bonds against the city and receiver to enforce, in behalf of them- 
selves and other holders, their équitable right to the amount due from 
the city, on either of the following grounds : First, that it sought to 
charge the receiver as a trustée holding the judgment for the beuefit of 
the bondholders ; second, that it sought to follow a fund which had been 
tendered by the city, and in which complainants claimed an équitable in- 
terest; third, because it appeared from the pleadings that there might 
be conflicting interests between the holders and pledgees of the bouds, 
which could only be adequately adjusted by a court of equity. 

Appeal from the Circuit Court of the United States for the Western 
District of Michigan. 

William Alden Smith, Taggart, Denison & Wilson, and John C. 
Coombs, for appellants. 
Belmont Waples, for appellee city of Ironwood. 

Before LURTON and RICHARDS, Circuit Judges, and CLARK. 
District Judge. 

RICHARDS, Circuit Judge. This is an appeal from a decrce dis- 
mâssing the bill o£ the appellants (complainants below). The case 
arose out of the following facts : On February 24, 1893, an act was 
passed to reincorporate the city of Ironwood, Mich. (Loc. Acts Mich. 
1893, No. 235, p. 36), under which a new council was to be elected 
April 3, 1893. The act provided that the new city should succeed to 
the debts and liabilities of the old. The old council, which was con- 
tinued in office until the new should be elected, by resolution sub- 
mitted to the electors on Aprii 3, 1893, the question whether the city, 

H 1. See Municipal Corporations, vol. 3G, Cent. Dlg. § 1992. 
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as reincorporated, should issue $150,000 of bonds "for the purpose of 
paying its floating indebtedness and making certain public improve- 
ments." The act reincorporating the city authorized the issue of 
bonds for thèse purposes upon a popular vote. The citizens having 
voted for the bonds, the new city officers on August 1, 1893, issued, 
and on October 23, 1893, sold, 150 bonds, of $1,000 each, to Coffin & 
Stanton, brokers, of New York City, under a contract providing for 
the payment of $25,000 on the delivery of the bonds, and the balance 
in installments ; the entire purchase price, of $145,275, to be paid by 
May 15, 1894. Coffin & Stanton paid the $25,000 cash, took the bonds, 
and, for value received, in the due course of business, and before 
maturity, assigned and negotiated them to the complainants and oth- 
ers. A question soon arising as to the validity of thèse bonds, 
no further installments of the purchase price were paid, nor did the 
city liquidate any of the coupons. As a resuit, a suit was brought 
by the Manhattan Company, as holder, against the city, on certain 
bonds, in which this court in May, 1896, afifirmed the judgment of the 
court below, holding the bonds were invalid, not because they were 
issued for an illégal purpose, or in excess of the city's power to incur 
indebtedness, but because the old city council was not authorized 
to submit the question of issuing them to the people. Manhat- 
tan Co. V. Ironwood, 74 Fed. 535, 20 C. C. A. 642. Cofifin & Stan- 
ton having failed to pay the balance of the purchase price, on Sep- 
tember 19, 1894, the city brought suit in the Suprême Court of the 
State and county of New York against the fîrm and others, in which 
the city tendered $30,000, being the $25,000 paid it, with interest, and 
sued to recover back the $150,000 of bonds delivered to the firm, al- 
leging their issue was illégal. To this action, Coffin & Stanton, in 
addition to gênerai déniais, specifically denied that at the time of the 
commencement of the suit they had any bonds whatever remaining in 
their possession. While this suit w.as at issue, on July 12, 1896, in 
an action by Stanton against Cofifin, one Thomas P. Wickes was ap- 
pointed receiver of the firm property. On February 19, 1897, Wickes, 
intervening, became a party to the suit of the city against Colïïn & 
Stanton, and on April 30, 1897, recovered by default a judgment 
against the city for $25,000, with interest from October 23, 1893. 
Prior to the filing of the bill in this case, November 10, 1900, the re- 
ceiver had brought suit in the court below to recover upon this judg- 
ment. 

Substantially the foregoing facts were set out in the bill below, in 
which the complainants, suing on behalf of themselves and the oth- 
er bondholders, alleged they had succeeded to the right of Cofïîn & 
Stanton to recover back from the city the money paid it for the bonds ; 
asserted the receiver had no équitable interest in the judgment re- 
covered, other than that necessary to secure him for his services and 
expenses in recovering it; and prayed that the city be adjudged in- 
debted to the complainants in the amount of the judgment, or, if the 
judgment be held invalid, in the sum of $25,000, with interest from 
October 23, 1893, and for gênerai relief. The answer of the city, 
while denying the validity of the judgment recovered by the receiv- 
er, alleged that, if anything was due in the premises, it was due to 
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the receîver, and not to the bondholders, while the answer of the 
receiver insisted upon the validity of the judgment, and the exclu- 
sive rights of the receiver therein. The decree of the court below 
dismissing the bill was made July 8, 1903. Subsequently, on January 
6, 1903, affidavits were filed showing that on December 16, 1903, the 
Suprême Court of the city and county of New York, in the suit 
brought by the city against CofHn & Stanton, upon the fiiHng of a 
bond by the city in the sum of $40,000, had set aside the judgment of 
$30,381.43 in favor of the receiver against the city, and sent the case 
to a référée for hearing and report. 77 N. Y. Supp. 907. 

1. This is a case for the application of the settled rule that a city 
may be compelled to pay back money which it has received for bonds 
tllegally issued, when the purpose of the loan was lawful, and the cré- 
ation of the debt not prohibited by law (Hitchcock v. Galveston, 9 G 
U. S. 341, 24 L. Ed. 659; Louisiana v. Wood, 102 U. S. 294, 26 L. 
Ed. 153 ; Parkersburg v. Brown, 106 U. S. 487, 1 Sup. Ct. 442, 27 
E. Ed. 238 ; Chapman v. Douglas County, 107 U. S. 348, 2 Sup. Ct. 
62, 27 L. Ed. 378; Read v. City of Plattsmouth, 107 U. S. 568, 2 Sup. 
Ct. 208, 27 L. Ed. 414; Logan County Bank v. Townsend, 139 U. 
S. 67, 11 Sup. Ct. 496, 35 L. Ed. 107; Aldrich v. Chemical Nat. Bank, 
176 U. S. 618, 20 Sup. Ct. 498, 44 L. Ed. 611), and does not corne 
within the exception exempting a city from liability where it has nev- 
er received the benefit of the money, or the loan itself was in excess 
of its authority to create a debt (Litchfield v. Ballou, 114 U. S. 190, 

5 vSup. Ct. 820, 29 L. Ed. 133; iEtna Life Ins. Co. v. Middleport, 
124 U. S. 534, 8 Sup. Ct. 635, 31 L. Ed. 537; Hedges v. Dixon Coun- 
ty, 150 U. S. 183, 14 Sup. Ct. 71, 37 L. Ed. 1044). This court has 
applied both the rule and the exception— the former in the cases of 
City of Gladstone v. Throop, 71 Fed. 341, 18 C. C. A. 61, and An- 
drews V. Youngstown, 86 Fed. 585, 596, 30 C. C. A. 293, and the 
latter in the case of Travellers' Ins. Co. v. Johnson City, 99 Fed. 
663, 40 C. C. A. 58, 49 L. R. A. 133. In the last case mentioned there 
is a careful review of the authorities up to that time. 

In the présent case it is conceded that the bonds were for a law- 
ful purpose — to raise money "for paying the floating indebtedness 
of the city and making public improvements." The money was paid 
to the city, and the city has had the benefit of it ever since. Coffin 

6 Stanton having failed to comply with the terms of purchase, the 
city on September 19, 1894, recognizing its obligation to account for 
what had been paid it by mistake, tendered the $35,000, with interest, 
and brought suit to recover back the bonds. Cofïïn & Stanton, hav- 
ing negotiated the bonds before that time, were unable to return 
them. 

Subsequently, in the Manhattan Case, the bonds were held illégal, 
and since that time the real question for décision has been, who is 
entitled to the money which the city got for its invalid bonds, and 
which it has ofïered to return ? It is not a case where the city loaned 
its crédit to a railroad, or where it exceeded its charter powers in 
creating the debt. It had the right to borrow this money for the pur- 
poses named. It made a mistake, however, in submitting the ques- 
tion of issuing the bonds to a vote of the people through the old 
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council. It should hâve waited for the new council to act. The old 
council was without power in the premises. The defect was not in 
a lack of power on the part of the city, but in a failure to exercise 
the power in a regular way. There was ample power to create the 
indebtedness, and the city got the full benefit of the money. It ought, 
therefore, ex asquo et bono, to pay the money back, since the bonds 
hâve been held invalid, and the considération has therefore failed. 

2. The city being thus accountable in good conscience for the re- 
turn of the money paid it by mistake for its invalid obligations, to 
whom should the money be paid — to the receiver of Coffin & Stan- 
ton, for the benefit of their gênerai creditors, or to the présent hold- 
ers of the invalid bonds, to reimburse them, as far as may be, for what 
they paid Coffin & Stanton for the bonds ? Plainly, in our opinion, 
to the latter. The claim against the city for money due and received 
is in Heu of the action on the bonds which would exist if they were 
valid. An assignment of the bonds carries the right to recover from 
the obligor the money paid him for them, in case the bonds should 
prove to be invalid. This équitable right to recover the considération 
paid for invalid bonds is recognized as existing in the bondholders 
in the cases we hâve cited and others. Louisiana v. Wood, supra ; 
Parkersburg v. Brown, supra ; Chapman v. Douglas County, supra ; 
Travellers' Ins. Co. v. Johnson City, supra ; Hedges v. Dixon Coun- 
ty, 150 U. S. 182, 186, 14 Sup. Ct. 71, 37 h- Ed. 1044. 

It is worthy of notice in this connection that although in this case 
the city dénies that the bondholders are the équitable owners of the 
claim against the city, because of its receipt of the $25,000, and as- 
serts that the receiver of Cofifin & Stanton is, it contended precisely 
the opposite in its motion to set aside the judgment taken against it 
by default in favor of the receiver in the New York suit. In the opin- 
ion setting aside the judgment in favor of the receiver, the Suprême 
Court of New York says : 

"Upon this motion the city of Ironwood contends that the right to recover 
the original $25,000 paid it by Coffin & Stanton rests in the bondholders, and 
not in the receiver, who holds this judgment, and in support thereof, among 
others, cites Hoag v. Town of Greenwich, 133 N. Y. 152, 30 N. E. 842, and Ger- 
wig V. Sitterly, 56 N. Y. 214. It is apparent that the contentions of the plain- 
tiff in this motion and in the actions in Michlgan against it are wholly Incon- 
sistent, nor are the varions attitudes of the receiver in entire harmony. * * * 
The plaintifE's proposed reply herein contains two défenses, neither of whlch, 
if sustained, vcill terminate the three-cornered war waged between the plain- 
tlff, the receiver, representing Coffin & Stanton's gênerai creditors, and the 
bondholders. Indeed, this reply, taken together with the clty's répudiation 
of its bonds, and its determined efforts to resist the claims of both the receiver 
and the bondholders, when by an omnibus suit of some klnd the entire contro- 
versy would be justly disposed of, indicates a désire or attempt on plaintlfC's 
part to hinder those equitably entitled thereto from recovering the $25,000, 
in whlch the plaintiff itself, in good conscience, would seem to bave no right 
or interest." 77 N. Y. Supp. 909. 

The judgment was set aside upon terms, among which was one 
that the city should stipulate "to commence some action or proceed- 
ing in which the conflicting claims of the bondholders and the receiv- 
er may be determined." It is stated in the brief of appellants, and 
not denied, that, in the new trial thus procured, the city succeeded 
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in obtaining a judgment in its favor against the receiver upon the 
express ground that the cause of action belonged to the bondholders, 
and not to the receiver; the référée saying with respect to certain 
of the bonds : 

"It is manlfest, under the autborlties, that the right to recover the portion 
of the amount paid to the plaintiff [city] by Coffln & Stanton, represented by 
said eighteen bonds, is vested in the owners thereof. The right to recover any 
portion of the amount so paid passed at the tinie of the pledge of the bonds 
to the pledgees thereof, as an incident to such pledge," etc. 

3. The remaining question of importance is whether the complain- 
ants hâve a remedy at law so adéquate and complète that a court of 
equity will decHne to entertain their suit. As was said in Kilbourn 
V. Sunderland, 130 U. S. 505, 514, 9 Sup. Ct. 594, 596, 33 L. Ed. 1005 : 

"The jurisdiction in equity attaches unless the légal remedy, both in re- 
spect to the final relief and the mode of obtaining It, is as efficient as the 
remedy whieh equity would confer under the sanie circumstances." 

This must be determined by the case presented in the pleadings. 
For, jurisdiction in equity having once attached, the court will retain 
the case for the purpose of rendering, under the gênerai prayer, such 
relief as may be required by the changed circumstances, although 
it be légal in its nature. Waite v. O'Neil, 76 Fed. 408, 33 C. C. A. 
248, 34 L. R. A. 550. When this suit was instituted, the receiver 
had a judgment against the city, which he was trying to enforce. The 
complainants alleged they were the équitable owners of this judg- 
ment ; that the only interest the receiver had in it was one to secure 
him for services and expenses in recovering it — in other words, that 
he held the judgment virtually as trustée for them ; and they asked 
the court to collect it, and, after discharging his claim, distribute the 
balance of the amount among them. This in itself afforded ground 
for équitable jurisdiction. 

But laying aside the considération of the judgment, the bill aver- 
red that the city had received $25,000 for bonds which proved to be 
invalid; that it had tendered this amount, with interest, to the orig- 
inal purchaser ; and it is a fair inference from the averments of the 
pleadings that when this suit was instituted the city still held that 
amount, prepared to pay it over either to the receiver or to the bond- 
holders, as the court might détermine between them. In other words, 
the bondholders were seeking to follow a fund in which they claimed 
an équitable interest. This, too, furnished ground for équitable cog- 
nizance. 

Again, there were 150 bonds, of $1,000 each, delivered to Cofifîn 
& Stanton. Some of thèse the fîrm sold, and others it pledged. The 
terms of sale or hypothecation, the interest transferred, and that re- 
tained, are not shown in the record. It does not, therefore, appear 
that each holder of a $1,000 bond, no matter how obtained, would 
be entitled to a 150th part of $25,000, with interest. The extent of 
the claim of each complainant, and his share of the amount to be 
distributed, must therefore be ascertained. Thèse relative rights can 
be properly determined only by a court of equity. In this connection, 
it is to be observed that, a limited amount only being available for 
distribution, the interests of the bondholders may conflict among 
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themselves. Each bondholder may désire to be heard not only with 
regard to his own claim, but in respect of the claims of others whom 
he may consider not entitled to participate in the fund. Bailey v. 
Tillinghast, 99 Fed. 801, 40 C. C. A. 93. 

In ^tna Ins. Co. v. Lyon County (C. C.) 44 Fed. 339, Judge Shi- 
ras said (page 345): 

"It seems to me that the only means of solving the ditBculties of the situation 
is for the plaintiff and the other nonresident bondholders to unité in a proper 
proceeding in eguity against the county and such other bondholders as may 
refuse to aet as complainants, and in such suit it can flnally be determined for 
what amount the county can be held liable, and the rights of the respective 
bondholders in and to this sum can be deereed." 

Since the case goes back, it may be well for us to add that we are 
clear in the opinion there is no set-off against the complainants stat- 
ed in the answer of the city or presented by the proof. If the items 
relied on constitute a claim against any one, it is against the receiv- 
er; but with respect to that, of course, we are not to be taken as 
even intimating any opinion. 

Having reached the conclusion that the only way to solve the dif- 
ficulties of the situation presented is through the médium of a court 
of equity, the judgment of the court below dismissing the bill is re- 
versed, and the case remanded for further proceedings not inconsist- 
ent with this opinion. 
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(Circuit Court of Appeals, Second Circuit April 14, 1904.) 

No. 178. 

, Mabinb Insueance— Miseepbesentations— Matebialitt. 

■ Where a misrepresentation as to the time of sailing of a vessel on 
which insurance was requested was made in reply to a spécifie question 
asked by the insurer in the application, it will be conclusively presumed 
to hâve been material to the risk. 

. Same— Date ci' Repeesentation— Execution of Contsact— Relation. 

Insured requested a broker to inqulre the rate of insurance on a barque, 
loaded with logwood, at and from Black River, Jamaica, to New York, 
in pursuance of which, on November 4, 1901, the broker made answer to 
a written question, asked by insurer, that the vessel had not sailed. In- 
surer's agent named the rate of premium, and Indorsed it on the applica- 
tion, which was placed on file, and on December 12th insured, after being 
advised that the barque had cleared on December 3d, immediately in- 
structed the broker to procure insurance, but did not inform him that the 
vessel had already sailed, whereupon the broker requested the underwriter 
to bind the insurance, which he dld by erasing the original date from the 
application, and dating it December 12, 1901, the effect of which was to 
create a présent contract of insurance subject to a printed pollcy. The 
vessel sailed on December 4th, and on the 7th was wreeked. Hel4, that 
the représentation that the vessel had not sailed should be regarded as 
continuing and effective on the date the insurance was effected, insurer 
not having been advised to the contrary, and, being false as of tbat date, 
avojded the policy. 

If 1, Sofl Insurance, vol. 28, Cent. Dig. §§ 575%, 1G51. 
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Appeal frotn the District Court of the United States for the South- 
ern District of New York. 

For opinion below, see 134 Fed. 835. 

Albert A. Wray, for appellant. 
Wilhelmus Mynderse, for appellees. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

WALLACE, Circuit Judge. This is an appeal from a decree, in 
an action in personam, in favor of the libelants. In disposing of the 
case we do not fînd it necessary to consider whether there was any 
concealment of the loss of the vessel on the part of the libelants, as 
we are satisfied there was a misrepresentation which avoided the con- 
tract of insurance. 

The insurance was against loss by périls of the sea upon a cargo 
of logwood on board the barque Elida, "at and from Black River, 
Jamaica, to New York." It was obtained at New York City, where 
the libelants resided, upon an application made by a broker who was 
acting for them. Pursuant to instructions to make an inquiry for 
the rate of insurance, he applied to an agent of the underwriter at 
New York City on November 4, 1901, having prepared a formai in- 
quiry upon an application blank. The application was made upon 
one of the printed blanks of the underwriter, containing varions in- 
quiries about the particulars of the insurance desired and the nature 
of the risk, and the answers were filled out by the broker for the libel- 
ants, in writing. Among the inquiries was one as to the time of the 
sailing of the vessel (from Black River), and to this inquiry the an- 
swer inserted was, "Not sailed." Upon receiving the appHcation 
from the broker of the libelants, the agent of the underwriter named 
the rate of premium, and indorsed it upon the application, and placed 
the application on file. December ISth the libelants were advised by 
letter from Black River that "the Elida clears to-day," meaning De- 
cember 3d, the date- of the letter. They immediately instructed their 
broker to procure insurance at once, without regard to rates, but 
did not inform him that the vessel was ready to sail, or that they 
had received any advices. Thereafter, and on December ISth, their 
broker requested the agent of the underwriter to bind the insurance, 
and the latter indorsed the application "binding," erased the original 
date, which was November 4, and dated it December 13, 1901. The 
eft'ect of this was to create a présent contract of insurance, "subject 
to the conditions of printed form of policy used by this company 
[the underwriters] and its New York agents at this date." The form 
of policy then in use would hâve covered the risk from the time of 
loading the cargo upon the vessel to its arrivai at New York. At 
this time the vessel and cargo had been lost. She had sailed from 
Black River December 4th, and on December 7th had been wrecked 
on the Southwest coast of Cuba. 

If the représentation as to the time of the sailing of the vessel had 
not been made in response to a spécifie inquiry on behalf of the under- 
writer, it would be difficult to conceive how the statement could hâve 
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influenced the mind of the underwriter. If the vessel had sailed, the 
period of the risk would hâve been shorter, and, so far as appears, 

the circumstances would net hâve affected the rate of insurance. In 
McLanahan v. The Universal Insurance Company, 1 Pet. 188, 7 L. 
Ed. 98, Mr. Justice Story said: 

"That the time of sailing is often very material to the risk cannot be denied ; 
that it is always so is a proposition that will scarcely be asserted, and certalnly 
bas never yet been successfully maintained." 

There may be circumstances that would render the fact highly 
material ; as, if the ship were a missing ship, or out of time. Foley 
V. Moline, 5 Taunt. 145. None appear by the proofs ; and the testi- 
mony of the witnesses who were called upon to testify upon the sub- 
ject is wholly undeterminative. If the question were one of conceal- 
ment, we should incline to the opinion that the time of the sailing of 
the vessel was not a material fact. But the question, in our view, is 
not whether there was a concealment, but whether there was a mis- 
representation ; and this dépends upon quite différent considérations. 
When a représentation is made spontaneously by the insured in the 
course of negotiations for insurance, it cannot be certainly known 
whether or not the underwriter has relied upon it, and its material- 
ity, therefore, becomes a question of fact ; and that question is wheth- 
er it was one that would naturally and reasonably iniîuence the in- 
surer either in making the contract or in his estimate of the risk. 
When, however, the représentation is elicited by a spécifie inquiry, 
a différent rule obtains : 

"If the misrepresentation is made In reply to a spécifie question, the ques- 
tion of materialness is excluded, on the ground that the insurers, by aaking 
the question, imply that they think it material, and that It Is their rigùt to 
judge for themselves as to what is material to the bargain they are asked 
to make, and that the insured, by asking the question, is estopped from denying 
that it is material." 1 Parsons on Marine Insurance, 413. 

This court has recently had occasion to reiterate and apply this 
rule in Carrollton Furniture Manufacturing Company v. American 
Crédit Indemnity Company, 134 Fed. 25, 59 C. C. A. 545. The au- 
thorities referred to in that opinion fully sustain the rule, and need 
not be cited hère. It is more tersely stated in Miller v. Mutual Ben- 
efit Ivife Ins. Co., 31 lowa, 216, 232, 7 Am. Rep. 122, than in any 
other of the adjudged cases, in the foUowing language : 

"A misrepresentation by one party of a fact speciflcally inquired about by 
the other, though not material, will hâve the same efCect in exonerating the 
latter from the contract as if the fact had been material, since by making such 
inquiry he implies that he considers it material." 

The court below decided in favor of the libelants, upon the theory 
that the représentation was to be treated as though it had been that 
the vessel had not sailed on November 4th, the time when the repré- 
sentation was originally made. In this view we cannot concur. If 
it was material, as the basis of a proposed insurance, that the under- 
writer be correctly informed as to the time of the sailing of the ves- 
sel when its agent was asked to name the premium, the parties must 
hâve understood that it was equally so when he was asked to bind 
the contract. As nothing was said by either agent, or took place in 
130 F.— 27 
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the intérim, to indicate the contrary, the case should be governed 
by the gênerai rule that a représentation once made in tlie progress 
of a negotiation continues in force until it is withdrawn. The rule 
is thus stated in Duer on Représentations in Marine Insurance (see 
pages 70, 71) : 

"A représentation once made Is construed to be binding upon the party until 
it is altered or withdrawn befpre the insurance is effected. The completlon 
of the pollcy is therefore the time to which the représentation is construed to 
refer ; that is, it is construed to mean that the tacts represented were then 
true, and that no otber materlal facts were then known to the assured." 

Again : 

"That until the contract Is executed the Insured may withdraw or modlfy 
a previous représentation, Is hardly necessary to be stated. When a materia! 
altération In the facts has occurred, or he has discovered them to be untrue, 
such is not merely his right, but his Imperative duty." 

Mr. May says: 

"A représentation is a continuous statement f rom the tlme It Is made, durlng 
the progress of the negotiations, to the time of the completlon of the contract ; 
so that, in point of f act, if the représentation be true when actually made, yet 
by some change intervening between that time and the time of the completlon 
of the contract it then becomes untrue, It will void the contract, if the change 
be material and to the préjudice of the insurers, or, belng true, mlght probably 
influence their opinion as to the advisabillty of accepting tlie risk. The law 
regards it as made at the instant the contract is entered into." May on Ins. 
(4th Ed.) 190. 

The case of Insurance Company v. Higginbotham, 95 U. S. 380, 
84 L. Ed. 499, cited in his opinion by the learned District Judge, 
does not trench upon this rule. Undoubtedly a contract understood 
and intended by the parties, when it was actually made, to take efïect 
by relation at an earlier date, will hâve that efïect ; and that was the 
gist of the décision in that case. It appeared that on October Ist 
the insured had appHed to the agent of the insurer for a renewal of 
a policy on his life, which had expired the preceding July 16th, paid 
the premium and received a receipt, and at that time gave the agent 
his certilîcate of health. The agent forwarded the certificate to the 
oHice of the insurance company in another city, and the latter, on 
October 13th, sent the renewal receipt to the agent, and, October 
14th, the latter gave it to the insured. The receipt was dated as of 
July 16th preceding. The défense was that the appHcant did not dis- 
close any dérangement of his health occurring between October Ist 
and October 14th, and that the représentation in the certificate was 
a continuing one, and, if not true at the latter date, avoided the pol- 
icy. The court held that the facts referred to, and others mentioned 
in the opinion, would hâve warranted a jury in finding that the con- 
tract was understood and intended by the parties to take efïect by 
relation as of October Ist. Obviously the negotiation, so far as the 
applicant and the agent of the insurance company was concerned, 
was closed on that day, and no suggestion that the représentation 
was to be considered as continuing could reasonably be indulged 
from the delay of the insurance company in transmitting the renewal 
to its agent. The case might as well hâve been decided upon the 
ground that the company at the later date ratified the contract which 
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had been previously made by its agent, in which event the ratifica- 
tion would of course hâve related back to the time of the agent's 
contract. 

In the présent case there was a proposition of insurance at the 
time the représentation was made, and nothing more. When the 
proposition was accepted, the original date of the appHcation was 
obHterated and the date of the acceptance inserted in Heu, thus indi- 
cating unequivocally the understanding of the agent of the under- 
writer that the application should be considered as of that date. The 
contract was in ail respects inchoate until December 13th. It is fair 
to assume that, if the broker for the libelant had been aware that the 
vessel had sailed, he would hâve changed the statement in the appli- 
cation. Both agents acted upon the assumption that the application, 
unaltered, was the basis of the contract, and nothing was said or done 
to indicate that either regarded the contract as one made on Novem- 
ber 4th. 

The decree is reversed, with costs, and with instructions to the 
court below to dismiss the libel, with costs. 



GUILD et al. v. PRINGLE. 

(Circuit Court of Appeals, Fourth Circuit. May 25, 1904.) 

No. 497. 

1. Evidence— Res Gest^— Statement of Peeson Injueed, 

A déclaration by a man who had fallen into an excavation for a sewer 
in the night, and received a fatal injury, that there was no light there, 
made some 10 minutes after the fall, during a conversation with a person 
above, and in answer to a direct question, goes beyond a statement re- 
specting the immédiate cause of the injury, whleh was the fall, and Is 
inadmissible as a part of the res gestae. 

In Error to the Circuit Court of the United States for the District 
of South Carolina, at Charleston. 
See 118 Fed. 655; 119 Fed. 962. 

P. H. Nelson and R. W. Shand, for plaintifïs in error. 
D. W. Robinson (Wm. H. Lyles, on the brief), for défendant in 
error. 

Beîore GOFF, Circuit Judge, and BRAWLEY and McDOWEEL, 
District Judges. 

McDOWELL, District Judge. This was an action for damages 
instituted in the State court by the administratrix of R. S. Pringle 
against Guild & Co., and removed by the défendants below (plaintifïs 
in error hère) to the fédéral court. 

The city of Columbia, S. C, early in 1903, entered into a contract 
with Guild & Co. to lay a considérable quantity of sewer pipe. On 
August 4, 1903, about half past 8 o'clock at night, one R. S. Pringle 

T 1. See Evidence, vol. 20, Cent. Dig. §§ 373, 375. 
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fell înto an excavation which had been made by Guild & Co., and was 
so injured that he died on the 15th of the same month. At the time 
of the injury, Pringle was returning from a meeting held at a church 
on the north side of Indigo street to his home, which was west of the 
church, and on the south side of Indigo street. In Indigo street, 
from a point nearly opposite the church to a point west of Pringle's 
house, a trench had been dug by Guild & Co., 14 feet deep and 3 
feet wide, at the side of which was an embankment from 7 to 9 feet 
high, made by piling the earth excavated from the trench. The 
only crossing place left in the length of this trench was a railroad 
crossing of Indigo street. At this point the contractors, for the pur- 
pose of tunnehng under the two railroad tracks, dug a hole between 
the two tracks. This hole, into which Pringle fell, was about 4 feet 
wide, 5 feet long, and about 14 feet deep. The earth removed there- 
from had been entirely, or almost so, thrown outside of the tracks. 
In crossing at this point, Pringle was taking a convenient route 
home, and one at that juncture, because of the long trench, much 
used by the public. This hole appears to hâve been open from the 
Ist of Àugust until aîter the accident in question, It was never cov- 
ered over with planks at night, nor was any précaution taken to pre- 
vent such accidents, unless it was that a red light was left at the 
side of the hole, and as to this there is a conflict of testimony. 
Fencing this hole seems to hâve been impracticable, as the distance 
between the two railroad tracks was insufficient to leave requisite 
"car clearance." There was an electric arc light about 85 feet from 
this hole, which appears to hâve been in opération at the time of the 
accident. But apparently this light was at times insufïïcient to en- 
able travelers to observe or correctly locate the hole. There is, as 
above stated, a conflict of testimony as to the présence of a îantern 
at the hole on the night of the accident and on the preceding nights. 
The witnesses for the défendants below, testifying that the Iantern 
was there, much outnumber those for the plaintiff below, testifying 
to the contrary. At the time in question there was in force an or- 
dinance of the city of Columbia, reading, so far as is now of înterest : 
"Excavations in any street or alley shall be securely covered at ail 
times when persons are not at work therein. * * *" In the con- 
tract made between Guild & Co. and the sewer commissioners for 
the city are the following clauses : 

"The contractor shall observe and obey ail elty ordinances In relation to 
obstructlng streets, keeping open passage ways, and protecting the same where 
exposed. 

"Sultable barriers shall be placed around ail excavations, and sufflcient 
danger signais maintained at night to prevent accidents to street passengers. 

"Ail the responslbility for the entire line of sewers and accidents occurring 
therewith shall rest with the contractor building the works until the comple- 
tlon and acceptance." 

The jury returned a verdict of $5,000 against the plaintiflEs in error, 
and judgment in accordance therewith was entered. 

The first assignment of error is to the action of the trial court in 
admitting the testimony of W. R. Henderson, who repeated a déc- 
laration made by Pringle, and to the subséquent admission by the 
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court of similar testimony by other witnesses. Thîs testimony, as 
preserved in the bill of exceptions, is as follows : 

"On the trial of this cause, the plaintiff called as a vvitness on her part one 
W. R. Henderson, who testifled as follows: Q. How soon after the accident 
did you see him [plaintiff 's intestate] on the night of August the 4th? A. It 
was ten minutes before I got there. The reason of my delay was caused by 
the fact that when I heard it I went back to secure ladders. * ♦ * Q. 
When you went to the hole on the night of August éth, vvhat did you find? 
A. Well, I found that Mr. Pringle was down at the bottom of the hole, and 
some people gathered about there. Q. What did you do? A. Well, by that 
time they had brought the ropes and ladders, and we tried to get him out. 
Q. Can you tell us who was there that you knew? A. By the time I got there, 
Mrs. Pringle, my sister, Morgan Hooper, and Oscar Alexander, two men em- 
ployed in the mills stables, and a man employed to oversee, and the foreman 
of the Street gang was in the hole at the time. AU thèse and Preston Tredwell 
was présent. Q. Was Mr. Alston Pringle there? A. Tes, sir; and watchman 
of the A. C. L. Q. Did you go down in the hole? A. I did not. Q. What was 
Mr. Pringle's condition, as far as you could ascertain, at that time? A. I 
could see in the hole ; there being a lantern. I could see he was in the corner, 
in a erouching position, with his leg doubled under him, struggling to sit up, 
and groaning, and laying as he fell. Q. Did he hâve any conversation with 
you? A. Yes, sir. Q. Was it Intelligent? A. Perfectly so, sir. Q. Did he 
State anything in regard to the accident, and how he came there at that time? 
A. Tes, sir. (Défendants' counsel objects to any statement made by Mr. 
Pringle being given. * * * Counsel for the plaintiff and défendants ar- 
gued the admissibility of the statement made by Mr. Pringle being given.) 
The Court : I will admit the question as part of the res gestae. (Défendants' 
counsel excepts to the ruling.) Q. Where was it? A. Right on the edge of the 
hole. Q. Was he suffering much at that time? A. Undoubtedly. He was 
groaning. Mrs. Pringle asked him the question, 'How did you corne to fall 
in hère?' He said, 'No lamp put there.' He said he was eoming back from 
the meeting, and there was no lamp at the hole at ail. I think that was about 
the drift of the conversation. (To which ruling of the court, in overruling 
said ob,iection and permitting said witness to give said testimony, the défend- 
ants duly excepted.) 

"And after said ruling was made, plaintiff Introduced as a witness Alston 
Pringle, who testifled as follows without objection: A. When he [plaintiff's 
intestate] asked me to get him out as soon as possible, I turned around to go 
to the fire department to get Mr. Henderson to bring his hands, ladder, and 
a rope to get him out, and I met him about one-half way between his house 
and my brother's, and I told him what had happened, and asked him to télé- 
phone for a doctor, and then I returned to the hole ; and, in a few minutes, 
parties came with the ladder, and it was put down, and I went down, and I 
was the flrst one to go down in the hole. I said, 'Bob, how in the world did 
thls happen?' He said, 'I was eoming from the meeting, and I stepped with 
my left foot and dropped in.' I said, 'Are you hurt?' And he said, 'My hlp is 
broken, or I am paralyzed.' The men eommenced eoming down. They spread 
a blanket, and I went up. Q. Did he make any statement about the light? 
A. I asked the question, 'Was there any light?' and he said, 'No llght' This 
watchman — this man — said, 'There was a light' I said, 'No use to hâve a dis- 
cussion hère. We will adjust it later.' 

"Plaintiff also introduces as a witness Mrs. R. S. Pringle, who testifled. 
without objection, as follows : Q. Did you make any remark to your husband 
while he was in the hole? A. I did. Q. What did he say? A. He said he was 
suffering great agony, and I asked him how it happened, and was there no 
light? And he said, 'No light,' and the foreman said, 'There was a light,' and 
he said, 'There was not a light,' and that was ail that was said. Q. Where 
was the foreman standing when he made the remark? A. To my left, at the 
top of the hole. Q. And he answered to that? A. Yes, sir; he did. 

"Also Miss B. L. Henderson, who testifled as follows : Q. Did you hear any 
conversation or speech by Mr. Pringle from down in the hole to his wife in 
regard to the accident? A. Mrs. Pringle said: 'Papa, how did you fall downî 
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Was there no llght?' The man in the hole said : 'There was no llght. There 
was when I went, but none when I came back.' And she said: 'Are you hurt? 
Where are you hurt?' And he said: 'I dou't linow. I am in agony.' " 

It should be hère added that the absence of the lantern after the 
accident is accounted for by the testimony of several of the witnesses 
for défendants below that the first person to arrive at the place after 
the injury picked up and carried away the lantern, in search for means 
of getting Pringle out of the hole. 

The question hère presented is not free from difficulty. The facts 
in this case are in many respects so closely similar to the facts in In- 
surance Company v. Mosley, 8 Wall. 397, 19 h. Ed. 437, that it is 
not surprising that the learned trial court felt bound, in order to fol- 
low that case, to admit the déclarations of Pringle. In the Mosley 
Case, it appears that the injured man, after having gone to bed, got 
up between 12 and 1 o'clock at night and went downstairs for the 
purpose of going into the backyard. Shortly thereafter — just how 
long does not appear — Mosley's son found him apparently in great 
pain, and "asked what was the matter. He replied that he had fallen 
down the back stairs and hurt himself very badly." A short time 
later Mosley made practically this same statement to his wife. Some 
time thereafter Mosley died of this injury. An action founded on 
an accident insurance policy was brought by his wife, in which évi- 
dence that Mosley's death was caused by an accident, and not by 
disease, was vitally necessary to the maintenance of the plaintiff's 
cause of action. The Suprême Court held that the évidence of the 
son and wife, giving Mosley's déclaration that his then condition of 
injury was caused by a fall down the stairs, was admissible as part 
of the res gestse. The reason given for this ruling is : 

"In the complexity of human afCairs, what is doue and what is said are 
often so related that neither can be detached without leaving the residue 
fragmentary and distorted. There may be fraud and falsehood as to both, but 
there is no ground of objection to one that does not exlst equally as to tho 
other. To reject the verbal fact would not unfrequently hâve the same effect 
as to strilce out the controUing member from a sentence, or the controlling 
sentence from its context." 

In the case at bar the condition in which Pringle was found was 
so intimately connected with the immédiate cause thereof — the fall 
into the excavation — that his déclaration to Alston Pringle that he 
fell or stepped into the hole was, under the Mosley Case, properly 
admitted. The part of Pringle's déclaration, however, which is com- 
plained of, is the statement that there was no light at the hole. In 
making this statement, Pringle was going back of the immédiate 
cause of his injury — the fall — and was stating the cause that led to 
the fall. In admitting this part of the déclaration, the trial court, as 
we think, went a step beyond what is authorized by the Mosley Case. 
Had the first part of the testimony of W. R. Henderson, as reported, 
been an exact account of the occurrence, it would be very difficult, 
if not impossible, under the ruling in the Mosley Case, to say that his 
testimony was inadmissible. When an injured man, shortly after his 
injury, while still suffering intensely, is found at the bottom of a 
deep hole, and is asked, "How did you come to fall in hère ?" and an- 
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swers, "No lamp put there," it is difficult to discriminate the case 
from the Mosley Case. The question assumes a îall as the im- 
médiate cause of the injury, and the mind of the injured man is, per- 
haps for the first time since the injury, directed to the cause of the 
fall. His answer may hâve been unpremeditated, spontaneous, in- 
voluntary. It enables compréhension of the principal fact — the in- 
jury — and is in some sensé rather intimately related thereto. How- 
ever, Mr. Henderson adds that he is giving merely the gist of a 
conversation, and the testimony of the other witnesses leads us to the 
belief that the déclaration hère was not made under the circumstances 
or in the exact manner indicated by the first part of Mr. Henderson's 
testimony. The déclaration that there was no light was made in 
answer to a suggestively leading question. It was a part of a conver- 
sation on the subject of the présence or absence of a light. Whether 
Alston Pringle's testimony relates to the same conversation as that 
between Mrs. Pringle and her husband, or to another, we cannot be 
sure. But in either event it is clear that Pringle's déclaration as 
to the absence of the light was an apt and reasoned reply to a ques- 
tion. He was clearly not in such pain as to be incapable of reason- 
ing, refîecting, and, if he thought fît, making a possibly untrue and 
self-serving déclaration. In no sensé can we consider Pringle's déc- 
laration that there was no Hght as an involuntary, exclamatory, spon- 
taneous "verbal act." He immediately followed this statement with 
the explanation that there had been a light when he went to the meet- 
ing, but that there was no light when he came back. The objection- 
able part of Pringle's déclaration has not the sanction of an extrême 
probability of truth, coming from an unpremeditated and spontane- 
ous exclamation made at the time of or immediately after the injury, 
nor is it so intimately connected with the principal fact as to be a 
verbal act, essentially a part thereof. To admit the déclaration as to 
the light is to extend the doctrine of the Mosley Case beyond the 
limit warranted by that case, and it is to lose sight of what we think 
is the true reason for the rule of évidence in question. 

We do not base our conclusion on the mère fact that there had 
been a sufïicient interval of time between the injury and the déclara- 
tion to allow préméditation. To exclude a déclaration which might 
otherwise be a part of the res gestœ, there must hâve been not only 
time for the manufacture of self-serving évidence, but also oppor- 
tunity otherwise. If, in a case of personal injury, the déclarant has 
been in such great pain as to be incapable of reasoning and recollect- 
ing, his statement made after even a very considérable interval of 
time may be fully as spontaneous and unpremeditated as if made at 
the very moment of the injury. See 1 Greenleaf Ev. (14th Ed.) 145, 
and note "a"; Beaver v. Taylor, 1 Wall. 642, 17 h. Ed. 601, 7 Rose's 
Notes 74; Delaware R. Co. v. Ashley, 67 Fed. 213, 14 C. C. A. 368; 
Peirce v. Van Dusen, 78 Fed. 707, 24 C. C. A. 280; Jack v. Associa- 
tion, 113 Fed. 54, 51 C. C. A. 36; note 95 Am. Dec. 51; 1 Wharton 
Ev. (3d Ed.) § 261. 

Having reached the conclusion that it was error to admit Pringle's 
déclaration as to the absence of a light, it is unnecessary to consider 
the remaining assignments of error. Some ten or more witnesses. 
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nearly ail of them apparently wholly disinterested, testified for the 
défendants below that a red lantern was at the time of the accident 
on the ground at the edge of the hole. And one of them testified that 
Pringle himself said that he saw the light, and explained the fall by 
saying that he thought he was on the railroad, and not between the 
tracks. For the plaintifï below, there was one witness who stated 
that there was no light at the hole about 15 minutes prior to the ac- 
cident, and four who testified as to the absence of a Hght on nights 
other than that of the accident. Pringle's déclaration may hâve 
been given great weight by the jury. Every experienced practitioner 
knows the force of a déclaration made by an injured man, who shortly 
thereafter dies of his injury. Many juries give such statements un- 
due weight. 

We do not intend to intimate that merely placing a lantern by the 
side of the hole would or would not hâve been sufficient to excuse the 
défendants below of the charge of négligence. Nor do we mean to 
intimate, if a lantern was put there, that there was or may hâve been 
contributory négligence on the part of Pringle. But if the jury be- 
lieved that no lantern was there, they may, in fixing the damages, 
hâve been influenced by a very natural feeling of just indignation 
against the défendants below. To leave such an excavation at such 
a place unprotected either by covering or by a warning lantern was 
gross négligence, such as to indicate a wanton disregard for the 
rights of others. It follows that the question of fact as to the prés- 
ence of the lantern was of the first importance in respect to the 
amount to be allowed in damages. As évidence which we think was 
improper was admitted on this question, we are constrained to re- 
verse the judgment of the trial court, and to direct a new trial. 

Reversed. 



SHINKLE V. VICKERT. 

(Circuit Court of Appeals, Seventh Circuit. Aprll 12, 1904.) 

No. 992. 

1. Pledge— EiQirr of Assignée of Pledgor to Bbdeem— Equitable Eights 
OF Pledgee. ' 

Wliere, as a part of the same transaction, défendant exchanged shares 
of stock for a f arm, wlth the privilège of reeonveying the f arm and re- 
celving a certain sum in cash therefor within a year, and also ruade the 
other party a loan to pay a mortgage on the farm secured by a pledge of 
the stock which remained in his name, he has a right, on electing to return 
the farm, to retain the stock as security for the payment of the agreod 
priée therefor, which right is superior to that of one to whom the other 
party has sold and transferred his equity in the stock, and of which he 
is not deprived by tlie fact that he gave a mémorandum reciting the terms 
of the pledge only in rellanee on which the stock was bought by the pur- 
chaser. 

Appeal from the Circuit Court of the United States for the District 
of Indiana. 

ni. Rights and Ilabilities of pledgees of.corporate stock, see note to Frater 
V. Bank, 42 0. O. A. 13ô. 
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For opinion below, see 117 Fed. 916. 

The original bill was by Shinkie, a citizen of Kentucky, agalnst Vlcliery, a 
citizen of Missouri, setting fortli that on tlie 16th day of July, 1894, Vlcliery 
was the owner of four liundred and seventy shares of capital stock of the 
Hemingray Glass Company, a Kentucky corporation; that on the day men- 
tloned, for a valuable considération, Vickery sold such shares to Gibson, but 
without delivering a certificate thereof— Vickery continuing thereafter to hold 
the légal title for the sole use and benefit of Gibsou ; that July 20th, 1894, 
Gibson borrowed of Vickery the sum of ten thousand dollars upon bis promis- 
sory note, pledging such shares and ail his interest therein, as collatéral se- 
curity ; that as a part of such transaction, and in considération of the same, 
Vickery executed and delivered to Gibson the following writing : 

"St. Louis, Mo., July 24, 1894. 
"Whereas, I hâve loaned to Eussell B. Gibson the sum of ten thousand dol- 
lars, for which he has executed his note for the sum of that amount to me, 
due and payable six montbs after date, bearlng date July 20th, 1894, and 
whereas, said Gibson has deposited security to secure the payment of same 
470 shares of the par value of $100 each of the capital stock of the Hemingray 
Glass Company, of Covington, Ky. : Now, therefore, I, the undersigned Samuel 
Vickery, do hereby agrée to turn over and deliver to said Gibson said 470 
shares of stock upon the payment of said note for $10,000 by said Gibson or 
his assigns at the maturity of said note, or any other time previous that may 
be agreed upon. Samuel Vickery," 

— that thereafter, and for a valuable considération, the tlme for the payment 
of the note was extended six months from January 20th, 1895 ; that for a 
valuable considération, February llth, 1895, such shares were sold by Gibson 
to Shinkie, subject to the lien of Vickery, Gibson undertaking to procure the 
transfer and delivery to Shinkie of the necessary certificate ; that Vickery 
was duly notifled of the rights thus acqulred by Shinkie ; and that on the ma- 
turity of the note as extended, Shinkie tendered to Vickery the sum of ten 
thousand dollars, the amount then due, demanding the transfer and delivery 
of the shares, which demand was refused. 

The bill avers that the written instrument of July 24th, 1894, above set forth, 
estops Vickery from insisting on any right or equity In the shares, and other 
facts making the case one cognizable in equity. 

The prayer of the bill is that a trust be charged upon the légal title of 
Vickery in such shares in favor of Shinkie, and that Shinkie be declared to be 
the owner of the same, and hâve certificate therefor, upon the payment of ten 
thousand dollars in discharge of the note and pledge of Gibson above set forth. 

The answer, se far as it is pertinent to the facts brought out in proof, and 
the substantlal issues involved, pleads a decree of dismissal, rendered by the 
Circuit Court of the city of St. Louis, affirmed by the Suprême Court of the 
State, in a suit by Shinkie against Vickery and the National Bank of the Re- 
public, and claims the same as a conclusive adjudication of ail the rights of 
the parties touching the shares set forth in the bill. 

A cross bill was flled by Vickery. The cross bill sets forth in détail, the 
transaction out of which the purchase of the shares by Gibson arose ; that 
portion of the cross bill being as foUows : That In the month of July, 1894, 
your orator was the owner of the said four hundred and seventy shares of 
stock of The Hemingray Glass Company, and défendant Russell B. Gibson 
was the owner of a tract of land in the county of St. Louis, in the state of 
Missouri, bounded on the north by the Missouri river, on the east by R. C. 
Tandy, on the south by Schustzmeier, and on the west by Coldwater creek 
and J. J. O'Neill, and containing about 127.97 acres; that said land was at 
that time subject to an encumbrance of ten thousand dollars ; that your orator 
and said Gibson entered into a iiegotiation for an exchange of their said prop- 
erties ; that your orator and said Gibson finally came to an agreement for an 
exchange ; that It was part of said agreement that said land should be cleiared 
of said encumbrance by said Gibson before the same should be conveyed to 
or accepted by your orator ; that said Gibson being unable to ralse said sum 
of ten thousand dollars, solieited and induced your orator to make a loan to 
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him of that sum, wherewlth to pay off the: sald encumbrance, and that the 
same was pald off with the money so loaned by your orator ; that the promls- 
sory note tnentioned in the bill of said Shinkie, filed in this court, was given 
by said Gibson to your orator as évidence and in considération of sald loan, 
and the payment of said loan was secured by the rétention of said four hun- 
dred and seventy shares of stock in the hands of your orator ; that sald loan 
of ten thousand dollars was made by your orator to said Gibson in order to 
enable him to pay off said encumbrance and to consummate said agreement of 
exchange as aforesaid, and for no other purpose, and that said agreement 
was consummated by means of said loan and sald land was conveyed by said 
Gibson to your orator ; and that said note was executed and dellvered by sald 
Gibson to your orator, and that the recelpt or stock contract dated July 24;th, 
1894, and set out in said Shinkle's blll, was executed by your orator and de- 
llvered to sald Gibson, ail on the same day and as part of the same transaction 
of exchange. 

Your orator further says that it was part of said agreement that, if in one 
year from the 16th day of July, 1894, your orator should be dlssatlsfled with 
lus said purchase of land, the sald Gibson thereby bound hlmself to take the 
said land back and to pay therefor the sum of thirty two thousand dollars. 
Your orator further says that said stock was worth much more than ten 
thousand dollars, and sald land was worth much less than thirty two thousand 
dollars ; so that there would be a large profit in redeemlng sald stock from 
the said pledge to your orator by paying said note for ten thousand dollars ; 
find on the other hand said Gibson would sustaln a heavy loss if he should 
carry out hls agreement to buy back sald land. 

The cross bill prays that an account be taken between Vlckery and Gibson ; 
that a decree be entered against Gibson requlring him to pay the amount of 
damages found due to Vickery ; and that a decree be entered against Shlnkle, 
requlring him, in case the said Gibson should fall to comply with such decree, 
to pay the same before he be allowed to redeem such shares. 

The decree appealed from was entered on both bill and cross bill, dismissing 
the original blll as to défendant Vlckery, for want of equity, and dismissing the 
cross blll wlthout préjudice to another suit. 

The further facts are stated in the opinion of the court 

Robert Ramsey, for appellant. 
T. R. Skinker, for appellee. 

Before JENKINS and GROSSCUP, Circuit Judges, and BUNN, 
District Judge. 

GROSSCUP, Circuit Judge (after stating the facts as above). The 
Missouri suit was by Shinkie against Vickery, and the National Bank 
of the Republic ; and was based on Shinkle's alleged légal title to the 
shares in question by virtue of their sale by Vickery to Gibson, and 
their re-sale by Gibson to Shinkie. The prayer was for a compul- 
sory spécifie assignment of the shares by Vickery directly to Shinkie. 

We are inclined to hold, though not free from doubt, that the 
suit under review is by Shinkie, not in his own right, but in the right 
of Gibson to the shares in question, not as holder of the légal title, 
but as possessing an equity in Gibson's claim of title. The object 
of the bill, in that view, is not an assignment of the certificate, but 
an adjustment by the court of Gibson's transaction with Vickery to 
the extent that Shinkie is entitled, as one having an intervening 
equity, to such adjustment. In such a view of the two suits, the 
Missouri suit and this suit would be fundamentally différent. In the 
Missoitri suit the issue raised w'as that Shinkie had no légal title. In 
this suit the question raised would be the nature of Gibson's transac- 
tion, and the extent of his relief, and of Shinkle's interest therein. 
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against Vickery ; and it would follow that an adjudication of the Mis- 
souri suit, would be no adjudication of the issues of this suit. But 
this distinction need not be worked out for we are ready to décide 
this case on the proofs. 

The original contract between Vickery and Gibson was in the 
nature of an exchange of the shares in question for a farm in St. 
Louis County, Missouri. The agreed price for each— the farm and 
shares— was thirty-two thousand dollars. So far as the transaction 
related to the shares it seems to hâve been unconditioned, but to the 
extent it related to the farm, it was accompanied with thèse condi- 
tions : That Gibson should, on his part, during the next succeeding 
year, hâve a right to re-purchase the farm upon the payment of the 
thirty-two thousand dollars in cash ; and that Vickery should, on his 
part, during the same period, hâve a right to tender back the farm, 
and demand in cash, the fixed price of the shares, thirty-two thousand 
dollars. Collatéral to the latter portion of this agreement, Gibson 
made to Vickery his deed of another farm in Christian County, Mis- 
souri. 

After this transaction had been entered into, it turned out that 
an encumbrance of ten thousand dollars on the St. Louis farm, to 
be paid ofif by Gibson under the stipulations of the agreement, was 
not paid ofif ; whereupon a supplemental agreement was made, under 
which Vickery advanced to Gibson, to pay ofif such encumbrance, the 
ten thousand dollars needed. To secure himself for this advance, it 
was agreed that Vickery should hold, as collatéral, the shares in 
question, and the mémorandum already set forth was delivered, as 
évidence of that portion of the supplemental agreement. 

But before the year stipulated for had expired, and a month or sa 
before the sale of the shares by Gibson to Shinkle, Vickery elected 
to exercise his option to give back the farm, and take in lieu thereof 
the thirty-two thousand in money. This he had a clear right, under 
the agreement, to do. Gibson failed to pay the money, and thus, 
in this respect, broke his agreement. There can be no doubt that as 
between Vickery and Gibson, Vickery from that moment had the 
right to withhold the assignment or delivery of the shares, until Gib- 
son had either performed his contract, or compensated Vickery for 
the loss sufïered by his failure to so perform. The transaction 
covering the exchange of the shares and farm, with the accompany- 
ing options, and the supplemental transaction out of which grew the 
collatéral pledge evidenced by the mémorandum, were in essence, a 
single transaction. Vickery could insist that either the whole of it, 
or no part of it, should be carried out; and could recoup losses for 
failure to carry out one part from anything found available in any 
other part. Such clearly were the rights of the parties, had the rights 
of Shinkle not subsequently intervened. 

Shinkle insists that though he prosecutes this suit in the right of 
Gibson, he stands, with référence to Vickery, in a right somewhat 
diflferent from Gibson's. He insists that the mémorandum of July 
24th, 1894, constitutes an estoppel upon Vickery, whereby his rights 
against Vickery are augmentée! beyond those available to Gibson, 
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The transaction with Gibson, bringing Shinkle into the case, was 
as follows : Shinkle sold to Gibson, at a priée named at fifty thou- 
sand five hundred dollars, one hundred and ten lots at Pindlay, Ohio ; 
agreeing also to advance to Gibson twenty thousand dollars to pur- 
chase a leasehold interest in St. Louis. As security to the twenty 
thousand dollar advance, Gibson gave to Shinkle title to the leasehold 
interest ; and as part payment of the purchase price of the lots, trans- 
ferred to him the shares in question at a price fixed at twenty-three 
thousand dollars, ten thousand dollars of which was to be paid by 
Shinkle to Vickery to redeem the shares from the pledge already re- 
ferred to. Upon the entire transaction three thousand dollars was 
at the time paid down by Shinkle. 

Vickery had no knowledge of this transaction between Gibson and 
Shinkle, and Shinkle claims to hâve had no knowledge of the trans- 
action, in its entirety, including the option features, between Gibson 
and Vickery; and lays stress upon the claim that the payment of 
the three thousand dollars was made solely on the faith of the mémo- 
randum shown him. 

The mémorandum was, as we hâve already seen, not a transaction 
by itself, but part of another, and a larger, transaction. It was not 
meant to be shown to Shinkle, or to be given to the world ; it was 
drawn solely for the eyes of Gibson and Vickery, and as évidence of 
a supplemental feature of their transaction as an entirety. That 
Gibson used this detached paper to deceive Shinkle, need not be de- 
nied; that the use Shinkle now asks the court to make of it, would 
be a wrong to Vickery, is equally undeniable. We see in the exécu- 
tion and delivery of the mémorandum by Vickery, under the circum- 
stances shown, no failure of ordinary précaution, or négligence of 
any kind, that in equity and good morals should make him responsible 
for the use made of it by Gibson. The mémorandum had no place 
outside the Gibson and Vickery transaction ; we cannot assume that 
Vickery ought to hâve foreseen that Gibson would give it an inde- 
pendent meaning and existence. Thus viewed, Vickery and Shinkle 
are equally innocent ; and their equities to the shares must be set- 
tled, not by estoppel, but by priority of claims in point of time, a 
priority that indisputably is Vickery's. 

Had Shinkle in right of Gibson, in apt time, hâve offered to carry 
out Gibson's part of his contract with Vickery, or reimburse Vickery 
for his damages, he might hâve laid claim to an assignment of the 
shares. But no such offer was made in the bill, nor in the subsé- 
quent proceedings, though the cross bill invited it. Shinkle is, in 
conséquence, without équitable footing on which to ask for relief. 

The decree must be afifirmed. 

JENKINS, Circuit Judge. I concur in the resuit, but prefer to 
rest my judgment upon the ground that the appellant sues in his own 
right, and not in right of Gibson, and is therefore concluded by the 
Missouri adjudication. The bill nowhere asserts prosecution in right 
of Gibson, nor does it allège the insolvency of the latter. I am un- 
able to distinguish the claim asserted in the bill from the claim made 
in the litigation in the courts of Missouri. It is essentially the same. 
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and not another or différent, claim, and is predicated upon the same 
facts. In my judgment, the doctrine of res adjudicata should hâve 
full force. 



SCOTT V. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit June 7, 1904.) 

No. 1,299. 

1. CoNSPiBACT— Offense against United States— Violation of National 
Banking Act. 

A conspiracy to violate Eev. St. § 5209 [U. S. Comp. St. 1901, p. 3497], 
by causing false entries to be marte in the bocks of a national bank by an 
offlcer or agent thereof for the purpose of defrauding the bank or others, 
or deceiving an agent appointed to examine the affairs of the bank, is one 
to commit "an offense against the United States," within the meaning of 
section 5440 [U. S. Comp. St. 1901, p. 3676], and is Indictable thereunder. 

% Same— Eléments of Offense- Act of One Conspibatob Act of All. 

An indictment, under Rev. St. S 5440 [U. S. Comp. St. 1901, p. 3676], 
against two défendants, charglng them witb a conspiracy to commit an 
offense against the United States by mailing certain false entries in the 
books of a national bank of which one of the défendants was an officer, 
in violation of Rev. St. § 5209 [U. S. Comp. St. 1901, p. 3497], is not bad 
because, in statlng the détails of the overt act committed by défendants, 
it Is averred that the entries which were made in the books of the bank 
vFere made by the hand of the défendant who vs^as not an officer thereof ; 
it belng averred that both défendants were présent and participated in 
the carrying out of the plan formed between them to make such entries. 

In Errer to the District Court of the United States for the Southern 
District of Ohio. 

ïhe plaintifC in error and one Harry J. Hoover were indicted, under section 
5440 of the Revised Statutes of the United States [U. S. Comp. St. 1901, p. 
3676], for consplrlng to commit an offense against the United States ; the of- 
fense belng the making of certain false entries In a book of the People's Na- 
tional Bank of Newark, Ohio, in violation of section 5209 [U. S. Comp. St. 
1901, p. 3497]. The plaintifC In error was convlcted on a plea of nolo conten- 
dere, reserving his objections to the sufficiency of the indictment by a demurrer 
and a motion in arrest of judgment, both of which were overruled. 

Section 5440 reads as follows : 

"If two or more persons conspire elther to commit any offense against the 
United States or to defraud the United States In any manner or for any pur- 
pose, and one or more of such parties do any act to eflfect the object of the con- 
spiracy all the parties to such conspiracy shall be liàble to a penalty of not 
more than ten thousand dollars, or to Imprisonment for not more than two 
years or to both fine and imprisonment in the discrétion of the court." 

Section 5209 provides : 

"Every président, director, cashler, teller, clerk, or agent of any association, 
* * * who makes any false entry In any book, report, or statement of the 
association, with Intent, in elther case, to injure or defraud the association or 
any other Company, body politic or corporate, or any indivldual person, or 
deceive any ofBcer of the association, or any agent appointed to examine the 
afCalrs of any such association ; and every person who with llke Intent aids 
or abets any officer, clerk, or agent in any violation of thls section, shall be 
deemed guilty of a misdemeanor and shall be Imprisoned not less than flve 
years nor more than ten." 

The indictment contains three counts, which differ only in the averments 
of intent The first count charges that the entries were made with intent to 
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Injure and defrand the banking association ; the second, that they were made 
>vlth intent to deceive certain oflïeers of the association, to wit, the président 
and directors thereof ; and the thlrd, that they were made with intent to de- 
ceive any agent appointed in accordance with law to examine the affairs of 
the association. 
The first count reads as follows : 

"Ist Count. Sec. 5440, B. S. U. S. (Ist Supp. p. 2G4). Sec. 5209, R. S. U. S. 
The grand jurors of the United States of America, duly impaneled, sworn, 
and eharged to Inqulre wlthin and for the Eastern Division of said district, 
upon their oaths and affirmations présent that Harry J. Hoover and Harry P. 
Scott on, to wit, the first day of July, in the year of our Lord, one thousand 
nine hundred and two, in the county of Licking, in the state of Ohlo, in the 
circuit and Eastern Division of the district aforesaid, and withln the juris- 
diction of this court, did then and there unlawfully and wlllfully conspire to- 
gether and with each other to commit an offense against the United States, 
that is to say, to violate section 5209 of the Revised Statutes of the United 
States, by maklng certain false entrles upon the Certificates of Deposit 
Reglster of the People's National Bank of Newark, Ohlo, whlch said banlc was 
then and there duly organized and establlshed, and then and there exlsting 
and doing business under the laws of the United States, in the clty of Newark, 
county of Licking, division and district aforesaid; and said Harry P. Scott 
was then and there an offlcer of said banking association, to wit, teller. 
"Said conspiracy was, in substance and effect, as follows, to wit: 
"Prior to June 1, 1902, the said Harry J. Hoover was assistant cashier of 
said People's National Bank, and as such offlcer had theretofore unlawfully 
taken from the funds of said banking association, without the knowledge of 
the other officers or directors thereof, a sum of money in excess of $30,000. 
That upon June 1, 1902, he ceased to be an offlcer and employé of said banking 
association. That after he had ceased to be an offlcer of said banking asso- 
ciation as aforesaid, and on the dates hereinafter mentloned, he purchased, 
or caused to be purchased, from the People's National Bank, of Newark, Ohlo, 
a large number of certificates of deposit, some of whlch said certificates of 
deposit were made out in the name of flctltlous persons. The date of the pur- 
chase of said certificates of deposit, the amount thereof, and the person to 
whom made payable, are as follows : 

No. Date of Issue. To Whom Payable. Amount. 

56,555. June 12, 1902. H. J. Hoover, cashier $10,000 00 

56,577. June 12, 1902. H. J. Hoover, cashier 6,000 00 

56,786. June 27, 1902. H. J. Hoover, cashier 5,000 00 

56,665. June 18, 1902. John R. Morrison 1,446 50 

56,788. June 28, 1902, Samuel W. Floyd 725 00 

56.790. June 28, 1902. J. R. Dunlop 525 00 

56.791. June 28, 1902. H. L. Boring 375 00 

56.793. June 28, 1902. Martin L. Sanford 325 00 

56.794. June 28, 1902. Martin L. Sanford 50 00 

56.813. June 30, 1902, J. G. Smith 900 00 

56.814. June 30, 1902. Silas Monroe 900 00 

56.815. June 30, 1902, James R. Campbell 830 00 

"And the grand jurors aforesaid, upon their oaths and affirmations, présent 
that for the purpose of concealing the fact that he had unlawfully taken a 
large sum of money from the said People's National Bank as aforesaid, and 
with the intent to make certain false and fraudulent entries upon the books 
of said banking association, the said Harry J. Hoover and Harry P. Scott 
conspired together and with each other and agreed that the said Harry P. 
Scott, then and there an offlcer of said banking association as aforesaid, was 
to permit and assist the said Harry J. Hoover In enterlng said bank after 
business hours, and after the other officers had left Its place of business, for 
the purpose and with the intention of making certain false entries in the Oer- 
tifieate of Deposit Reglster of said banking association, a book purportlng to 
show the actual receipts and payments ui n interest-bearing accounts and 
deposits received by the said banking association, which accounts are not sub- 
ject to check, and for whlch certificates of deposit are issued, and also pur- 
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porting to show a mémorandum, glving the name of deposltor, date of receipt, 
and payment, with number of certiflcate and the amount thereof. It was a 
part of said conspiracy, and agreed to by and betvveen the said Harry J. 
rioover and Harry P. Scott, that the said Harry J. Hoover would stamp or 
mark in the eolumn in said Certiflcate of Deposit Register, under the word 
'Paid,' certain dates, which said dates, placed in said eolumn as aforesaid, 
would then and there and thereafter show, indieate, and déclare that the said 
certificates so marked with the date in the eolumn under the word 'Paid,' as 
aforesaid, were upon said dates paid. 

"That thereafter, on the flrst day of July, 1902, said Harry J. Hoover and 
Harry P. Scott did a certain overt act to efCeet the object of said conspiracy, 
to wlt, said Harry P. Scott permitted and assisted the said Harry J. Hoover 
to enter said bank after business hours, and while the offlcers of said banking 
association were away, with full knowledge of his intention and purpose, and 
while he was présent in said bank the said Harry J. Hoover marked in the 
Certiflcate of Deposit Register, in the eolumn under the word 'Paid,' certain 
dates, to wlt : 

"On certiflcate No. 56,555, issued June 12, 1902, to H. J. Hoover, cashier, 
lu the sum of $10,000.00, the date 'June 30, 1902,' was entered. 

"On certiflcate No. 50,577, issued June 12, 1902, to H. J. Hoover, cashier, in 
the sum of $6,000.00, the date 'June 30, 1902,' was entered. 

"On certiflcate No. 56,786, Issued June 27, 1902, to H. J. Hoover, cashier, in 
the sum of $5,000.00, the date 'July 1, 1902,' was entered. 

"On certiflcate No. 56,055, issued June 18, 1902, to John R. Morrison, in the 
sum of $1,446.50, the date 'June 21, 1902,' was entered. 

"On certiflcate No. 56,788, Issued June 28, 1902, to Samuel W. Floyd, in the 
sum of $725.00, the date 'July 1, 1902,' was entered. 

"On certiflcate No. 56,790, Issued June 28, 1902, to J. E. Dunlop, in the sum 
of $525.00, the date 'July 1, 1902,' was entered. 

"On certiflcate No. 56,791, issued June 28, 1902, to H. L. Boring, in the sum 
of $375.00, the date 'June 30, 1902,' was entered. 

"On certiflcate No. 56,793, issued June 28, 1902, to Martin L. Sanford in the 
sum of $325.00, the date 'June 30, 1902,' was entered. 

"On certiflcate No. 56,794, issued June 28, 1902, to Martin L. Sanford, In 
the sum of $50.00, the date 'June 30, 1902,' was entered. 

"On certiflcate No. 56,818, issued June 80, 1902, to J. G. Smith, in the sum 
of $900.00, the date 'July 1, 1902' was entered. 

"On certiflcate No. 50,814, issued June 30, 1902, to Silas Monroe, In the sum 
of $900.00, the date 'July 1, 1902,' was entered. 

"On certiflcate No. 50,815, issued June 30, 1902, to James R. Campbell, in 
the sum of $830.00, the date 'July 1, 1902,' was entered. 

"Which said entries placed in said Certiflcate of Deposit Register as afore- 
said were false and fraudulent entries, and caused the Certiflcate of Deposit 
Register in said bank to appear as if ail of the aforesaid certiflcates of de- 
posit had been paid upon the respective dates aforesaid, while in truth and 
in fact the said entries were false and fraudulent, in this, to wit, that neither 
of said certificates of deposit aforesaid were paid at the date of said fraudulent 
entry as aforesaid, but are still outstanding obligations against said banking 
association, as they, the said Harry J. Hoover and Harry P. Scott, well knew. 

"And the grand jurors aforesaid, upon their oaths and afiirmations, do fur- 
ther présent that said false entries were then and there made as aforesaid 
in the book of said banking association as aforesaid, and said conspiracy en- 
tered into by said Harry J. Hoover and Harry P. Scott as aforesaid, with the 
intent on the part of them, the said Harry J. Hoover and Harry P. Scott, to 
injure and defraud said banking association, contrary to the form of the stat- 
ute in such case made and provided, and against the peace and dignity of the 
United States of America." 

It is contended the indictment is bad : (1) Because a violation of section 
5209 is not "an offense against the United States," not being aimed directly 
at the government itself. (2) Because It does not charge that the défendants 
below conspired to commit or did commit acts constltuting a violation of sec- 
tion 5209. ïhe alleged object of the conspiracy was the making of certain 
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false entries, not by tlie plaintlfE in error, who was an ofBcer of the baiik, but 
by Hoover, who was not an ofBeer of the bank. 

Charles W. Miller and Kibler & Kibler, for plaintif? in error. 
Sherman T. McPherson, U. S. Atty., and Thomas H. Darby, Asst. 
U. S. Atty. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Jitdges. 

RICHARDS, Circuit Judge, after making the foregoing statement, 
delivered the opinion of the court. 

1. Section 6440 was originally enacted March 3, 1867. Chapter 
169, § 30, 14 Stat. 484 [U, S. Comp. St. 1901, p. 3676]. The con- 
spiracy then made punishable was one "to commit any offense against 
the laws of the United States, or to defraud the United States in any 
manner whatever." In the revision the phraseology was changed to 
its présent form, "to commit any offense against the United States or 
to defraud the United States in any manner or for any purpose." 
This was a mère change of form. The meaning remained the same. 
The object of the conspiracy must be to commit some offense against 
the United States in the sensé only that it must be to do some act 
made an offense by the laws of the United States. Such has been the 
uniform holding of the courts of the United States. U. S. v. Martin, 
4 Clifif. 156, Fed. Cas. No. 15,738; U. S. v. Sanche (C. C.) 7 Fed. 
715, 717 ; U. S. v. Watson (D. C.) 17 Fed. 145, 148 ; In re Wolf (D. 
C.) 37 Fed. 606, 611 ; Bannon v. U. S., 156 U. S. 464, 15 Sup. Ct. 
467, 39 L. Ed. 494; Stokes v. U. S., 157 U. S. 187, 15 Sup. Ct. 617, 

39 L. Ed. 667; Clune v. U. S., 159 U. S. 590, 595, 16 Sup. Ct. 125, 

40 L. Ed. 369 ; France v. U. S., 164 U. S. 676, 17 Sup. Ct. 319, 41 L. 
Ed. 695; Reilley v. U. S., 106 Fed. 896, 46 C. C. A. 25; Francis v. 
U. S., 188 U. S. 375, 33 Sup. Ct. 334, 47 L. Ed. 508. A violation of 
section 5209 constitutes "an offense against the United States," with- 
in the meaning of section 5440. 

2. But it is insisted that the indictment is bad because it does not 
directly aver that the false entries were intended to be made, and were 
made, by the plaintif? in error, who alone of the conspirators was an 
ofïicer or agent of the bank. The indictment charges the conspiracy 
broadly, and then sets forth the détails. It allèges tKat the plaintiff 
in error and Hoover conspired to violate section 5309 "by making 
certain false entries upon the certifîcate of deposit register of the 
People's National Bank of Newark, Ohio," the plaintiff in error then 
being an oEncer of said bank, to wit, teller. This is the broad charge. 
The détails follow — that Hoover had been the cashier of the bank,. 
and had unlawfully appropriated more than $30,000 of its funds ; that, 
to cover up this shortage, the plaintiff in error (then teller) and 
Hoover entered into a conspiracy to make certain false entries in the 
certifîcate of deposit register ; the plaintiff in error to admit Hoover 
into the bank outside of banking hours, lay before him the register, 
and Hoover to stamp or mark the false entries. It is distinctly aver- 
red that it was a part of the conspiracy agreed to by both that the 
false entries should be made. In criminal as in civil law, the maxim, 
"Qui facit per aliura facit per se," is applicable. To violate section 
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5209, an officer of a bank does not hâve to make the false entry with 
his own hand. It is enough if he cause it to be made — if another 
make it by his direction. U. S. v. Harper (C. C.) 33 Fed. 471, 480. 
In the présent case, not only were the entries made by the agreement 
and direction of the plaintifif in error, but in his présence and with 
his approval and assistance. He was a trusted officer of the bank, 
having access to its vault and books, and charged with a duty respect- 
ing them. Cognizant of Hoover's défalcation, he conspired with him 
to cover it up. To falsify the books, he took Hoover to the bank 
outside of banking hours, laid the books before him, and stood by 
while the false entries were made. It was as if he opened the book, 
and Hoover applied the stamp. Done for a common purpose, the act 
of each was the act of the other. As an instrumentality in carrying 
out the conspiracy, we can no more separate Hoover from the plaintiff 
in error than we can the stamp which Hoover held from the hand 
which applied it. The fact that Hoover could not violate section 5209 
by personally making a false entry did not and could not serve to 
exempt the plaintifif in error from responsibility under that section 
for Hoover's act, when, by reason of the conspiracy, it became and 
was his own. 
The judgment of the lower court is aflfirmed 
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(Circuit Court of Appeals, Tlilrd Circuit. June 8, 1904.) 

No. 12. 

1, EeBOB — PRESENTATION OF QUESTION TO LOWEB OOUET — EXCEPTION TO 

Charge. 

An exception to "so much of the cliarge of the court as states to the 
jury that the only question for the jury to consider Is [a question stated]" 
will not support an assignaient of error based on the failure of the court 
to submit to the jury a certain other question, as to which no instruction 
was requested, and which was not called to the court's attention. 

In Error to the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 

See 123 Fed. 655, 69 C. C. A. 419. 

Joseph S. Clark, for plaintifif in error. 
Leoni Melick, for défendant in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

ACHESON, Circuit Judge. This case was before us upon a for- 
mer writ of error sued out by the plaintifï below to reverse a judg- 
ment in favor of the défendant entered upon a reserved question non 
obstante veredicto. This court reversed that judgment, and directed 
the court below to give judgment in favor of the plaintifif upon the 
verdict. Baltimore & Lehigh Railway Co. v. Steel Rail Supply Co., 
123 Fed. 655, 69 C. C. A. 419. Judgment having been entered in the 
court below in accordance with our mandate, the défendant then 
took the présent writ of error. 

130 F.— 28 
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Our former opinion recited with fullness the facts of the case as 
shown by the évidence, and it is not necessary to restate them hère. 

The défendant did not ask the court below to give any spécial in- 
structions whatever to the jury, but simply requested the court to 
charge the jury "that, under ail the évidence in the case, the verdict 
must be for the défendant." The court reserved the question in- 
volved in this request or point, and submitted the case to the jury 
upon very full instructions as to the riglits and duties of the parties, 
respectively, under the contract sued on. Tlie only exception taken 
by the défendant was in the following words : 

"Défendant excepts to so mueh of tfee charge of the court as states to the 
jury that the only question for the jury to eonsider is whether the railroad 
Company had performed its duty." 

Upon this exception we are asked by the plaintifif in error (the de- 
fendant below) to reverse the judgment entered pursuant to our man- 
date because the court below did not submit to the jury the question 
as stated in one of the assignments, "whether the évidence showed a 
mutual cancellation of the contract for the purchase of the plaintifï's 
rails," or, as stated in another of the assignments, "whether the évi- 
dence showed that the plaintifif assented to the defendant's ofïer to 
cancel the contract for the purchase of the plaintifï's rails." 

Is the exception relied on sufiScient to justify the reversai of the 
trial judge for his supposed error in not submitting to the jury the 
question of the cancellation of the contract in suit? There was, be 
it observed, no request for any instruction upon that subject; nor 
was it suggested to the court that the question whether the parties 
had canceled the contract was for the considération of the jury, or 
should be submitted to the jury. From the vague language of the 
exception, how could the judge tell what was in the mind of counsel? 
If the defendant's counsel thought that the question of cancellation 
should be submitted to the jury, fairness to the trial court required 
that such omission should be distinctly brought to the attention of 
the court. In Harvey v. Tyler, 2 Wall. 328, 339, 17 L. Ed. 871, the 
Suprême Court, speaking by Mr. Justice Miller, declared that : 

"Justice itself, and fairness to the coiirt whlch makes the ruiings complained 
of, require that the attention of that court shall be speciflcally called to the 
I>recise point to whicli exception is taljen, that it may hâve an opportunity to 
recon.sider the matter and remove the ground of exception." 

By repeated décisions the Suprême Court has enforced this rule. 
In Express Company v. Kountze Bros., 8 Wall. 342, 353, 19 L. Ed. 
457, Mr. Justice Davis, speaking for the court, said : 

"If the charge does not go far enough, it is the privilège of counsel to call 
the attention of the court to any question that has been omitted, and to re- 
quest an instruction' upon it, which, if not given, can be brought to the notice 
of this court if an exception is taken. But the mère omission to charge the 
jury on some one of the points in a case, virhen it does not appear that the 
party feeling himself aggrieved made any request of the court on the subject, 
cannotbeassigned for error." 

The trial court is entitled to a distinct spécification of the matter, 

whether of fact or law, to which objection is made, and an exception 
to "ail and each part" of the charge gives no information as to what 
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is in the mind of the excepting party, and therefore gives no oppor- 
tunity to the trial court to correct any error committed by it. Block 
V. Darling, 140 U. S. 234, 238, 11 Sup. Ct. 833, 35 L. Ed., 476, 

An exception that the court did not charge either of 18 enumerated 
requests for spécial instructions, exccpt as it had charged, is an in- 
sufficient exception. Chateaugay Iron Company v. Blake, 144 U. 
S. 476, 12 Sup. Ct. 731, 36 h- Ed. 510. 

In Texas & Pacific Railwav v. Voile, 151 U. S. 73, 78, 14 Sup. Ct. 
239, 38 L. Ed. 78, the Suprême Court, speaking by Mr. Justice Gray, 
who quoted the language of Mr. Justice Story in Pennock v. Di- 
alogue, 3 Pet. 1, 15, 7 L. Ed. 327, said: 

"It is no ground of reversai that the court below omitted to give directions 
to tlie jury upon any points of law which might arise in the case, when it wns 
not requested by either party at the trial. It is sufficient for us that the court 
bas given no erroneous directions. If either party deems any point presented 
by the évidence to be omitted in the charge, it is compétent for such party to 
require an opinion from the court upon that point. If he does not, it is a 
vvaiver of it." 

In Allis V. United States, 155 U. S. 117, 133, 15 Sup. Ct. 36, 39 L. 
Ed. 91, it was declared that: 

"A party must make every reasonable effort to seeure from the trial court 
correct ruiings, or such, at least, as are satisfactory to him, before he will 
be permitted to ask any revlew by the appellate tribunal ; and, to that end, 
he must be distinct and spécifie in his objections and exceptions." 

In Backus v. Fort Street Union Depot Co., 169 U. S. 557, 575, 18 
Sup. Ct. 445, 43 L. Ed. 853, the Suprême Court, replying to the com- 
plaint that the court below had not charged more specifically on the 
-subject of damages, said: 

"A sufficient answer is that the respondents did not ask further Instructions. 
AH they did was to except to vs'hat had been stated. By well-settled rules, 
no appellate court would, under such circumstances, be required to set aside 
the judgment of the trial court" 

In Humes v. United States, 170 U. S. 210, 311, 18 Sup. Ct. 603, 
43 h. Ed. 1011, the Suprême Court again said : 

"We cannot regard as error the omission of the court to give instructions 
which were not asked." 

We think that the exception hère taken by the défendant below 
was insufficient, in that it failed to state or intimate what other ques- 
tions or question should be submitted to the considération of the jury, 
and did not afiford the trial court an opportunity to remove the ground 
of exception. 

As the foregoing views require the afïîrmance of the judgment 
brought up for review by this writ of error, we are relieved from 
any further discussion of the case. The said judgment is afifirmed. 
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LUCAS et al. v. NEW YORK, N. H. & H. R. CO. 

(Circuit Court of Appeals, Second Circuit April 21, 1904.) 

No. 94. 

1. COVENANTS— CONSTRTJOTION— PkEFOBMANCE. 

Défendant contracted with plaintiffs' predecessor In title that, in con- 
sidération of hils dedicating a strip of land to a village for the maklng 
of a roadway designated as "Depot Place," défendant, when it changed 
its passenger station, would make suitable entrance ways to its station 
grounds, witli suitable roadways and sidewalks, and continue such Depot 
Place eastward. ïliis the rallroad did, but sliortly after thie dedication the 
village becanie a municipal corporation, and thereafter so changed the 
grade of an avenue at the point where the continuation of Depot Place 
into its grounds jolned the same that the avenue vras raised about flve 
feet above the surface of the driveway. The city then built a retaining 
wall on the easterly side of the avenue, obstructing the entrance to Depot 
Place, and depriving plaintiffs of the driveway, vehereupon défendant 
opened a différent entrance to its grounds. Held, that defendant's cov- 
enant did not bind it to maintain a permanent entrance and roadway, and 
défendant, having maintained the same until the grade of the adjoining 
Street was changed, was not liable for breach thereof. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon writ of error to review a direction of 
a verdict in favor of the défendant by the United States Circuit Court 
for the Southern District of New York. 

O. D. Tompkins, for plaintiflfs in error. 
Edwin E. Sprague, for défendant in error. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

TOWNSEND, Circuit Judge. The plaintiffs herein, as successors 
in title of one Charles Nettleton, brought this action to recover dam- 
ages for an alleged breach of contract, based vipon the foUowing facts : 

In April, 1891, said Nettleton, plaintiffs' predecessor in title, being 
the owner of a strip of land adjacent to the land of défendant, entered 
into a contract with défendant, whereby it was provided that Nettle- 
ton should dedicate to the village of Mt. Vernon, for highway pur- 
poses, a strip of his land varying in width from 26 feet to 33 feet, and 
that défendant should dedicate to said village for like purposes a strip 
of its adjacent land sufficient to make altogether a roadway 40 feet 
wide, to be designated as "Depot Place." Said contract also pro- 
vided as follows : 

"Said rallroad company, If and when It changes the présent site of Its pas- 
senger station at Mount Vernon, will make suitable entrance ways to its sta- 
tion grounds, with suitable roadway and sidewalks in continuation eastward- 
ly of its said Depot Place." 

At the trial the following stipulation was entered into between the 

parties : 

"Tiuit said dedieatious were made by a suitable instrument duly acknowl- 
edgod and recorded in the oftice of the register of Westehester cnunty on the 
18th day of Novoniber, iS!)7, after said rallroad eoiu])auy bad changed tbo 
grade and liue of its tracks and the site of its passenger station as they ex- 
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isted on the 15th day of Aprll, 1891, and that said dedications were duly ac- 
cepted by the city of Mt. Vernon by a résolution of the eommon councll of said 
City passed on or about the 21st day of December, 1897. That, in accordance 
with article 6 of said contract, said railroad company, when it changed the 
site of the passenger station at Mt Vernon as it existed on April 15, 1891, 
made suitable entrance ways to said station grounds, with suitable roadways 
and sidewalks, in continuation eastwardly of said Depot Place." 

Shortly after said dedication the village of Mt. Vernon became a 
municipal corporation, and in 1898 it changed the grade of Third 
avenue at the point where the driveway in continuation of Depot 
Place into defendant's grounds joined Third avenue so that the sur- 
face of said avenue was raised about five feet above the surface of 
the driveway. The city of Mt. Vernon built a retaining wall on the 
easterly side of said avenue, and thus obstructed the entrance to De- 
pot Place, and deprived plaintififs of their driveway. The défendant 
refused to grade the continuation or driveway across its land to 
Depot Place, but built a fence on top of said retaining wall, and 
opened another entrance to its grounds a short distance north of the 
point where the former entrance joined Third avenue. 

The court, in directing a verdict for défendant, held that, in view 
of the décisions in the fédéral courts, the défendant company was not 
required to restore suitable roadways and entrance ways once made 
in conformity with the terms of a contract when they had been dis- 
rupted by local authority. 

The arguments in support .of plaintifïs' assignments of error, con- 
sidered together, are to the effect that in the construction of said 
contract the court should consider what must hâve been the mutual 
intention of the parties, namely, that the roadway and entrance 
should be permanent, and must therefore construe the contract as 
one, not only to make, but to forever maintain, said entrance and 
driveway. Inasmuch, however, as there is no ambiguity in the terms 
of the contract, there is no occasion for the application of the doc- 
trine of construction, and the apparent meaning of the instrument 
must be regarded as the one which was intended. Schoonmaker v. 
Hovt, 148 N. Y. 435, 42 N. E. 1059 ; Christopher St. R. Co. v. 23d 
St. R. Co., 149 N. Y. 51, 43 N. E. 538. The case chiefly relied upon 
by counsel for plaintifïs is Beach v. Crain-, 2 N. Y. 87, 49 Am. Dec. 
369. But there the covenant sued upon provided that Crain should 
erect the gâte and the Beaches should keep it in repair. The con- 
tract further provided that Crain might keep the gâte there during 
his pleasure, and that ail the repairs necessary to be made to said gâte 
were to be made by said Beaches. The court held that in thèse cir- 
cu m stances the covenant was substantially one to keep the gâte in 
repair while it was the pleasure of Crain that it should remain, and 
that, as covenants to repair hâve been uniformly considered as im- 
porting the duty to rebuild, the Beaches were bound to rebuild in ac- 
cordance with said rule. But the rule thus stated is limited to actions 
upon covenants to repair, and has no application to entire contracts. 
Schell V. Plumb, 55 N. Y. 594. 

It is unnecessary to discuss the fédéral cases cited by counsel for 
plaintiffs as to the gênerai rule to be applied in the construction and 
interprétation of a contract, becuuse his contentions, so far as con- 
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cerns the case at bar, hâve been disposed of by the Suprême Court 
of the United States, and two fédéral Circuit Courts of Appeals hâve 
determined the rule to be applied to such contracts in cases involving 
the précise question hère presented. In Texas, etc., Railwav Co. v. 
Marshall, 136 U. S. 393, 10 Sup. Ct. 846, 34 L. Ed. 385, thé city of 
Marshall agreed to give to the Texas & Pacific Railway $300,000 in 
county bonds and 66 acres of land within the city limits for shops and 
dépôts ; and the Company, "in considération of the donation," agreed 
"to permanently establish its eastern terminus and Texas offices at 
the city of Marshall," and "to establish and construct at said city 
the main machine shops and car works of said railway company." 
The court held that the contract of the railroad company to perma- 
nently establish its eastern terminus and Texas offices at the city of 
Marshall was satisfied and performed when it established and kept a 
dépôt and set in opération the shops and kept them going for a peri- 
od of eight years and until the interests of the railroad company and 
of the public demanded the removal of some or ail of thèse subjects 
of the contract to some other place; and that the words "perma- 
nent" or "permanent establishment" do not mean "forever" or "last- 
ing forever." The court further held that such a covenant did not 
amount to a covenant that the company would never cease to make 
its eastern terminus at Marshall, and that, whatever might be the 
changes of time and circumstances of railroad rivalry and assistance, 
thèse things alone should remain forever unchangeable ; and that 
such a contract, if not void on the ground of public policy, would be 
so objectionable as to obstruct improvement and changes, and that such 
construction should be avoided if possible. To the same effect are 
the following cases : Mead v. Ballard, 7 Wall. 390, 19 L. Ed. 190 ;. 
Jones v. Newport News & Mississippi Valley Co., 65 Fed. 736, 13 
C. C. A. 95 ; Texas & Pacific Railway Co. v. Scott, 77 Fed. 728, 23 
C. C. A. 434, 37 L. R. A. 94. 

In view of the foregoing décisions it is unnecessary to further dis- 
cuss the contention of plaintiflfs. Thèse cases go much further than 
we are required to go in the disposition of the présent case. Hère 
it is to be observed that not only was there no covenant for repairs, 
or for a permanent location, but that the plaintififs' predecessor in 
title unreservedly dedicated to said village his strip of land in order 
that it, with the adjoining strip dedicated by défendant, should eon- 
stitute a new highway, to be known as "Depot Place." The agree- 
ment as to the entrance to the grounds was independent of said ded- 
ication, and dépendent upon an event entirely within the control of 
défendant. 

The judgment is affirmed. 
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UNITED STATES v. HUNG CHANa. 
(Circuit Court of Appeals, Sixth Circuit May 21, 1901) 

No. 1,287. 

L AtiENs— CniNESE— Rkview— Ebeob. 

Where, on appeal from a United States Commlssloner In Chinese dé- 
portation proceedings, the district judge erroneously treated tlie case as 
be£ore lilm as judge, and not as before the District Court over which he 
presided, by reason of whicli no final judgment was entered in the Dis- 
trict Court, and no bill of exceptions was filed there, or transcript of the 
proceedings certlfled by the clerk of the District Court, the Circuit Court 
of Appeals acquired no Jurlsdlctlon to revlew the order under Act March 
3, 1891, c. 517, § 6, 26 Stat 828 [U. S. Comp. St 1901, p. 549], providing 
that the Jurlsdlctlon of that court eitends to the review of final décisions 
of the District Courts and the existlng Circuit Courts, though the writ of 
error, whIch ran to the Judge's order only, might be regarded as runnlng 
to the District Court 

In Error to the District Judge of the United States for the Northern 
District of Ohio. 

For opinion below, see 136 Fed. 400. 

John L. Sullivan, U. S. Atty. 

Vessy, Davis & Manak and J. P. Dawley, for défendant în error. 

Before LURTON and RICHARDS, Circuit Judges, and CLARK, 
District Judge. 

LURTON, Circuit Judge. Hung Chang, the défendant, was arrest- 
ed under a warrant in pursuance of section 13, Act Sept. 13, 1888, c. 
1015,25 Stat 479 [U. S. Comp. St. 1901, p. 1317], by a commissioner of 
the United States for the Northern District of Ohio, charged with being 
a Chinese person found uniawfully within the United States. The war- 
rant was returned before the same commissioner, and upon an exam- 
ination he was found to be uniawfully within the United States, as char- 
ged, and ordered to be deported as required by the statute. This judg- 
ment was of the date of October 26, 1903. On October 3ist the défend- 
ant appealed from said finding and order "to the District Court of the 
United States in and for the Northern District of Ohio, and to the 
judge of said court." The commissioner made out and certified into 
the District Court of the United States for the Northern District of 
Ohio a transcript of the proceedings before him, and also the original 
papers in the case, and they were filed by the clerk of said court, as 
shown by the file marks appearing in the transcript of the record before 
us. Subsequently a hearing was had, and the order of the commission- 
er reversed, and the défendant ordered to be discharged from custody, 
The order recites that this hearing was "before the judge of the United 
States District Court for the Northern District of Ohio." Thereupon 
an assignment of ërrors was filed with a pétition by the United States 
praying that a writ of error be allowed, and a transcript of the recor^' 
be transmitted to this court. A bill of exceptions was settled and duly 
allowed by the district judge. A writ of error was also allowed, but 

f 1. Cltizenship of the Chinese, see notes to Gee Fook SIng v. United State^ 
1 C. C. A, 212 ; Lee SIng Far v. United States, 35 C. C. A. 332. 
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only from the order and ruling and action of Francis J. Wing as judge, 
and the writ itself, instead of running to tlie District Court, was only 
to "Francis J. Wing, the judge of the District Court of the United 
States for the Northern District of Ohio." The transcfipt of the record 
filed in pursuance of this writ is certified only by the district judge, and 
not by the clerk of the District Court. 

By the thirteenth section of the act of 1888 it is provided that "any 
such Chinese person convicted before a commissioner of a United 
States court may, within ten days from sùch conviction, appeal to the 
judge of the District Court for the district." The décisions were in 
hopeless conflict as to whether this appeal was to the District Court, 
or to the judge thereof, at the time the learned district judge was called 
upon to act, and in construing thé appeal as to himself as judge, and not 
to the court, he had the authority of the case of Chow Loy v. United 
States decided by the Circuit Court of Appeals for the First Circuit, 
and reported in 112 Fed. 354, 50 C. C. A. 279. Pending this writ of 
error the Suprême Court has finally and authoritatively construed the 
provision above set out as being in effect an appeal to the District 
Court, and not to the judge thereof as an individual. In re United 
States, Petitioner (decided May 2, 1904) 24 Sup. Ct. 629, 48 L. Ed. 931. 

The jurisdiction of this court is to review "final décision in the Dis- 
trict Courts and the existing Circuit Courts," and no provision is made 
for the review of the décision of a district judge acting as an individual 
judge. Section 6, Act March 3, 1891, c. 517, 26 Stat. 838 [U. S. Comp. 
St. 1901, p. 549] ; Carper v. Fitzgerald, 131 U. S. 87, 7 Sup. Ct. 825, 
30 L. Ed. 883. Unless, therefore, this writ can be regarded as running 
to the District Court, we can exercise no jurisdiction to review the ac- 
tion complained of. This we think is inadmissible, in view of the terms 
of the writ allowed by the district judge. Neither would such a con- 
struction avail the United States, because no final judgment has been 
entered in the District Court, and no bill of exceptions has been filed in 
that court, nor has any transcript of the record or proceedings in the 
District Court been certified by the clerk thereof or filed hère. We 
think, therefore, that we cannot sustain our jurisdiction by treating the 
writ of error as running to the District Court. In the case cited above, 
the Suprême Court had occasion to consider the same subject, and the 
chief justice, speaking for the court, said : 

"It seems that the judge allowed a writ of error, but only to hls action as 
judge, and, even If it could be held to run to the District Court, it would be 
equally unavailing, in the absence of final judgment in that court, and of the 
fillng of the bill of exceptions. As we understand the record, if the appeal 
from the commissioner, under section 13, was an appeal to the District Court, 
then it follows that the commissioner's transcript and other papers pertalning 
to the case should be flled and the judgment be entered in that court, and an 
appeal wlll bring the case before us. In other words, the District Court will 
not hâve lost jurisdiction because of the view taken by the district judge, and 
the final order may be entered as the final judgment of that court" 

Upon the authority of the décision cited above, it is plain that the 
District Court has not lost jurisdiction under the appeal ; and we ven- 
ture to suggest to the learned judge that he pursue the course pointed 
out in that case, and cause to be entered in the District Court the order 
madeby him, and the bill of exceptions allowed to be there filed, as 
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well as ail other papers constituting the record, to the end that an appeal 
inay be taken from the judgment so entered. We forego any expression 
of opinion in respect of the errors assigned upon the proceedings below, 
net doubting but that such steps will be taken as will enable this court 
to properly and regularly exercise its appellate jurisdiction. 
Writ dismissed for want of jurisdiction. 



SHIRK et al. v. ADAMS.» 

(Circuit Court of Appeals, Seventh Circuit Aprll 12, 1904.) 

No. 1,044. 

î. LEASE3— COVENANTS— BeEACH— InSUKANCE BT LesSOB— ReCOVERT 01" PeE- 
MIUMS— VOID POLICT. 

Where an assignée of a lease contalning a covenant against a sale of a 
building on the leased ground witliout the lessors' consent, and to insure 
such building, broke the covenant against the transfer, and on failure to 
procure Insurance, after such breach, the lessors caused the building to be 
insured in the name of the assignée by policles stipulating that they 
should be void if the insured's interest in the property was other than 
unconditional and sole ownership, the policles being void for breach of 
such condition, the lessors were not entitled to recover premiums paid 
therefor, though it vras subsequently held that the transfer by the assignée 
was inefCectual to free him from his assumption of the covenant In the 
lease. 

2 SAME— MiSSTATEMENT OF INTEEEST— WAIVEB. 

Where a covenant in a lease required the lessee and his assigna to keep 
a building on the leased land insured, such covenant did not authorlze 
the lessors to recover premiums for Insurance procured by them, the 
validity of which rested on their ability to prove a walver of a condition 
against a misstatement of insured's interest in the property. 

In Error to the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

See 104 Fed. 54, 43 C. C. A. 407 ; 105 Fed. 659, 44 C. C. A. 653 ; 
117 Fed. 801, 55 C. C. A. 25 ; and 131 Fed. 833, 58 C. C. A. 159. 

Frédéric Ullmann, for plaintifïs in error. 
William Burry, for défendant in error. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

BAKER, Circuit Judge. In this action the Shirks had judgment 
against Adams for rent, taxes, assessments, and attorney's fées under 
the provisions of a lease that he had assumed; but they were de- 
feated in their effort to recover the amount oî certain Insurance pre- 
miums paid by them, and this writ of error resulted. 

The ground and the building thereon originally belonged to onc 
Smith. He conveyed the ground to the Shirks, but reserved the title 
to the building. Thereupon the Shirks execnted to Smith a lease of 
the ground. Among the covenants on the part of the lessee were 

* Reheai-ing denied JMay 27, 1904 
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thèse: That he would not assign the lease nor convey the building 
without the \vritten consent o£ the lessors, that in case of loss or 
damage to the building he would repair or rebuild, and that he would 
keep the building insured. 

Adams bought the building of Smith, and took an assignment of 
the lease, and, though he afterwards attempted to escape by transfer- 
ring ail his interest in the lease and in the building to a third party, 
it has been adjudicated that he became and remained bouud for the 
performance of ail the lessee's covenants. Adams v. Shirk, 104 Fed. 
54, 43 C. C. A. 407; 105 Fed. 659, 44 C. C. A. 653 ; 117 Fed. 801, 55 
C. C. A. 25. 

On March 5, 1900, there being no Insurance on the building in 
force, and Adams having failed and refused to take out any, the 
Shirks procured the insurance for which they paid the premiums 
now in question. They caused the policies to be written in the name 
of Adams, though they knew that Adams had theretofore executed 
and delivered written instruments in due form which purported to con- 
vey the building and assign the lease to another. The pohcies con- 
tained thèse conditions : 

"It is understood that the title and Interest of said assured Is that of 
* * * owner of the building * * * insured hereby. * * • This en- 
tire policy shall be void * * * if the interest of the insured be not truly 
stated herein, * * * or if the Interest of the insured be other than uncon- 
ûitional and sole ownership." 

The court was right in excluding the question of premiums from 
the jury, if no valid insurance was procured, for, though Adams had 
covenanted to pay insurance premiums, he had not agreed to pay for 
what did not insure; and, although he was disclaiming any interest 
in the property described in the policies, he was deeply concerned, by 
reason of his covenant to rebuild, in the validity of the insurance con- 
tracts. The policies, by the terms thereof, were utterly void, if, when 
they were written, Adams was not the unconditional and sole owner 
of the building.' He claims that the conveyance above referred to 
voids the policies. The Shirks, on the other hand, assert that the con- 
veyance, having been made without their written consent, is a nullity, 
and that the relation of the parties is the same as if the instrument had 
never been written. In the former cases between thèse litigants, above 
cited, we hâve held that the transfer by Adams was inefïectual to free 
him from his assumption of the covenants of the lease, and that he was 
bound for the remainder of the term unless the Shirks should re-enter, 
or accept some one else as paymaster in his stead. Adams broke his 
covenant when he made the transfer. But a wrongful act is not a 
nonexistent one. A covenant not to do a thing really implies the pow- 
er to do it. An assertion of a breach of covenant aiifîrms that the 
covenantor has effectively done what he covenanted not to do. The 
statement in the policies that Adams was the unconditional and sole 
owner of the building was therefore untrue. 

The Shirks insist, however, that the insurance is valid because the in- 
surers' agents knew the true situation. Even if a false statement of 
title were a matter that could be waived or cured by au ordinary agent 
or broker, Adams's covenant should not be construed to cover pre- 
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miums for insurance procured by his adversaries, the validity of which 
rests on matters in pais, is open to dispute, and is subject to the frail- 
ties of human life and memory. 
The judgment is afïirmed. 



TREAT V. CITY OF CHICAGO et al. 

(Circuit Court of Appeals, Seventh Circuit. May 4, 1904.) 

No. 1,057. 

1. Fedeeal Courts— Following State Décisions— Validity and Consteuc- 

TION OF Statute. 

The décision of the Suprême Court of a state, holding a local improve- 
ment statute valid under the state Constitution, Is binding on a fédéral 
court in a suit involvlng an assessment made after such décision was ren- 
dered; and décisions construlng and applying its provisions, although 
made after such assessment, will also be followed uniess under exceptional 
circumstances. 

2. Municipal Cokpoeations— Spécial Assessments— Estoppel. 

A property owner who permitted street improvements for which his 
property was subject to assessment to be made under a eontract contain- 
ing illégal provisions which Increased the cost, wlthout objection, the cost 
of the work, however, being within the assessment of beneflts, and who 
does not offer to pay his share of the just cost, bas no standing in a court 
of equity to enjoin the collection of any part of his assessment. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 
For opinion below, see 135 Fed. 644. 

George W. Willus, for appellant. 
Edgar B. Tolman, for appellees. 

Beîore JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

PER CURIAM. Appellant's bill to enjoin appellees from proceed- 
ing to obtain in the county court of Cook county, 111., a judgment 
of sale of certain of appellant's realty in Chicago for failure to pay a 
spécial assessment for paving the street in front thereof, was dis- 
missed for want of equity. 

Three grounds for reversai are pressed in argument. 

1. ît is claimed that the local improvement statute under which 
the spécial assessment in question was made contravenes the Illinois 
Constitution. Appellant came into the fédéral court in Illinois solely 
by virtue of his citizenship of New York. The suit involves the ap- 
plication of Illinois statute law to Illinois real estate ; and the décision 
of the Illinois Suprême Court (Givins v. City of Chicago, 188 111. 
348, 68 N. E. 912), pronounced before the assessment in question was 
made, and ever since adhered to, that the local improvement act 

f 1. State laws as rules of décision in fédéral courts, see notes to Griffin v. 
Wheel Co., 9 0. O. A. 548 ; Wilson v. Perrin, 11 0. C. A. 71 ; Hill v. Hite, 29 
C. C. A. 553. 

See Courts, vcl. 13, Cent. Dig. § 9G1. 
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conforms to the requirements of the state Constitution, must be our 
governor and guide. Jackson v. Chew, 12 Wheat. 153, 6 L. Ed. 583 ; 
Burgess v. Seligman, 107 U. S. 20, 2 Sup. Ct. 10, 37 h. Ed. 359. 

2. The first resolution of the board of local improvements failed 
to give an itemized estimate of the cost, as required by the statute. 
Appellant insists that this omission subjects to collatéral attack the 
judgment of the county court, rendered after due notice to appellant, 
which declared and fixed the assessment of benefits to appellant's 
property. But the Suprême Court of lUinois has decided the ques- 
tion otherwise; and correctly, too, we think. Gage v. The People, 
207 111. 61, 69 N. E. 635. 

3. The contract under which the pavement was laid contained cer- 
tain illégal provisions, on account of which the bid was higher and 
the work cost more than it would if the illégal features had been 
omitted. How much more the record does not disclose. But the 
cost was within the assessment of benefits. And appellant not onîy 
fails to ofifer to pay his proportionate share of the just cost, but de- 
mands that the city be perpetually enjoined from coUecting anything 
on account of the improvement. 

Appellant might hâve enjoined the city from entering into the 
.llegal contract, or the contractor from doing the work thereunder. 
In either event, a légal icontract could thereafter hâve been made, 
and appellant could not then hâve escaped paying so much of the 
confirmed assessment as would hâve been necessary to meet his pro 
rata share of the cost under the légal contract. His equities certainly 
are not enlarged by having waited until his property has received the 
benefits of the improvement. To aid a property owner under such 
circumstances to escape without paying anything would be ofïering 
a premium upon delay through carelessness or through bad faith. 
Givins V. The People, 194 111. 150, 63 N. E. 534, 88 Am. St. Rep. 143. 

The decree is afïirmed. 



BUULEE DRY DOCK CO. v. BESSE. 

(Circuit Court of Appeals, First Circuit May 13, 1904,) 

Ko. 525. 

1. CONTBACTS— CONSTEUCTION— PATMKNT. 

A contract for the purchase of certain vesscls provlded that In consid- 
ération thereof B. agreed to pay to tlie seller the sum of $65,750, as fol- 
lows : $20,000 by drafts payable on certain dates, "and the note or notes 
of the A. Transportation Co. for the balance." HeM, that such agreement 
was nnambiguous, and did not require payment of the whole considération 
in money, so as to entitle the seller, on the nonpayment of one of the notes 
of the transportation Company, to recover the amount thereof from B.'s 
estate. 

In Error to the Circuit Court of the United States for the District of 
Massachusetts. 

Walter B. Grant and Martin A. Ryan, for plaintifï in error. 
Eugène P. Carver and Addison C. Burnham, for défendant in er- 
ror. 
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Eefore COLT and PUTNAM, Circuit Judges, and BROWN, Dis- 
trict Judge. 

BROWN, District Judge. This action was brouglit to recover the 
sum of $10,750 and interest as an unpaid balance of the purchase 
price of certain vessels sold by the Burlee Dry Dock Company to 
William H. Besse. 

The written agreement contained the following language: 

"In considération wliereof the said Besse agrées to pay to the said party of 
the flrst part the sum of sixty-five thousand seven hundred and flfty (65,750) 
dollars in the manner and times as follovvs : 

".$7,500 in draft to be Issued Jan. 15, 1898, and payable on 25tli day of 
January, 1898. 

"$12,500 in a draft to be Issued on January 26th, 1898, and payable on 5th 
day of February, 1898, 

"The note or notes of the Atlantic Transportation Company are to be given 
for the remalnlng $45,750 as follows: 

"A note for, or notes aggregatlng $35,000 dated January 10, 1898, payable on 
the Ist day of July, 1898, at 6% per annum. 

"A note for, or notes aggregating $10,750 dated January 10, 1898, payable on 
the 31st day of December, 1898, at 6% per annum." 

The last-described note was not paid. It was in the following 
form: 

"Int. $11,386.05. New York, January 10, 1898. 

"On December thlrty-flrst after date The Atlantic Transportation Co. prom- 
ises to pay to the order of Itself ten thousand seven hundred and flfty ""/loo 
dollars at The Western National Bank of New York. 

"The Atlantic Transportation Co. 
"Edw. P. Meany, Président. 
"Value received, with Interest H. A. Harvey, Treasurer. 

at 6 per cent, per annum. 
"No. 19. Due Dec. 31/98." 

Indorsed on back: "The Atlantic Transportation Co., by H. A. Harvey, 
Treasurer. Pay to the First National Bank, of S. I., or order. Burlee Dry 
Dock Co., W. J. Davidson, Treasurer. Pay Nat'l Bank of the Republic, First 
National Bank of Staten Island. Protested for non-payment January 3rd, 

1899." 

There was no indorsement by Besse. 

The plaintiff in error contends that upon a proper construction of 
the contract Besse agreed to pay the full sum of $65,750 in money; 
that the word "pay" requires an absolute payment. It is also ar- 
gued that the language is at least ambiguous, and that paroi évidence 
was admissible to interpret its meaning, and to show that the parties 
intended that the note which was not paid was given only as condi- 
tional payment. 

We are of the opinion that the rights of the parties were dépend- 
ent upon the language of the agreement, that it was not ambiguous, 
and that the paroi évidence offered was inadmissible. The agree- 
ment, properly interpreted, does not require a full payment in mon- 
ey, but expressly provides that a part of the considération is to be 
paid in the notes of a third party, the Atlantic Transportation Com- 
pany. 

The cases cited to the efïect that the giving and acceptance of ne- 
gotiable notes does not prevent the party from resorting to the orig- 
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inal cause of action if the notes are not paid are not in point, since, 
in order to show a cause of action, the plaintiff was required to prove 
that Besse had not donc what the written agreement required him 
to do. There was no pre-existing debt which could be sued upon as 
an independent cause of action. The only obligation was that cre- 
ated by the agreement, and that was fuUy discharged by payment, 
according to its express terms, in notes of a third party. 

The judgment of the Circuit Court is afïirmed, and the défendant 
in error recovers her costs of appeal. 



In re MAKINB CONST. & DRY DOCK CO. 

(Circuit Court of Appeals, Second Circuit. April 3, 1904.) 

No. 195. 

1. Banketjptct— Manuïactueing Cobpokation. 

A corporation Incorporated to do a gênerai manufacturlng business, and 
to manufacture, construct, repair, equlp, and buy and sell ships and ves- 
sels of ail klnds, and parts and furniture therefor, and which since Its 
organization bas carried on the business of constructing completed boats, 
and parts and furniture for vessels, such as boilers, masts, tanks, desks, 
tables, etc., for the most part inade from the raw material in its own 
shops, Is principally engaged in manufacturlng pursuits, within the mean- 
ing of Bankr. Act July 1, 1898, c. 541, § 4b, 30 Stat 547 [U. S. Oomp. St. 
1001, p. 3423], and subject to proceedings In involuntary bankruptcy. 

Pétition for Revision of Order of the District Court of the United 

States for the Eastern District of New York. 

This cause cornes hère upon a pétition to revie^v' an order denying a motion 
to vacate proceedings in bankruptcy against tlie corporation. It is a New- 
York corporation, incorporated to do a gênerai manufacturlng business, wlth- 
out limitation thereof — to manufacture, construct, repalr, equip, buy, sell, 
lease, mortgage, or otberwise deal In and with ships, vessels, and boats of 
cvery kind, together with ail materlals, articles, tools, engines, boilers, appar- 
tenances, apparel, and furniture of every klnd entering into, or sultable or con- 
venlent for, the manufacture, construction, repair, equipment, opération, or 
maintenance thereof. 

R. J. Mahon, for petitioners. 
C. P. Moses, for respondent. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. The motion is made on the ground 
that the corporation was a shipbuilder, and therefore not engaged in 
manufacturlng, within the Intent of Bankr. Act July 1, 1898, c. 541, 
§ 46, 30 Stat. 547 [U. S. Comp, St. 1901, p. 3423]. Thèse authorities 
are mainly relied on: 

People V. N. Y. Floating Dock, 92 N. Y. 488. This case holds 
that a corporation incorporated for the purpose of constructing, 
using, and providlng one or more dry docks, or wet docks, or other 
conveniences and structures for building, raising, repairing, and cop- 

1 1. What persons are subject to bankruptcy law, see note to Mattoon Nat. 
Bank v. First Nat. Bank, 42 C. C. A. 4. 
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pering vessels, was not within the provisions of 
empted "manufacturing corporations" from ce 
court savs : 



an act which ex- 
_ ^ certain taxes. The 

court says : 

"Its main object, eridently, Is building, ralsing, repalring, and coppering 
vessels. The principal portion of the work which the corporation is author- 
ized to perform relates to the improvement of vessels which hâve alréady been 
constnicted, and not to the construction of the same, and, taking ail the parts 
enumerated together, they cannot be consldered as embraced within the term 
'manufacturing.' " 

In The Conqueror, 166 U. S. 110, 17 Sup. Ct. 510, 41 L. Ed. 937, 
the Suprême Court held that a screw steam yacht of 372 tons was 
"not dutiable under the tariff act, and not properly included in the 
phrase 'manufactures of iron or wood.' A ship is doubtless con- 
structed of manufactured articles, which, if imported separately, 
would be the subject of duty, but which, put together in the form of 
a ship, are taken out of the class of 'manufactures.' " 

In Palmer's Shipbuilding & Iron Co. v. Clayton, L,. R. 4 Q. B. 
209, it was held that a ship was not an "article," within the meaning 
of an act forbidding the employment of children to labor in the manu- 
facture of articles or parts of articles, but that an iron plate was an 
article of métal, even though used in shipbuilding, and the shaping 
of the plate was a part of the manufacture. 

"The susceptibility to bankruptcy of a corporation does not dé- 
pend upon its charter." Matter of Quimby (D. C.) 121 Fed. 139. 

The language of section 4b is "any corporation engaged principally 
in manufacturing * * * pursuits," and that phrase has been re- 
cently construed by the Court of Appeals of the First Circuit in 
White Mountain Paper Company v. Morse & Co. (Oct. Term, 1903) 
127 Fed. 643. The corporation in that case was organized to manu- 
facture pulp and paper. It had expended a very large amount of 
money in acquiring lands and erecting buildings necessary and suit- 
able, and intended to be used, for that purpose and no other. It had 
under construction a pipe line to give power to its mills, had eut a 
large quantity of timber, and sawed the same into four-foot lengths, 
and floated part of it some 50 miles down the Saco river, but no pulp 
or paper had ever been manufactured and sold by it. The court said : 

"It Is ditEcult to see how It can be said that the actual getting out of the 
four-foot lengths of timber suitable for use in the manufacture of pulp, with 
a design of so using them, was not, in every possible view of the expressions 
Involved, manufacturing, although in its earller stages. But even this is a 
narrow aspect, to which we are not limited. The corporation is a business cor- 
poration. It undertook to acquire lands and construct mills for a certain pur- 
pose, and that purpose must be presumed to be one within the four corners 
of its organlzation. It had undertaken a business, and, in view of its charter 
and of what facts we bave stated, that business could be no other than the 
business of manufacturing. It was not organized for the purpose of con- 
structing mills, so that it cannot be said that its business was that of con- 
structing mills. It was permitted to construct mills only as Incidental to its 
authorized powers, which, so far as this case is concerned, were those of manu- 
facturing. The question being purely a question of fact, and the case address- 
ing Itself on that question so strongly to the ordinary mind, it is hardly worth 
while to pursue it further ; so that we are bound to hold that, on any f air 
construction of the statute, and in every application of the facts as applled 
thereto, the corporation was not only principally, but whoUy, engaged in 
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manufacturing, althpugh In the early stages of It To do otherwise wôuld be 
équivalent to holding that one who had taken bis wbole capital and employed 
it loading ships In forelgn ports with eargoes destlned for bis home, had en- 
gagea proper stores for vvarehousing and selling the goods when they arrived, 
had employed clerks and provided ail the incidentals of the business, had 
iibandoned ail other enterprlses In favor ot bis purpose to continue indeflnitely 
in the purchasiug of goods abroad, bringing them home and there disposing of 
them, was not prlncipally engaged in importing while the merehandise was 
iifloat, because, accoi^ding to the construction of the customs statutes, articles 
purchased abroad are not imports uutil they bave arrived withln the domestic 
Harbors for whicb they are intended." 

The record in the case at bar shows that since its organization the 
corporation has constructed in ail 84 boats, rangîng in length f rom 
10 to 34 feet, and weighing from 100 to 3,500 pounds. AU the va- 
rions parts of the boats, with scarcely any exceptions, are themselves 
manulactured from the raw material by the Company in its own 
shops into completed parts, except very small articles, such as blocks, 
nails, hardware, etc. It has also made a number of boilers, blocks, 
masks, booms, gaffs, jaws, etc., which were entirely complète within 
themselves, and intended for use in repair work. A large araount of 
furniture, such as chairs, desks, tables, bookcases, etc., and a large 
amount of paint, and a large number of copper tanks, hâve been 
manufactured from the raw material in the company's shops, and 
sold by the company in the usual course of business. In view of 
thèse facts, we find no difficulty under the authorities in reaching 
the conclusion that the corporation was "principally engaged in 
manufacturing pursuits," within the meaning of section 4b. 

The order of the District Court is afïîrmed, with costs. 



BONANNO et al. v. TWBEDIB TRADING CO. 

(Circuit Court of Appeals, Second Circuit. April 5, 1904.) 

No. 189. 

1. Shipping — Bebaoh of Chaktee Paktt— Refusal op Chaeteeeb to Accept 
Vessel. 

A décision adjudglng that upon the facts shown a charterer was not 
legally justlfled in refusing to accept the vessel when tendered for loading 
affirmed on the opinion of the trial court. 

Appeal from the District Court of the United States for the 
Southern District of New York. 
In Admiralty. For opinion below, see 117 Fed. 991. 

Lorenzo Ullo, for libelants. 
Charles S. Haight, for respondent. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges, 

PER CURIAM. We fully concur in the opinion of Judge Adams 
in the court below (117 Fed. 991), except tipon a single point, and 
the opinion is otherwise such a complète and satisfactory statement 
of the facts and the law of the case as to require nothing further to 
be added to it. The opinion suggests that the charterer niay hâve 
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precluded itself from insisting upon the failure of the vessel owner 
to give notice of her readiness to discharge until after 9 a. m. on 
April 15th, because it had allowed the vessel to proceed to Baltimore, 
when it knew that she could not reach that place in time to give an 
earlier notice, if its construction of the contract was correct. This 
.suggestion does injustice to the charterer, and indicates that the pre- 
vious correspondence between the charterer and the vessel's agents 
was in part overlooked or misapprehended by the learned judge. It 
appears by that correspondence that the charterer had explicitly de- 
fined its position to the vessel's agents, and that the latter understood 
that the charterer intended to insist upon its strict rights, and fuUy 
recognized the propriety of doing so under the circumstances of the 
case. The décision, however, was not placed upon the ground of 
any estoppel or waiver, and it is unnecessary to consider whether the 
right to cancel the charter would hâve been in any way afïected if 
the charterer's conduct had been such as was imputed to it. We also 
concur in the very excellent opinion of the commissioner upon the 
question of damages, and approve the reasons stated for his con- 
clusions. 

The decree is dfirmed, with interest, but without costs to either 
party. 



SEAL et al. V. BOOKKBEPER PUB. CO., Limited, et aL 

(Circuit Court of Appeals, Slxth Circuit. May 3, 1904.) 

No. 1,258. 

1. Patents— LicENSE— Evidence Held not to Establibh Eenewal. 

An exclusive license to manufacture a patented article, granted by the 
owner of the patent for the term of one year, with privilège of renewal 
on certain conditions, held, under the évidence, not to hâve been renewed 
wlthin the time agreed upon, wherefore the rights of the llcensee ter- 
minated at the expiration of the year, and a second llcensee, who obtalned 
an exclusive license to run from that time, paying the agreed considéra- 
tion therefor, was vested during its term with the sole and exclusive right 
to make and sell the patented article. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Michigan. 

Paul T. Davis (A. Parker Smith, of counsel), for appellants. 
Parker & Burton (R. A. Parker, of counsel), for appellees. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This was a suit for the infringement 
of a patent, with the usual prayer for an accounting. The patent in- 
volved is No. 414,335, for an improved form of adding machine. It 
was applied for by Lester C. Smith, granted to his assignée, Charles 
H. Webb, and on January 19, 1894, became, by assignment, the prop- 
erty of Edwin R. Beach, one of the original complainants. In the 
latter part of July, 1900, Beach granted the complainant below, Nora 
Seal, an exclusive license to manufacture and sell the patented im- 
provement for a period of three years beginning August 1, 1900. On 
July 27, 1899, Beach had granted to the Bookkeeper Company, the 
130 F.— 29 
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predecessor of the Bookkeeper Publishing Company, Limited, one 
of the défendants, a license to make and sell the patented improve- 
ment for one year from that date, "with the privilège of renewal or 
purchase of the business." The Hcense to Nora Seal was granted 
and accepted in the beUef that the prior Hcense to the Bookkeeper 
Company had expired, but the latter, claiming a renewal, continued 
to make and sell the patented device, and accordingly this suit was 
instituted on January 8, 1901, by Nora Seal and E. R. Beach, the 
licensee and licensor, against the Bookkeeper Publishing Company, 
Limited, its ofïicers and directors. After the filing of the bill, Beach 
and the Bookkeeper Company got together, and on April 3, 1901, 
the former assigned the latter ail his interest in the patent. Since 
then the Bookkeeper Company has owned the patent. After this 
sale a supplemental bill setting it up was filed. A motion for a pre- 
Hminary injunction was submitted, but never decided. The case was 
fînally heard on July 28, 1903, and a decree dismissing the bill ren- 
dered on January 10, 1903. On November 4, 1903, after the appeal 
to this court had been perfected, the opinion of the court below was 
filed, in which the dismissal was placed upon the ground that the de- 
fendant's license was renewed for one year, and therefore in force 
when the complainant's license was granted and the original bill 
filed. 

1. The validity of the patent is not in question. The dispute is 
between two licensees, and the sole matter for détermination is 
whether the license of July 37, 1899, to the Bookkeeper Company, 
was renewed. This license was never executed in written form. A 
mémorandum of the oral agreement reached was made. This was 
handed over to Elmer H. Beach, the manager of the Bookkeeper 
Company, to be put in typewritten form of exécution. The foUow- 
ing is a copy of the mémorandum, the words erased being printed 
in italics and those inserted in small caps : 

"Agreement made 27th day of July, 1899," between E. R. Beach, of Jersey 
City, N. J., owNEE OF PATENT, Eud The Bookkeeper Company, ob its succes- 
soES, of Détroit, Mlch. 

"Witnesseth: That the said B. R. Beach, for and In considération of the 
following conditions, hereby grants unto the sald Bookkeeper Company the sole 
right of manufacture and sale of the webb addek for one year with privilège 
of renewal or purchase of the business. 

"The Bookkeeper Company hereby agrées to use proper ways and means to 
warrant a satlsfactory success of the business, and to manufacture a first lot 
of one thousand adders of présent suitable style and finish, each adder to 
bear a number stamped on some part of outside surface, so as to be easlly seen 
and to keep a correct account by numbers of ail made and sold by numbers 
and on or before the lOth of each month render such statement of ail sold 
up to that date and at the same time to pay B. R. Beach a full royalty of 
10 per cent, on selling priées on ail sold except to E. R. B., and to furnish said 
E. R. Beach such quantifies of Adders as he may order (to supply agents with 
whom he now has a stipulated oontract) from the first lot of one thousand, at 
$1.50, $2.00 each, ang, from subséquent lots at only 20 per cent, in addition to 
Gost of manufacture, * * * No change from présent style shall he made 
iviihout consent of E. B. Beach, and that no transfer of this agreement shall 
be made." 

Indorsed on back : "Skeleton of Contract. July 27, '99. Mr. B. H. Beach 
will typewrite contracts and send to me for signature. Conditions mentioned 
herein agreed upon at personal Interview. E. B. B. I send cards by mail." 
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The mémorandum was never put in typewritten form by Elmer 
H. Beach, and never executed. In April, 1900, E. R. Beach, being 
dissatisfied with the conduct of the Bookkeeper Company, and hav- 
ing employed an attorney in Détroit, prepared and presented to the 
Bookkeeper Company a formai draft of the agreement for exécu- 
tion. The Bookkeeper Company never signed this, but, according 
to the testimony of Beach's attorney, conceded it correctly stated 
the agreement, with the exception of certain priées. In this formai 
contract, the following paragraph regulated the right of renewal : 

"2nd. That second party shall hâve the right to renew this sole and exclusive 
privilège for a further period of one year, after its expiration, upon the same 
terins and conditions herein contained, by mailing first party, at least thirty 
days before Aug. Ist, 1900, written notice of its intention so to do, and first 
party hereby agrées to make, exécute and deliver such other or further license 
papers or transfers as may be necessary and requislte in the premises to 
render this renewal légal and effective." 

Recurring to the mémorandum, it is to be noted that the license 
was granted upon certain conditions. Whatever efforts the company 
may hâve made, or money expended, it did not succeed, during the 
year it held the Hcense, in complying with any of thèse conditions. 
It did not turn out a single perfect machine, or pay the licensor a 
dollar of royalty. The machines it did turn out were not stamped, 
and no account was ever rendered. Early in 1900, months before the 
end of the license period, the licensor became dissatisfied with the 
situation, and employed'Mr. Davis, a lawyer in Détroit, to assist him 
in asserting and protecting his rights as against the licensee. At the 
same time he began to look about for another licensee. The Book- 
keeper Company was not left in doubt as to his demands or inten- 
tions. In his letter of April 7, 1900, after calling attention to its fail- 
ure to comply with the conditions of the contract, he said : 

"AU I ask is that you live up to the first contract to the letter. Mr. Davis 
will see you and report to you what I hâve written him, and if you are dis- 
posed to do the right thing we Eoay arrange to go on as per contract, and If not, 
then our business relations must be cancelled. Nearly a year has gone wlthout 
satiaf<ietory results, and I will not consent to further business unless I can 
hâve fan- sailing." 

Later, in the letter of June 7, 1900, he said: 

"Next month one year will hâve passed since you arrangea with me for the 
business for one year with privilège of renewal If satisfactory to me. It may 
be that you hâve got things In shape to make a suceess of the business, but I 
can not stand another such year of mishaps. Are you coming hère soon? 
There are many things to consider and arrange between us If the business 
is continued by you, and more can be done In an hour's talk than by corre- 
spondence or the use of Mr. Davis as a go-between. * • • / hâve an offer 
for my patent, and also to arrange for the business of manufacturing and 
selUng, but will Iceep my word saored to you until the 28th of July 1900. 
A full statement of sales, etc., ought to be made to me by you as agreed, and 
I shall espeet one on or before the lOth Inst. as agreed. I hâve not reeeived 
anything from the business since you hâve had It, and It seems to me that I 
should be eredited with royalties from your saies." 

Thèse letters suiïîciently notifîed the Bookkeeper Company that 
Beach was not satisfîed; that he was looking forward to the termi- 
nation of the license at the end of the year ; that he would not con- 
sent to its continuance by acquiescence ; there must be a formai re- 
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newal by proper notice. Uniess new and satisfactory arrangements 
were made, he would stand upon his rights. He suggested an inter- 
view. The extent of his promise was that he would hold his word 
sacred to them until the 28th of July, the day after the termination 
of the license; no longer. Nothing was donc in pursuance of this 
invitation, and in July Beach further defined his position by notify- 
ing the Bookkeeper Company to discontinue the manufacture of the 
machine. This is shown by the testimony of E. R. Beach, the Ucen- 
sor : 

"Q. Did yoTi, about the middle of July, 1900, send a notice to the Bookkeeper 
Publlshing Company, Limited, requiring it to discontinue the manufacture of 
thèse adding machines on or before July 28, 1900? A. I did." 

And of E. H. Beach, the manager of the Bookkeeper Company : 

"Q. Did not the Booklceeper Publlshing Company, Limited, receive a notice 
from E. R. Beach in the month of July, 1900, ordering It to discontinue the 
manufacture of adding machines under the agreement made between it and 
E. R. Beach? A. Yes." 

But it is said (and much stress was laid on this by the court below 
in its opinion) that the break between Beach and the Bookkeeper 
Company, and the granting of the Hcense to Mrs. Seal, was due to 
the double dealing of one John L. Herring, a cousin of Mrs. Seal, 
who, to advance his own interest, succeeded in setting them by the 
ears. Herring acted as the agent for Beach. in the sale of thèse add- 
ers before the license was granted to the Bookkeeper Company. He 
was one of the agents reserved by Beach, who were to be supplied 
with machines only through Beach. It seems that in the fall of 1899 
Herring visited and corresponded with the Bookkeeper Company 
and its manager, with the view of securing direct relations with it 
and obtaining machines without the intervention of Beach. The 
Bookkeeper Company apparently encouraged this correspondence, 
and from week to week kept promising Herring to get out a perfect 
machine. Herring on his part was trying to place ail the machines 
he could, and (as he says) "jolly" his customers along with the prom- 
ise of new machines next week. Finally, along in February, 1900, 
Herring became thoroughly discouraged, and apparently gave up 
hope of getting any merchantable machines from the Bookkeeper 
Company, and from that time on did what he could to get Beach to 
terminale the license to the Bookkeeper Company and make arrange- 
ments with somebody else, and he persuaded his cousin, Mrs. Seal, 
who had some means, to invest in the business. It is no doubt true 
that in the fall of 1899, when Herring was trying to ingratiate himself 
with the Bookkeeper Company, he belittled Beach, and, later, when 
he had given up hope of the Bookkeeper Company, he turned again 
to Beach and denounced it. But the cause for his course each time 
is apparent, and not a little of what he said was justified by the con- 
ditions as they affected him. At any rate, what he contributed to 
the situation matters little. Stimpson Computing Scale Co. v. Stimp- 
son Co., 104 Fed. 893, 895, 44 C. C. A. 241. The situation existed, 
and, as a resuit, Beach, acting under légal advice, took the position 
we hâve described, with the results mentioned. 
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2. Although the Bookkeeper Company was thus advised that 
Beach was standing upon his rights, and that, if it desired to renew 
the Hcense, it must give a proper notice in due time, no notice was 
given. The company pursued its usual course of making promises 
while ignoring demands, What it now claims as a notice is the fol- 
lowing letter: 

"Détroit, Mieli., July the 2Gth, 1900. 
"Mr. E. R. Beach, Jersey City, N. J. — Dear Sir : Testerday I had a call from 
Mr. Davis, and I suggested that he write you to come to Détroit at your con- 
venience and look matters over, and satisfy yourself that I am doing everything 

I can in. the matter, and that the conditions are just as I represented them 
to you. I am promised perfect machine.s next week, and I thinli it would be 
a good idea for you to be hère at that time and see that everything is golng 
along ail right. 

"It will be very foolish on your part to take any action on this matter In 
View of the circumstances. 

"Sincerely yours, [Signed] E. H. Beach, Editer." 

It is to be kept in mind that the license under considération was 
net like that in St. Paul Plow Works v. Starling, 140 U. S. 184, 196, 

II Sup. Ct. 803, 35 L. Ed. 404, unlimited in duration, which requires 
mutual consent, or some positive act by one of the parties, to termi- 
nate it. Walker on Patents, § 308. This license was of limited dur- 
ation ; it ran only for a year ; and the positive act required was not 
one to end, but to extend, it. Bearing this in mind, was the above 
letter notice of an élection on the part of the Bookkeeper Company 
to renew the license for another year? We think not. It would not 
hâve bound the Bookkeeper Company for another year, nor did it 
bind the licensor. It says, in substance, that the company was doing 
what it could, and was promised "perfect machines next week." 
Beach had heard this before. Nothing was said as to what the Book- 
keeper Company desired or intended to do if it was again disappoint- 
ed in the machines. Suppose there had been another failure, could 
Beach hâve held it, under this letter, as licensee for another year? 
Certainly not. The company might hâve answered : "We never told 
you we desired to renew. You had notified us that new arrange- 
ments would hâve to be made to continue business with you. We 
simply informed you of what we had done and what had been prom- 
ised, and expressed our opinion that it would be very foolish on your 
part to raake arrangements with anybody else until we could see 
how thèse machines turned out. If they had proved successful, we 
would hâve been glad to enter into arrangements with you for a fur- 
ther license. That was the extent of our letter." 

3. During March, Beach wrote to his attorney in Détroit, stating 
that "for nearly eight months" the Bookkeeper Company had his 
business in hand, and had "broken every provision of the contract." 
On March 30th he wrote to Herring, saying: 

"If you know of a party who will put up the necessary money to run the 
business, I will eonsider a proposition." 

On June 30th he again wrote Herring, saying: 

"My verbal contract with said company, Beach as manager, ends the 28th 
of next month (July), and unless new terms are made, and a compétent guar- 
anty is given, It will not be renewed. The resuit of Beach's work with it for 
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eight months is enough to satisfy me that It Is best for me to make other ar- 
rangements at once." 

He then invites Herring to take an interest in the business, and 
concludes by saying: 

"I hâve another party who wants to get into the business, so answer me 
l)romptly by return mail." 

In tlie latter part of July, the license to Mrs. Nora Seal was grant- 
ed. This was an exclusive license for three years, beginning August 
1, 1900. The machines were to be made in blocks of 1,000, for which 
Mrs. Seal was to pay Beach $300 in advance for the first thousand, 
$250 in advance for the second thousand, and $300 in advance for 
each succeeding thousand. Beach was to be supplied with ail the 
adders he might ask for at a price "to be agreed upon." Each party 
covenanted not to sell any adders to the Bookkeeper Company. The 
iicensee was to prosecute ail infringers. Upon a failure to perform 
any covenant of the license, it was to be revoked, and the hcensee 
was to forfeit the sum of $500. Upon the exécution of this license 
by Beach, Mrs. Seal paid him the $300 for the first thousand ma- 
chines, and afterwards expended between $2,000 and $3,000 in pro- 
viding tools and paying for the first thousand machines. On August 
9, 1900, after Beach had granted the Hcense to Mrs. Seal, the Book- 
keeper Company wrote him, sending him extracts from Herring's 
letters belittling him, and expressing surprise that he should hâve 
permitted Herring to come between them. Beach held this letter un- 
til the latter part of October, when he answered, expressing regrets, 
and renewing relations with the Bookkeeper Company. In the mean- 
time Mrs. Seal had expended the money referred to in getting out 
the new machines. It seems, however, that thèse machines were 
more expensive than those manufactured by the Bookkeeper Com- 
pany, and, since Mrs. Seal's license provided they should be furnish- 
ed to Beach at a price "to be agreed upon," Beach could not get the 
machines at the price he was willing to pay. As a resuit, he turned 
again to the Bookkeeper Company, and since then has acted as its 
ally in this litigation. 

Mrs. Seal is hère standing upon lier license, executed for a valid 
considération by Beach, after, as he believed, the Hcense of the Book- 
keeper Company had expired. It is said, however, she had notice 
that the Bookkeeper Company had had a license which contained a 
privilège of renewal, and should hâve inquired of the company as to 
its claims under this license. But, if she had inquired, she would hâve 
ascertained only what we know now, and from this she would hâve 
been warranted in concluding, not only that the Bookkeeper Com- 
pany had failed to give any notice of a désire to renew its license, but 
that Beach, the Hcensor, had. taken positive steps, by notice, to pre- 
vent any claim of a renewal through acquiescence in the conduct of 
the Company in continuing to act under the license after it had ex- 
pired. 

We hâve gone a good deal into détail in this opinion. The ques- 
tion is, after ail, one of fact — what the parties intended and did. No 
suit has been brought to cancel Mrs. Seal's license on the ground 
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of fraud. There îs no issue of that kind. Her license was valid, and, 
so far as appears, she has faithfully performed its covenants, includ- 
ing that requiring her to sue any infringer. Beach's quarrel is with 
Herring, and Herring is not in the case. Beach must hâve known 
Herring had no money to invest in the business. He was and had 
been a mère agent, interested in getting a hcensee who would 
promptly turn out good macliines. If Beach relied upon him to man- 
age Mrs. Seal's business, and thus carry out some private arrange- 
ment outside the license, he was doing a foolish thing, for which Mrs. 
Seal cannot be held liable. She is only responsible for her own 
agreement, which was set out in the license. 

The judgment of the lower court is reversed, and the case remand- 
ed for further proceedings not inconsistent with this opinion. 



SMEBTH et al. t. FOX COPPER & BRONZE CO. et al. 

(Circuit Court of Appeals, Third Circuit March 28, 1904) 

No. 40. 

1. Patents— iNFEiNGEMENT—BosH Plates for Blast Fuenaces. 

The Scott patent, No. 452,168, for bosh plates for furnaces, held ralld 
and Infrlnged. 

Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 

The following is the opinion of the court below (Bufïington, District 
Judge) : 

This bill was flled by the Best Manufacturing Company, charging the Fox 
Copper & Bronze Company with threatened infringement of letters patent No. 
452,168. On application for a prellminary injunction, this court on February 
12, 1901, granted the same. Since then a large amount of testimony has been 
taken in this and other cases involving the same patent The device of Scott 
was meritorious, and has proven a highly useful factor In prolonglng the life 
of a furnace bosh subjeeted to the rapid driving of modem firing. We will 
not enter Into a discussion of the prlor art. It sufflces to say that, after a 
careful study thereof, we are of opinion that the cooling bosh devised by Scott 
was not shown In the prier art, and that, restricted to a proper construction, 
ail of his claims, except the sixth, involved patentable novelty. The patent, 
then, being deemed valid, we are not reauired to express any views upon the 
question whether Daniel Fox, and through him the other respondents, are es- 
topped to deny the validity of this patent. The proofs show that the respond- 
ent Company ofCered to furnish to the Columbus Iron Company and the Globe 
Iron Company bosh plates of the design shown in the drawing on page 352 of 
the record. In both cases the bosh plates were not sold or manufactured, 
but this was owing to the fact that the prospective purehasers declined to buy 
and incur risk of litigation. The respondent was willing to furnish plates of 
the design of said drawing. It is well settled that threatened infringement 
affords ground for relief. Poppenhauser v. N. T. Gutta-Percha Comb Co., 2 
Fish. Pat. Cas. 74, Fed. Cas. No. 11,281; Sherman v. Nutt (C. C.) 35 Fed. 
149 ; Sessions v. Gould (C. C.) 49 Fed. 855 ; White v. Heath (C. C.) 10 Fed. 
291. 

It remains, then, to Inquire whether the structure of the drawing Infringes 
the Scott patent. We are of opinion it does. The proposed water-cooled bosh 
plate was adopted to set in a recess in a furnace wall. It was freely remov- 
able therefrom. To that extent it embodied the éléments of the claim. Did 
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ît hâve the remalElng elementB of "a water passage extendlng through It for 
the passage of a current of water, and inlet and outlet pipes"? We think it 
did. From the inlet pipe the water is earried in a closed pipe to the rear of 
the plate, and then It strikes an acute-angle projeeting rib, and Is divided into 
two streams. Thèse streams are earried to the sides of the nose. Hère ail 
semblance to the Peters plate, which we hâve consldered in another of thèse 
cases, ends. Instead of the water flowing into the gênerai body of the bosh, 
and flndlng an unrestralned course to the outlet, it is conflned by a cross- 
diaphragm jutting from each side of the bosh. This carries the two currents 
together, and the united current passes through the narrow water passage 
formed by the ends of the diaphragms. But even hère the water is not per- 
initted to pass into an open réservoir, but a long diaphragm, placed opposite 
the last-mentioned openlng, serves to confine and direct the water in two 
streams to points opposite the two outlets. It wIU thus be seen that the bosh 
plate in question has interior structural water passages extending through it, 
and through thèse the water passes in conflned currents from inlet to outlet 
pipes. The fact that at two points the current is divided does not avoid the 
patent. Indeed, analysis shows that this device is simply a duplication of 
Scott's. If Scott's drawing No. 6 Is duplicated by one placed beside it — if, for 
the intake channel made by the bosh side and diaphragm, 10, we substitute 
an intake pipe — we hâve in substantial form the proposed infringing device. 
It will thus be seen that In Its conflned channels, in the tortuous passages 
through which the water is led from start to finish, we bave a substantial re- 
production of Scott's device. Sueh belng the case, a case for a decree is shown. 

As to the plate furnished the Maryland Steel Company, we are of opinion 
it does not inf ringe. As we view this patent, the test of inf rlngement is wheth- 
er the plate has an Internai structural water passage extendlng through it, 
embodying, in substance, the claim élément of "a water passage extendlng 
through it for the passage of a current of water." It is true, there Is in the 
Maryland plate a water passage leading from the inlet to the front of the 
plate, but, when that point is reached, the passage, Instead of extending fur- 
ther, delivers the water into the gênerai open body of the plate. From that 
point, not having any passage or channel provided, it is free to pass in a cur- 
rent in any one of the three ways. If it sought the shortest path to the out- 
let, it would pass diagonally toward the openlng between the back wall and 
the interior side diaphragm. But two other current courses might be foUowed : 
It might seek its way across the nose of the plate, and enter the detached 
water passage leading along the side, or it might be drawn by the inlet cur- 
rent into the rear side openlng inlet channel, and again pass through it to 
the nose. In view of thèse three divergent courses open to the water when 
it left the inlet channel, none of which were through a "water passage extend- 
ing through" the plate, we are of opinion the Maryland device does not em- 
body the limiting élément of the claims. The proceedings in the Patent Oflice 
made a water passage extending through the plate a matter of substance, and 
when we find such passage does not extend either wholly or substantially 
through the plate, as in this case hère, we must hold the respondent haa 
found another way to accomplish the desired resuit. 

As to the Maryland device, the bill will be decreed dismissed, 

Robert D. Totten, for appellants. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

PER CURIAM. The case brought up by this appeal is ruled by 
our décision in Smeeth et al. v. Perkins & Ce, Limited, et al, 125 Fed. 
385. The views we there expressed, and to which we adhère, require 
the reversai of so much of the decree of the Circuit Court in this case 
as ordered, adjudged, and decreed that the bill of complainant be dis- 
missed "in sO' far as it relates to the infringement by défendants by 
the manufacture, use, and sale of bosh plates known and designated as 
'Complainants' Exhibit Maryland Steel Co. Plates,' " and it is so order- 
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ed and decreed. And the cause will be remanded to the Circuit Court, 
with directions to modify its decree so as to conform to this order, 
and for further proceedings agreeably to the views of this court ex- 
pressed in its opinion delivered in the case of Smeeth et al. v. Perkins 
& Co., Limited, et al., 125 Fed. 285. 



iWESTERN ELECTRIC 00. T. NORTH EliECTRIC CO. et aL 

(Circuit Court of Appeals, Slxth Circuit May 12, 1904.) 

No. 1,256. 

1. Patents— VAiiiorrr and Inpeingehent — Electbio Annunoiatobs. 

ïhe Warner patent, No. 477,616, for an Improvement in electrlc annun- 
eiator drops, clalm 1, is vold for lacb of novelty ; clalm 4, If valid, muât 
be limited to the spécifie construction described. As so construed, held. 
not Infrluged. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Ohio. 

This is a bill to restrain infringement of claims 1 and 4 of patent 
No, 477,616, for an "improvement in electric annunciator drops, is- 
sued to James C. Warner, assignor to the Western Electric Compa- 
ny." Upon the pleadings and évidence, Wing, District Judge, dis- 
missed the bill ; holding the first claim void for want of novelty, and 
the fourth, if valid, not infringed. 

Edward Rector and De Witt C. Tanner (George P. Barton, of oonn- 

sel), for appellant. 
Albert Eynn Lawrence, for appellees. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge. The patentée recites in his spécifica- 
tions that his invention "relates to electric annunciators of the class 
usually employed as individual signaling devices in the téléphone ex- 
change System," and that his objects, so far as they relate to the two 
claims involved, are "to provide a soft iron shield about the coil, so 
as to prevent, as far as possible, inductive efïects between the coils 
of tlie différent magnets when placed near each other," and "to pro- 
vide for carrying out the ends of the wire of the coil of each annun- 
ciator to separate Connecting pièces at the rear, so that they may be 
readily accessible." 

The claims in suit read as follows : 

"(1) The comblnatlon, wlth the coil or hellx, of a soft iron shleld surround- 
Ing the saine, the armature at the rear of the core of sald hellx, and the ar- 
mature lever extending forward through a slot or openlng In the plate, b, and 
the drop wlth which sald lever la adapted to be engaged when the drop Is 
lifted, and to be disengaged therefrom when the armature is attracted, sub- 
stantlally as and for the purpose specified." 

"(4) The annunciator provlded with the armature, d, provlded wlth open- 
ings, the ends of the vvlre of the helix being carrled back through sald open- 
ings in said armature and connected with Insulated Connecting pièces, h, 1, 
respectlvely, substantlally as and for the purpose specifled." 
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Electric annunciators were well known in the electric art when 
Warner applied for the patent. One of the constructions most in use 
was the subject of a patent issued to the same inventor October 24, 
1882, sériai number 266,405. The magnetic annunciator there shown 
and claimed is the device of the first claim, except the soft iron tube 
inclosing the coil or heHx. We need not indulge in the scientific as- 
pects of magnetic or electric inductors. It is enough to say that one 
of the manifestations of magnetic induction, between adjacent annun- 
ciators, is to produce between the users of two talking circuits con- 
nected with two adjacent electric annunciators a transfer of the voice 
current from one circuit to the other, called in the vocabulary of the 
téléphone art "cross-talk." This cross-talk is undeniably the resuit 
of a considérable degree of induction, and, in proportion as induction 
is prevented, cross-talk currents are less observable or annoying. 
While, therefore, the patentée does not refer to cross-talk in his spéc- 
ifications as something which it was his object to suppress or min- 
imize, he does distinctly déclare his object to be "to prevent, as far 
as possible, inductive effects between the coils of the différent mag- 
nets when placed near each other." Undoubtedly one of the efïects 
of induction is to weaken the force of the current by the waste thus 
caused. But another efifect in telephony was this disagreeable "cross- 
talk" between users of dififerent talking circuits. Warner proposed 
to minimize induction as far as possible, and his method for doing 
it was to surround the magnetic coil with a tube of soft iron. That 
induction was by this device so minimized as to cause the practical 
disappearance of cross-talk is established. As one incidental resuit, 
it became feasible to arrange such annunciators very closely togeth- 
er in ranks, with one row in line above another, in téléphone exchan- 
ges. This enabled considérable economy of space in the organiza- 
tion of téléphone exchanges where there were a large number of sub- 
scribers, and possibly some economy of operator service. But it was 
not new to surround the magnetic coil of an annunciator with a shield 
or tubing of soft iron. The English patent of 1875 to Faulkner shows 
an annunciator magnet inside soft iron tubing. Faulkner's improve- 
ments are described as relating to "indicators" as well as electric bells, 
telegraph sounders, etc., and consists, says the patentée, "in using a 
round, square, or other shaped iron tube or case to cover the out- 
side of the coil or bobbin." The object, he says, is "to coUect, accu- 
mulate, and utilize ail the magnetic or electric power, thereby pre- 
venting the loss of force that takes place in the electro-magnets or 
magneto-electro magnets as hitherto used." True, he does not say 
that loss of force by induction was to be thereby prevented, but that 
is necessarily accomplished by his device, and is but one of the modes 
of loss of electric force. Figure 6 of his drawings shows an electric 
indicator not materially différent from that of Warner, though not 
in form adapted to use in téléphone exchanges with economy of 
space. That Faulkner suggested an alternative form by which his 
tubing might be made in several pièces, or by the employment of an 
iron segment only, is not destructive of the teaching of his patent. 
His preferred form is that the tubing shall be in one pièce. In that 
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form the best results against waste of magnetic cross-currents are 
obtained, and that form is the one used in each of Faulkner's several 
drawings. That magnetic force will not act across a shield of soft 
iron seems to hâve been a well-known fact in the field of electric art, 
and in an elementary work upon the subject, open and known to the 
pubHc, we fînd this stated, and that, "if a small magnet is suspended 
inside a hollow bail made of iron, no outside magnet will affect it. 
A hollow shell of iron will therefore act as a magnetic cage, and se- 
cure the space inside from magnetic influence." Elementary Laws 
in Electricity and Magnetism, by S. P. Thompson (Ed. 1887). Claim 
1 must be held void for want of novelty. 

One of the other objects of the inventer, we hâve already seen, 
was to provide "for carrying out the ends of the wires of the coil of 
each annunciator to separate Connecting pièces at the rear, so that 
they raay be readily accessible." He further states in his patent that, 
with this object, his invention consists "in providing an opening or 
openings in the armature, and an insulated support at the rear of the 
same, upon which are mounted Connecting pièces; the différent ends 
of the coil being carried back to said Connecting pièce to make the 
connection readily accessible at the rear." Upon this is based the 
fourth claim. We agrée with the court below in saying that "no 
change in the opération of the device was efïected by thus leading 
the wires out of the hélix through the armature. Nothing was ac- 
complished except possible greater convenience in attachment." To 
carry the magnet wire back to the rear of the case for the purpose of 
attachment was not novel. Neither was it new to convey them back 
through openings in the armature. For such an arrangement, see 
patents to Barrett, No. 360,266; Shelbourne, No. 342,881; Sawyer, 
No. 242,055; and British patent to Eldred, No. 676 of February 7, 
1883. If the claim is to be sustained at ail, which is a doubtful matter, 
it can only be sustained by confining Warner to the spedfîc device he 
has described. Thus limited, the défendant does not infringe. 

The decree dismissing the bill is therefore affirmed, 
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ENOÎCLOP.Î}DIA BRITANNICA CO. V. AMERICAN NEWSPAPEE 

ASS'N et al. 

(Circuit Court, D. New J«rsey. June 23, 1904.) 

1. Copyright— Necessaky Peoofs. 

Where it is alleged that a copyrighted article has been Infrlnged, the 
copyrighted article and the alleged infringing article, or so much thereof 
as may be necessary for intelligent comparisons, must be included in the 
proofs. 

2. Same— Expert Witnesses. 

The analyses and comparisons of expert witnesses in a case of alleged 
infringement of copyrights may be received in évidence, but only as aids 
to the court, upon whom is imposed the duty of making the final com- 
parisons. 

3. Same— SuBSTANTiAL Identity. 

Substantlal identity between a copyrighted article and an article al- 
leged to be an infringing one créâtes a presumption agalnst the publlsher 
of the latter article, whlch he must overcome. 

4. Same— Lâches. 

Lâches cannot be suceessfully invoked In aid of a publlsher of an In- 
fringing article when It does not appear that the owner of the copyrighted 
article had knowledge of the Infringement, or that he had notice of any 
facts sufflcient to put him upon inquiry. 

5. Same— Peeliminaey Injonction. 

Where there is no doubt of the infringement, and no défense rendering 
it inéquitable to grant the relief prayed for, a prellmlnary injunction 
wlU be granted. 
(Syllabus by the Court) 

In Equity. On motion for preliminary injunction. 

Frédéric R. Kellogg and G. D. W. Vroom, for complainant. 
James Buchanan and John G. Johnson, for défendants. 

LANNING, District Judge. This is an application for a preliminary 
injunction, and has been heard on bill, answers, and affidavits, the an- 
swers being svvorn to and used as affidavits. 

It appears that, early in 1875, A. & C. Black, of Edinburgh, Scotland, 
began the publication in Scotland of the work entitled "The Encyclo- 
psedia Britannica, a Dictionary of Arts, Sciences and General Litera- 
ture, Ninth Edition." In the same year, the copyright laws of this 
country not then furnishing protection to foreign authors or pub- 
lishers, one Joseph M. Stoddart, Jr., trading under the name of J. M. 
Stoddart & Co., of Philadelphia, began the publication of the same work 
in this country. Some time between 1875 and 1879, the exact time 
not being shown, the Blacks entered into an arrangement with Charles 
Scribner, trading as Charles Scribner's Sons, of New York, for the 
publication in the United States of the Edinburgh édition of the work. 
Suits were instituted about 1879 between the Blacks and Stoddart, 
and between Scribner and Stoddart, which led to an agreement dated 
March 24, 1881, "between Joseph M. Stoddart, Junior, doing business 
at Philadelphia, Pennsylvania, as J. M. Stoddart & Co., and Charles 
M. Scribner, doing business at the City of New York as Charles 
Scribner's Sons." This agreement, after reciting that Stoddart "was 
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the proprietor and publisher of a certain work called the American 
Reprint of the Encyclopœdia Britannica, Ninth Edition," that Scribner 
"was the importer of the Edinburgh Subscription Edition of the Ency- 
clopsedia Britannica, Ninth Edition, which he purchases of Messrs. À. 
& C. Black, of Edinburgh, Scotland," and that controversies, disputes, 
and litigations had arisen between Stoddart on the one side and the 
Blacks and Scribner on the other side, déclares, inter alia, that "the 
said Scribner aiso agrées that no suit shall hereafter be brought by 
him, nor by them [the Blacks] with his consent or co-operation, against 
said Stoddart, or his agents, employées or servants, or book-sellers 
selling the American Reprint of the Encyclopsedia Britannica for any 
infringement, past or future, or alleged infringement of any copyright 
law." The agreement further provides that "it is also understood be- 
tv»'een the parties hereto that this agreement and the several under- 
standings therein shall extend to and bind the représentatives and as- 
signs of the respective parties." 

Previous to the date of this agreement, articles included in the édi- 
tion published by Scribner had been written by American authors, 
and copyrighted, under the following titles, viz. : "Galveston," "Geor- 
gia," "Horace Greeley," "Hayti," "Homestead," "Honduras," "Brit- 
ish Honduras," "lUinois," and "Indiana." Between the date of the 
agreement and April 6, 1888, the following articles, also included in the 
Scribner édition, were written by American authors, and copyrighted, 
viz. : Articles on "Modem History and Présent Distribution of North 
American Indians," "Indian Territory," "Lafayette," "Abraham Lin- 
coln," "Henry W. Longfellow," "Louisiana," "Maine," "Maryland," 
"Massachusetts," and "United States, Part 1, History and Constitu- 
tion." Thèse articles were originally published in book or pamphlet 
form, and the titles to the copyrights are now, by means of sundry as- 
signments, vested in the complainant, the Encyclopœdia Britannica 
Company, a corporation of Illinois, which also owns and publishes the 
édition formerly owned and published by the Blacks. 

In 1890, Richard S. Peale, of Chicago, commenced the publication of 
another American édition of the Encyclopœdia Britannica. He ob- 
tained for it, he says, in the places of the copyrighted articles above 
mentioned, other articles by other authors on the same subjects. Thèse 
last-mentioned articles, he further says, were printed and inserted in 
his édition "exactly as written by the authors." The défendant the 
Werner Company has succeeded to the rights of Richard S. Peale in 
the American édition formerly published by Peale, and that company, 
and the other défendant, the American Newspaper Association, both 
being New Jersey corporations, are now engaged in publishing and 
selling that édition, which still includes the articles alleged to hâve 
been written in 1890 for Peale. 

The complainant insists that the articles written in 1890 for Peale, 
and now included in the défendants' édition, are infringements of its 
copyrights. The primary évidence of the infringements must be found, 
if found at ail, in comparisons of the two sets of articles. And thèse 
comparisons must be made by the court, or by a master to whom such 
duty has been referred. The comparisons of expert witnessfes may very 
properly be received in évidence, but only as aids to the court. This 
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remark is made because no copies of the articles on some of the sub- 
jects are included in the proofs, although they do include the affidavits 
of expert witnesses, containing their comparisons of the articles, and 
their opinions to the effect that the défendants' articles are largely 
copies of the complainant's copyrighted articles. The opinions of ex- 
perts, however compétent they may be to discover plagiarisms and 
piracies, are secondary, and not primary, évidence. It is the court, and 
not expert witnesses, who must détermine the question whether one's 
copyright has been infringed. Lawrence v. Dana, Fed. Cas. No. 
8,13G. This rule excludes from présent considération the articles on 
"Galveston," "Horace Greeley," "Hayti," "Illinois," "Indiana," "Mod- 
em History and Présent Distribution of North American Indians," 
"Lincoln," "Longfellow," "Maine," "Maryland," "Massachusetts," and 
"United States, Part 1, History and Constitution." 

The articles on the remaining seven subjects cannot be so excluded. 
As to each of them the proofs contain verified copies of the complain- 
ant's copyrighted article and of the alleged infringing article of the 
défendants. Thèse relate to the subjects "Georgia," "Homestead," 
"Honduras," "British Honduras," "Indian Territory," "Lafayette," and 
"Louisiana." Much aid has been had in the work of examining thèse 
articles by the comparisons contained in the proofs, and the opinion 
now reached is that the articles on the last seven subjects named, pub- 
lished in the défendants' édition, were modeled after, and to a very 
substantial degree taken from, the copyrighted articles on the same 
subjects contained in the complainant's édition. 

In the two articles on "Georgia," the first fact to be noted is the strik- 
ing resemblance between the headings to the several sections. In some 
cases they are identical, in others slightly changed in phraseology, but 
in ail cases substantially the same. In the bodies of the two articles 
there are numerous instances of the duplication of ideas and sentences. 
As illustrations, some parallel passages are hereunder given : 

From Oomplaînant's Edition: From Défendants' Edition: 

"Georgia has three distlnctly mark- "This variation of surface gives 

ed zones, varying in soil, climate and Georgia three distinct zones, differing 

productions. Her sea coast is slmilar in soil, productions and climate. Low 

to that of the Carolinas, being skirted Islands, separated by narrow necks 

by fertile Islands, separated from the from the mainland, skirt her sea coast 

malnland by narrow lagoons or by and produce cotton of a superior 

sonnds. This section is essentially qnality, known as sea Island cotton. 

tropical." This coast section with the adjacent 

Islands is essentially tropical." 

"In the Southwest the soil though "In the southwest the soil Is light 

llght and sandy, produces cotton. In and sandy. Millions of feet of yellow 

Southern Georgia there are millions pine, of great value In ship and house 

of acres of magnificent yellow pine building, are ready to be used. In 

forests of great value for house or the southern part of the state turpen- 

ship building, and in thèse forests tine mauufactories hâve been opened 

turpentine plantations hâve been open- up in the forests. In the southeast 

ed. The live-oak, also valuable for is the live oak, much valued in ship 

shlp-building purposes, abounds in the building, while the many swatnps af- 

southeast of the State. The swamps ford cypress, cedar and palmetto." 
afford cedar and cypress, the central 
région oak and hlckory." 

"The hlgher branches of éducation "The higher branches are well pro- 

are well represented. As early as vided for. As early as 1801 steps 



ENCYCLOPiEDIA BRITANNICA CO. V. AMERICAN NEWSPAPER ASS'N, 463 



1801 steps for founding a university 
were taken at Athens. ïlie first com- 
mencement took place in 1804. The 
collège proper (Franklin Collège at 
Athens) annually admits free of charge 
'fifty meritorious young men of limit- 
ed means' and also such as may be 
studying for the ministry who need 
aid. There is also connected wlth the 
university a médical collège, located 
at Augusta, and an agricultural col- 
lège at Dahlonega, with nearly 250 
students, whose tuition is free. The 
State collège of agriculture and me- 
chanie arts, also connected with the 
university, has a spécial endowment 
derived from the United States of 
$240,000; the whole endowment of 
the university is $376,500. The uni- 
versity, exclusive of its establish- 
ments at Augusta and Dahlonega, has 
five departments, 13 professors and 
200 students, with a llbrary of 14,000 
volumes, and two literary soeletles. 
Besides the usual collegiate course, 
there are a preparatory school and a 
law school." 



were taken to found Franklin Collège 
at Athens, and the first commence- 
ment was held there in 1804. She ad- 
mits to her privilèges each year, fifty 
young men free of charge; also as 
many as may stand in need of aid 
who are studying for the ministry. 
Connected with Franklin University 
there is a médical department at Au- 
gusfa and an agricultural department 
at Dahlonega, with about 250 stu- 
dents, whose tuition is free. The 
United States Government flxed an 
endowment of $240,000 on the State 
Agricultural and Mechanical Arts de- 
partment also connected with the uni- 
versity, which makes the total endow- 
ment fund $376,500. The university, 
exclusive of its departments of letters 
and agriculture, has five departments, 
13 professors and 200 students, with 
a library containing over 1,400 vol- 
umes. In connection with the Uni- 
versity there Is a preparatory course 
and a law school." 



In the two articles on "Homestead" there are numerous instances of 
similar passages. But two of them will be cited : 



From Gomplainant's Edition: 

"In such a case the original claim- 
ant will not be permitted to make an- 
other entry, as the law allows but 
one homestead privilège. It is essen- 
tial that the person making a home- 
stead entry should know that no one 
else has located upon the land and 
begun improvements as the founda- 
tion of a claim under the pre-emption 
laws, for such a claim would antedate 
his own. Having resided upon and 
cultivated his claim for five years, the 
settler is allowed two years more, but 
uo longer, in which to make his 'final 
proof.' " 

"The first step In securing a pre- 
emption right is to go upon the land 
and commence 'improvements.' When 
this has been done, if the land is 'of- 
fered' — that is, if at some time it has 
been offered at public sale by procla- 
mation of the Président, or otherwise 
— the applicant, within thirty days 
from date of his settlement, must file 
with the district land office a declara- 
tory statemeut setting f orth his claim ; 
and within one year from date of set- 
tlement he must appear before the 
registrar and receiver, and make proof 
of actual résidence on and cultivation 



From Défendants' Edition t 

"The original claimant is not per- 
mitted to make a second entry, as but 
one homestead privilège is allowed 
by law. It is Important that the ap- 
plicant making a homestead entry 
should know that no one else has lo- 
cated, and made Improvements upon 
the land preparatory to a claim under 
the pre-emption laws, as such a claim, 
under the land laws, would antedate 
his own. After the applicant has re- 
sided upon and cultivated his claim 
for five years, he Is allowed two years 
more in which to make 'final proof.' " 

"The first step In securing a pre- 
emption claim is to go upon the land, 
and begin to make improvements. 
When this has been done and the land 
is offered for sale, by proclamation of 
the Président or otherwise, the pre- 
emptor must file a declaratory state- 
ment with the District Land Office 
setting forth his claim, within thirty 
days. And within a year from the 
date of settlement, he must appear 
before the Registrar and Receiver, 
and make proof of his actual résidence 
upon, and cultivation of the land. 
He will then be permitted^ to obtain 
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of the tract He wlll then be permit- tltlé to the tract by paying $1.25 per 

ted to obtain title to the land, by lo- acre, or, If the land is wlthln the lim- 

eatlng npon it land warrants or scrip, Its of the public Improvement grant, 

or by paying for it with cash at the $2.50 per acre. When the land on 

rate of $1.25 per acre, or, if within which the pre-emptor bas settled bas 

the limits of a public Improvement not been offered for sale, he Is given 

grant, at the rate of $2.50 per acre. three months In which to flle his 

In case the land bas not been offered declaratory statement, and thirty- 

at public sale, the applicant bas three three months from the time of his set- 

months after settlement within which tlement, in which to make final proof 

to flle his declaratory statement with and pay for the land. In the case 

the local land offlcers, and tbirty-three where land is unsurveyed, when the 

months from settlement wlthln which settlement is first made, the applicant 

to make final proof and payment for must flle his déclaration within three 

the land. If the land is unsurveyed months from the date of the receipt 

when the settlement is made, the at the District Land Office of the ap- 

claimant must file his declaratory proved plat of the survey of the 

statement within three months from fownship, embracing said applicant's 

the date of the receipt at the district claim." 
land oflice of the approved plat of sur- 
vey of the township embracing the 
tract." 

One cannot read thèse passages without observing, in each pair 
of them, not merely the numerous cases of identical phraseology, but the 
common séquences of thought contained in them. In the last two paral- 
lel passages, for example, the order of the subjects mentioned is the 
same, and is as follows : The first step in securing a pre-emption 
right, ofïering the land for sale, proclamation by the Président, filing 
declaratory statement, appearing before registrar and receiver, mak- 
ing proof of actual résidence, obtaining titie to the land, proceedings 
where land has not been ofïered for sale, time within which final proof 
and payment may be made, and proceedings where land is unsurveyed. 

Quotations from the remaining articles do not seem necessary. 
It is sufficient to say that the proofs show such identities and re- 
semblances of plan and language, and such common séquences of 
thought, between the two articles on each of the seven subjects, that 
no other opinion can be entertained than that very considérable por- 
tions of the défendants' articles were taken from the complainant's 
articles. That opinion is confirmed by the fact that the défendants 
hâve produced the affidavit of the alleged author of each of the seven 
articles, and that, while each of them admîts having written in 1890 
one or more articles for Richard S. Peale without référence to or use 
of the complainant's articles, no one of them states that he wrote 
in its présent form any one of the articles contained in the défendants' 
édition. It is true that Peale says the articles furnished to him by 
thèse authors were printed exactly as they were written. But he 
stands alone in this statement. The convincing évidence furnished by 
the articles themselves overcomes his naked statement. Substantial 
identity, or a striking resemblance between the work complained of 
and that for which protection is claimed, créâtes a presumption of un- 
lawful copying, which must be overcome by the défendant. Drone 
on Copyright, pp. 400, 430. And what amounts to substantial identity 
is a question of fact, to be determined in each case by a comparison 
of the two works. Drone on Copyright, p. 408 ; Emerson v. Davies,. 
3 Story, 793, Fed. Cas. No. 4,436 ; Lawrence v. Dana, supra. 
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The complainant is therefore entitled to the injunction sought un- 
less there be some merit in the défenses set up at the argument. 
Thèse défenses will now be considered. 

It is urged, in the fîrst place, by the counsel for the défendants, 
that the act of the défendants in publishing the articles complained 
of during the pendency of the suit will not resuit in irréparable injury 
to the complainant, and therefore that a preliminary injunction ought 
not to issue. The answer to this objection is that, if the défendants 
hâve no right to continue their pubhcations, the injury to the com- 
plainant is one for which damages awarded on an accounting or in 
a suit at law will furnish utterly inadéquate redress. This is illus- 
trated in the case of West PubHshing Co. v. Lawyers' Co-operative 
Publishing Co., 79 Fed. 756, 25 C. C. A. 648, 35 L. R. A. 400, where, 
in a case very like the one now in hand, the court, on final hearing, 
continued a preliminary injunction, ordered an accounting of profits, 
and, because of the impossibility of segregating the profits for the 
spécifie paragraphs there enjoined, ultimately gave a decree for six 
cents. 

In the second place, it is said that a preliminary injunction ought 
not to be allowed because the défendants hâve a large capital invested 
and 1,500 or 2,000 men employed in their business, and that an in- 
junction would do them irréparable injury. It is true that in cases 
of this nature the court will sometimes balance inconveniences, and 
withhold a preliminary injunction where its allowance will cast a bur- 
den upon the défendant disproportionate to the relief which its allow- 
ance will afford the complainant. But this is not such a case. If the 
injunction be hère allowed, the défendants may continue their busi- 
ness as soon as they shall hâve substltuted for the articles now pub- 
lished by them other articles which do not infringe the complainant's 
copyrighted articles. 

In the third place, it is said that the provisions of the agreement 
between Stoddart and Scribner made on March 24, 1881, deprive the 
complainant of the right to maintain this suit. The argument is that 
Scribner, who, at the time of executing the agreement, was the rec- 
ord owner of certain of the copyrights, held those copyrights in trust 
for the Blacks, and that he agreed that no suit for infringement of 
any copyright, past or future, should thereafter be brought by him or 
by the Blacks. But it will be observed that that agreement, the 
provisions of which material to this point hâve already been cited, 
does not show that Scribner had any authority to represent the 
Blacks, or that he attempted to do so. He was an importer and pur- 
chaser of the Edinburgh, now the complainant's, édition ; he was a 
party to the agreement in his individual capacity only ; and he agreed 
that no suit should thereafter be brought by the Blacks "with his con- 
sent or co-operation." Stoddart acquired no rights or privilèges, 
under that agreement, from the Blacks. He did acquire thereunder 
certain rights from Scribner, but there is no proof that any of thèse 
rights were ever in any wise transmitted to either of the défendants. 

Lastly, it is insisted that a preliminary injunction should not be 
allowed because of the lâches of the complainant and its predecessors 
in title. To support this défense, référence has been made to the 
130 F.— 30 
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cases of Black v. Ehrich et al. (C. C.) 44 Fed. 793, and Black v. Henry 
G. Allen Co. (C. C.) 56 Fed. 764, from which, as I understand the 
arguments of the défendants' counsel, the inference is drawn that 
the Blacks, complainant's predecessors in title, had knowledge of the 
infringements alleged in the présent case, and that their silence since 
those cases were decided must be construed as acquiescence in the 
publications now complained of. The argument is based on false 
premises. Black v. Ehrich et al. was decided on a motion for pre- 
liminary injunction on January 31, 1891, and the proofs in the présent 
case show that the bill of complaint in that case was filed July 11, 
1890, and a suppleraental bill on October 30, 1890. The défendants, 
Ehrich Bros., were selling agents of the édition of the Encyclopgedia 
Britannica then published by R. S. Peale & Co., and the complaint 
was that Ehrich Bros, were engaged in unlawful compétition with 
the Blacks. The case of Black v. Henry G. Allen & Co. was decided 
on final hearing on April 14, 1893, but a référence to the same case 
in 42 Fed. 618, 9 L. R. A. 433, discloses the fact that the court ren- 
dered an opinion on a demurrer to the bill of complaint on June 16, 
1890. By the demurrer the Henry G. Allen Company raised the 
question whether they had not the légal right to sell an American 
édition of the Encyclopasdia Britannica which should contain, not only 
the parts of the Edinburgh édition which were admittedly public! 
juris and could not be copyrighted in the United States, but also 
the articles in the Edinburgh édition which had been copyrighted in 
the United States. The décision was against their contention. It 
appears, then, that neither Black v. Ehrich et al. nor Black v. Henry 
G. Allen Co. had any relation to the articles now complained of. 
None of thèse articles was in existence when those suits were com- 
menced. Indeed, the défendants hâve filed the aHidavit of Richard 
S. Peale himself, in which he déclares that it was because of suits in- 
stituted against his agents that he secured the préparation of the 
articles now complained of. And Paul E. Werner, the président of 
the Werner Company, also swears that the articles now objected to 
were first published, as he is informed and believes, in 1891. The 
Blacks and their successors in title to the copyrighted articles may 
well hâve been induced by such conduct on the part of Peale to be- 
lieve that he had utterly abandoned his purpose of including in his 
édition of the Encyclopgedia the copyrighted articles of the Edin- 
burgh édition, and that the articles subsequently published by Peale 
were in truth original articles, and not pirated ones. Neither the 
Blacks nor their successors in title had cast upon them any obliga- 
tion to be astute in discovering the piracy. There seemed to be no 
call for a critical examination of the new articles secured by Peale, 
and it was not until December, 1903, that Franklin H. Hooper dis- 
covered the remarkable similarities between some of the copyrighted 
articles and the articles on corresponding subjects in the défendants' 
édition. His discovery led td the employment of other persons to ex- 
tend the investigation, and finally to the analyses and comparisons 
contained in the affidavits of eminent authors now submitted to the 
court. In the circumstances of this case, the défense of lâches can- 
not be successfully invoked. The cases in which lâches has been 
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considered a bar to équitable relief proceed on the assumption that 
the party to whom it is iraputed has knowledge of his rights. Hal- 
stead V. Grinnan, 153 U. S, 412, 14 Sup. Ct. 641, 38 L,. Ed. 495; 
Ritchie v. Sayres (C. C.) 100 Fed. S20. Lâches is net, like limitation, 
a mère matter of time, but, rather, a question of tiie inequity of 
granting the relief. Galliher v. Cadwell, 145 U. S. 368, 12 Sup. Ct. 
873, 36 L. Ed. 738; Old Colony Trust Co. v. Dubuque Light & Trac- 
tion Co. (C. C.) 89 Fed. 794. 

In this case, there would be inequity in refusing to grant the relief 
prayed for. The objectionable parts of the défendants' articles are 
so intermingled with the other parts that it is impossible satisfactorily 
to separate them. In ail such cases the rule is to enjoin the pubHca- 
tion of the whole of the literary matter in which the piracy is found. 
Farmer v. Elstner (C. C.) 33 Fed. 494 ; West Publishing Co. v. Eaw- 
yers' Co-operative Publishing Co., supra. 

A preliminary injunction will be allowed, restraining the défendants, 
and each of them, and their agents and employés, until the further 
order of the court, from printing, publishing, selling, or offering for 
sale any volumes of the défendants' édition of the Encyclopaedia con- 
taining in their présent form any of the seven articles now included 
in that édition on the subjects "Georgia," "Homestead," "Honduras," 
"British Honduras," "Indian Territory," "Lafayette," and "Louis- 
iana." The restraining order heretofore allowed must be vacated as 
to the remaining subjects. 



EABLE V. ENOS. 
(Circuit Court, E. D. Pennsylvanla. May 13, 1904) 

No. 59. 

1. Accommodation Note— Défenses. 

The fact that a bank which discounted an accommodation note knew 
îts eharacter does not entitle the maker to set up the want of considéra- 
tion as a défense thereto. 

2. Same— Vabting bt Paeol. 

A paroi agreement by a bank, made at the time of the delivery of an 
accommodation note and Its discount by the bank, that It would not look 
to the maker for payment, but solely to the person for whose accommo- 
dation the note was given, and that It would apply thereon collatéral» 
belonging to such person, eannot be shown to defeat an action on the note, 
its effect being to vary the written contract. 

At Law. On motion for judgment for want of a sufficient afiida- 
vit of défense. 

Asa W. Waters, for plaintiflf. 

A. S. Ashbridge, Jr., for défendant. 

J. B. McPHERSON, District Judge. The afïîdavît of défense in 
this case is as follows : 

"David G. Enos, being duly sworn according to law, deposeth and salth that 
he Is the défendant in the above-entltled case, and as such has a just, true, 

1Î 1. See Bills and Notes, vol. 7, Cent. Dig. §§ 165, 964. 
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full, and complète défense to the plaintiff's entire claim as contalned In sald 
statement, of the following nature, to wit : 

"(1) The déponent admits that he signed the note upou which suit In this 
case was brought. 

"(2) The déponent avers that at the tlme of the exécution and delivery of 
the said note to the Ohestnut Street National Bank, William M. Singerly was 
the président of the said banli, and was its chiet executive officer ; and the 
déponent further avers that he never received any considération for the said 
note, and that he signed the said note as an accommodation to T. H. Bechtel, 
and for the accommodation of the said bank. The said note was delivered 
to the said William M. Singerly, président of the said bank, in the présence of 
the déponent, and the déponent then and there stated to the said William M. 
Singerly that he had not received and would not receive any considération 
for the said note, to which the said William M. Singerly replied that he un- 
derstood that, that it was for the beneflt of Mr. Bechtel, and that it would be 
discounted by the bank and the money paid to the said Mr. Bechtel, and that 
the bank would not look to the said D. G. Enos for the payment of said note, 
or hold him liable thereon, but vs'ould look to Mr. T. H. Bechtel alone, and his 
collatéral deposited with said bank, for payment thereof. Thereupon the dé- 
ponent delivered the said note to the said William M. Singerly, and the said 
note was discounted by the said Ohestnut Street National Bank, and the pro- 
ceeds thereof were credited by the said Ohestnut Street National Bank to the 
account of the said T. H. Bechtel, wlio was a depositor in said bank, and who 
had an account in the said bauk at the time of its elosing of its doors ; and, 
in addition thereto, the déponent avers that the forty dollars paid on account 
of said note was paid by the said T. H. Bechtel, and not by the déponent. 

"(3) The déponent specifically avers that he never received any considéra- 
tion for this note, and that it was known by the said Ohestnut Street National 
Bank, at the time it was discounted by them, that he had never received any 
considération therefor, and the said Ohestnut Street National Bank, through 
William M. Singerly, its président and chief executive oificer, agreed to and 
with the déponent that it, the said bank, would not look to the déponent for 
the payment of the said note at maturity, or hold défendant liable therefor, 
but would only hold the said T. H. Bechtel, and his collatéral deposited witli 
said bank, liable therefor, and acknowledged that the said note was only de- 
livered to the said bank as an accommodation for the said T. H. Bechtel and 
said bank; and upou this promise, and only upon this, the said note was de- 
livered to the said bank. 

"(4) At the time said note was delivered to said William M. : Singerly there 
was in possession of said bank a certifleate for 400 shares of the Black Lick 
Ooal Oompany, 200 shares of which were pledged as collatéral security for the 
payment of another note of $2,800 of said Bechtel, and the remainder of said 
collatéral was not specifically pledged for the payment of any spécifie note, 
but was collatéral security for payment of any indebtedness of said Bechtel 
to the payment of which the bank chose to apply the saœe. And it was thèse 
200 shares of stock of Black Lîck Ooal Company which the said William M. 
Singerly promised and agreed to apply to the payment of the note in suit at 
its maturity. At the time the plaintiff took possession of the assets of this 
bank said 400 shares of said stock came into his possession as reeeiver, and 
was subsequently sold by him for the sum of $10 per share, and he received 
the sum of four thousand dollars therefor, of which two thousand dollars was 
received from the sale of the unapplied collatéral, which the said William M. 
Singerly covenanted and agreed with the déponent to apply to the payment 
of the note in suit. And said promise s6 to apply sald collatéral was the in- 
ducement upon which said note was secured by said bank. The said note 
was therefore paid when plaintiff received said two thousand dollars from the 
sale of said collatéral, and should hâve been delivered to the défendant. 

"Ail of which facts are true, and the déponent expects to be able to prove 
the same upon the trial of this case." 

In my opinion, this affidavit is insufficient to prevent judgment for 
the plaintiff. It sets up two défenses : First, that tlie défendant is 
an accommodation maker, and that the président of the bank knew 
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that fact from the beginning of the transaction; and, second, that 
when the note was made and discounted a collatéral agreement was 
entered into, which provided that the note need not be paid accord- 
ing to its terms, but should be taken care of by the bank out of the 
proceeds of certain securities that had been pledged by the indorser. 
Thèse défenses hâve been decided to be inefifectual, both by the 
courts of Pennsylvania and the courts of the United States. The 
first défense was considered by the Suprême Court of Pennsylvania 
in Lord v. Océan Bank, 20 Fa. 384, 59 Am. Dec. 738, and was decided 
to be insufficient ; the court saying : 

"But the maker of an accommodation note cannot set up the want of con- 
sidération as a défense against it in the hands of a third person, though it be 
there as collatéral security merely. He who chooses to put hlmself in the 
front of a negotiable instrument for the benefit of bis friend must abide the 
conséquence ([Walker v. Bank] 12 Serg. & R. 382), and bas no more right to 
complain, if bis friend accommodâtes hlmself by pledglng it for an old debt. 
than if he had used it in any other way. This was decided ([Appleton v. Don- 
aldson] 3 Pa. 381) in a case strongly resembling the présent one. Accommo- 
dation paper is a loan of the maker's crédit without restriction as to the man- 
ner of its use." 

To the same efifect is Penn Safe Deposit Co. v. Kennedy, 175 Pa. 
164, 34 Atl. 660, where it is again declared: 

"That an accommodation note is a loan of the crédit of the maker to the 
payée, which he may use as freely and with the same effect as to the maker 
as he could use a note given for a f ull considération. It is no défense for 
the maker of such a note, when sued by the indorsee, to aver the character 
of the note, or knowledge of its character by the indorsee." 

The same rule prevails in the fédéral courts. In Israël v. Gale, 174 
U. S. 395, 19 Sup. Ct. 769, 43 L. Ed. 1019, the Suprême Court said : 

"As the discount of the note at the Elmira National Bank was not a diver- 
sion, but, on the contrary, was a mère fulfillment of the avowed object for 
which the note was asked, and to consummate which it was delivered, it be- 
comes irrelevant to consider the various circumstances which it is asserted 
tended to impute knowledge to the bank of the purpose for which the note 
was made and delivered. If the agreement authorized the discount of the 
note, it is impossible to conceive that knowledge of the agreement could hâve 
caused the discount to be a diversion, and that the mère knowledge that pape)- 
bas been drawn for accommodation does not prevent one who bas taken it foi' 
value from recovering thereon is too elementary to require citation of au- 
thority." 

See, also, note to Gillespie v. Campbell, 5 L. R. A. 698. 

PIow far the second défense would be available in the courts of 
Pennsylvania is more difficult to décide. Paroi évidence to vary or 
contradict a written instrument is admissible in this state in cases of 
fraud, accident, and mistake, and as thèse subjects call for the con- 
sidération of circumstances that continually vary, it is not always 
easy to apply with confidence the rule of one décision to another set 
of facts. But Phillips v. Meily, 106 Pa. 536, which has been often 
cited since with approval, seems to be much like the case in hand. 
Among the reported facts were thèse : 

"Meily testified, in substance, that about April, 1874, PhillipiS came to him 
and told him that he held a note against the Union Forge Company, and want- 
ed to pass it out of his hands for collection ; that he had dealt largely with 
the company; that they had been kind to him, and that he did not wish to 
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(listress them; that they were solvent, but that he wanted hls money ont of 
them; that because he was out of business they knew that he did not need 
his money, and that they would not pay him; and that he had thought of 
défendant as a proper person In whose hands to place the note, they knowing 
that he (défendant) was In business, and needed the money, and that they 
would pay hlm sooner than they would pay him (the plaiutiff) ; that he then 
agreed to take note from plaintiff for collection, and asked the plaintifC to 
indorse it ; that it oecurred to him then that the plaintiff ought to bave some- 
thing to show for what he had received of him (plaintiff), and suggested to 
him that he would give him his note, payable April 1, 1875, with interest from ' 
maturity of the forge Company note, so as to extend the time of paymeut of 
the note beyond the maturity of sald forge company note, in order to give 
him tlme to collect it aud pay it over to the plaintiff." 

Of this testimony, the Suprême Court said ; 

"The defendant's testimony amounts to no more than that the note was 
not to be paid according to Its terms, but only upon the contingency that he 
should be able to collect another note from the Union Forge Company. That 
such évidence is no défense was decided in Hill v. Gaw, 4 Pa. 493 ; Anspach v. 
Bast, 52 Pa. 356 ; Hacker v. National 011 Eeflning Co., 73 Pa. 93 ; Heist v. 
Hart, Id. 2§6." 

But, whatever the validity of the second défense might be in the 
courts of Pennsylvania, I think it is clear that the more rigorous rule 
concerning the admissibility of paroi évidence that prevails in the 
fédéral courts would not permit the admission of testimony there to 
establish the facts set up by the afïïdavit of défense. United States 
Bank v. Dunn, 31 U. S. 51, 8 L. Ed. 316, was closely similar in its 
facts to the présent case. It was a suit against an indorser, who 
offered évidence to prove that when the note was made and indorsed 
the officers of the bank declared that he would incur no liability by 
his indorsement, as the payment was secured by a pledge of stock. 
Of this évidence the court said : 

"The facts stated by the witness Carr are In direct contradiction to the ob- 
ligations implied from the indorsement of the défendant. By his indorsement 
he promised to pay the note at maturity, if the drawer should f ail to pay it. 
The only condition on which this promise was made was that a demand should 
be made of the drawer when the note should become due, and a notice given 
to the défendant of Its dishonor. But the facts stated by the witness would 
tend to show that no such promise was made. Does not this contradict the 
instrument, and would not the précèdent tend to shake, if not destroy, the 
crédit of commercial paperî On this ground alone the exception would be 
fatal. But the most décisive objection to the évidence is that the agreement 
was not made with those persons who bave power to blnd the bank in such 
cases. It is not the duty of the cashier and président to make such contracts ; 
nor bave they the power to bind the bank, except In the discharge of their 
ordinary duties." 

In Specht V. Howard, 83 U. S. 564, 31 L. Ed. 348, the court quoted 
with approval the following sentence from Parsons on Bills and 
Notes : 

"It is a flrmly settled princlple that paroi évidence of an oral agreement, 
alleged to bave been made at the time of the drawing, making, or indorsing 
of a bill or note, cannot be permitted to vary, qualify, or contradict, or add 
to or subtract from, the absolute terms of the written contract." 

In Brown v. Spofïord, 95 U. S. 481, 24 L. Ed. 508, after referring 
to the foregoing cases, and to Forsyth v. Kimball, 91 U. S. 391, 23 
L. Ed. 353, the court said : 
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"Paroi évidence of an agreement made contemporaneously wUh a promis- 
sory note, whieh contains an absolute promise to pay at a specifled tlme, is 
not admissible in order to extend tlie time for payment, or to provide for the 
payment ont of any particular fund, or in any other way than that specifled 
"in the instrument, or to make the payment dépend upou condition. Chitty, 
Contr. (lOth Ed.) 99 ; Abrey v. Crux, Law Rep. 5 0. P. 41 ; Allen v, Furbish, 
4 Gray, 514 [64 Am. Dec. 87] ; 2 Pars. Bills and Notes, 501." 

There are many other décisions in the fédéral courts to the same 
efïect, but I think thèse are sufficient to show that the défense now 
under considération could not be heard if the case were on trial in 
the Circuit Court. An elaborate discussion of the gênerai subject 
of contemporaneous agreements and their breach as a défense to a 
proniissory note may be found in 43 L. R. A., at page 449. 

Judgment may be entered for the plaintifï for want of a sufïîcient 
affidavit of défense. 



In re GOODHILE. 
(District Court, N. D. lowa, 0. D. May 23, 1904.) 

No. 472. 

1. Bankbuptoy— Pbovable Claims— Sdbebndeb of Peefeeence, 

Under the provisions of Bankr. Aet July 1, 1898, c. 541, î 1, cl. 15, 30 
Stat. 544 [U. S. Comp. St. 1901, p. 3418], that "a person shall be deemed in- 
solvent withln the provisions of this act whenever the aggregate of his 
property » » • shall not, at a fair valuation, be sufficient in amount 
to pay his debts," the f act alone that the indebtedness of a retail merchant 
to a Wholesale house Is past due when a payment is made ^hereon does not 
give the créditer reasonable cause to belleve the debtor to be insolvent, and 
that it was intended to give a préférence, so as to render the payment a 
voidable préférence, which. If made wlthin four months of bankruptcy, is 
requlred by section 57g, as amended by Act Feb. 5, 1903, c. 487, 32 Stat. 
799 [U. S. Comp. St. Supp. 1903, p. 415], to be surrendered by the créditer 
before proving his claim. 

In Bankruptcy. On pétitions for review of décision of référée allow- 
ing the claim of Henry Goodhile against the bankrupt's estate, and re- 
jecting that of Wyman, Partridge & Co. 

Deacon & Good, for Wyman, Partridge & Co. and other creditors. 
Cliggett, Rule & Keeler and Hurd, Lenehan & Kiesel, for Henry 
Goodhile. 

REED, District Judge. Warfîeld-Pratt-Howell Company and other 
creditors of the bankrupt filed objections to the claim of Henry Good- 
hile for $1,149.55 against the bankrupt's estate, which objections were 
overruled by the référée, and the claim allowed. Henry Goodhile filed 
objections to the claim of Wyman, Partridge & Co. for $884 and interest, 
which objections were sustained, and the claim rejected. Exceptions 
were saved by the respective parties, and pétitions filed by them' for 
review of the décision of the référée. 

The testimony wholly fails to sustain the objections to the claim of 
Henry Goodhile. It amply supports the findings of the référée, and his 
order allowing the same is approved. 
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The objection of Henry Goodhile to the claim of Wyman, Partridge 
& Co. is based upqn the ground that within four months prior to the 
bankruptcy the bankrupt paid to Wyman, Partridge & Co. certain sums 
of money on her indebtedness to them, which payments were received by 
said Company with reasonable cause to believe that a préférence was 
întended thereby. The référée finds that the bankrupt did pay Wyman, 
Partridge & Co. $100 within such four months ; that the bankrupt was 
then insolvent ; that Wyman, Partridge & Co., had reasonable cause to 
believe that she was ; and that a préférence was thereby intended ; and 
held that the claim of such company should not be allowed, because it 
had not surrendered such préférence. In his record of such finding, 
the référée recites : 

"In my opinion, at the tlme such payment was made the petitioner [the 
bankrupt] was insolvent ; that the owners of this claim were in a position, by 
reason of the same being past due, to know that the bankrupt was in an in- 
solvent condition. I therefore flnd that such payment was a préférence, and 
that claimants were not entitled to share In the assets of said estate." 

It thus appears that the finding of the référée that Wyman, Partridge 
& Co. "had reason to know that the bankrupt was in an insolvent condi- 
tion" is based upon the fact that the debt was past due at the time of 
such payihent. The testimony shows that most of the debt owing by the 
bankrupt to said company was past due at the time of the payment, and 
that the company was urging her to pay, and that she was promising 
to pay as fast as she could; but there is no other évidence to show that 
the company had knowledge or reasonable cause to believe that she was 
insolvent when such payments were made. 

As originally enacted, the bankruptcy law (Act July 1, 1898, c. 541, 
30 Stat. 544 [U. S. Comp. St. 1901, p. 3418]) provides as follows: 

"Section 57g (30 Stat 560 [U. S. Comp. St. 1901, p. 3443]). Clalms of cred- 
itors who hâve received préférences shall not be allowed unless such creditors 
shall surrender their préférences." 

"Section 60a (30 Stat. 562 [U. S. Comp. St. 1901, p. 3445]). A person shall 
be deemed to hâve given a préférence, If being insolvent, he has * * • 
made a transfer of any of his property and the effect of the enforcement of 
such transfer will be to enable any one of his creditors to obtain a greater 
pereentage of his debts than any other of such creditors of the same class." 

In Pirie v. Chicago Title & Trust Co., 183 U. S. 438, 31 Sup. Ct. 906, 
45 L. Ed. 1171, it was held by the Suprême Court that under thèse sec- 
tions a creditor who receives payments from his insolvent debtor within 
four months prior to the fîling of the pétition to be adjudged bankrupt 
is not entitled to prove his daim against the bankrupt's estate, without 
surrendering such préférences, even though he did not know or hâve 
reasonable cause to believe at the time of such payments that his debtor 
was then insolvent. 

By the amendment of February 5, 1903, section 57g (33 Stat. 799, c. 
487 [U. S. Comp. St. Supp. 1903, p. 415]) is made to read as follows: 

"Sec. 57g. Clalms of creditors who hâve received préférences voidable under 
section 60b • » • shall not be allowed unless such creditors shall surren- 
der such préférences." 

"Section 60b [U. S. Comp. St. Supp. 1903, p. 416]. If a bankrupt shall hâve 
given a préférence, and the person receiving it or to be beneSted thereby, or his 
agent acting therein, shall hâve had reasonable cause to believe that it was in- 
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tended thereby to give a préférence, it shall be voldable by the trustée, and he 
may recover the property or its value from such person. * • *" 

Since this amendment, in order to deprive the créditer of the right to 
prove his claim against the banlirupt's estate, it must appear that he 
received from the debtor a payment with reasonable cause to believe that 
a préférence was intended thereby. What then is meant by the words 
"reasonable cause to believe a préférence was intended" ? 

In Merchants' Bank v. Cook, 95 U. S. 342, 34 L. Ed. 412, the Su- 
prême Court, in speaking of the meaning of the words "having reason- 
able cause to believe the party to be insolvent," said : 

"When the condition of a debtor's afifaîrs is kuown to be such that a prudent 
business man would conclude that he could not ineet his obligations as they 
matured in the ordinary course of business, there is reasonable cause to believe 
him to be insolvent." 

This was under the bankruptcy act of 1867, which defines "insol- 
vency" to be "inabiiity to meet one's obligations as they become due 
in the ordinary course of business." Under the présent bankruptcy 
law it is provided that: 

"A person shall be deemed Insolvent withln the provisions of this act when- 
ever the aggregate of his property * * • shall not, at a falr valuation, be 
sufficient In amount to pay his debts." 

Under the présent law, this décision of the Suprême Court would re- 
quire that the condition of the debtor's affairs"must be known to be such 
that prudent business men would conclude that the aggregate of the 
debtor's property, at a fair valuation, was not sufficient to pay his debts," 
before there is reasonable cause to believe that the debtor is insolvent, 
and that a préférence would therefore be the resuit of a payment while 
in such condition. Has it been shown that Wyman, Partridge & Co. 
knew of any such condition of this bankrupt's affairs at the time this 
payment was made ? From the testimony it appears that Mrs Goodhile, 
the bankrupt, was engaged in the mercantile business at Manly, Worth 
county, lowa ; that Wyman, Partridge & Co. were wholesale dealers do- 
ing business at MinneapoHs, Minn.,^with whom and other wholesale 
houses the bankrupt was dealing. In the winter of 1902-1903 she re- 
mitted to Wyman, Partridge & Co., as payment on her account with 
them, a checîc and drafts, at the dates and in the amounts as follows : 
December 2, 1902, check for $100; January 6, 1903, bank draft for 
$100 ; January — , 1903, bank draft for $38. The check of December 
2d was her individual check on the local bank at Manly, which was sent 
by mail to Wyman, Partridge & Co., at Minneapolis, the day it was 
made. This check was paid by the local bank, and afterwards returned 
to the bankrupt. The draft of January 6th was purchased by her from 
the bank, and paid for in money, as was also the draft for $38, and each 
was sent by mail to the Company on the day of its purchase. From the 
certificate and record of the référée, it appears that it was the payment 
of December 2, 1903, by the bankrupt's check, which he finds was re- 
ceived by Wyman, Partridge & Co., with reasonable cause "to know that 
the bankrupt was in an insolvent condition. In such certificate the 
référée says: 

"ïlie évidence shows that the claimant received payment of $100 within 
four montlis prier to the adjudication of the bankrupt; * • * that, at the 
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tlme claimant recelTed sucli payment, the bankrupt was Insolvent and clalm- 
ant's account was past due, and that the check whlch was glven then, and 
was afterwards cashed, was made payable at a date several days In the future 
(rom the time when such check was actually delivered to the claimant. I flnd 
said payment was made within four months prior to the adjudication of the 
bankrupt, and the claimant had reason to know that the bankrupt was in an 
Insolvent condition." 

The only testimony upon which such finding is based is that of the 
bankrupt. After testifying to payments to other creditors, she said : 

"I remember paylng Wyman, Partridge & Oo. on their clalm. December 2, 
1902, I paid $100 ; January 6, 1903, $100 ; and In January, $38. Q. How did 
you make thèse payments? A. I gave a check for $100 December 2. I gave a 
draft for $100 January 6th, and draft for $38 some time In January. I got 
the drafts at the bank, and sent them by mail. * • * Q. What did you do 
with the $100 check you issued December 2, 1902? A. I sent it to them by 
mail. I think I did not get a receipt for It, but got the check back when it 
was paid. Q. Whom did you receive that Check from? A. Manly Bank. I 
inclosed it in a letter to Wyman, Partridge & Oo., and it was afterwards. 
charged to my account at the bank and returned to me. I had been deallng 
with them for some time. Q. Was any of their creditmen to see you before 
thèse payments were made? A. No; but a short time after — some time in 
January — the creditman was there. Q. At the time thèse payments were made, 
was your account past due? A. Most of It was. They had not drawn on me, 
but had threatened to do so ; and we told them we were doing ail we eould, 
and would pay them as soon as we could. Q. On this check to Wyman, Part- 
ridge & Co. are thèse words : 'Pay when dated.' Was that on there when the 
check was sent in? A. Yes; and the check was sent to them the same day it 
was dated. Some of the other checks to other parties were dated ahead, but 
this was sent the day it was dated. The drafts for $100 and $38 I bought at 
the bank, and paid for with money." 

This is ail of the testimony with regard to the payments to Wyman, 
Partridge & Co., and of their knowledge of the financial condition of the 
bankrupt. The check of December 2d is not returned with the testi- 
mony, but Mrs. Goodhile testifies that it was not dated ahead. It may 
be conceded that Mrs. Goodhile was insolvent when this check was made 
and sent to the company also when the drafts were sent in January; 
but there is no testimony from which it can be found that Wyman, 
Partridge & Co. had reasonable cause to believe her to be so at the time 
either of thèse payments was received from her. She was then conduct- 
ing her business in the usual way, so far as the testimony shows, and 
thèse payments were made apparently in the ordinary course of business. 
No agent of the company had called upon her until after the second pay- 
ment was made. On August 35, 1903, she made a written statement to 
this company, as a basis for crédit, showing her assets to be $8,135, and 
her Habilities $891, and net worth $7,334, less whatever sum she was 
owing to this company. It is true that most of the bankrupt's account 
with Wyman, Partridge & Co. was past due at the time of thèse pay- 
ments, and that the company was urging payment, but that is not suf- 
ficient to charge it with reasonable cause to believe that she was in- 
solvent. Neither is the fact that the check was dated ahead, if that were 
true ; and, under the testimony submitted, it was not. Such facts would 
only show that the debtor was unable to meet payments promptly, and 
that is not insolvency, under the présent bankruptcy law. The burden 
is upon the objecting creditors or the trustée to prove that Wyman, 
Partridge & Co. had reasonable cause to believe that the bankrupt was 
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îiisolvent when thèse payments were made. This they hâve failed to do. 
No doubt, they were desirous of obtaining what was due them, and 
they may hâve had suspicions that she was embarrassed or might be 
insolvent, but that is not enough. 

In Grant v. National Bank, 97 U. S. 80, 24 L. Ed. 971, the Suprême 
Court, in speaking of the meaning of the phrase, "hâve reasonable cause 
to believe such person is insolvent," says : 

"It is not enough that some créditer has some cause to suspect the Insolvency 
of his debtor, but he must hâve such a knowledge of facts as to induee a rea- 
sonable belief of his debtor's insolvency, in order to invalidate a security 
taîjen for his debt. To malce mère suspicion a ground of nullity in such a case 
would render the business transactions of the community altogether too inse- 
cure. It was never the Intention of the framers of the act to establlsh any 
such rule. A man may hâve many grounds of suspicion that his debtor Is in 
failing circumstances, and yet hâve no cause for a well-grounded belief of the 
fact. He may be unwilling to trust him further ; he may feel anxious about 
his claim, and hâve a strong désire to secure it ; and yet such belief as the 
ixct requires may be wanting. Obtaining additional security or recelvlng pay- 
luent of a debt under such circumstances is not prohibited by law. Recelvlng 
payment is put in the same category in the section referred to as recelvlng se- 
curity. Hundreds of mon constantly continue to make payments up to the very 
eve of their failure, which it would be very unjust and disastrous to set aside. 
And yet this could be done in a large proportion of cases if mère grounds of 
suspicion of their insolvency were sufflcient for the purpose." 

In Stucky v. Masonic Savings Bank, 108 U. S. 74, 2 Sup. Ct. 219, 
27 L. Ed. 640, the same rule is announced, and, in speaking of Grant 
V. Bank, above, it is said; 

"That case established the doctrine that a créditer dealing with a debtor 
whom he may suspect to be in insolvent circumstances, but of which he has 
not sufflcient évidence, may receive payments without violatlng the bankruptcy 
law. He may be unwilling to trust him further ; he may be anxious about 
his claim, and désire to secure it ; but such belief as the act requires may be 
wanting. Additional security and recelvlng payments under such circum- 
stances are not prohibited by law." 

There are no facts shown in the présent case from which it can be 
found that Wyman, Partridge & Ce, at the time such payments were 
made, had reasonable cause to believe that Airs. Goodhile was insolvent, 
or intended a préférence by the payments she made to it. It follows, 
therefore, that its claim should not hâve been rejected, and the référée 
is directed to allow such claim against the bankrupt's estate. 



In re C. F. BECKWITH & CO. 

(District Court, M. D. Pennsylvanla. June 7, 1004.) 

No. 423. 

1. Bankeuptct— Involttntaet Peoceedings—Paetnership. 

To sustain proceedlngs in Involuntary bankruptcy against a person as a 
partner in a flrm, a partnership in fact must be shown, and not a mère 
holding out by which he may hâve become liable to creditors. 

2, Paktneeship— Evidence to Establish. 

The existence of a partnership may be deduced from facts and circum- 
stances, and where two or more persons are engaged in a joint business 
enterprise, to which they contribute either capital, skill, or labor upon an 
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uuderstandlng, taclt or otherwise, that tbey will share in common the 
profits accruing therefrom, they are partners In fact and in law, both 
between themselves and as to credltors, although there Is no express agree- 
ment to that efflect. 
3. Same. 

Evidence considered, and held to show such relation on the part of a 
défendant in proceedlngs in involuntary bankruptcy to the business con- 
ducted in the name of his codefendant during a séries of years as to 
establish a partnership between them in such business. 

In Bankruptcy. Involuntary proceedings. Hearing on pétition, 
answer, and proofs. 

Frank E. Donnelly and A. V. Bower, for petitioners. 
W. J. Hand and C. J. Galston, opposed. 

ARCHBALD, District Judge. Thèse are involuntary proceedings 
instituted against the firm of C. F. Beckwith & Co., composed, as it 
is alleged, of Charles F. Beckwith, of Scranton, and Frank Cazenove 
Jones, of New York. Beckwith makes no contest, but Jones an- 
swers, denying insolvency and the commission of any act of bank- 
ruptcy, and particularly denying that he was a partner as charged. 
A jury trial was demanded as to ail thèse issues, but it has been with- 
drawn as to the question of partnership, which is submitted to the 
court for disposition on the proofs. 

To maintain the proceedings as to Jones a partnership in fact must 
be shown, and net a mère holding out, by which he may hâve become 
liable to creditors. Collier on Bankruptcy, 61; In re Clark (D. O 
111 Fed. 893 ; Lott v. Young, 6 Am. Bankr. R. 436, 109 Fed. 798, 
48 C, C. A. 654. Otherwise the proceedings might be good as to 
some creditors, with respect to whom this was true, and not as to 
others, as to whom it was not. And we should also hâve instances 
where there was no joint estate to administer, nor any assets other 
than the personal liability of the individuals who had made them- 
selves answerable, a condition which plainly is not contemplated by 
the bankrupt act. In re Kenney, 3 Am. Bankr. R. 353, 97 Fed. 554. 
But the existence of a partnersliip may be deduced from facts and 
circumstances, and does not hâve to be established by proof of an 
express agreement, either oral or written. 22 Am. & Eng. Enc. Law 
(2d Ed.) pp. 39, 40, 65. Where two or more parties are engaged in 
a joint business enterprise, to which they contribute either capital, 
skill, or labor, upon an understanding, tacit or otherwise, that they 
will share in common the profits accruing therefrom, they are part- 
ners in fact and in law, both between themselves and as to creditors. 
22 Am. & Eng. Enc. Law (2d Ed.) pp. 13, 27 ; George on Partner- 
ship, 30; Karrick v. Hannaman, 168 U. S. 328, 18 Sup. Ct. 135, 42 
L. Ed. 484. It is upon this basis, if at ail, that the claim of partner- 
ship hère must be made out. 

The relation between the two parties concerned as respondents in 
thèse proceedings was in the beginning the outcome of social friend- 
liness. Mr. Jones had large manufacturing interests, and young Beck- 
with, on giving up collège in 1896, through family acquaintance and 
influence, secured a place in one of his establishments, to familiarizc 
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himself with the business, and later on was given an agency at Scran- 
ton to sell on commission rubber goods and oils. The oils were aft- 
envards eut off on objection frora the gênerai agents at Philadelphia, 
and Beckwith confined himself to buying and selling mine machinery 
and supplies, including rubber products as they happened to corne in. 
It was not long before he began to need money, and Jones under- 
took to hâve notes discounted for him in New York. At first perhaps 
five hundred to a thousand dollars was raised in this way, but it was 
gradually increased as Beckwith branched out, until it amounted to 
several thousand. In the fall of 1898, after consultation with Jones, 
a party by the name of Derry was taken in by Beckwith, and the firm 
of C. F. Beckwith & Co., ostensibly composed of Beckwith and Derry, 
was formed. Derry contributed nothing but his services and ability as 
salesman, for which he was paid a commission in addition to his sal- 
ary, the necessary capital to carry on the business being obtained, 
as before, by notes with Mr. Jones' indorsements, discounted at bank. 
The advance made in this way while Derry was in the firm reached 
the aggregate of $20,000. The year following another party, named 
Carter, who was expected to contribute both capital and business, 
was taiked of being taken into the concern, and Jones was consulted 
with regard to it, giving it his approval, and stating that when the 
arrangements were complète he would hâve his attorney, Mr. War- 
ner, draw up the partnership papers. The matter fell through, and 
this was not necessary, but the suggestion contained in the latter 
observation is signifîcant. 

In May, 1901, différences arose between Beckwith and Derry, end- 
ing in Derry's withdrawal. Immediately following this Jones was 
consulted by Beckwith as to whether he should continue to use the 
firm name of C. F. Beckwith & Co., and Jones advised him to do so, 
saying that he was still with him, as he had been heretofore. About 
this time also Beckwith undertook to put through a large transaction 
in Steel rails which required extended capital and crédit, and inquiries 
began to be made in commercial circles as to the standing of the fîrm. 
In response to this a call was made on Mr. Jones at his office in New 
York by J. S. Merrill, a représentative of Dun & Co.'s Mercantile 
Agency, who stated the occasion of his coming, and asked for infor- 
mation as to his connection, if any, with C. F. Beckwith & Co. To 
this Mr. Jones replied that he was and always had been a spécial 
partner with Beckwith; that he had known him from a boy, and 
helped him since he left collège, furnishing him capital, and practi- 
callv financing his business. He also stated that C. F. Beckwith & 
Co.'had a capital of from $30,000 to $50,000, and was able to carry 
through any deal that they might undertake, and was made up of 
Beckwith, and himself as a spécial partner, the intention being to 
take in also two other practical men, which would not, however, af- 
fect his own interest. Mr. Jones dénies any such statement, but Mer- 
rill was a man of too large expérience in such work to either misrep- 
resent or be mistaken, and he is corroborated by the report which he 
gave of the interview to the mercantile agency which he represented. 
Neither was this the only time that Jones admitted to being a part- 
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lier. When Beckwith was negotiating for the purchase from M. J. 
Dolphin of the Riverside coal washery, he wanted to make part pay- 
ment in notes, to which Dolphin assented, provided Jones, who had 
been introduced by Beckwith as his partner, would indorse them. 
But Jones said that it would make no différence, as he was interest- 
ed with Beckwith, and would be liable. He also declared that he 
was a partner to Col. Sickles ot New York, and to Mr. Coffin, of the 
Phœnix National Bank, to whom Mr. Beckwith had gone for the pur- 
pose of getting him to negotiate some Western paper. It further 
appears that Mr. Jones was furnished with a statement from the 
books every 30 or 60 days showing the condition of the business, 
and was constantly consulted and kept advised by Beckwith, by let- 
ters and personal interviews, as to just what was going on. In the 
rail deal referred to, he guarantied accounts of the firm to the ex- 
tent of $160,000; and, taking the aggregate of his indorsements dur- 
ing the five or six years that he backed the concern, he loaned his 
crédit, ail told, to the extent of about $600,000. 

The intimate connection which is thus shown, entirely aside from 
any statements or représentations, is hardly consistent with anything 
less than a direct financial interest in the business. With ail Mr. 
Jones' friendliness, it is, to say the least, most unusual that he should 
put up the whole capital required to keep the concern going, in in- 
creasingly large amounts, and intervene, as he did, in the conduct 
of its affairs, not only by advice, but at times by active personal par- 
ticipation, on a purely disinterested basis. And when, in addition to 
the natural inference to be drawn from thèse circumstances, we hâve 
his word for it — not once, but on several occasions, and to separate 
parties — that he was a partner, he cannot well complain, if we con- 
clude from ail the évidence, that in so stating he spoke the undoubt- 
cd truth. It is urged, however, that he said no more to Merrill than 
that he was a spécial partner, implying a Hmited liability to the ex- 
tent of the capital put in. But he did not confine himself to this state- 
ment, declaring, as he did, that the firm was made up of Beckwith 
and himself. Neither is there any suggestion of a compliance with 
the law by which such spécial and limited liability is secured. Fur- 
ther than this, there was no such qualification in his déclarations to 
Dolphin, Col. Sickles, or Mr, Coflfin, nor in the introduction of him 
by Beckwith as a partner, which he permitted to be made to others. 
It is said that in the letters, back and forth, which hâve been put in 
évidence, Beckwith always speaks of the business as his own, laying 
stress on the kindness of Mr. Jones in befriending him, and that those 
from Mr. Jones are of similar ténor. But this is readily explained, 
if not natural, and by no means overcomes the other circumstances 
which hâve been alluded to. Further than this, if letters are to speak, 
that from Mr. Jones of February 11, 1899, is significant. Referring 
to some difficulty which had been expressed in getting orders filled 
by Voorhees & Co., and the priées which they had charged, he 
writes: "I will hâve a full talk with Mr. Voorhees, and if he does 
not give you thèse samples, and does not hereafter promptly reply 
to your enquiries, we will hâve to go somewhere else." And again, 
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on the matter of priées: "It is outrageous for them to act in this 
way, and unless they can pull themselves together, and do business 
in a proper manner, we will hâve to leave them, and we will give 
them this one more chance." The whole of this letter, which is too 
long to repeat, can be consulted with profit on the subject of the rela- 
tion between thèse parties. 

But it is urged that the moneys advanced by Jones were always 
on obligations of the firm, which he merely indorsed by way of ac- 
commodation. It is true that they took this form, and were carried 
on the books as an indebtedness, the firm paying the discount. But 
they were to be paid, according to the arrangement, out of the busi- 
ness, and with that in view this was the only .correct or convenient 
way to treat them. It is also to be observed that Beckwith, as well 
as Derry when he was in the firm, worked on a salary drawn from 
the business, so that it was not as though he contributed his time 
and services as against Jones' money. And being fuUy compensated 
in this way for what he did, Jones, as a matter of equality, was enti- 
tled, particularly if it was so agreed, to hâve the working capital 
which he secured treated and taken care of as a loan. Except as to 
risk, this may hâve given him somewhat the best of the bargain, but 
it certainly does not dispel the idea of a partnership. 

But it is further said that there was no provision for a sharing of 
profits, which is essential to the partnership relation. In re Gibbs' 
Estate, 157 Pa. 59, 27 Atl. 383, 22 L. R. A. 276. That there never 
was a division of profits in fact is true, because of the condition im- 
posed by Jones that the obligations of the firm should be first taken 
care of. But it cannot be said that there was no provision for it. 
On the contrary, Mr. Beckwith testifies that he brought the matter 
up to Mr. Jones, and was put off with the suggestion that it would 
be time enough to talk of that when the notes had been paid which 
were outstanding. This did not put aside the possibility; it simply 
postponed the day. The idea was not rejected as inapplicable to the 
existing relation, but was merely deferred until certain contingen- 
cies had been overcome. Can it be successfully argued that if there 
had been profits to divide Mr. Jones would not hâve been entitled 
to set up and rely upon this remark of Beckwith's as évidence that 
by mutual understanding he was to hâve a share? If it be said that 
the proportion which each was to hâve was not defined, it may be 
answered that an equal division, in the absence of a distinct agree- 
ment, would be implied. At ail events, it is to be observed that the 
right of Mr. Jones to share in the profits was brought forward and 
apparently assented to. It was thus recognized that the business 
was his as well as Beckwith's, which is that with which we are par- 
ticularly concerned. It is difficult to reproduce the transactions of 
years, and what has thus been alluded to in outline has to be filled 
in by natural inference and déduction ; but enough is shown, as it 
seems to me, to establish the essential éléments of a partnership, 
and to warrant the conclusion that it existed between thèse parties 
as claimed. The case may not be free from doubt, but the weight 
of the évidence certainly is that way. 
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On thé îssue raised by the pétition and answer it îs held that a 
partnership existed between the respondents C. F. Beckwith and 
Frank Cazenove Jones, trading as C. P. Beckwith & Co., as charged 
in the pétition, and the proceedings are to that extent sustained. 



CORNBLL STBAMBOAT CO. v. UNITED STATES. 
(District Court, S. D. New York. May 21, 1904.) 

1. Salv AGE— Suit Against United States— Jxjeisdiotion. 

A claim for salvafe is founded on an implied contract, and, where It 
does not exceed $1,000, a suit thereon may be malntalned against tho 
United States in a District Court, under the Tucker act of March 3, 1887, 
c. 359, §§ 1-7, 24 Stat 505, 506 [U. S. Comp. St. 1901, pp. 752-755], whlch 
provides for suits in eitiier the Court of Claiins or a Circuit or District 
Court on "ail Claims founded upon » » * any contract, express or 
Implied, with the government of the United States, * * * in respect 
of whlch claims the party would be entitled to redress against the Uulted 
States either in a court of law, equity or admiralty If the United States 
were suable." 

2. Same— Salv AGE on Duties Colibcted. 

A llghter loaded wlth Imported sugar, on whlch the duties had been 
paid, but whlch was stlU in the custody of the customs ofllcers, was saved 
from flre in the port of New York by llbelant's tug. Beld, that the gov- 
ernment had an Interest in the sugar to the extent of the duty paid 
thereon, and that libelant was entitled to recover from the United States 
salvage on such amount at the same rate allowed against the sugar Itself. 

3. Same— FiNDiNGs of Law. 

In an action against the United States to recover salvage on duties col- 
lected by reason of the salving of merchandlse while in the custody of the 
customs ofEcers, the court wlU not make findings of law definlng the 
powers of the Secretary of the Treasury in respect to refunding the 
duties under Rev. St. § 2984 [U. S. Comp. St 1901, p. 1958], had the mer- 
chandlse been destroyed. 

Action to Recover for Salvage Services. 

Benedict & Benedict, for petitioner. 

Henry h. Burnett, U. S. Atty., and Arthur M. King, Asst. U. S. 

Atty. 

ADAMS, District Judge. This is a pétition filed by the Cornell 
Steamboat Company against the United States for the recovery of 
salvage on certain duties collected by the Government. The main 
facts hâve been, in substance, agreed upon as foUows : 

"Findings of Fact. 

First. The Cornell Steamboat Company is a corporation dnly incorporated 
under the laws of the State of New York, and is résident within the Southern 
District of New York, and is and was on the 9th day of January, 1901, the 
owner of the steam tug R. G. Townsend. 

Second. On or about the 9th of January, 1901, a certain lot of 1,883 bags 
of sugar, whlle on board of a certain llghter called the Bangor, in the waters 
of the Port of New York, was in danger of belng destroyed by flre, and the 
tug R. G. Townsend, belonging to the petitioner, at great risk and padlb ■awfl 
the sald cargo of sugar from destruction by said flrfl^ 
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Third. The said sugar had been Imported from a foreign country, and was 
subject to duty under the laws of the United States ; and at the time of said 
flre had not been delivered to the consignées and was still in the possession 
and under the control of Custom House offlcers of the United States. 

Fourth. The duties on said sugar amounted to $6,000, and said sum had 
been paid to the Government of the United States. 

Fifth. On the 25th of February, 1901, petitioner flled a libel In the District 
Court of the United States for the Eastern District of New York against the 
said cargo of sugar, to recover salvage compensation for the services rendered 
in saving said sugar. The owner of the sugar thereafter appeared and claimed 
the sugar, and filed an answer to the llbel, and such proceedings were had 
that on the 20th day of Aprll, 1901, the court made a decree awarding the pe- 
titioner salvage for its said services in saving the sugar, and flxlng the amount 
of the award for said salvage services at ten per cent, of the value of the 
property saved, and by said decree awarded to the petitioner as salvage the 
sum of Twelve hundred and seventy-four s/ioo Dollars [108 Fed. 277]. 

Slxth. In flxlng said sum the District Court considered the invoice value 
of the sugar only, and in no way awarded a percentage of the value of the 
estimated duties saved to the United States by said salvage services. 

Seventh. A copy of said decree is a copy of said decree referred to above. 

Eighth. Petitioner bas duly flled its pétition hereln In thls District and 
served a copy thereof on the United States District Attoruey for thls District, 
and malled a copy of the same by reglstered letter to the Attorney General of 
the United States, and flled afildavit of such service and mailing with the 
Clerk of thls Court." 

The défendants hère ask for the following conclusions of law^, viz. : 

"Second. If the said sugar had been destroyed by flre, the owners thereof 
would hâve been entitled under the statute, to make application to the Secre- 
tary of the Treasury for a refund of the duties paid upon said sugar, but that 
the granting of said pétition would hâve been entirely a matter of discrétion 
with the said Secretary of the Treasury, and his décision in the promises 
would bave been final and not subject to review by thls or any other Court. 

Fourth. If said sugar had been destroyed by flre, the Government would 
not hâve lost the right to Its duties but could hâve maintained a suit for their 
recovery." 

The finding of thèse conclusions would tend to détermine the matter 
in favor of the Government, because it might then rest with the Secre- 
tary of the Treasury to détermine whether the salvage should be paid 
or not. Although it may be assumed that the Secretary would act 
correctly in the case, in such event, there would be no légal right to a 
judgment. 

Tlie Tucker Act, under which this action was brought, provides 
(chap. 359) : 

"Be it enacted &c. That the Court of Clalms shall bave Jurlsdictlon to hear 
and détermine the following matters : 

First. Ail claims founded upon the Constitution of the United States or 
any law of Congress, * * * or upon any contract, express or implied, 
with the Government of the United States, or for damages, liquidated or un- 
liquidated, in cases not sounding in tort, in respect of which daims the party 
would be entitled to redress against the United States either in a court of 
law, equity, or admiralty If the United States were suable. 

Sec. 2. That the district courts of the United States shall hâve concurrent 
jurisdiction with the Court of Claims as to ail matters named in the preced- 
Ing section where the amount of the elaim does not exceed one thousand 
dollars, and the circuit courts of the United States shall bave concurrent jurls- 
dictlon in ail cases where the amount of such clalm exceeds one thousand 
dollars and does not exceed ten thousand dollars. Ail causes brought and 
tried under the provisions of this act shall be tried by the court without a jury. 
130 F.— 31 
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Sec. 3. * • • 

The judgment of sald court or the Suprême Court of the United States, to 
which an appeal shall lie, as in other cases, as to the amount due, shall be 
binding and conclusive upon the parties. • • * 

** • • * • • * • 

Sec. 7. That It shall be the duty of the court to cause a written opinion to 
be flled in the cause, setting forth the spécifie findings by the court of the 
facts therein and the conclusions of the court upon ail questions of law In- 
volved in the case, and to render Judgment thereon. If the suit be in equity 
or admlralty, the court shall proceed with the same according to the rules 
of such courts." 

Act March 3, 1887, c. 359, 24 Stat 505, 506, 1 Supp. Rev. St. pp. 559-561 [U. 
S. Comp. St. 1901, pp. 752-755]. 

The daim in this action is founded upon an implied contract, based 
upon the principle that the Government has undertaken to do what it 
ought to do. The law has recently been discussed in a salvage daim 
against the Government and it was held that the United States Courts 
hâve jurisdiction to détermine such a daim. United States v. Morgan, 
99 Fed. 570, 39 C. C. A. 653. 

By reason of the amount involved, that action was in the Circuit 
Court but the discussion applies hère and it is unnecessary to go over 
the same ground. 

On the question of the conclusions sought, the Government refers 
to D. M. Ferry & Co. v. United States, 85 Fed. 550, 39 C. C. A. 345. 
That was a case where a pétition was filed under section 2984 of the 
Revised Statutes [U. S. Comp. St. 1901, p. 1958], and the Secretary 
of the Treasury made a ruling relative to duties which had been paid. 
It was sought to review such ruling but the court held it could not be 
done. Referring to the case of Nichols v. United States, 7 Wall. 
133, 19 L. Ed. 135, it was said (page 555, 85 Fed., page 350, 39 C. C. A.) : 

"To avoid the effeet of the Nichols Case upon the question before us, it is 
pointed out that in that case the revenue laws themselves provided a remedy 
by which the taxpayer might brlng the secretary's décision under review in 
the courts, but that hère there Is no such provision. This is true, but the 
Nichols Case did not proceed on the ground that there had been an appeal to 
the courts provided for within the revenue acts themselves ; nor was it In- 
tlmated that a suit in the court of claims would hâve been permitted had no 
such appeal to the courts been provided. On the contrary, the plain efCect 
of the décision is that if the intention of congress is manifest to create the 
secretary of the treasury a tribunal to décide whether a wrong has been 
committed under the revenue law, and has made no provision for an appeal, 
because the revenue law provides a complète System within itself, the pre- 
sumption must be that it was Intended to make the décision of the spécial 
tribunal thus established final." 

It would seem that no conclusion of law should be made hère which 
wotrid apparently. affect the jurisdiction of this court to détermine the 
question involved, and I décline to make the Government's proposed 
conclusions. 

I adopt the following conclusions of law, as proposed by the peti- 
tioner, viz.: 

"Conclusions of Law. 

First. At the tlme of the salvage aforesaid the United States had an In- 
terest in said sugar to the amount of Six thousand Dollars. 

Second. By reason of said salvage service the said sum of Six thousand 
Dollars in duties has been saved to the United States. 
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Third. The petitloner is entltled to recover as salvage hereîn the same per- 
centage on the sum so saved to the United States as was allowed by the 
United States District Court for the Eastern District o£ New Yorli against 
the sugar itself, to wit, ten per cent. 

Fourth. The petitioner is entitled to judgment against the United States 
for the sum ot Six hundred Dollars." 

Judgment for petitioner for the sum of $600. 



LIPPINOOTT V. SUPREME COUNCIL A. L. H. 

(Circuit Court, B. D. Pennsylvania. May 18, 1904.) 

No. 5. 

1. Benefit Life Insueance— Renunciation of Conteacts— Right of Membœe 
TO Rescind, 

A life insurance association renounced its contracta with its members, 
by adopting a by-law, wlthout légal right, by which it attempted to arbi- 
trarily reduce the amount payable on their certificates below the amount 
therein agreed to be paid, and by levying assessments thereunder on the 
reduced amount. A member, on receiving notice of the réduction, refused 
to assent thereto, and declared hls Intention of enforcing the contract as 
made. He tendered the assessments at the former rate, but, on their 
being refused, paid at the reduced rate for more than two years, but 
always under protest, and he then notified the association of his intention 
to rescind the contract, and demanded the return of the assessments he 
had paid before the réduction. Held, that while the payments made after 
the adoption of the by-law were voluntary, and could not be recovered 
back, they did not bind him as an acquiescence in the action talsen, nor 
did his déclaration of his intention to Insist on performance constitute an 
irrévocable élection which precluded him from afterwards rescinding the 
contract and recovering the payments previously made, where the asso- 
ciation was not misled or prejudiced by the delay. 

At Law. On motion for new trial, and for judgment in favor oi 
défendant notwithstanding the verdict. 

Joseph H. Brinton, for plaintiiï. 

J. F. B. Atlîin, Murdock Kendrick, and Frank P. Prichard, for de- 
fendant. 

J, B. McPHERSON, District Judge. This case présents a ques- 
tion that did not arise in Suprême Council, etc., v. Black, 123 Fed. 
650, 69 C. C. A. 414, nor in Daix v. Suprême Council (C. C.) 137 Fed. 
374, recently affirmed by the Court of Appeals for the Third Circuit 
(130 Fed. 101), namely, the right of a member of the défendant order 
to rescind his contract after having once elected not to rescind. The 
facts are undisputed. The plaintiff, upon receiving notice of the 
attempted réduction of his certificate from $5,000 to $3,000, in ac- 
cordance with the by-law passed in August, 1900, refused to ac- 
quiesce, made a vigorous verbal protest at the iirst meeting of his 
local council after receiving notice of the change, declared he would 
never assent to the réduction and would always pay under protest, 
offered to pay assessments at the old rate, and, when this was refused, 
paidat the reduced rate, but always insisting that he did not agrée 
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to the change, until February 28, 1903, when he sent the foUowing 
letter to the council : 

"I beg leave to advise you that I shall discontinue to pay the dues and as- 
sessments on the $5,000 certiflcate issued to me and vvill ask you to return me 
the amount paid by me on the same up to Octoher 1, 1900, at which time by 
the adoption o£ the resolution you abrogated your contract with me." 

Notwithstanding the plaintiff's protest, the décisions make it per- 
fectly clear that his payments under the reduced rate were voUuitary 
payments, in the eye of the law. There was no élément of duress 
either of person or of goods, and without duress a payment cannot 
be regarded as legally involuntary. It may be unwilHng or reluctant, 
but it is nevertheless voluntary, unless it is preceded by the use of 
what the law will déclare to be unlawful compulsion. The rule is 
thus stated in Radich v. Hutchins, 95 U. S. 213, 24 h. Ed. 409 : 

"To cpnstitute the coercion or duress which will be regarded as sufflcient 
to make a payment involuntary — treatlng now the rédemption of the cotton 
as made in money, goods being taken as équivalent for a part of the amount— 
there must be some actual or threatened exercise of power possessed, or be- 
lieved to be possessed, by the party exacting or receiving the payment over 
the person or property of another, from which the latter bas no other lueans 
of Immédiate relief than by maklng the payment. As stated by the Court of 
Appeals of Maryland, the doctrine established by the authoritles is that 'a 
payment Is not to be regarded as compulsory, unless made to emancipate the 
person or property from an actual and existing duress imposed upou it by the 
party to whom the money Is paid.' Mayor and City Council of Baltimore v. 
I«fferman, 4 GUI, 425 [45 Am. Dec. 145] ; Brumagim v. Tillinghast, 18 Cai. 
265 [79 Am. Dec. 176] ; Mays v. Cincinnati, 1 Ohio St. 268." 

See, also, Lonergan v. Buford, 148 U. S. 581, 13 Sup. Ct. 6S4, 37 
L. Ed. 569; De la Cuesta v. Ins. Co., 136 Pa. 63, 658, 20 Atl. 505, 9 
L. R. A. 631 ; and the note to Mayor, etc., v. LefEerman, 45 Am. Dec. 
145. 

Recognizing this fact, the plaintiff does not ask to recover the as- 
sessments that hâve been paid since October 1, 1900, but abandons 
this amount to the council; confining his demand to the sum paid 
before that date, and putting his claim on the ground of rescission, 
and not in any degree upon the ground of involuntary payment. 
The unquestioned facts show plainly that the plaintiff, by his words 
and conduct, declared his intention not to assent to the réduction of 
his certificate, but to hold to the original agreemeat. This he had 
a right to do. The defendant's anticipatory breach could not put an 
end to the contract. The plaintiff's right therein could not be taken 
away at the mère pleasure of the défendant, but the breach gave the 
plaintiff a right to choose whether he would assent to the proposed 
change in the contract, or would refuse such assent. No doubt, he 
was bound to exercise this right within a reasonable time ; but what 
would be a reasonable time in any case is not to be determined so 
much by the lapse of weeks or months, as by considering the circum- 
stances of the parties, and by determining what efïect may hâve iDcen 
produced upon the défendant by a plaintifif's delay. In Black's Case, 
prompt action was taken by the plaintiff. He made his élection with- 
in a month. But in Daix's Case a delay of two years and four 
months was held not to be fatal, because there was no évidence that 
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the défendant had suffered the slightest injury, or that its situation 
had been in the least degree altered, during the interval. It seems 
to me that a similar test should, in fairness and justice, be apphed to 
the facts of the présent case. There is no allégation that the défend- 
ant has been harmed in any manner by what has taken place, or has 
been misled or deceived to its hurt. On the contrary, it has been 
beneiited by the receipt of assessments for nearly 33^ years which the 
pîaintifif cannot reclaim, and is probably further benefîted because it 
has exchanged a liability for $S,000 on the original certificate for a 
liability of $3,875 ; this being the amount of assessments paid before 
October 1, 1900. There is no equity in its contention, but' the plain- 
tiiï must sufïer a total loss upon his certificate if his unwise step, no 
doubt taken in ignorance of the légal efifect of payment under protest, 
was incapable of being retraced. As it seems to me, however, there 
is no sufficient ground for holding that an élection once made is al- 
ways, and under ail circumstances, irrévocable. Suppose that the 
plaintiff, after having tendered his assessment at the old rate, and 
having thereby made manifest his intention to insist upon the original 
contract, had been better advised an hour or two afterwards, or upon 
the next day, and had then sent a notice such as was sent in Febru- 
ary, 1903. Is it possible that any court would enîorce so rigorously 
the ruie requiring him to elect within a reasonable time, that under 
such circumstances his first choice would be held to be final? Of 
course, no matter how short the time that may elapse between his 
first and his second choice, if the defendant's situation should be 
changed, or if it should be misled by his act so that harm would corne 
to it by a change in his attitude, a différent question would be pre- 
sented. It would then be the defendant's right to object, and its ob- 
jection would certainly be décisive ; but where, as hère, it is not even 
averred that injury would be done, and where it also affirmatively 
appears that the défendant is benefîted by the plaintiff's change of 
mind, it seems to me that the power to change ought not, in equity 
and good conscience, to be denied him. There is no reason why the 
défendant should be regarded with spécial favor. Its unlawîul act 
created the situation that called upon the plaintifï to décide promptly 
what he woulJ do, or to delay at his own risk, and a hasty or ill- 
advised décision under such circumstances ought not to be held ir- 
révocable, unless the defendant's condition is somehow changed 
meanwhile, so that revocation now would do it harm. Of course, 
acquiescence in the by-law manifested by a deliberate, even iî an 
angry, payment of the reduced rate, would be a différent matter. 
The plaintiff's payments were not of this kind, however. They were 
voluntary in the légal sensé, because there was no duress, and there- 
fore could not be recovered back, bvit the continued protest made it 
clear that there was at least no acquiescence in the action of the su- 
prême council, and that the reduced rate was paid only because the 
council would accept no more. The défendant was not misled or de- 
ceived, and in this respect the case seems to me even stronger than 
the case of Daix, whose silence was capable of being construed to 
be acquiescence, whereas the plaintiff's continued protests were at 
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least notice to the council that his opinion of the by-law remained 
unchanged. 

A new trial is refused, and judgment is directed upon the verdict 
in favor of the plaintiff. To the refusai to enter judgment for the 
défendant notwithstanding the verdict, an exception is sealed. 



In re BBNSON. 
(Circuit Court, S. D. New York. May 26, 1904.) 

1. Cbiminal Law— Removal op Défendant— iNDiCTMENT—SuFFiciENCY. 

The sufflciency of an indictment agalnst a fédéral prisoner is to be de- 
termined by the court in which it was found, and is not a proper matter 
of inquiry In proceedlngs to remove him to the district in which he is 
triable. 

2. Same— Commission of Offense— Indictment— Peima Facie Evidence. 

In proceedings to remove a fédéral prisoner for trial to the district 
where the offense charged was alleged to hâve been committed, the in- 
dictment is prima facie évidence of the commission of the offense. 

3. Same— Evidence. 

In proceedlngs to remove a fédéral prisoner for trial to the district 
where the alleged crime was committed, the fact that évidence introduced 
failed to establlsh facts sufflcient to constltute the offense charged dld 
not Impair the crédit of the Indictment, nor entitle accused to a discharge, 
since there may hâve been other and more persuasive évidence before the 
grand jury than was ofCered in such proceeding. 

4. Same— Venue. 

Where, in proceedings to remove a fédéral prisoner to the District of 
Columbia for trial, certain counts of the indictment alleged offenses com- 
mitted there, it was immaterial that other counts and the évidence in 
such proceeding dlsclosed offenses committed in another state. 

5. Same— Removal to District of Columbia. 

Rev. St. § 1014 [U. S. Comp. St. 1901, p. 716], provides that, where any 
offender is committed in any district other than where the offense is to 
be trled, it shall be the duty of the judge of the district where the offend- 
er is imprlsoned to issue a warrant for his removal to the district where 
the trial is to be had. Act Cong. Feb. 21, 1871, c. 62, 16 Stat. 426, déclares 
that the Constitution and ail laws of the United States not locally inap- 
plicable shall bave the same force and effect wlthin the District of Co- 
lumbia as elsewhere wlthin the United States. Eelâ, thit though the Dis- 
trict of Columbia was not in existence at the tlme section 1014 was en- 
acted, and the word "district," as used thereln, referred to the judlclal 
districts into which the United States was divided, such section by the 
act of 1871 became applicable to the District of Columbia, and authorized 
the removal of a fédéral offender to such district for trial of an offense 
committed there. 

This is a hearing upon writs of habeas corpus and certiorari. De- 
fendant was arrested upon a warrant issued by a United States com- 
missioner, and, after a hearing before that officer, was committed 
to await the action of the District Judge upon an application to be 
made by the United States attorney for a warrant of removal to the 
District of Columbia for trial upon an indictment found by a grand 
jury of the Suprême Court of the District of Columbia. The charge 
is for several separate violations of the provisions of section 5451, 

î 1. See Crimiuiil Law, vol. 14, Cent. Dig. § 510. 
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Rev. St. U. s. [U. S. Comp. St. 1901, p. 3680], whicli punishes with 
fine and imprisonment any person who promises, offers, or gives any 
money or thing- of value to any officer of tlie United States with in- 
tent to induce him to do or omit to do any act in violation of his law- 
îu'î duty. 

Frank H. Platt and Boardman, Platt & Soley, for petitioner. 
Henry L. Burnett, U. S. Atty., and Ernest E. Baldwin, Asst. U. S. 
Atty., for the United States. 

LACOMBE, Circuit Judge. It is now vi^ell settled that the suffi- 
ciency of the indictment is to be determined by the court in which 
it was found, and is not matter of inquiry in removal proceedings. 
Greene v. Henkel, 183 U. S. 249, 22 Sup. Ct. 218, 46 L. Ed. 177; 

Beavers v. Henkel, 34 Sup. Ct. 605, 48 L. Ed. . This indictment 

avers that défendant was engaged in fraudulent opérations under the 
land laws; that, under orders of the Secretary of the Interior, an 
investigation of his alleged frauds was begun; that the investiga- 
tors were to report to the secretary for the exclusive considération 
and use of the proper ofïicers of the department; that one Harlan 
Avas an officer of the department to whom such report would corne ; 
and that, on a day named, défendant gave a specified sum of money 
to Harlan, with intent to induce him to reveal to défendant, when 
the same should come to his hands, the contents of the said report. 
The principal criticisms of the indictment are that it does not suffi- 
ciently aver that the report was one to be kept secret and confiden- 
lial, nor that it was Harlan's "lawful" duty not to reveal its contents 
to the individual whose malpractices it described, and that, since the 
report was not in existence when the officer was bribed, the offense 
charged could not be committed, because the contingency specified 
(the making of the report) might never happen. Thèse objections, 
however, are to be determined, as above suggested, in the court 
which found the indictment. On any ordinary and natural construc- 
tion of its language, it sets forth an offense under section 5451, Rev. 
St. [U. S. Comp. St. 1901, p. 3680]. 

It has been held in Beavers v. Henkel, 24 Sup. Ct. 605, 48 L. Ed. 

, that, in proceedings to remove, the indictment itself is prima 

îacie évidence of the commission of the offense charged. In this pro- 
ceeding no évidence was introduced by défendant controverting any 
of the averments of the indictment. The government, however, call- 
ed several witnesses, and undertook to prove the offense independ- 
ently of the indictment. Défendant insists that their testimony falls 
short of establishing the necessary facts. It is unnecessary to go 
into any analysis of this proof. Even if it failed in some particulars, 
that circumstance does not impair the crédit of the indictment. Non 
constat but what there was other and more persuasive évidence be- 
fore the grand jury. 

It is further contended that as to some of the counts the évidence 
shows that the offense was committed in California, where the letter 
inclosing the bribe was mailed, not in Washington, D. C, where it 
was received. It is unnecessary to discuss this question hère, since 
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concededly the offenses charged in the other counts were commit- 
ted in Washington. 

Finally it is contended that under section 1014, Rev. St. [U. S. 
Comp. St. 1901, p. 716], there can be no removal to the District of 
Columbia. That section reads as foUows : 

"Sec. 1014. For any crime or offense agalnst the United States the offieuder 
inay * * * by any commlssioner of a circuit court to take bail * * * 
be arrested and imprisoned or bailed, as the case may be, for trial before such 
court of the United States as by law has cognizance of the offense * * * 
and where any offender or witness is committed in any district other than 
that where the offense is to be tried, it shall be the duty of the judge of the 
district where such offender or witness is imprisoned, seasonably to issue, and 
of the marshal to exécute, a warrant for his removal to the district where the 
trial is to be had." 

This was originally (with a slight change, which is concededly of 
no importance) section 33 of the original judiciary act (Act Sept. 24, 
1789, c. 20, 1 Stat. 91). At the time of its original enactment there was 
no District of Columbia, and the word "district," as used in the sec- 
tion, applied to the appropriate judicial district, viz., to one of the 
judicial districts into which by that act the United States was divid- 
ed. ReHance is had upon the opinion of Judge Brown in Re Dana 
(D. C.) 68 Fed. 898. That case, however, went off on the proposi- 
tion that "libel in the District of Columbia does not belong to the 
class of offenses contemplated or provided for by section 33 or by 
section 1014, [since] * * * there has never been any statute, 
either of the United States or of the state of Maryland, making libel 
a criminal offense." The learned judge does discuss removals gen- 
erally, but that part of the opinion is obiter. In the case at bar we 
hâve a crime or offense against the United States, and it is to be ex- 
pected that, even if the language of the original section were not suf- 
fîcient to include the District of Columbia, Congress has provided 
in some way against the extraordinary resuit of its législation, where- 
by an individual who might commit murder upon the steps of the 
Capitol could live in undisturbed security, provided he succeeded in 
getting beyond the limits of the District of Columbia before he was 
arrested. The act of February 21, 1871, c. 62 (16 Stat. 426), now sec- 
tion 93 of the Revised Statutes of the District of Columbia, has ap- 
parently provided for such a case as this. It reads : 

"Sec. 93. The Constitution and ail laws of the United States, which are not 
locally inapplicable, shall bave the same force and effiect within the District 
of Columbia as elsewhere within the United States." 

This places the District of Columbia, so far as practicable, on an 
equality of privilège with the various states and judicial districts of 
the rest of the country. One of the privilèges of a judicial district 
is to hâve persons who within its borders offend against the laws of 
the United States returned from any other district to itself for trial 
before the appropriate fédéral court sitting therein, That privilège 
is made practically available by section 1014, and by the act of 1871 
the provisions of that section "hâve the same force and effect within 
the District of Columbia as elsewhere in the United States." 

The writ is dismissed, and défendant remanded to await the ac- 
tion of the District Judge. 
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THE JOSEPH PEENB. 

(District Court, S. D. New York. May 24, 1904.) 

1. TOWAGE IN HUDSON RiVEE — Floatino Ice — Neoliqence of Tug. 

A tug started from Jersey City up the Hudson to Yonkers, in tht nlgbt, 
wlth libelant's canal boat and another tow belonging to the owner of the 
tug. Encountering floating ice, the master of the canal boat requetted to 
be left, but the tug proceeded wlth her to Yonkers, where she wî* cast 
Joose, and permitted to drlft up the river with the flood tide for îialf a 
mile, while the other tow was being taken care of. She was then brought 
back against the tide, and through the ice. ïhey stopped at a wharf on 
the way, and the master again requested to be left there, but the tug pro- 
ceeded to the wharf where she was to be delivered, where it was found 
that her planks were eut through by the Ice, so that she soon filled. Held, 
that the tug failed to exercise the degree of reasonable diligence and care 
imposed on her by the eircumstances, and especially af ter having continued 
the voyage against the master's protest, and was liable for the injury. 

In Admiralty. Suit against tug for injury of tow. 

Alexander & Asli, for libellants. 
Carpenter, Park & Symmers, for claimant. 

ADAMS, District Judge. This action was brought by Christian 
Heidt, et al., owners of the canal boat A. C. McLaughlin, to recover 
the damages sustained by reason of injuries received by that boat, 
while in charge of the tug Joseph Peene, on the lOth day of January, 
1903. The boat was destined for the wharf of the Fédéral Sugar Re- 
fining Company at Yonkers and it is clainied that she was injured 
through the négligence of the tug, in the following, among other par- 
ticulars : 

2. In that said tug towed said boat 'A. C. McLaughlin' at nlght time through 
the ice, and refused to suspend said towing, when requested until dayligbt, 
and until said boat could be towed without danger of injury by contact with 
the ice. 

o. In towing said boat through the ice, after warned and requested by her 
master not to do so. 

4. In abandonlng said boat and letting her go adrift in the Ice, on the occa- 
sions hereinbefore mentioned. 

6. In abandonlng said boat in the ice after getting her to the dock of the 
Sugar Refînlng Company as before mentioned, and failing to render assistance 
by promptly pumping her ont and otherwise, as she was in duty bound, to 
prevent addltional injury to boat and cargo." 

The answer dénies any négligence and allèges that the tug exer- 

cised : 

"Great care and prudence in said towage service, and that the leak and re- 
sulting damage to said boat was in uo wlse caused through any fault or want 
of care on the part of the said steam tug 'Joseph Peene' or those in charge 
of her." 

The canal boat was loaded with empty barrels, destined for the 
sugar refînery at said wharf, and was taken in tow at the foot of Mor- 
gan Street, Jersey City, at about 1 o'clock A. M., together with an- 
otlier boat, belonging to the tug owner, bound for Yonkers, which 
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was considerably larger than the McLaughlin. The McLauglilin was 
at first taken on the tug's starboard side, but on the trip up, in the 
vicinity of Manhattanville, when ice was encountered, the master of 
the boat asked that she be left at Edgewater. Instead of complying 
with this request, the pilot of the tug dropped the boat astern, and, 
the tide being flood, the vicinity of Yonkers was reached without per- 
ceptible, if any, injury to her. There, however, the Ubellants' boat 
was left to drift up the river for about half an hour, while the other 
boat was deHvered, and by the time the tug was ready to take hold 
of the McIvaughHn again, she was about half a mile above her des- 
tination, which necessitated towing in the ice, against the tide, most- 
ly exposing her starboard side. For this service, the tug took the 
boat behind on two short hnes. On the way to her destination, the 
tug stopped with the boat at Peene's Wharf to rearrange the towing 
Unes and the master of the boat then requested that she be left there 
but the tug master concluded to go on with her. When they arrived 
in the vicinity of the Fédéral Wharf, the tug dropped the boat, while 
she broke up the ice, by doing which the tug succeeded in getting 
the boat up to the wharf, where she could lie diagonally and be made 
fast. There had been only about 5 inches of water in the boat be- 
fore the last towing was attelnpted ; over two feet were found be- 
tween 5 and 6 o'clock; about an hour afterwards between 4 and 5 
feet ; then she filled. It was subsequently found that planks, 2 inches 
in thickness, principally on the starboard side, were eut through by 
the ice, at the water line; others were gouged out but not eut 
through. 

The gênerai relations of a tug and tow hâve been recently defined 
by the Circuit Court of Appeals for this circuit, as follows (138 Fed. 
684, 685) : 

"The tug was nelther a common carrier nor an insurer of the boat or her 
cargo. She was not required to exercise the highest degree of sklll, but reason- 
able diligence and care only. She was bound to know the channel and whethe^ 
she could complète the voyage with safety, so far as safety depended upon 
known facts, or facts easily capable of ascertainment. The agreement of the 
canal-boat to be towed at her own risk did not exempt the tug from liability 
for damages occasioned by her own négligence. That liability does not arise 
out of the towage contract, but Is imposed by law. The master of the tug 
was the pilot of the voyage and responsible for the navigation of both vessels. 
It was his duty to exercise ordinary diligence to see that the tow was properly 
made up, that the hawsers were of the proper length, strong and securely fas- 
tened. On the other hand, the master of a boat offering her for towage repré- 
senta her as sufficiently staunch and strong to withstand the ordinary périls 
to be encountered on the voyage. If she be unseaworthy by reason of weak- 
ness, decay or leaks and such defects are not obvious to the master of the tug 
he wlll be absolved from responsibility where such unseaworthiness causes 
the damage complained of. The tug undertakes only for that degree of skill, 
care and prudence necessary for the management of a seaworthy boat. The 
Margaret, 94 U. S. 494, 24 h. Ed. 146 ; The Quickstep, 9 Wall. 670, 19 L. Ed. 
767 ; The Lady Pike, 21 Wall. 1, 22 L. Ed. 499 ; The William Murtaugh (D. 0.) 
3 Fed. 404; The Syracuse, 6 Blatchf. 2, Fed. Cas. No. 13,717; The Florence 
(D, C.) 88 Fed. 302." The Edmund L. Levy, 128 Fed. 683. 

My attention has not been called to any ice case in point. The 
Packer (C. C.) 28 Fed. 156, has been cited by the claimant. There 
the tug was held not liable because, although the tow was injured, the 
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tug was doing the best it cor.ld under the circumstances and the tow 
concurred in the risk. 

Hère, the towage was conducted at an unusual hour and the mas- 
ter of the tow, after encountering the ice, protested against being 
taken further on account of it. It is doubtful if any serious injury 
was received by the beat from being taken through the ice up as far 
as Yonkers. It probably occurred while she was being towed back' 
through the ice. It is in such respect that neghgence on the tug's 
part is apparent. Having undertaken against the master's protest to 
continue the voyage, thereafter it became incumbent upon the tug 
to take every reasonable précaution to secure the safety of the tow. 
She should, for example, hâve proceeded at once to the Fédéral 
Wharf, instead of leaving the boat to drift, while the barge belonging 
to the tug owner was taken care of, and there was subséquent négli- 
gence in not leaving the boat at Peene's Wharf. The tug failed to 
exercise the degree of reasonable diligence and care, which the cir- 
cumstances required of her. The évidence fully sustains the 3nd, 
3rd, 4th and 6th charges of fault. 

Decree for the libellants, with an order of référence. 



STEPHENSON V. SUPREME COUNCIL A. L. H. 

(Circuit Court, B. D. Pennsylvania. May 18, 1904) 

No. 37. 

1. Natube dp Action— Légal ob Equitable— Avoidinq Settlement fob 
Feaud. 

Where the beneflciary In a Hfe Insurance certiflcate after the death of 
the Insured was Induced by false statements made by représentatives of 
the association to settle her clalm and receipt the certiflcate, her remedy, 
In a fédéral court, at least, is In equlty, and not at law, where évidence 
to avold the settlement and receipt for fraud is not admissible. 

At Law. On motion for new trial. 
vSee 127 Fed. 379. 

F. Earle Von Leer, for plaintifï. 

J. F. B. Atkin. Murdock Kendrick, and Frank P. Prichard, for de- 
fendant. 

J. B, McPHERSON, District Judge. I am clearly of the opinion 
that the plaintifï bas misconceived her remedy, and should hâve sued 
in equity, and not at law. Her husband was a member of the Légion 
of Honor, and held a certificate calling for the payment out of the 
benefit fund of "a sum not exceeding $5,000 in accordance with, and 
under the provisions of, the by-laws governing said fund." In Au- 
gust, 1900, the suprême council passed a by-law reducing the amount 
payable on such certifîcates to $2,000, and on October Ist this by-Iaw 
was put into efifect. The plaintiff's husband died in March, 1901, 
and in September following the plaintifï, who was the beneficiary 
named in the certificate, met two officiais of the Légion, was informed 
by them that the amount to be paid was only $1,900, and that her 
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husband had understood about the réduction, accepted the money, 
signed a receipt upon the certificate for that sum, and delivered the 
instrument for cancellation. This suit is brought to recover the dif- 
férence between the amount thus received and the face of the cer- 
tificate; the ground of recovery being that the by-law has been de- 
clared unlawful by the Court of Appeals of this circuit, and that the 
settlement was invalid, because the plaintifï was deceived by a state- 
ment that her husband had agreed to the réduction, while the tact 
was that he had always paid the assessments at the reduced rate un- 
'der protest. At the trial the certificate was produced by the de- 
fendant under compulsion of a subpœna, and the plaintifï attempted 
to ofifer it in évidence against the defendant's objection, which went 
not only to the paper itself, but to the whole of the évidence that 
sought to invalidate the receipt. I admitted it provisionally, reserv- 
ing the further considération of the objection until the matter could 
be more fuUy argued. The argument has now been had, and the 
resuit has been, as I hâve already stated, to satisfy my mind that the 
plaintiff should hâve proceeded by bill in equity to attack directly the 
receipt and the cancellation of the certificate. Even in the courts of 
Pennsylvania, where équitable défenses are freely permitted in ac- 
tions at law, the remedy by bill has been decided to be the proper 
proceeding under such circumstances as are now presented. Blair 
V. Suprême Council, etc. (a case recently decided, and not yet official- 
ly reported) 57 Atl. 564, was almost identical in its facts, and ofïered 
the Suprême Court of the state an opportunity to say that, although 
an action at law might perhaps be sustained, nevertheless such an ac- 
tion would not be an adéquate remedy, while a bill in equity would 
afïord complète and appropriate reHef. As is well known, the dis- 
tinction between law and equity is much more carefully preserved in 
the fédéral courts, and the power of a court of law to hear évidence 
of the character ofïered by the plaintifï has been expressly denied 
by the Suprême Court of the United States. In George v. Tate, 102 
U. S. 570, 26 L. Ed. 233, where, in an action upon a bond, it was set 
up as a défense that the obligors had been induced to sign the instru- 
ment by fraudulent représentations concerning a suit in attachment, 
the court said : 

"Proof of fraudulent représentations by Myers & Green, beyond the récitals 
in the bond, to induce its exécution by the plaintlfC in errer, was properly re- 
jected. 

"It is well settled that the only fraud permissible to be proved at law in 
thèse cases is fraud touching the exécution of the instrijment, such as niis- 
reading, the surreptitious substitution of one paper for another, or obtaining 
by some other triek or devlce an Instrument which the party did not intend 
to give. Hartshorn et al. v. Day, 19 How. 211. 15 L. Ed. 605; Osterhout v. 
Shoemaker and others, 3 Hill, 513 ; Belden v. Davies, 2 Hall, 433 ; Franchot 
V. Leach, 5 Cow. 506. The remedy is by a direct proceeding to avoid the in- 
strument. Irving V. Humphrey, 1 Hopk. 284." 

This is a décisive authority upon the question, and requires me to 
set aside the verdict and grant a new trial. It is unnecessary, there- 
fore, to consider the further question whether the plaintifï can attack 
the receipt without ofifering to return the money already paid. lu 
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an action of tort, where it was chargea that a settlement had been 
obtained by fraud, it bas been held that an ofïer to return the money 
paid must be proved before the settlement can be avoided (Hill v. 
Raiiway Co., 113 Fed. 914, 51 C. C. A. 544) ; but the rule may not 
apply where the money paid is conceded to be due in any event. 

A new trial is granted. The plaintiff may suffer a voluntary non- 
suit, or discontinue on payment of costs, without préjudice in either 
case to her right to sue in equity. 



ENCXCLOP^DIA BRITANNICA CO. v. AMERICAN NEWSPAPER 

ASS'N et al. 

(Circuit Court, D. New Jersey. June 28, 1904.) 

1. eoPYEiGHT— Violation of Injunction against Infeingkment— Contempt 
Peoceedings. 

One défendant company was publisher of an encyclopsedia, and the 
other was engaged In soliciting orders for the same, which were fllled 
by It wlth books obtained from the publisher. A temporary order was 
granted against botli défendants, restraining them from selling or dellver- 
ing sets containing certain articles alleged to Infringe complalnant's 
copyright, and no more of such volumes were thereafter shipped by the 
publisher. The second company had agencies in différent cities, each 
in charge of a manager, whose duty it was to report each order taken to 
the company, without whose approval no delivery was authorized to be 
made thereon. At once on service of the order ail managers were notifled 
not to make further deliveries of the volumes involved, but that they 
might continue to take orders, which would be fllled as to such volumes 
after the court's order should be vacated or the infringing matter elimi- 
nated by the publisher. Within the week following service of the order, 
certain persons employed for the purpose by complainant obtained from 
such défendant delivery of four sets or parts of sets containing articles 
within the prohibition, each in a différent city, two through a misunder- 
standing of the manager as to the volumes afïected, and two from sub- 
ordinate employés, having no knowledge of the order, in the absence of 
the manager, and in each case in violation of the ruies of the défendant, 
and without waiting for the usual instructions, because of urgent demand 
for immédiate delivery. Held, that such facts did not warrant an adjudi- 
cation that either défendant was guilty of contempt, in the absence of any 
évidence tending to show that the violation of the order was Intentional. 

In Equity. On rule to show cause why défendants should not be 
punished for contempt. 

Frédéric R. Kellogg and John M. Dickinson, for complainant. 
John G. Johnson and Rollin M. Morgan, for défendants. 

LANNING, District Judge. On June 2, 1904, upon application of 
the complainant, a rule was allowed requiring the rlefendants, the 
American Newspaper Association and the Werncr Company, to show 
cause why a preliminary injunction should not be issued against them. 
With the rule went an ad intérim order restraining the défendants from 
ofïering for sale or selling any sets of the Encyclopœdia Britannica, 
heretofore published and sold by the défendants, containing certain 
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articles on "Galveston," "Georgia," and 17 other subjects, lîke or sub- 
stantially Hke other articles on the same subjects copyrighted under the 
laws of the United States and pubiished in the complainant's édition 
of the Encyclopasdia Britannica. The affidavits used on the hearing 
show that, after the restraining order was served on the défendant cor- 
porations, four sets of the enjoined volumes were sold and deHvered to 
four persons, one in Philadelphia, one in Pittsburgh, one in Washing- 
ton, and one in Chicago. The question now to be considered is whether 
either of the défendant corporations has violated the restraining order 
and contemned the authority of this court. 

The Werner Company has its factory in Akron, Ohio. Paul E. 
Werner, the président and gênerai manager of the company, first 
learned of the existence of the restraining order at 2 o'clock in the 
afternoon of June 3d, in the city of New York. He immediately tele- 
graphed to the factory at Akron to make no shipments of the enjoined 
books until further instructions from him. The telegram was received 
by the assistant superintendent about 7 o'clock in the evening of Jûne 
3d, and he immediately communicated its contents to the employé hav- 
ing sole charge of the shipping department. It appears, further, that, 
by the Werner Company's method of conducting its business, no one 
is authorized to deliver any volume or volumes of the Encyclopsedia 
except upon a written order from Otto G. Schultz to the person in 
whose charge such volume or volumes may be, and that Schultz gave 
no order to any person whomsoever for any of the enjoined volumes 
after June 3d. Thèse statements are sworn to by Paul E. Werner, the 
président, Edward P. Werner, the assistant superintendent, Otto G. 
Schultz, the order clerk, and Herman Werner, the shipping clerk. 
Other statements are sworn to by them, none of which are controverted, 
which make it clear that the persons who sold and delivered the in- 
hibited volumes did not represent the Werner Company, and that none 
of thèse volumes were sold or delivered with the consent or knowledge 
of any of the offiicers or employés of the Werner Company. 

The business of the American Newspaper Association is, amongst 
other things, the securing of orders for the Encyclopœdia Britannica 
pubiished by the Werner Company. It has offices in 11 of the principal 
cities of the United States. Each of thèse offices is in charge of a 
manager who hires salesmen to solicit subscription contracts for the 
Encyclopœdia. Every contract received is turned over to the proper 
manager, who forwards it to the central office of the Newspaper As- 
sociation in New York City. From this office instructions are for- 
warded to the managers, and no manager or other person has authority 
to deliver books upon any contract until after instructions concerning 
such contract are received. The restraining order was served on the 
association on June 3d, and on the same day it sent a letter to each of 
its 11 managers, advising them of the issue of a "temporary injunction," 
and saying : 

"If the case cannot be brought up for décision In court immediately, The 
Werner Company wlll simply hold back the six or seven volumes in which 
the copyrighted articles appear, when making shipments to subscribers. and 
wlll prépare entirely new articles to take the place of thèse few pages, and tbe 
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volumes referred to will be shipped later. It Is not neeessary for the managers 
to send notice to ail the agents or say anything to the agents about it unless 
the agents mention It to the managers. The agents can go right ahead and 
take oi'ders just the same as before, and The Werner Company will explain 
to the subscriber when shipment is made that the otber volumes will follow 
in a short time. This should not in any way interfère with the book." 

This letter has been severely criticised by the counsel for the com- 
plainant. But it violâtes neither the letter nor the spirit of the re- 
straining order. Nothing was prohibited by that order except the sale 
and delivery of volumes containing the articles which the complainant 
insisted were infringements of its copyrighted articles. The letter 
shows conclusively that those volumes were to be withheld from sale 
and delivery until a décision favorable to the défendants should be had, 
or until new articles should be substituted for the alleged infringing 
ones. The proofs do not show whether the managers keep on hand a 
supply of the sets of défendants' Encyclopsedia. It is quite probable 
they do. But even so, they had no authority to deliver any sets except 
upon instructions from the New York office to do so. At the time the 
restraining order was served, this rule of business concerning the de- 
livery of books had never been departed from. I am satisfied that 
neither the officers of the American Newspaper Association, nor its 
agents at the central office in New York, had any reason to suspect 
that it would be departed from after such service. 

The suggestion of complainant's counsel that it was the duty of the 
association, immediately upon receiving notice of the restraining order, 
to telegraph its managers and agents in other cities not to deliver the 
books in question, is answered by thèse facts: James L. Armstrong, 
the manager of the Philadelphia office, understanding that the injunc- 
tion applied only to the last 6 volumes of the set of 31 volumes, caused 
the first 35 volumes of the set to be delivered to Walter G. Mulliner 
on June 6th. In Washington, on June 9th, a full set of 31 volumes was 
delivered to Lewis T. Hooper by a lady clerk in the Washington office, 
who had no knowledge of the restraining order, and who made the 
delivery during the absence of the manager of that office in Richmond, 
Va. On June îth the bookkeeper at the Chicago office, having no 
knowledge of the restraining order, and while the manager of that 
office was absent on account of the sickness of his father, delivered a 
full set of 31 volumes to Olinius Oison. And on June lOth William 
H. Pittenger, the manager at the Pittsburgh office, understanding that 
the restraining order applied only to the last fîve or six volumes of the 
set, delivered the remaining volumes of the set to Thomas M. Rééd. 
Each of the four persons making thèse deliveries swears that no au- 
thority for such deliveries existed, and that they were made, without 
waiting for the usual orders or instructions from New York, only be- 
cause of urgent demands for immédiate delivery. They each further 
swear that they hâve never delivered any other sets or parts of sets to 
any persons w'hornsoever without the customary authority. The com- 
plainant admits that it employed Mulliner and Oison to purchase the 
books that were delivered to them. The books obtained by Hooper 
and Reed were doubtiess purchased by like authority. In each of thèse 
four sales the circumstances were unusual, and were made so by the corn. 
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plainant alone. Such sales were unprecedented in the business of the 
American Newspaper Association, and as soon as its officers learned o£ 
the sales they telegraphed instructions to ail their managers not to de- 
liver any sets of the Encyclopsedia except on explicit orders from the 
New York office. 

The facts do not warrant an adjudication that either of the défendant 
corporations is guilty of contempt, and the rule to show cause will be 
dismissed, with costs. 



MDNFOED RUBBER TIRE CO. v. CONSOLIDATED RUBBEE TIRE CO. 

et al. 

(Circuit Court, S. D. New ïork. May 12, 1904.) 

1. Removai. or Causes— Removal bt One or Sevkeal Détendants. 

An action brought in a state court against a number of défendants, ail 
of whom are citlzens of other states, is removable by aiiy one of the dé- 
fendants, although It involves but a single controversy. 

On Motion to Remand to State Court. 

Wallach & Cook, for the motion. 

Mr. Humes and C. W. Stapleton, opposed. 

COXE, Circuit Judge. The plaintiff is a citizen of Georgia; the 
défendants are citizens of other states, none of them being a citizen 
of Georgia. We hâve then a controversy wholly between citizens of 
différent states. I am unable to distinguish this case from Ins. Co. 
V. Champlin (C. C.) 21 Fed. 85. Subsequently followed in this cir- 
cuit in Garner v. Bank (C. C.) 66 Fed. 369, and Trust Co. v. Mackay, 
70 Fed. 8.01. 

The motion to remand is denied. 

T 1. Diverse citizensbip as ground of fédéral jurlsdlctlon, see notes to Sbipp 
T. Williams, 10 C. C. A. 244; Mason v. Dullagham, 27 0. 0. A. 298. 
See Removai of Causes, vol. 42, Cent Dlg. i 90. 
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SCOTT et al. V. MINERAL DEVELOPMENT CD, 

(Circuit Court oî Appeals, Sixtli Circuit May 12, 1904.) 
No, 1,248. 

1. Advebse Possession— Fedebal Courts-— Followinq State Décisions. 

Ttie Kentucky statute of limitations relating to actions for the recovery 
of land has been Hberally construed and applied by the Court of Appeals 
of the State in respect to the adverse possession of settlers which will 
ripen Into a title thereunder, on account of the confusion created by the 
loose practice of the state in issuing patents for confllcting grauts, and 
its décisions, having become a rule of property In the state, will be fol- 
lowed by the fédéral courts. 

2. Same— What Constittjtes— Kentuckï Statutes. 

Under the statute of limitations of Kentucky (Ky. St. 1903, § 2505), 
which requires an action for the recovery of land to be brought within 15 
years after the right to institute it accrues, aud the champerty statute (Id. 
§ 210), which provides that "ail sales or conveyances * * * of any 
Jands * • * of which any other person at the time of such sale, eon- 
tract or conveyance has adverse possession shall be null and vold," the élé- 
ments eonstituting adverse possession are the same. 

3. Same— EXTENT of Possession. 

An entry into possession of any part of a tract of land, under a deed 
containing spécifie metes and bounds and purporting to convey the same, 
gives constructive possession of the whole tract, if not In any adverse 
possession; and a continuation of such possession, although actually of 
only a part, but under claim of title to the whole, for the statutory period, 
will give the occupant title to the whole by adverse possession, at least 
against one out of possession who claims title to the entire tract through 
a single conveyance and source of title. 
4i Same— Sepaeate Tracts Conveyed by Single Deed. 

A title founded on adverse possession under a deed which purports to 
convey the title is wholly independent of prier conveyances or of the 
grantor's actual title, and it is therefore immaterial whether his title 
to the whole was obtained from a single source or through separate con- 
veyances of différent parts of the tract. 

6. Same— Notice or Extent— Kecobd of Deed. 

The record of a deed under which the grantee has entered into possession 
is notice to the world of the extent of his possession. 

6. Same— Kentucky Champeety Statute. 

One holding two adjoining tracts of land under separate patents took 
possession of one and made improvements thereon, and thereafter sold and 
conveyed ail the land as a single tract to défendants, who leased the entire 
tract, and the tenant went into possession of the Improved portion. Held, 
that défendants' possession through their tenant extended to ail the land 
covered by their deed and lease, and that a subséquent conveyance to plain- 
tiff by an adverse claimant was void as to the entire tract, under the 
Kentucky champerty statute (Ky. St. 1903, § 210), which provides that ail 
conveyances of lands of which any other person at the time has adverse 
possession shall be void. 

In Error to the Circuit Court of the United States for the Eastern 
District of Kentucky. 

f 1. state laws as rules of décision in fédéral courts, see notes to Griffln 
V. Overman Wheel Co., 9 C. C. A. 548; Wilson v. Perrin, 11 G. C. A. 71; Hlll 
V. Hite, 29 C. C A. 55a 

130 F.— 32 
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Wm. B. Dixpn and J. F. BuUitt, for plaintiffs in error. 
S. B. Dishman, D. D. Fields, and T. L,. Edelen, for défendant in er- 
rer, 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. This is an action of ejectment brought 
by the Minerai Development Company to recover the possession of 
certain parcels of land in Letcher county, Ky. The défendants John 
S. and Mary D. Wentz claim to own the lands, and Scott and Raleigh 
were their tenants in possession of some of them. The plaintiiï founds 
its claim of title upon a patent made by the state February 28, 1874, to 
William H. Nickels for a tract consisting of 34,800 acres of land in said 
county on a survey made by him in 1873. The tract so patented was 
on February 3, 1882, conveyed by Nickels to Joseph B. Altemus and 
William D. Jones, who, on December 7, 1883, conveyed the same to 
Altemus, Benson, and McGeorge upon a trust expressed in a contem- 
poraneous instrument for certain named beneficiaries. In conséquence 
of the résignation and death of trustées and the transfer of interests 
of the beneiSciaries, the trustées and the beneficiaries on July 15, 1901, 
conveyed the tract to the plaintiiï in this suit, a corporation organized 
under the laws of Virginia, and in exchange therefor the corpora- 
tion issued its stock to the beneficiaries in the proportion of their re- 
spective interests and in an amount agreed upon. Claiming that thèse 
défendants were in possession of, and unlawfully withholding the pos- 
session of, parcels of the Nickels grant above mentioned, the plaintiff, 
on January 20, 1902, brought this suit. 

The défendants pleaded to the jurisdiction that the conveyance to 
the plaintiff by the trustées, who had theretofore held title to the lands 
conveyed, was f raudulently made for the purpose of enabling the plain- 
tiiï to bring suit therefor in the United States court, which the trustées 
could net hâve done ; it being further alleged that the cestuis que trust, 
by virtue of their stockholdihg interest, had resumed their relation 
to the property conveyed. They also filed an answer to the pétition 
claiming title in John S. and Mary D. Wentz, and, further, that the 
défendants, and those under whom they claimed title, had been in ad- 
verse possession of the lands for more than 15 years prior to the 
commencement of suit, and also that the conveyance to the plain):iiï 
of the lands was made while they were adversely held by the défend- 
ants or their grantors, and was therefore void for champerty. We take 
no notice of some preliminary plëadings, as they are not now material. 
Under the Practice Code of Kentucky the objection to the jurisdiction 
might properly hâve been incorporated in the answer. We so held in 
Roberts v. Langenbach, 119 Fed. 349, 56 C. C. A. 253. But, as the case 
■ was tried by a jury iipon ail the issues, the same conséquences hâve re- 
sulted as if ail the défenses had been joined in an answer. The jury, 
under the direction of the court, found that the plea to the jurisdiction 
was not sustained ; that is to say, such is the efïect of their verdict, al- 
though no separate verdict was taken on that issue, as should hâve been 
done in regular order. But in the resuit it is immaterial now that such 
practice was not pursued, and no question is raised upon it. We think 
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the court did not err in instructing the Jury that the défense presented 
by the plea was not sust3,ined. In support of it nothing was shown 
except the bare facts of the conveyance of the land to the plaintifï 
and the conditions of the transfer above recited. On those facts alone 
there would be no fair ground for the conclusion that the parties col- 
luded to falsely create the appearance of jurisdictional facts, or that the 
légal efifect of the transaction was such as to defeat the jurisdiction. 
But the trustées, who were called as witnesses, testified that the exi- 
gencies of the business to which the trust had relation . suggested the 
transfer as a proper and advisable proceeding. We do not think that 
the facts are so nearly similar to those in the case of Lehigh Mining & 
Manufacturing Co. v. Kelly, i6o U. S. 328, 16 Sup. Ct. 307, 40 L. Ed. 
444, to which référence is made, as to require a différent conclusion 
from that which we hâve indicated. 

The other issues concern the merits. Under the peremptory in- 
struction of the court the jury rendered a verdict awarding some of the 
lands in controversy to the plaintiff and some to the défendants. The 
correctness of this instruction is the matter we hâve to détermine. The 
défendants complain that by error of the court they hâve been deprived 
of several parcels of the land to which they had valid title by adverse 
possession, or that in respect to one or more the plaintifï was pre- 
cluded by the statute of the state concerning champerty. The founda- 
tion of the défense arising upon adverse possession is the Kentucky 
statute of limitations, which provides that "an action for the recovery of 
real property can only be brought within 15 years after the right to in- 
stitute it first accrued to the plaintiff, or to the person through whom 
he claims." Ky. St. 1903, § 2505. The right accrues when another 
person takes adverse possession of the owner's lands. Of course, if 
the adverse possession is not maintained for the period mentioned, the 
statute is inoperative, for it imports that there must be a continuons 
right of action during that period. Inasmuch as the Kentucky statute 
against champerty is involved in the controversy and will be referred to 
in the discussion of the eiïect of adverse possession, it is hère quoted, as 
follows : 

"Ail sales or conveyances, Including those made under exécution, of any 
lands, or the pretended right or title to the same, o£ which any other person, 
at the time of such sale, contract or conveyance, has adverse possession, shall 
be null and vold." Ky. St 1903, § 210. 

It would seem that the adverse possession hère intended is the same 
as that which, if continued for the requisite period, would give title 
under the opération of the statute of limitations above quoted. During 
the years 1900, 1901, and 1902 the plaintiffs in error John S. and Mary 
D. Wentz, défendants below, purchased and received conveyances of 
several contiguous parcels of land lying within the boundaries of the 
Nickels patent. One — and much the larger — tract, lying in the north- 
eastern and eastern part of the entire tract purchased by them, was 
conveyed to them October 13, 190D, by J. J. Lewis by deed of that date. 
On December 10, 1900, they acquired by deed from D. M. Collier an- 
other parcel adjoining that purchased from Lewis, and lying in the 
northwestem part of their whole tract. On January 2, 1902, they pur- 
chased of Hiram Raleigh and received his deed for another parcel ad- 
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joining that purcliased of Lewis, and lying on the south side of the 
western portion thereof. Meantime, on December 20, 1901, they had 
purchased from A. J. Crager a parcel lying next west of the Raleigh 
parcel, and took his deed therefor. Thèse Raleigh and Crager lands oc- 
cupied the southwestern part of their entire tract. At the time Nickels 
obtained his patent for the 34,800-acre tract several prior patents had 
been granted by the state for différent parcels of the tract patented to 
him, and to whicli his patent tlierefor conveyed no title. When Lewis 
acquired his tïtle to tlie western portion of tlie land deeded by him to 
John S. and Mary D. Wentz, which was in 1883, a considérable part 
thereof was, and for a long time had been, settled upon and culti- 
vated by his grantors and those under whom they claimed title. One of 
the patents above mentioned, older than that to Nickels, covered a 
strip or parcel which, in one side of it, included a part of the settlements 
just mentioned. On getting his deed in 1883 Lewis extended the occu- 
pation and improvement of the land deeded to him on the parcel cov- 
ered by the old patent, and also on the land not covered by it, but cov- 
ered by the Nickels patent, and lying on that side of the old patent 
beyond which the older settlements extended. Evidence was adduced 
at the trial tending to show that Lewis, claiming title to the extent of 
the boundaries of his deed, had continued and extended the actual occu- 
pancy of the land within the limits of the old patent, and on that side 
of it where the old improvements had been made, from 1883 until 1900, 
when he deeded to the Wentzes, and that they continued the occupancy 
until the commencement of this suit. Neither Lewis nor the Wentze? 
had occupied or improved any portion of the land lying on the other 
side of that covered by the old patent above mentioned. 

The court below was of opinion that, while the adverse possession 
shown of the land lying on that side of the older patent on which the 
actual occupancy and improvements were made entitled the défendants 
to maintain their défense as to ail the lands on that side and within 
the boundaries of the deed to Lewis, yet, as that portion was eut off 
from the other part of the land covered by that deed by the interven- 
ing older patent which prevented the Nickels patent from attaching to 
the land covered by said older patent, such occupancy on one side of 
the old patent would not extend the possession to that part of the land 
included in the deed to Lewis over and beyond the older patent. The 
court did not say so in terms, but that is the plain inference from its 
instructions to the jury, which were to find a verdict for the défend- 
ants for the land on the one side of the old patent and for the défend- 
ants on the other. 

In this, we think, there was error. It is apparent from the décisions 
of the highest court of Kentucky that, on account of the mischiefs which 
had ensued from the loose and indiscriminate practice which had pre- 
vailed of patenting lands in that state without taking the necessary pré- 
cautions to ascertain whether they had been patented before, and the 
chaotic condition of land titles which had resulted therefrom. that court 
has givcn a libéral interprétation of the statutes above mentioned in 
respect of the adverse possession therein intended in favor of actual 
settlers with a view to quieting titles. The décisions of that court in 
respect to this subject hâve bccomc rules of property, and the statutes 



SCOTT V. MINERAL DEVELOPMENT 00. 501 

as expounded and applied by the court furnish the governing law for 
tlie fédéral courts. Elder v. McClaskey, 70 Fed. 529, 17 C. C. A. 251. 
It is the settled law net only in Kentucky, but elsewhere, that an entry 
into possession of a tract of land under a deed containing spécifie metes 
and bounds and purporting to convey the same gives a constructive 
possession of the whole tract, if not in any adverse possession. Elli- 
cott V. Pearl, 10 Pet. 412, 9 L. Ed. 475. And it is equally well settled 
that such an entry upon some part of the land purporting to be conveyed 
followed by a continuous adverse possession, though it may be actualh- 
of such part only, under claim of title to the whole tract, will, if pro- 
longed for the period prescribed by the statute of limitations, give to 
the occupant a title superior to that of the original owner. The Ken- 
tucky Court of Appeals holds that, in order to prevent the application of 
this rule, the adverse possession of another must be that of one holding 
title, and that the limitation is not made in favor of Etrangers to the title. 
Bush v. Coomer, 69 S. W. 793, 24 Ky. Law Rep. 702. In the présent case 
it is not claimed that any one in the chain of the plaintiff's title was ever 
in actual possession of any part of the land covered by the Nickels patent. 
That qualification of the rule may therefore be eliminated ; and it must 
foUow that the entry of Lewis upon the land described in his deed un- 
der claim of the title which it purported to convey gave him possession 
of the whole tract covered thereby, unless there was some obstacle 
arising from the previous condition of the title to the land or some part 
of it. But how could any such obstacle arise? The claim is against 
ail the world. The deed and the entry thereunder are the foundation 
of the title accruing to the claimant if he maintains his possession under 
his claim for the requisite period. It is immaterial for this purpose 
what the title of his grantor was, or from how many persons, or in 
what parts or interests, it was acquired by the grantor, or, in deed. 
whether he ever acquired any title to any part of the land. It is ail 
one to the grantee to whom the deed assumes to convey the title. His 
reliance is on what his deed purports to convey to him, and his position 
is against everybody else, including his own grantor, unless some spé- 
cial fact is shown which qualifies the purpose of the grantee in taking 
and maintaining the possession. 

In Elder v. McClaskey, supra, a deed under which possession had 
been taken and held purported to convey the entire estate, though it did 
not in fact, for the grantor had only a part interest therein ; and it was 
contended that the adverse possession was qualified thereby. But Judge 
Taf t, who delivered the opinion of the court, said : 

"It is imjnaterlal that the fee-simple deeds under which the entries were 
made actually vested only the title to a life estate, or an undivided interest. 
The extent of the interest purporting to be conveyed characterizes the entry 
and subséquent possession, and shows beyond doubt that they were made 
under a claim to the whole, and with intent to oust ail others asserting an 
interest. This is well-settled by fédéral and state authorities." 

And a number of cases are cited in confirmation of his statement. 
That in such cases the grantee is not affected by anything behind his 
own deed is confirmed by the rule that he holds adversely to his gran- 
tor. It was so held in Elder v. McClaskey and cases there cited. Cly- 
mer's Lessee v. Dawkins, 3 How. 690, ii L. Ed. 778; Croxall v. Sher- 



502 130 FEDERAL EEPOKTBB. 

rerd, 5 Wall. 287, 18 L. Ed. 572 ; Merryman v. Bourne, 9 Wall. 600, 19 
L. Ed. 683; Bybee v. Oregon & Cal. R. R. Co., 139 U. S. 681, 11 Sup. 
et. 641, 35 L. Ed. 305. 

In Watkins v. Holman, 16 Pet. 25, 54, 10 L. Ed. 873, Mr. Justice 
McLean, after stating the rule as elsewhere held, said : 

"In Kentucky it is well establislied that a purchaser, who bas obtained a 
conveyance, holds adversely to the vendor, and may controvert his tiîle. 
Voorbies v. White's Heirs, 2 A. K. llarsh. 27 ; Winlock v. Hardy, 4 Litt 2T4. 
And this Is the settled doctrine on the snbject." 

In Merryman v. Bourne, 9 Wall. 592, 19 E. Ed. 683, Mr. Justice 
Swayne, referring to those who had been in adverse possession, and the 
principle by which a lessee is estopped, said : 

"How many such parties were In possession, what portion of the premises 
their possession embraced, and whetber their possession under Fultou was 
as vendees, lessees, or otherwise, does not appear. If they were grantees In 
fee, the principle relied upon bas no application. It is one of the incidents 
of subinfeudatlon, and was brought into the common law from the feudal 
System. It does not reach the relation of vendor and such a vendee. ïhe 
latter holds adversely to ail the world, and bas the same right to deny the 
title of his vendor as the title of any other party." 

Thèse cases prove how absolutely independent of previous titles is 
that which is built up by an adverse entry, followed by continuai posses- 
sion under color of title by a deed which purports to convey it. Of 
course, we are not now speaking of those cases where the deed received 
and the entry made are affected by a trust or some duty owing to 
the grantor by reason of some fiduciary relation. If this be so, it is diffi- 
cult to see how the entry of Lewis into the land covered by his deed 
under a claim of right to the whole tract and his maintenance of the 
possession so taken for more than 15 years could be aiïected by show- 
ing how or by whom the différent parcels were previously held. The 
suggestion is that the Nickels patent while it professed to be for the 
whole tract of 34,800 acres, was, in efïect, a conveyance only of what 
was left after satisfying previous patents located in the midst of it ; that, 
therefore, the land covered by the old patent within the bounds of the 
deed to Lewis was not in fact the land of those claiming under the 
Nickels patent, but that of a stranger ; and that possession taken of that 
was not notice to them of the assertion of a claim of right to any part 
of their land. But the fact is that Nickels himself and those deriving 
title from him were always claiming the whole tract covered by his 
patent, and it was so, by the terms of the deed, convey ed to the plaintiff 
in July, 1901 ; and it would seem there is scant ground for the com- 
plaint that the predecessors of the plaintiff were not affected with notice 
by reason of the fact that on the réduction of their claim to its valid 
limits they are obliged to yield to an older patent this parcel inside the 
Lewis tract. Such a proposition as this would seem to be wholly incon- 
sistent with the elementary principles applicable to the subject. But 
we will décide no more than is necessary to the présent purpose. Ac- 
tual possession was taken by Lewis not only within the limits of the old 
patent, but also of parts of the Nickels tract within the bounds of that 
patent. The owners of that title were thereby warned that Lewis was 
claiming some of their land, and they were thereby put upon inquiry as 
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to what his daim was. The most reliable and certain sources of infor- 
mation were Lewis himself or the record of his deed, either of which 
would hâve disclosed the extent of the claim under which he had entered 
and was maintaining adverse possession. That deed had been on rec- 
ord in the county registry 17 years when this suit was commenced. In 
Clymer's Lessee v. Dawkins, 3 How. 674, 11 L. Ed. 778, it was held 
that partition proceedings of land held in common, on file or of record 
in the ofBce of the clerk of the county court, was of a sufficiently pub- 
lic character to charge the other tenant in common with notice, though 
he was not a party thereto. Such inquiry, made by the plaintifE's gran- 
tor, would hâve shown to them that his deed covered not only their land 
on that side of the old patent on which his actual occupation was taken, 
but also the parcel covered by the old patent, but claimed by them, and 
their land beyond, and that his possession was adverse to ail concerned, 
whether themselves, the owners of the older patent, or anybody else. 
They were bound to know that the effect of an entry so taken would 
not be altered by the fact that the land covered by the deed under which 
the entry was made had been owned or claimed in severalty by différent 
individuals. The deed to Lewis, which covered the land in question, 
was of a single tract, and not of parcels. His claim was not one thing 
in one place and of another sort in another place, but it was one claim 
over the whole tract ; and his entry was by construction of law coex- 
tensive therewith, and had identical effect in ail parts of the land cov- 
ered by the deed. The claimant is not, without clear proof, supposed to 
hâve investigated the titles to the several parts of his purchase, and reg- 
ulated his conduct and purpose by référence thereto, intending perhaps 
an adversary position as to some and a subordinate one as to others, for 
that would be an extraordinary case. 

In Ellicott V. Pearl, 10 Pet. 412, 9 L. Ed. 475 — a case involving the 
title to land in Kentucky — ^the possession relied upon by the défendant 
was one taken by him under a deed of 7,000 acres, which included two 
contiguous tracts covered by separate patents of 2,000 and 1,000 acres, 
respectively. He took actual possession of one of them ; that is to say, 
he settled upon and occupied a part of it. It was contended that such 
settlement and occupation of that tract was not an adverse entry and 
possession of the other tract. Mr. Justice Story, in his opinion, pointed 
out that the deed to Pearl was of the whole tract of 7,000 acres by metes 
and bounds, and that "the law construes the entry to be coextensive 
with the grant to the party upon the ground that it is his clear inten- 
tion to assert such possession" ; and then, in référence to the contention 
of the plaintiff above stated, said : 

"If the possession Intended was that of Pearl, as both tracts were wlthin 
his tract of 7,000 acres, it Is clear that his possession would extend over both 
tracts upon the principles already stated." 

The plaintiff, in his request for instruction, had also contended that 
a possession of the other included tract by a settlement thereon under 
the title of Pearl would not be an adverse possession of the first. After 
disposing of this contention, the learned justice further said : 

"In truth, the instruction asked seems to bave proceeded upon a ground 
perfectly untenable in itself, and that is that as to third persons, who are in 
under title or color of title, their possession is to be bounded and limited by 
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the nature and estent and origin of the distinct titles of their adversary, and 
not by that under which they themselves hâve entered and taken possession." 

It is proper to observe in this connection that the pétition of the plain- 
tifif avers that the défendants are in possession of this land in dispute, 
and proof of the averment was necessary to its recovery. As their 
possession vi^as but the continuation of that of Lewis, it is clear that the 
plaintifï must rely upon the proposition which it nov/ disputes that the 
entry and possession of Lewis extended over the parcel in dispute. 

The décisions of the Court of Appeals of Kentucky give full récogni- 
tion to, thèse principles as the foundations of the law of that state upon 
this subject. They are too numerous to be separately discussed. Sev- 
eral of the earlier cases are referred to in Ellicott v. Pearl, supra, and 
shown to be in accord with the principles there announced ; to which 
we add : Calk v. Lynn's Heirs, i A. K. Marsh. 346 ; Taylor v. Cox, 2 B. 
Mon. 430; Smith v. Frame, 3 A. K. Marsh. 231 ; Campbell v. Thomas, 
9 B. Mon. 82; Beeler v. Coy, Id. 312; McLawrin v. Salmons, 11 B. 
Mon. 96, 52 Am. Dec. 563 ; West v. McKinney, 92 Ky. 638, 18 S. W. 
633; Bush V. Coomer, 69 S. W. 793, 24 Ky. Law Rep. 702; Altemus' 
Assignée v. Potter, 69 S. W. 1083, 24 Ky. Law Rep. 795; Kirby v. 
Scott, 73 S. W. 749, 24 Ky. Law Rep. 2175. Some of thèse cases are 
cited by both sides in support of opposite contentions. But it is ap- 
parent that there has been little déviation in respect to the principles 
which dominate the question we are now considering, however they 
may hâve been applied in particular cases. 

À case upon which much reliance is placed by counsel for plaintiff is 
that of Smith v. Frame, 3 A. K. Marsh. 231. It appears that Smith held 
a deed for two tracts of land of 400 acres each, adjoining each other, and 
for each of which his grantor had taken separate patents of différent 
dates. A senior patent underlaid the patent for one of thèse tracts 
throughout nearly its whole extent. Frame held under a deed which 
included a strip ofï one side of both the Smith tracts, one part of which 
strip extended over the senior patent above mentioned. On this ex- 
tension Frame made entry and improvements, and had lived there for 
more than 20 years. But he never actually entered with intent to take 
possession upon that part of the land deeded to him which was part of 
the other tract of Smith, and the question was whether his possession 
on the 400-acre tract which was underlaid by the senior patent should 
be extended to that part of the land in the other 400-acre tract covered 
by his deed, but upon which he had made no entry. The court held 
that it should not. The reason assigned was that the entry and posses- 
sion of Frame was only upon land of which Smith had no title, but 
which belonged to the owner of the senior patent, and not at ail upon 
Smith's other tract, which he did own. It does not appear whether 
Smith had ever asserted title to the land underlaid by the senior pat- 
ent, or made any such entry or held any such occupation as would con- 
structively extend his possession over both tracts. But whether he did 
or not, the essential différence between that case and this remains that 
there was no actual possession taken of any portion of the land of which 
Smith had title, while hère the possession of Lewis included land of 
which the plaintiff or its grantors did hâve title, and that is the same title 
upon which it now seeks to recover. 
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Another case which is cited for the plaintiff to support the ruling of 
the Circuit Court is that of West v. McKimiey, 92 Ky. 638, 18 S. W. 
633. The heirs of McKinney brought an action to obtain possession 
of a pièce of land lying within the boundaries of a large survey con- 
sisting of 18,000 acres. He had never obtained any patent, but had 
entered upon and maintained possession of a small part thereof. Much 
of the 18,000 acres had been sold in parcels scattered through the sur- 
vey, and were owned and occupied by the owners in such manner as to 
leave the unused parts dissevered from one another. West had en- 
tered upon one of thèse parts, and held possession under claim of right 
to the extent of the boundaries of that part. The plaintiffs relied upon 
the entry by their ancestor and bis occupation of a part of his survey 
as extending over every one of the dissevered parcels including that 
of West, and the lower court so held. But the Court of Appeals re- 
versed the judgment, and in stating the grounds of its décision said, 
"No patent or deed that would bring to the plaintifïs a constructive pos- 
session being exhibited, an actual possession must be shown," and it 
was held that, as there had been no such possession, there had been no 
ouster by the défendant, and nothing to prevent his occupation from 
extending to the limits of his boundaries. But hère, as bas already 
been stated, Lewis entered under a deed, and he had not conveyed the 
intervening parcel, but held and occupied it himself. If he had no 
deed, and the intervening parcel had been owned and occupied by oth- 
ers, a very dififerent case would be presented. Thèse are the most 
relevant Kentucky cases of those which are relied on by the plaintifif. 
We think they are not in conflict with the principles which should gov- 
ern our décision. 

Counsel for plaintiiï (in the court below) place much reliance upon 
the case of Carter v. Ruddy, 166 U. S. 493, 17 Sup. Ct. 640, 41 L. Ed. 
1090, as supporting their contention that, where the land adversely held 
consists of several parcels, the possession of one will not be extended to 
the others. But an examination of that case shows that it is not incon- 
sistent with the rule as we hâve stated it, but is in accord with it. The 
deed imder which the adverse possession was claimed to hâve been held 
described the land as a block consisting of 24 lots of certain described 
dimensions and locality, and there was évidence that thèse lots had been 
marked out on the ground, and that the plaintiff, who was grantee, had 
occupied some of them, but not the lot in controversy. The court had 
charged the jury that, if the plaintiiï held the land as one tract or parcel, 
his possession of one or more lots would give him possession of the 
entire tract, but if it was eut up into separate lots, and so marked upon 
the ground, and was held and treated as distinct tracts, possession of 
ail of them must be shown. The jury having found the latter to be 
the case, the court, approving the instructions, affirmed the judgment. 

It is of little or no conséquence that parts of the Lewis tract were 
known and called by parti cular names, or that they had at some time 
been possessed by différent persons. They were none the less one tract 
when deeded to Lewis. 

In dealing with this portion of the Lewis tract in controversy, if we 
understand the facts correctly, what we hâve said with respect to the 
conséquences of the adverse possession of Lewis is sufRcient to dispose 
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of that part of the controversy, and we shall not consider the other 
ground of défense. 

With respect to that part of the tract conveyed to the défendants 
Wentz by D. M. CoIHer and wife on December lo, 1900, which is in- 
volved on this writ of error, the facts are that the conveyance was of 
the whole tract by metes and bounds, and not in parcels. The deed 
was recorded in the clerk's office on the 29th of the same month. On 
February i, 1901, the grantees in that deed made a lease of the whole 
tract covered by that deed to Winfield Scott for the term of one year, 
and at the expiration of that lease they, on January i, 1902, gave him 
another lease of the same premises for the year 1902. This Collier 
tract, prior to his deed to the défendants Wentz, had b.een held by Col- 
lier claiming under two patents, one for the northern part and the 
other for the southern part. Thèse patents were junior to the Nickels 
patent. He had occupied the southern part for rfiore than 15 years, and 
this was awarded to the défendants by the verdict and judgment of the 
lower court upon the effect of CoUier's adverse possession. But it 
does not appear that Collier actually occupied the northern part, which 
is the parcel hère in controversy. On getting his lease of February, 
1901, Scott, claiming to the extent of the boundary of his lease, entered 
thereon, and continued the actual possession of Collier on the southern 
part. We shall not consider the effect of CoUier's adverse possession 
of the southern part upon the title to the northern part. And the ques- 
tion is whether the grant of Collier to the défendants Wentz of the 
cntire tract followed by the entry and actual occupation by their lessee, 
Scott, upon the southern part, worked a disseisin of the whole tract, so 
that they were in adverse possession of the whole thereof at the date of 
the deed to the plaintiff in July, 1901. If they were, the deed was void 
as to this land under the champerty act. If, as has been repeatedly 
held, the défendants Wentz, grantees of Collier, had no concern with 
the manner in which Collier had acquired his paper title, or the validity 
thereof, it was immaterial whether he held the tract he assumed to 
convey under one patent or under several. The Nickels patent, under 
which the plaintiff claims, covered the \yhole tract. So did the deed 
from Collier. If Collier had never had any color of title, nor any pos- 
session, the entry of the défendants and taking adverse possession of 
part would be an ouster of the land covered by their deed. For the 
présent purpose the previous possession by Collier of the southern part 
is wholly immaterial. This part of the controversy is completely gov- 
emed by the rule affirmed in Ellicott v. Pearl, to which we hâve referred 
in dealing with the Lewis tract. 

Then, as to the Raleigh tract, it appears that it was deeded by Raleigh 
to the défendants Wentz January 2, 1902, which was later than the 
deed of the Nickels title to the plaintiff. The plaintiff's deed was 
therefore not void by reason of any adversary possession of those de- 
fendants. But it is claimed that the parcels of this tract which are now 
in question were at the date of the plaintiff's deed in the possession of 
Raleigh, and that the deed was for that reason void. In determining 
the nature and effect of the adverse possession of Raleigh, we hâve not 
the same conditions as we had in respect to the Lewis and Collier tracts 
— that is to say, not in ail the parcels claimed by the défendants in that 
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tract — for Raleigh did not acquire ail the lands included in his deed to 
the défendants by the same grant as Lewis had done wlien he took his 
deed, or the Wentzes when they toolî their deed from Collier, but in dif- 
férent parcels. But as to one of thèse parcels, which was covered by 
a patent to him for 75 acres in 1885, upon which he had made entry 
and occupied in part continuously since, the court held that, because 
there was an older patent covering the other part, or an intervening por- 
tion of it, Raleigh's possession did not extend beyond the part covered 
by his patent which was not covered by the older patent. But Raleigh's 
patent was upon a definite survey. There was no adversary possession, 
and his entry and possession were under claim of title to ail that his 
patent covered. We think his entry and possession extended over the 
whole, upon the principles hereinbefore stated, and certainly se as 
against the plaintiff, who did not connect itself with that earlier patent, 
which was also earlier than its own. 

It also appears that Raleigh had taken out another patent in 1891 
for a 50-acre tract, a portion of that conveyed by him to the défendants 
Wentz. There was no adverse possession of this for a sufficient period 
to gain title. Whether there was any adverse possession which would 
render void the deed to the plaintiff for champerty is not clear. If there 
was, the plaintiff could not recover it for lack of title. If there was 
not, we see no reason why they should not recover. Their pétition 
avers that the défendants were in possession. But this might be so 
in 1902, and not in 1901, when plaintiff took its deed. As there must 
be a new trial, it will be sufficient to indicate, as we hâve, the principles 
by which the right to recover this parcel will be governed. 

The judgment must be reversed, with costs, and a new trial awarded. 



BOARD OF TEADE OF CITT OF CHICAGO v. L. A. KINSEY CO. et al.» 

(Circuit Court of Appeals, Seventh Circuit Aprjl 12, 1904.) 

No. 1,032. 

1. Saies fob Fittube Deiiveut— Evidence of Invaliditt— Setti-emeht bb- 

FOBE Time foe Performance, 

The fact that contracts for the sale and purchase of commodities for 
future delivery, made on the exchange of the Chicago Board of Trade, 
lawful In form, are settled daily by the payment of différences, or by 
canceling out and substituting other contracts by what are linown as 
the "direct" or the "ring" methods of settlement, does not render such 
contracts illégal as gambling transactions, for, being lawful In form, they 
are lawful in fact, unless it was the Intention and understanding of both 
parties that there should be no delivery ; and lawful contracts may law- 
fully be canceled and settled in advance of the time for performance. 

2. ESCHANGES— EiGHT OF PEOPEETT IN QUOTATIONS. 

Even if it were true that a very large percentage of the contracts for 
the sale of commodities for future delivery, made on an exchange, were 

* Rehearing denied May 27, 1904. 

^ 2. Qnotations of prices and transactions on exchanges, see note to Sullivan 
V. Postal Tel. Cable Co., 61 C. C. A. 2. 
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gnmbllng transactions, such fact does not deprive the board of trade con- 
ducting tbe exchange of its property rlght in the price quotatlons based 
on its sales, wbleh are the same for the lawful as for the unlawful trans- 
actions. 

3. Same. 

The right of property in marliet quotations based on the transactions 
of an exchange, and the right to be proteeted in such property, are not 
affected by the fact that sueh quotations may be used for unlawful as 
well as for lawful purposes. 

4. Same— Right to Equitable Protection. 

That a board of trade permits gambling on its exchange, in violation 
of !aw, does not affect its right to go into a court of equity for the pro- 
tection of its property right in the market quotations based on the trans- 
actions of its exchaiige, which, as news, are entirely independent of t];o 
exchange transactions, since the court cannot deny relief on the ground 
of the gênerai Immorality, or illégal acta, of a complainant, not afïecting 
the particular right asserted In the suit. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Indiana. 

For opinion below, sec 125 Fed. 72. 

On final hearing, appellant's bill to enjoin appellees from purlolning its con- 
tinuons quotations was dismissed for want of equity. 

Appellees discuss the questions whether the quotations are property, and 
whether, if so, appellant lost Its proprietary right by its method of giving 
thena ont ; but that part of the case is ruled lu this court by the décisions in 
Illinois Commission Oo. v. Oleveland Telegr. Ce, 119 Fed. 301, 56 O. O. A. 205, 
and Sullivan v. Postal Telegr. Cable Co., 123 Fed. 411. 

ïhere is, however, one further matter that requlres présentation and déci- 
sion. It pertains to the défense that appellant has no standing in a court of 
equity for either or both of two reasons : That the quotations are contrabaud, 
and may be seized by any one with impunlty ; that appellant, even If the quo- 
tations themselves are not contraband, cornes into court with unclean hands, in 
this : that it seeks to exclude ail others from using property (the quotations) 
vfc'hich might be put to good uses, in order that it may aid its menibers in 
maintaining the gambling in grains and provisions which it permits to be 
carried on in its exchange hall. 

Respeeting the facts of this défense, the master found as follows : 

"The transactions conducted In the 'pits' of the complainant association, 
while they are of the same gênerai charaeter, are divisible into two classes, 
which are descrlbed by the members of the Board of Trade as 'hedging' trans- 
actions and 'speculating' transactions, respectively. Of the members of the 
complainant association who are engaged in business In the exchange hall, the 
number conductlng spéculative transactions is between one-third and one-half 
Df the total, and practically ail of such members conduct a hedging business. 

"The principals who are engaged in hedging transactions are, gênera Uy 
speaklng, either grain merchants, miUers, or manufacturers of grain products. 
The method of such principals is this : When they hâve bought grain in the 
country, or In clty warehouses, which they propose to hold for future sales 
to domestlc or foreign purchasers, they at once sell In the pits of the com- 
plainant association an equal amount of grain ; or, on the other hand, If they 
hâve sold to domestlc or foreign purchasers grain or grain products for future 
dellvery, they at once buy In the pits of the complainant association an equal 
amount of grain for future dellvery at times correspoudlng with the times 
of their selling contracts. And thus, when they bave contracts of purchase, 
they hâve contracts of sale, for future dellvery In the pits, practically even 
with their purchases ; and, if they bave contracts of sale with domestlc or 
foreign purchasers, they hâve contracts of purchase, for future delivery In 
the pits, practically even with such contracts of sale. The object of such 
hedging is to insure against loss by fluctuation in the market in the commodity 
which the principal is carrying, or which he has sold lu advance of purchase 
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and manufacture upon a time contract A hedge must always be against a 
cash commodity. 

"A spéculative transaction is not based upon a cash commodity primarily. 
In effect, it is based upon the confidence whicli on the one hand the seiler of 
a commodity for future delivery lias In bis persoual opinion that the price of 
the commodity sold will by the time of delivery hâve so declined that he ean 
purchase the commodity for less than his selling price, and thus make a profit, 
and which on the other hand the buyer bas in his Personal opinion that the 
priée of the commodity bought will so advance by the time of delivery that 
the commodity bought will be worth more at the time of delivery than it was 
at the time of purchase, and that he will thus hâve a profit. It is possible, 
under the rules, usages, and practice of the complainant association, for the 
seller and the buyer, respectively, if either changes his opinion, to bi^y or sell 
in the 'pits' the commodity which he bas previously sold or bought, as' the case 
may be, for the same time of delivery. While this procédure is in form the 
same as hedging, it is not designated as 'hedging,' but is styled 'spreading.' 
It is also possible, under the rules, usages, and practices of the complainant 
association, for a member of the complainant association to maUe such connter 
contract of purchase or sale during the same day that he bas under an original 
contract of sale or purchase, and thus, within the day or withln a few days, 
to bave his advantage of profit or to adjust his disadvantage of loss. Such 
a course of business is designated 'scalping.' 

"The évidence does not contain sufBcient data upon which to predicate an 
estimate of the aggregate volume of business conducted in said pits daily, 
monthly, or yearly. It does appear, however, that the volume of such business 
is enormous ; one firm conducted transactions in wheat daily aggregating 
1,500,000 to 2,000,000 bushels, and in corn 1,000,000 bushels daily; another 
firm's transactions in wheat daily amounted to 6,000.000 bushels ; a third 
tirm's transactions in wheat daily amounted to 4,000,000 bushels ; a fourth 
firm's transactions amounted to 1,000,000 bushels daily ; a fifth firm's trans- 
actions in ail grain amounted to 1,800,000 bushels daily : and a sixth firm's 
transactions in ail grain amounted to 2,000,000 bushels daily. While it is true 
that the business of thèse six flrms in the pits Is much larger than the business 
of any other six firms conducting transactions in the pits, and that it would 
Ilot be proper to say that the average business is a proper average of each of 
the persons conducting transactions in tbe pits, it Is nevertheless true that it 
is fairly deducible from the évidence that the aggregate business transactions 
in grain was largely in exeess of the total wheat and corn production of the 
entire United States during either of the years 1900 and 1901, and was many 
times over the entire receipts in Chicago of grain during each of said two 
years of 1900 and 1901, and, of such receipts in Chicago, less than 20 per cent, 
inspected up to grades of grain which could be delivered upon time contracts 
made by said sales and pvirchases in the pits. It is also true that a decrease 
in the total grain productions of the United States does not cause a propor- 
tionate decrease in the volume of business done in tbe 'pits' of the complainant 
association, but, on the contrary, such business is larger during a year in 
which there is a shortage in the grain crop. 

"Under the rules, usages, and practice of the complainant association, ail 
time contracts made in the 'pits' are carried until It is possible to close them 
as between members of the complainant association by either one of three 
methods of settlement, namely, the method called 'direct settlement,' the 
method called 'rings' or 'ringing out,' and the method of delivery by delivering 
warebouse receipts physically or 'by notice.' 

"Most time contracts made in the 'pits' are adjusted as between members 
of the complainant association, before the specifled time of delivery arrives, 
by either the first or the second of the above-named methods. Direct settle- 
nients are efiCeeted by offsetting similar contracts at the close of the business 
hours of each day in tbe foUowing manner : As soon as is practicable after 
the close of business in the 'pits,' each broker (individual, firm, or corporation) 
conducting business in the 'pits' takes from the day's transactions on his books 
the contracts similar as to amount and time of delivery to counter contracts 
made with other members of the complainant association, and ascertains there- 
from the différence of tbe aggregate priées of such similar contracts, and, if 
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the différence be în his favor, the amount of such différence Is charged to the 
other party in such counter contracts, and, If the différence Is againet Mm, 
such différence Is credlted to the other party to such counter contract. The 
following is a simple illustration : If, durlng the day, broker A. bas sold to 
broker B. 5,000 bushels of December wbeat at 75 cents per bushel, and broker 
B. bas sold to broker A. 5,000 bushels of December wbeat at 76 cents per 
bushel, after offsetting the contracts at 75 cents per bushel, there is a différ- 
ence in B.'s favor of one cent on each bushel, or |50. This offsetting différence 
In cash is placed as a débit or crédit, as the case may be, upon the clearing 
bouse sheet, hereinafter described, of the respective brokers, parties to said 
counter or offsetting contracts. 

"The 'ring' method of settlement is as follows : Each broker (person, flrm, 
or corporation) conducting business in the 'pits' bas an employé who Is called 
a 'settlement clerk,' who keeps a record of ail hls employer's transactions in 
the 'pits.' The complalnant association furnishes a room wherein ail of such 
settlement clerks meet at stated hours each day and compare thelr respective 
books, called 'settlement books,' whlch are requlred by the complalnant asso- 
ciation to be kept by each broker. Upon comparing thelr respective books, 
sald settlement clerks ascertain what, if any, outstandlng time contracts may 
be offset by some other corresponding time contract made by the parties with 
other members of the association, and whlch of such contracts are, by consent 
of the parties thereto, perniltted to be offset, and thereupon, under the rules 
of the complalnant association, are deemed to bave been settled, provided the 
requlrements of sections 0, 7, 8, and 9 of rule 22 of the complalnant association 
are met, as thereln provided, wlth référence to the clearing-bouse sheet and 
other détails of settlement therein specified. * * * 

"Theoretlcally, and in bare outllne, an illustration of the 'rlnging ouf 
method Is as follows : Broker A. sells to broker B. 5,000 bushels May wbeat, 
broker B. sells to broker O. the same amount, broker C. sells to broker D. the 
same amount, and broker D. sells to broker A. the same amount; by consent 
of brokers A., B., C., and D., ail of thèse time contracts are deemed dlscharged, 
and by novatlon there is substituted a contract wherein broker A., the Initial 
seller in the séries of dlscharged contracts, sells to broker D., the last buyer 
in the séries of dlscharged contracts. The clearlng-house sheets of the com- 
plalnant association in évidence in this suit show that the actual process of 
'rlnging ouf time contracts by élimination and substitution Is much more 
compllcated than the outllne illustration, but that illustration exhlblts the 
prlnciple of the process. Among the daily transactions In complalnant' s 'pits' 
there are 'hedging' contracts, 'spreads,' and 'scalping' contracts, and ail of 
thèse forms of time contracts are adjusted by both the 'direct' method and 
the 'ring' method of settlement. Upon the question what part of ail the 
transactions in the pits are adjusted by the 'direct' method and the 'ring' 
method of settlement, the évidence is not very satlsfactory. It tends to show, 
hovvever, and I accordingly so find, that at least three-fourths of the total 
transactions in the pits are adjusted by the 'direct' and 'ring' method of settle- 
ment. 

"In the event that sald time contracts cannot be settled by either the 'direct' 
method or the 'ring' method, they are and must be closed by a third method, 
namely, dellvery under the rules and usages of the complalnant association. 
Sald rules are as follows : 

" 'Kule 21 — Section 1. Ail dellveries upon contracts for grain or flax seed 
unless otherwlse expressly provided, shall be made by tender of regular ware- 
house receipts.' * • • 

"The rules of the complalnant association do not permit any persons other 
than members of sald association to make 'time' contracts upon the floor of 
the exchange hall, and ail 'time' contracts made in the pits are contracts be- 
tvreen- the members of the complalnant association, who are in sald transac- 
tions respeetlvely sellers and buyers. The rules of the complalnant association 
permit members of sald association, as between themselves and nonmembers, 
to act as brokers in 'time' contracts made in the pits. In case a member of 
the complalnant association, in making a 'time' contract in the pits, acts as 
a broker for an undisclosed principal, if such contract Is settled by either the 
'direct' method or the 'ring' method, such settlement does not discharge it, so 
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far as such undisclosed principal Is concerned, as between hlm and hîs broker, 
but the latter is required under complainant's raies to substitute a dupllcate 
'time' contraet with the two éléments of Identity, namely, like amount of 
grain or other commodlty, and llke date of delivery, but not like pries. If 
sueh substituted contraet Is not a duplicate, but differs from the original in 
priée, the broker becomes principal as to différence in the priées between the 
original and the substituted contraet, and, If it Is Impossible for sueh broker 
to substitute either a duplicate or a simllar time contraet, the broker becomes 
principal as to the entire time contraet, Instead of the original principal with 
whom he as broker, in behalf of bis own undisclosed principal, entered Into 
said original contraet. 

"The System of 'hedglng' In the pits bas a commercial influence which Is 
favorable both to the Interest of the producer and the consumer, in that the 
large cash grain bouses, whieh conduct transactions in complainant's exchange 
hall, by reason of the risk to them from market fluctuations being decreasea 
through 'hedges,' are able to take and do take a smaller margin of profit, and 
thus they pay to the producer a higher priée and sell to the consumer at a 
lower priée. The person taklng the side of sueh hedglng contraet opposite 
of that to such grain bouse is the person who assumes the risk. 

"The 'direct' method of settlement and the 'ring' method of settlement Is not 
only an advantage to the members of the eomplainant association, in that it 
relleves them from the responsibility of carrying their contracta with other 
members of the eomplainant association, but they bave, added to this ad- 
vantage, the beneflt of the marglns deposlted with them by the undisclosed 
principals for whom they act as brokers. * * • 

"Section 8 of rule 4 of the eomplainant association Is as follows : 

" 'Sec. 8. Any member of the association who shall be Interested or asso- 
clated in business with, or who shall act as the représentative of, or who 
shall knowingly exécute any order or orders for the aceount of any organlza- 
tion, flrm or individual engaged In the business of dealing In différences on the 
fluctuations In the market priée of any commodity — without a bona flde pur- 
chase and sale of property for an actual delivery — shall be deemed guilty of 
unmercantile conduct, whieh renders him unworthy to be a member of the 
association; and upon complaint to and conviction thereof by the board of 
directors, he shall be expelled from membership in the association.' * * * 

"The eomplainant association bas preseribed no method or means whieh 
shall be employed by members of said association for the purpose of aseer- 
taining the intent of their respective customers with respect to the delivery 
or nondellvery of the commodily covered by any time contraet. 

"Every member of the eomplainant association acting in the pits as a broker 
for a nonmember eustomer requires from such eustomer a deposit as security 
In each transaction conducted by him, and this fact Is within the knowledge 
of the directors and executive offlcers of the eomplainant association. The 
ruies of the eomplainant association authorize the members of said association 
who act as brokers to charge broker's commissions in amounts fixed by such 
rules. One of such commission charges is expressed in part as follows : 

" 'For the purchase or sale and for the purchase and sale of property for 
future delivery, whether the contraet for purchase or for sale be flrst made 
as follows : * ♦ »' 

"Using a member of the eomplainant association as bis broker, a nonmem- 
ber thereof niay become a party to a time contraet as buyer or seller, and at 
any time before the date of required delivery he may become a party to 
another contraet In which he takes the opposite side to that held by him In the 
first mentloned contraet. Such counter or reverse time contraet may be au- 
thorized in the same order which authorizes the flrst contraet, by Including in 
said order a so-called 'stop-loss' order. When such contraets are made they 
may be settled, and are often so settled, as between the member of the eom- 
plainant association who acted as broker and his nonmember eustomer, by the 
payment of the différence between the contraet priées. The fact that such is 
the custom Is a fact well known to the directors and executive offlcers of the 
eomplainant association. 

"The rules of the eomplainant association provide for settlements of time 
contraets made in the pits when the seller does not deliver the property oa 
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the last day of the month of the stlpulated dellvery— the niles and usages of 
the complainant association flx such last day of the month as final day of 
dellvery — by allowing the purchasers the privilège of electlng: First, to con- 
sjder the contraet forfeited; second, to purchase the property on the market 
for account of the seller at 1 :15 o'clock of the next business day ; or, thlrd, 
by requiring a settlement wlth the seller at the average market prlce of the 
property sold on the last day of the month of dellvery." 

The master drew conclusions favorable to appellant, and recommended a 
decree In accordance with the prayer of the blll. 

The court, reviewing the matter on exceptions, sustalned the master's find- 
Ings of fact, except that the percentage of transactions in which no aetual de- 
Uveries were made was nearer 95 than 75 ; but disagreed vpith the master's 
conclusions (125 Fed. 72), and dlsmlssed the bill for want of equity. 

Henry S. Robbins, for appellant. 

Jacob J. Kern, Charles D. Fullen, John A. Brown, E. D. Crumpacker, 
Peter Crumpacker, E. D. Smith, and Bernard Koolly, for appellees. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

BAKER, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court : 

1. We,. deem it unnecessary to détermine from the évidence 
whether the percentage of trades in which aetual deliveries were 
made was 5 or 25. The finding of the one figure or the other would 
not prove what proportion of the remaining no-delivery transactions 
were gambling. Of thèse, an indeterminate number were "hedging 
contracts." If we felt called upon by the necessities of this décision 
to give a definite opinion of hedging, the record might well lead us 
to find that hedging is a manufacturer's or merchant's Insurance 
against price fluctuation of materials, and no more damnatory than 
insurances of property and life, which in one sensé are wagers that 
the property will not be destroyed during the term, and that the life 
will not fail in less than the expectancy in the actuaries' tables. 
The remainder of the no-delivery transactions were "spéculative." 
But spéculation is not unlawful. One may buy any sort of prop- 
erty to hold for a rise, one may contraet to buy or sell property not 
in possession or in existence at the time, and lawful contracts may 
lawfully be canceled and settled in advance of the time of perform- 
ance. If a contraet, lawful in form, is entered into, it is lawful 
in fact even though one of the parties never intended to perform his 
part of it; that is, the intent that the lawful form shall cover a 
sham must be mutual to make it a sham. We think the court's con- 
clusion that, because in 95 per cent, of the trades no deliveries were 
in fact made, it was intended that in those cases deliveries should 
not be made, and that the parties in 19 instances ont of 20 were 
using the forms of lawful contracts to cover mère wagers on the 
future priées of commodities, is not warranted by the facts in the 
record. The "direct" and "ring" methods of settlement between 
members might cancel out nine-tenths of the bids back and forth 
between the members as agents, and yet every contraet may hâve 
been perfectly légal and enforceable between the principals, and 
every principal satisfied by receiving a "substitute" contraet. If a 
seller intended not to deliver, but to settle on différences if priées 
rose, the buyer who entered into the contraet in good faith, and who 
desired to receive the property, could not force the seller to deliver. 
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In every such case there would be no delivery, but the buyer would 
hâve a valid cause of action. Undoubtedly gambling was going on 
in the exchange hall, but it was contrary to appellant's by-laws. 
Appellant was chartered by Illinois for a lawful and useful purpose, 
and the association adopted and promulgated suitable by-laws and 
rules. We think the record fails to show that the dominant feature 
of the members' dealings was unlawful, much less that appellant, 
as a créature of the state, was violating its charter, or was particeps 
criminis in what gambling the members carried on. 

We do not, however, attach very much importance to the pre- 
ponderating character of the transactions in the exchange hall, be- 
cause, in our opinion : 

2. The real subject-matter of the suit is the property right in the 
news, in the reports of priées. Even if it were true that 95 per cent, 
of the dealings in the exchange hall were wagers, the priées are 
the sanie for the transactions that are not wagers, and the quota- 
tions sent out show the figures at which honest dealers may secure 
contracts. Millers, grain buyers, elevator companies, govern their 
dealings by the market priées made in appellant's exchange hall. 
The news therefore serves, or, at least, is capable of serving, a use- 
ful purpose. So it seems to us immaterial what proportion of the 
transactions are wagers, since the priées made in the transactions 
are the priées that farmers and shippers can get, and since the news 
of the priées and the dissémination thereof are valuable to the com- 
niunity. News may be an object of lawful ownership though nine- 
tenths of the things reported be unlawful. 

3. Nor should the property in this case (the news, the continu- 
ous quotation of priées) be adjudged contraband because it is sus- 
ceptible of bad uses as well as good. Gamblers in Indiana may set- 
tle their bets on priées according to appellant's quotations, and this 
quite irrespective of the fact, if it were the fact, that 95 per cent, of 
the transactions in appellant's exchange hall were lawful; just as 
Indiana grain dealers may make and settle their honest contracts 
on the basis of appellant's quotations, regardless of the fact, if it 
were the fact, that 95 per cent, of transactions reported were gam- 
bling. It seems to us, therefore, that the news, as news, is not 
without the pale of protection, and that the moral quality is charge- 
able solely to the user. 

4. The property concerned in this suit not being contraband, 
should appellant be denied the writ of injunction, even if it were 
true that appellant permits gambling in its exchange hall? We 
think not. Suppose this noncontraband news were coUected and 
disseminated by the Associated Press. If that company were com- 
plainant and "clean-handed," its right to an injunction, the case 
being proper in other respects, would not be doubted. But if com- 
plainant were a gambler or a thief, what then? We think our an- 
swer has been sufficiently stated in Fuller v. Berger, 120 Fed. 274, 
56 C. C. A. 588: 

"Equity is not concerned wlth the gênerai morals of a complainant ; the 
taint that is regarded must affect the particular right asserted in his suit. 
* • * If the défendant can do no more than show that the complainant 
130 F.— -33 
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has cpmmitted soœe légal or moral offense which affects the défendant only 
as It does the public at large, the court must grant the équitable remedy and 
leave the punishment of the offender to other forums." 

In this case the appellees, citizens of Indiana, hâve never had any 
dealings with appellant respecting the quotations ; they hâve not 
been misled or deceived by appellant in any way^ and they cer- 
tainly are no more concerned with or affected by appellant's viola- 
tions of the common law or of the pénal laws of Illinois than the 
gênerai public. 

In reaching otir conclusion, we hâve given respectful considéra- 
tion to the cases of Board of Trade v. O'Dell Commission Co. (C. 
C.) 115 Fed- 574; Board of Trade v. Donovan Commission Co. (C. 
C.) 121 Fed. 1012; Board of Trade v. Ellis (C. C.) 122 Fed. 319; 
Christie Grain & Stock Co. v. Board of Trade (C. C. A.) 125 Fed. 
161 — and regret that we are unable to concur therein. We hâve 
been aided by the opinion of Judge Hook at circuit (116 Fed. 944) 
in support of his decree in the Christie Case, which was reversed in 
125 Fed. 161. 

The decree herein is reversed, with the direction to enter a decree 
in appellant's favor in conformity to the prayer of the bill. 



WALTEB BAKBE & CO., Limited, v. SLACK. 

(Circuit Court of Appeals, Seventh Circuit. Aprll 12, 1904.) 

No. 955. 

1. IJNrArR COMPEriTION — DECEPTION OF CUSTOMEES BT ReTAIL DEALEE— 

Bakeb's Oocoa. 

Complainant, Walter Baker & Co., Limited, and its predecessors in 
business, hâve since 1780 been engaged in the manufacture of cocoa and 
chocolaté, which hâve become well known in the trade under the gênerai 
name of "Baker's Oocoa" and "Baker's Chocolaté." In 1897 one W. H. 
Baker, who had then recently commenced the manufacture of similar 
products, which were sold in unfair compétition with complalnant's, was 
enjoined from using the word "Baker" in connection with his products, 
except when accompanied with the statement in prominent letters, "W. 
H. Baker is distinct from the old chocolaté manufactory of Walter Baker 
& Company," and such requirement bas slnce been observed. Défendant, 
a retail grocer, advertised to sell "Baker's" cocoa and chocolaté, and when 
customers called for elther by that name they were given the W. H. 
Baker product. After suit brought, by his direction such customers were 
told: "We hâve two Bakers. Which do you want, W. H. or Walter 
Baker?" He testifled that 9 out of 10 would not know the différence, and 
would ask for the best, in which case they were given the W. H. Baker 
product. Held, that there was a clear design to decelve customers, the 
profit being greater on the product sold, and that complainant was en- 
titled to an Injunction restraining défendant from advertising any product 
but complalnant's under the name of "Baker," or furnishlug it in response 
to requests for "Baker's" goods, or in any manner using such name in 
connection with other goods without clearly designating by whom such 
goods were made. 

H 1. Unfair compétition, see notes to Scheuer v^ Muller, 20 C. C. A. 165 ; 
Lare v. Harper & Bros., 30 C. C. A. 376. 
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2. Saîîe— Damages. 

Where a défendant has deliberately engagea in nnfalr trade, complaln- 
ant is entitled to recover damages and profits from tlie time the violation 
of àis rights commenced. 

3. Same— Profits— ExPENSES of Sale. 

In determining the profits made by a défendant from the sale of an 
article in a suit for unfair compétition, the expenses of maklng the sales 
must be deducted from the gross profits. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

One Dr. James Baker, in the year 1780, establlshed at Dorchester, Mass., 
a manufactory for chocolaté and other products of eocoa. He was succeeded 
in business by bis son, and later by his grandson, Walter Baker. In the year 
1836 the latter adopted tbe name of Walter Baker & Co., and under that name 
the business was continued by him and his successors until 1895, when they 
organized a corporation under the laws of the commonwealth of Massachusetts 
under the name of Walter Baker & Co., Limited, and took over the business. 
This Company was in turn succeeded in March, 1898, by another of the same 
name, created under a spécial act of the Législature of that commonwealth, 
whieh latter company, the appellant hère, acqulred the business, property, and 
rights of its predecessor, and continued the business, its présent factory being 
situated upon the same site in Dorchester on whieh the business was founded 
by Dr. Baker in 1780. The cocoa manuf actured by the appellant is put up in 
half-pound tin cans about 4% inches high and about 3^ by 2% inches in 
breadth. Around the tin is a label printed in blue, yellow, and brown. On 
one side is the picture of a girl carrying a tray, and styled "La Belle Choco- 
latière." The conspicuous words on the label are "Walter Baker & Company, 
Ltd.," printed in blue, and "Breakfast Cocoa," the word "Breakfast" being in 
yellow and "Cocoa" in white, blue, and brown. On one side the conspicuous 
words are "Baker's Breakfast Cocoa," the flrst and last words being in blue 
and the word "Breakfast" in brown. The chocolaté manufactured by appellant 
is made in half-pound cakes, about six inches in length, three inches in width, 
and three-quarters of an ineh in thiekness, with beveled edges, done up in 
a blue wrapper, with a yellow label pasted upon it on whieh are the words 
"Baker's Chocolaté," with a description of the goods, and directions for using, 
in fine print. Upon the reverse side is pasted a picture of the girl above 
described. Thèse articles hâve been so made and labeled and placed upon the 
market for from 30 to 60 years, and are known to the trade as "Baker's Cocoa" 
or "Baker's Breakfast Cocoa" and "Baker's Chocolaté." The name "Baker" 
has thus become associated in the minds of dealers and consumers, and the 
public generally, with the product of the appellant's factory, and its products 
are universally known and bought and sold as "Baker's Cocoa" and "Baker's 
Chocolaté" respectively. During ail this time the appellant and its prede- 
cessors hâve extensively advertised their products, and they hâve become 
wldely known. Until 1893 they were the only manufacturers of cocoa and 
chocolaté by the name "Baker." In the year 1894 one William Henry Baker, 
of Winchester, Va., began to put upon the market chocolaté, powdered cocoa, 
and other products of the cocoa beau, so put up and labeled as to cause his 
goods to be called, sold, and accepted as Baker's, and as the goods of the 
appellant and its predecessors. Thereupon the appellant filed its bill in the 
United States Circuit Court for the Western District of Virginia against Baker, 
and also flled a bill against his agent, Sanders, in the United States Circuit 
Court for the Southern District of New York, to enjoin the palming off of 
William Henry Baker's goods as the goods of the appellant, and the use of 
the name "Baker" in connection therewith. In the flrst suit, in September, 
1896, the court by its interlocutory decree enjoined the défendant from imi- 
tating the labels, boxes, wrappers, letterheads, or advertisements of the com- 
plainant therein, from using the words "& Company" or the word "Company" 
in connection with the name "W. H. Baker," but declined to enjoin the de- 
fendant therein from using the name "W. H. Baker" in connection with the 
manufacture. Subsequently, on the 20th of July, 1897, the court modified its 
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decree, so that It enjoined the défendant from using the name "Baker" alone, 
but requlred the insertion of the full name "W. H. Baker," and also required 
to be placed upon each package, in type as prominent as the title, the words, 
"W. H. Baker is distinct from the old chocolaté manufaetory of Walter Baker 
& Company." Walter Baker & Company, Ltd., v. Baker (0. C.) 77 Fed. 181. 
In the suit in the Southern District of New York a like injunction was granted, 
and enlarged by the United States Circuit Court of Appeals. Walter Baker 
& Co. V. Sanders, 80 Fed. 889, 26 C. C. A. 220. The efifect of thèse décision.? is 
to require a differentiation of the packages of the two manufaeturers, and to 
require William Henry Baker to place in prominent type on the face of the 
packages the announcement that "W. H. Baker is distinct from the old clioco- 
late manufacturer, Walter Baker & Company." Thereafter William Henry 
Baker, so far as the record dlseloses, complied with thèse decrees, continuing 
the business and using the labels and names as sanctioned by the decrees. His 
chocolaté is put up In half-pound cakes, wrapped in blue, and bearing a lighter 
blue label, and his cocoa in half-pound and one-fifth pound tins, ail displaying 
prominently the name "W. H. Baker," with the announcement required by the 
decrees and above stated. 

The appellee, Slack, is a retail grocer In Chicago. For a long time he had 
handled and dealt extensively in the products of the appellant, selling them, 
and them only, in response to requests for "Baker's Chocolaté" and "Baker's 
Cocoa," and advertising them by those names. In December, 1898, he com- 
menced to deal in the products of William Henry Baker, purehasing chocolaté 
and cocoa in packages labeled as authorized and required by the courts in 
the suits above stated. Early in the year 1900 he began advertising William 
Henry Baker's products in the Chicago papers as "Baker's Premium Best 
Cooking Chocolaté" and "Baker's Best Cocoa," and this continued up to the 
time of the institution of this suit After July 1, 1900, the appellee advertised 
"W. H. Baker's Premium Chocolaté," but the advertlsement contalned no in- 
formation discrimlnatlng between the two kinds. There is évidence to show 
that his customers asking for "Baker's Cocoa" or "Baker's Chocolaté" were 
supplied with articles of William Henry Baker's manufacture, the profit on 
whieh was a few cents a pound more than on the sale of the product of the 
appellant ; but In case Walter Baker's chocolaté or cocoa was asked for, cus- 
-tomers received that; and that after this suit his salesmen were instructed 
to say that the chocolaté of W. H. Baker was not made by Walter Baker & 
Co., and that, when "Baker's Chocolaté" and "Baker's Cocoa" was asked for, 
the salesmen would ask what brand, saying, "We hâve two Bakers. Whieh 
do you want, W. H. or Walter Baker?" But 9 out of 10 would not know the 
différence, saying, "Whieh is best? Give me the best" And the salesmen 
would then give them W. H. Baker's. 

This bill was flled July 23, 1900, to enjoin the alleged unfalr trade. The 
prayer of the bill as amended was for a decree as f oUows : "That a writ of 
injunction, temporary until hearing and perpétuai thereafter, may Issue out 
of and under the seal of this court against the sald Charles H. Slack, restraln- 
ing Mm, his agents and employés, from advertising, selling, or eausing to be 
sold any cocoa or chocolaté other than that made by your orator as or under 
the names 'Baker's Cocoa' or 'Baker's Chocolaté,' or in response to requests 
for 'Baker's Cocoa' or 'Baker's Chocolaté ;' and also from using the word 
'Baker,' 'Bakers,' or 'Baker's' alone on packages, boxes, labels, show cards, or 
in advertisements, or orally, or In any manner in connection with powdered 
cocoa or chocolaté other than that made by your orator ; and from using as 
aforesaid the word 'Baker,' 'Bakers,' or 'Baker's' (whether the same be or be 
not coupled with other names or initiais) In such a collocation with the words 
'cocoa' or 'chocolaté' {whether the same be or be not coupled with some f urther 
descriptive word or words) as to indicate that such cocoa or chocolaté Is a 
varlely of 'Baker's Cocoa' or 'Baker's Chocolaté,' but the défendant may in- 
dicate thereon in appropriate language by or for whom the cocoa or chocolaté 
in question Is made or prepared ; and nothing hereln shall prohlblt défendant 
from selling the cocoa and chocolaté of William Henry Baker, of Winchester, 
Va., wrapped and labeled in the manner prescribed by the United States Cir- 
cuit Court for the Western District of Virginia la the suit referred to in the 
bill of complaint." 
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On Aprll 3, 1901, the court entered an Interlocutory decree enjolnlng the dé- 
fendant as follows : "That the défendant, Charles H. Slack, his agents, serv- 
ants, and employés, be, and they hereby are, perpetually enjoined from selling, 
or causing to be sold, any cocoa or chocolaté other than that made by Walter 
Baker & Co., Limited, in response to requests for 'Baker's Cocoa' or 'Baker's 
Chocolaté,' unless prlor to such sale the purchaser is actually notlfied that the 
cocoa or chocolaté about to be furnished is not manufactured by the old 
chocolaté manufactory of Walter Baker & Co., and that a writ of injunction 
issue to that effect ;" but refused to enter any decree with respect to the ad- 
vertising by the défendant. The complainant below excepted to the action of 
the court In refusing to award a perpétuai injunction in accordance with the 
prayer of the amended bill. The matter was referred by the decree to a master 
to ascertain the profits which the défendant had made since May 1, 1900, and, 
to the action of the court in limiting the accounting to a period since that 
date, the complainant below also excepted. The master reported the gross 
profits to be $128.48, and deducted therefrom the average cost of operating the 
gênerai business of the défendant, 24.27 per cent, of the gross sales, being 
.$113.11, leaving as a net profit to the défendant on the sale of the infringing 
goods $15.37. Upon that report the final decree was entered on the 13th day 
of June, 1902, enjoining the défendant as in the interlocutory decree stated, 
overruling the exceptions to the master's report, confirming the same, and 
awarding judgment for $15.33 profits and for the costs of the action, from 
which decree, upon due assignment of errors, this appeal is taken. 

Frank F. Reed and W. L. Putnam, for appellant. 
A. B. Melville, for appellee. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

JENKINS, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the court. 

The appellee sold the product of William Henry Baker in the ex- 
act form of package and style of label sanctioned by the decrees of 
the courts referred to in the statement of facts. He had purchased 
from William Henry Baker the product in the form and style which 
those courts had authorized Baker to make and sell. To that ex- 
tent the appellee, we are disposed to hold, was justified. It must 
not, however, be overlooked that the word "Baker," as applied to 
chocolaté and cocoa manufactured by the appellant, had in the 
course of years come to represent to purchasers the product of 
Walter Baker & Co., and was so generally known to the trade. The 
appellee had largely dealt in those productô, and was well informed 
of those facts, prior to the time when he undertook the sale of the 
product of William Henry Baker's manufacture. It must also i>ot 
be overlooked that William Henry Baker instituted his business 
and applied the name of "Baker" to his products fraudulently, with 
the expectation of profiting by the trade-name of "Baker," and in 
the hope of diverting to himself some part of the trade which le- 
gitimately belonged to Walter Baker & Co., Limited. We must 
therefore deal with the conduct of the appellee in the marketing of 
this product of William Henry Baker in the light of thèse circuni- 
stances. He had the right, as we assume, to sell that product, but 
honesty and good faith required that he should not palm it ofif as 
the product of Walter Baker & Co. ; that he should not represent 
it as "Baker's Chocolaté" or "Baker's Cocoa," for that meant to 
the purchaser that it was the product of Walter Baker & Co., 
Limited. We need not be diligent to assemble the many instances 
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which the record discloses of wrongful imposition upon purchasers 
of the one product for the other, since the appellee himself furnishes 
the iîey to his conduct. It is satisf-actorily shown that for a long 
time prior to this suit purchasers inquiring for "Baker's Chocolaté" 
would be supplied with W. H. Baker's product, and this because 
"we made a little more on that." Upon the commencement or 
threatening of the présent suit, he instructed his salesmen to say to 
purchasers demanding "Baker's Cocoa" or "Baker's Chocolaté," 
"We hâve two Bakers. Which do you want, W. H. or Walter 
Baker?" He also said that 9 out of 10 purchasers would not know 
the différence, saying, "Which is best? Give me the best." And 
the salesman would then furnish the W. H. Baker product. With- 
out enlarging upon this conduct, we think it évidences a deliberate 
design and intention to deceive. The purchaser was entitled to 
that which he. demanded, to that which had been approved to his 
taste by expérience, or which he had been recommended to pur- 
chase. In the market there were no "two Bakers' " products. 
There was but one, and that was the product of Walter Baker & 
Co., Limited. The courts had enjoined William Henry Baker from 
using the word "Baker" alone, and had required to be prominently 
placed upon each package the statement that "W. H. Baker is dis- 
tinct from the old chocolaté manufactory of Walter Baker & Com- 
pany." No such statement or représentation was by the appellee 
directed to be made to the inquirer for "Baker's Chocolaté" or 
"Baker's Cocoa." Instead, there is manifested a clear design to 
mislead and confuse the proposing purchaser with- the statement 
that there were two "Baker" products in the market. The courts 
sanctioned the use by William Henry Baker of his name "Baker" 
upon the packages, with the explanation stated, to avoid, as far as 
possible, confusion of goods ; but they did not sanction the use of 
the name "Baker" in connection with the term "chocolaté" or 
"cocoa." We hâve no difficulty, therefore, in finding that the appel- 
lee, with full knowledge of the situation, sought to palm off the 
spurious goods as the genuine. The court below was evidently of 
that opinion, but by its decree enjoined the appellee from selling 
"any cocoa or chocolaté other than that made by Walter Baker & 
Co., Limited, in response to requests for 'Baker's Cocoa' or 'Baker's 
Chocolaté,' unless prior to such sale the purchaser is actually noti- 
fied that the cocoa or chocolaté about to be furnished is not manu- 
factured by the old chocolaté manufacturer, Walter Baker & Co." 
This, as we conceive, gave the appellee leave to sell the spurious ar- 
ticle as "Baker's Cocoa" or "Baker's Chocolaté," if it was accom- 
panied by the statement that it was not manufactured by the old 
chocolaté manufacturer, Walter Baker & Co. We may safely take 
it for granted that not one in a thousand knowing of or desiring to 
purchase "Baker's Cocoa" or "Baker's Chocolaté" know of Walter 
Baker & Co., Limited. The name "Baker" is identified with the 
product, and known, in coftnection with the product of the appel- 
lant, as a badge and guaranty of excellence. To sanction the sale 
of the spurious article as "Baker's Chocolaté" or "Baker's Cocoa," 
even if accompanied with the statement that it was manufactured 
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by William Henry Baker and not by the old manufacturer, Walter 
Baker & Co., Limited, would not inform the purchaser that it was 
a différent article, or other than the article known to the trade and 
to the world as "Baker's Chocolaté" and "Baker's Cocoa," and the 
identity of the name is the more subtle in the déception. The pur- 
chaser was entitled to that for which he had asked. We do not 
mean to say that it is not within the province of the seller to repre- 
sent to the proposing purchaser that another article which he has 
is superior in excellence to that which is called for, and to induce 
him by proper argument or statement to purchase that other, but 
he must not represent such other to be the product which the pur- 
chaser had called for. In this respect we think the decree below 
failed to give adéquate relief, and that the prayer in the amended 
bill in this respect correctly states the relief to which the appellant 
is entitled, and safeguards the right of the appellee to sell William 
Henry Baker's products in a proper manner. 

Prior to this suit the appellee advertised the product of William 
Henry Baker as "Baker's Chocolaté" and "Baker's Cocoa." This 
was done because the name "W. H. Baker" was a new name, and 
the advertisement in the original name would draw the custom of 
persons acquainted with the product of the appellant. This was 
seeking to use the réputation and the good will of the appellant in 
the sale of the spurious product, and was an efficient means to that 
end. This was as much a fraud as an actual oral représentation to 
a proposing purchaser, and should hâve been enjoined. Singer v. 
Wilson, L. R. App. Cases, 389 ; Jay v. Adler, 6 R. P. C, 136, 139 ; 
Mitchell V. Williams, 106 Fed. 168, 45 C. C. A. 265. 

The remaining questions arise upon the directions of the decree 
with respect to an accounting, and the report of the master thereon, 
confirmed by the court. 

First. The court adjudged that the complainant should recover 
oî the défendant profits which the défendant had made, and the 
damages which the complainant had suffered, through the defend- 
ant's violation of complainant's right, as decreed, since May 1, 1900. 
The complainant below excepted to so much of that decree as 
limited the accounting of profits and damages by that date. This 
date was an arbitrary date, and no reason is suggested in the rec- 
ord for its sélection. The évidence discloses that from December, 
1898, there had been repeated infringements of the complainant's 
right, and, necessarily, resulting damage. The complainant was en- 
titled to full compensation for the injury sustained. We perceive 
no reason why it should be debarred of recovery for the time prior 
to May 1, 1900. In that respect the decree was faulty. 

Second. The proofs adduced to the master had référence only to 
the profits accruing to the défendant from the illégal sale. The 
question of the true measure of damages in cases of this sort is an 
interesting one. The injured party is entitled to full compensation 
for the injury, but how shall that be measured? Manifestly, the 
profits which the infringer has made would not in ail cases be com- 
pensation to the injured. The latter's loss in part inheres in the 
failure to acquire a just and deserved gain; also in the injury to 
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the réputation of his product by reason of the substitution of the 
spurious article. The latter élément is difficult, if not impossible, 
of accurate admeasurement. It can only be approximately com- 
pensated by an allowance in the nature of punitory damages, resting 
largely in discrétion. But as to the actual loss, is it not more rea- 
sonable to say that the loss sustained is the profit which the injured 
party would hâve made if the genuine goods had been supplied, and 
not the profit which the party inflicting the injury actually made by 
the unlawful sale? That is to say, ought not the injured party 
to recover the diflference between the cost to him of the manufacture 
of his article and the price at which he is able to dispose of it in the 
market, together with such sum as the court in its discrétion should 
think the genuine article had lost in its réputation by substitution of 
the spurious article? Should not regard be had to complainant's 
loss, rather than to defendant's profits? Hall v. Stem (C. C.) 20 
Fed. 788. It bas been supposed that the measure of damages in 
thèse cases is analogous to the measure of damages allowed for in- 
fringement of a patent, but Judge Sawyer suggests that the analogy 
will not hold. Benkert v. Feder (C. C.) 34 Fed. 534. We are, 
however, spared the necessity of resolving this interesting question, 
since the complainant below failed to take any exception to the de- 
cree in this regard, and contented himself before the master with 
proving the profits which the infringer had made; and the only 
question presented for décision is whether the master, whose report 
was confirmed by the court below, was right in deducting from the 
gross profits made by the défendant by the sale of the spurious 
goods a proportionate percentage for the expansé of operating the 
gênerai business of the défendant. In The Trémolo Patent, 23 
Wall. 518, 23 L. Ed. 97, decided in 1874, the court held, with respect 
to an infringement of the patent right, that, in the ascertainment of 
profits made from sales of an organ with a patented attachment, 
it was proper to prove the gênerai expenses of the business in eflfect- 
ing sales of organs generally, and to deduct a ratable proportion 
from the profits made from the patented attachment. In Société 
Anonyme v. Western Distilling Co. (decided in 1891 [C. C.]) 46 
Fed. 921, Judge Thayer, delivering an oral opinion, stated that the 
expenses of business to be allowed must be expenses necessarily 
incurred in the unlawful venture, which would not hâve been in- 
curred but for engaging in such venture. He says that "when an 
unlawful business is carried on in connection with the defendant's 
regular business, and the same agencies are employed in doing that 
which is lawfiil and that which is unlawful, no rule of law of which 
I am aware requires any déduction for expenses in estimating the 
profits of the unlawful business." He makes no référence to the 
décision in the Trémolo Patent, although in that case there was, 
as in the case before Judge Thayer, a like invasion of a right. See, 
also, N. K. Fairbank Co. v. Windsor (C. C.) 118 Fed. 96. Consider- 
ing that the action for damages for the invasion of such right sounds 
in tort and not in contract, there is much force in Judge Thayer's 
reasoning. It does not seem quite just that the wrongdoer should 
be pcrniitted to escape without pecuniary loss to himself, and yet 
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we must remember that hère the appellant bas chosen to prove, as 
the basis of recovery, merely the profits which the wrongdoer has 
maâe, and in estimating those profits we feel concluded by the rul- 
ing of the ultimate tribunal, that, to ascertain the net profits accru- 
ing to the wrongdoer, as in ascertaining profits in any other case, 
the expense of making the sale should be deducted from the gross 
proceeds of the sale, upon the same principle that the cost of the 
spurious article is deducted from the gross receipts of its sale. 

The failure to receive adéquate compensation for the injury donc 
in such case proceeds from the act of the party in seeking recovery 
for the profits made by the wrongdoer, rather than the loss sus- 
tained by the injured party. 

The decree will be reversed, and the case remanded with a direc- 
tion to the court below to render an interlocutory decree pursuant 
to the prayer of the amended bill, and to ascertain, according to law, 
the loss, injury, and damage sustained by the complainant, and 
to decree accordingly 
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(Circuit Court of Appeals, Thlrd Circuit. May 23, 1904.) 

No. 21. 

1. Shipping— Damage to Caeoo— Evidence as to Cause. 

A ship may sustaln the burden of proof restlng on her to show that 
cargo damage was due to a cause for which she is not liabie by clrcum- 
stantial évidence as to the manner in vrhieh the water causing the damage 
entered the hold, and in the absence of direct évidence the court is jus- 
tlfled in adopting her theory in that respect, where the facts and cir- 
cumstances shown are consistent with such theory and not consistent with 
any other. 

2. Same— Exemption undee Habtee Act— Pbesumption or Seawoethiness. 

The casting of the burden of proof on one party or the other in a given 
case does not ûestroy the presumptions In favor of a party which exist 
under the gênerai law of évidence. So a shipowner, claiming exemption 
from llabllity for cargo damage under section 3 of the Harter aet (Act 
Feb. 13, 1893, c. 105, 27 Stat. 445 [U. S. Comp. St. 1901, p. 2946]), has the 
burden of proving the seaworthiness of the vessel ; but, in the absence 
of évidence to the contrary, such burden is met prima facie by the pre- 
sumption that he performed his duty in making her seaworthy at the 
commencement of the voyage. 

3. Same— Fatjlt in Management ce Vessel. 

Where a ship was at the commencement of a voyage in ail respects sea- 
worthy, and properly manned, equipped, and supplied, damage to a sugar 
cargo from fresh water which escaped into the hold where the sugar was 
stowed while the cargo was being dlscharged, by reason of a valve having 
been Improperly left open while water from the river was being pumped 
into the engine tank, was due to a fault in the management of the vessel, 
for which she is exempted from liability by section 3 of the Harter act 
(Act Feb. 13, 1893, c. 105, 27 Stat 445 [U. S. Comp. St. 1901, p. 2946]). 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania. 
See 124 Fed. 631, 126 Fed. 239, 

T 2. Statutory exemption of shipowners from liability, see note to Nord- 
Deutseher Lloyd v. Insurance Co. of North America, 49 C. C. A. 11. 
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H. L. Cheyney, for appellant. 
J, Parker Kirlin, for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

GRAY, Circuit Judge. This is an appeal from a final decree in 
admiralty, by the District Court of the United States for the Eastern 
District of Pennsylvania, dismissing tlie libel of the appellant. 

The suit was brought by appellant, to recover damages alleged to 
hâve been sustained with respect to a shipment of sugar on the steam- 
ship "Wildcroft," from Cuba to Philadelphia. The libelant was con- 
signée of the sugar. The libel recites that the cargo of sugar was 
delivered to the steamship in good order and condition, to be carried 
to the port of Philadelphia, and there delivered in the same good 
order and condition, and that upon the arrivai of the steamship at 
Philadelphia, a large portion of said cargo was greatly damaged by 
contact with water. The libel charges that said damage was due 
to the unseaworthiness of said vessel at the commencement of said 
voyage. 

The défense hère relied upon is, that the goods were carried for- 
ward under bills of lading that contained this clause : "Ail accident, 
loss and damage whatsoever from machinery, boilers and steam 
navigation, or from périls of the seas and rivers, or from any act, 
neglect or default whatsoever of the pilot, master or mariners, being 
excepted;" that the vessel was in every way seaworthy at the com- 
mencement of the voyage, and that the damage to the cargo was 
caused by périls of the sea and navigation, within the exceptions in 
the bills of lading. The alternative défense is urged, that if the dam- 
age was caused or contributed to by any faults of those in charge of 
the vessel, the vessel was protected from responsibility therefor, by 
the terms of the act of Congress, approved February 13, 1893, called 
the "Harter Act." Act Feb. 13, 1893, c. 105, § 1, 27 Stat. 445 [U. 
S. Comp. St. 1901, p. 3946]. 

We take the following statement of the case from the opinion of 
the learned judge of the court below: 

In April, 1901, the Wildcroft, having discharged a cargo of coal in Havana, 
proceeded to Oardenas and Matanzas, where sUe loaded sugar in bags, con- 
slgned to the libelant. The sugar in controversy was stowed in No. 3 and No. 
4 holds, and some of it was found, while being discharged, to hâve been dam- 
aged by water. It does not appear precisely how much of the cargo was dam- 
aged. Apparently the bulk of it was sound. But, at the top of No. 3 hatch, 
on the starboard side, the sugar was wet ail across the hatchway to a depth 
of about 8 feet. Under the starboard ventilator of the same hold, a burrow, 
caused by water, extended down about 8 feet. Under this there was a layer 
of Sound cargo down to a point about 8 feet from the bottom. On the bottom 
of No. 4 hold also, as well as of No. 3, there was a layer of damaged cargo about 
3 feet thick. There was no damage elsewhere in No. 4. In each hold the 
damage at the bottom was on the starboard side of the tunnel. The damage 
at the top of No. 3 hold was caused by sait water that found its way Into the 
hold on April 19th in the manner hereafter stated. The damage at the bottom 
of the holds, however, was caused by fresh water, the marks on the bulkheads 
showing that both holds had been flooded to a height of 2 to 4 feet. In order 
to détermine how water, either sait or fresh, may hâve found its way into 
thèse holds, it is désirable to refer to the construction of the vessel in some 
respects, and also to the circumstances of the voyage. The Wildcroft bas four 
holds, two on the fore side of the engine room tank, and two on the after side. 
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No. 3 and No. 4 holds are on the after side of the englne room, and are sepa- 
rated from each other by a grain-tight bulkhead. A water-tlght bulkhead 
séparâtes No. S hold from the engine room, and a water-tight bulkhead also 
séparâtes No. 4 hold from the peak tank aft The flooring under No. 3 and 
No. 4 holds is not water-tight, but Is better than grain-tight. The average 
depth of the bilges below the flooring is 2 feet 6 inches. As the bi;Ukhead be- 
tween No. 3 and No. 4 holds is pierced by limber holes, thèse two compartments 
are practically one, so far as the passage of water is concerned. The vessel 
bas five tanks : No. 1 is under No. 1 hold, No. 2 under No. 2 hold. No. 3 under 
the engine room, No. 4 under No. 3 hold, No. 5 under No. 4 hold, and the after 
peak tank is aft of No. 5. AU thèse tanks, excepting the after peak tank, are 
bnilt on the double cellular priûciple. No. 1 and the after peak tank were 
empty durlng ail the voyage from Baltimore to Havana, and thence to Car- 
denas, Matanzas and Philadelphia. Nos. 2, 3, 4 and 5 tanks were filled witb 
water for ballast at Havana after the discharge of the cargo, but when the 
vessel arrlved at Cardenas they were pumped dry, and remained dry during 
the rest of the voyage to Philadelphia. 

After the discharge of cargo at Havana, the sluices,, holds and bilges on the 
ship were overhauled and cleaned. At Cardenas part of the cargo was loaded, 
the rest being taken on board at Matanzas. After leaving this port, each hateh 
was protected with a wooden cover and with three tarpaulins that were se- 
curely battened down with iron bars and wedges. On leaving Matanzas, the 
vessel drew about 21 feet 6 inches fore and aft, and was then in every respect 
seawortby, and properly manned, equipped and supplied. The hatches were 
not taken ofC until after the vessel reached Philadelphia. During the voyage 
the weather was exceptionally severe, culminating on April 19th in heavy 
gales, tropical rain and high seas, the resuit being that the vessel rolled and 
pitched heavily, and shipped large quantifies of water on deck. About 3 p. m. 
on that day a heavy sea tore away the three tarpaulins that covered No. 3 
hatch and the starboard ventilator cover at the forward part of the hatch. 
New tarpaulins were lashed temporarily over the hatch as securely as the 
violent weather would permit, and a spare cover was put over the ventilator, 
but the weather did not moderate sufBeiently until 6 or 7 o'clock the next morn- 
ing to permit the crew to fis the tarpaulins permanently over the hatch, and 
thus to make it again as secure as when the vessel left Matanzas. During 
this interval, the vessel shipped heavy seas, the downpour of rain continued, 
and a considérable quantity both of sea water and of rain water entered No. 3 
hatch through the joints of the hatch and down the ventilator hole. Not 
much water reached the bottom of either hold at this time. Both holds were 
sounded night and morning during ail the voyage, and no more than the usual 
amount of water was found, 2 to 4 inches. The vessel arrlved at Philadelphia 
on April 22d, and was taken to the libelant's wharf to discharge her cargo. 
Before the discharge was begun, the sugar directly under the hatch of No. 
3 was found to be damaged by water. Ail the bags aeross the hatchway were 
wet. Under the ventilator whose cover had been washed off there was a bur- 
row about 8 feet deep between the bags where the water had run down. 
The diseharge began on April 23d and was continued without further incident 
until April 29th. At 7 a. m. of that day, in accordance with the standing or- 
ders that soundings should be taken night and morning, the pumps Connecting 
with No. 3 and No. 4 holds were started and were worked for 15 minutes, but 
nothing was pumped out. About 3 p. m., however, the stevedore that was dis- 
charging the vessel, reported to the chlef olEcer and the chief engineer, that 
there was water in hold No. 4. Soundings were taken immediately, and be- 
tween 5 and 6 feet of water were found. There was no water in the engine 
room bilge, however, and the sluices in the tunnel Connecting with No. 3 hold 
and the after wells of the engine room were then opened, and the water and 
molasses were pumped out, both holds being dry by midnight. The chief 
engineer tasted the liquid in the bottom of the hold, and found it to be mo- 
lasses and fresh water. In order to détermine whether any of this water had 
corne into the ship through a leak in the hull, or in any of the ballast tanks, 
■^he vessel was thoroughly examined by Lloyd's surveyors in Philadelphia Im- 
mediately after the cargo had been discharged, and before repairs of any kind 
had been made. No leak or injury to the hull or tanks was found, and the 
surveyors tbereupon gave the vessel a certiflcate of seaworthiness. 
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The fresh water In the holds is aceounted for as f ollows : On the morning 
of April 29th, No. 3 engine-room tank was fllled wlth fresh water from the 
Delaware river for ship's purposes. It began to flow into the tank at 10 
o'clock and the flow was unlnterrupted for three hours. A drawing showing 
the arrangement of pipes, connections and valves involved In this explanation, 
is annexed to the claimant's testimony. Thls drawing was prepared by a 
Consulting engineer, who examlned the vessel in London in June, 1901, before 
any repair, altération or change in arrangement had been made in any of the 
pipes, cocks or valves in use on April 29th, when the damage was done. No. 

3 tank, just referred to, is under the engine room. It is filled by opening a 
valve. A, in the ship's side, which admits water from the river into the tank 
— filling pipe AB. This pipe is connected, on its continuation below the point 
B, wlth valves in the tank-dlstributlon box. From this box another pipe leads 
to the tank top. (Nelther the tank distribution box nor the pipe Connecting 
it wlth the englne-room tank are shown on the plan, as they bave no connec- 
tion wlth, or relevancy to the présent controversy.) There is no direct con- 
nection between this tank and No. 3 and No. 4 holds. There is, however, a 
pipe connection, C, governed by a cock at D, that leads from the tank-filling 
pipe to the servlce-donkey, and this in turn is connected with another distribu- 
tion chest, from which a pipe is led to No. 3 hold for the purpose of pumplng 
out the bilges of that hold. This pipe is indicated by the letters EF6. At the 
head of this suction pipe in the distribution chest is a non-return valve, E. 
This valve and the seat on which it rests are made of gun métal. The valve 
apparently works on a hinge, so that it opens when suction is applied to it 
from the top by the pumps, but when the suction ceases, the valve falls back 
on its seat and prevents anythlng from enterlng the pipe which it covers. 
If, therefore, any foreign substance, such as a small pièce of wood, had been 
drawn up the pipe FG when the pumps had been worked last on the limbers 
of No. 3 hold, and had become caught in the valve B, so that the valve had been 
wedged open, and if at the same time the cock D in the donkey service or 
branch pipe were open, it is apparent that water flowing from the river into 
the tank-filllng pipe AB, leading to the engine room, would aiso flow through 
CD to the distribution chest, and down the valve E and the suction pipe PG 
leading to the limbers In No. 3 hold, and thence into No. 4 hold ; for, as already 
stated. No. 3 and No. 4 are practically one hold so far as water communication 
is concerned. If thèse cocks and valves, D and B, or either of them, had 
been properly closed during the process of filling the englne-room tank, it 
would not hâve been possible for any water to find its way into No. 3 and No. 

4 holds. 

I thlnk, therefore, that the damage to the sugar was caused by the water 
that went down No. 3 hold during the storms on the voyage, and by the water 
that flowed Into the hold through the pipe Une on April 29th, in the manner 
just described. Indeed, it is impossible that the damage could bave occurred 
in any other way, unless some of the water that entered through No. 3 hatch 
on April 19th passed down the sides of the ship into the holds, and I do not 
thlnk the testimony justified such a flnding. 

The findings of fact contained in the foregoing opinion, are not 
only acceptée as prima facie conclusive, but, as the resuit of a carefui 
examination of the testimony sent up in the record, are approved, 
as being founded upon the weight of the évidence. The only ques- 
tion in the case is, as counsel for appellant say, whether the claimant 
has shown such facts as to the cause of damage, as to entitle the ship 
to exemption under the "Harter Act." 

We do not intend, nor is it necessary, to recite the évidence at 
length, upon which thèse findings are based. It suffices to say, that 
it clearly appears that the ship was water-tight when the cargo was 
loaded and when she sailed from Cuba, and that no water reached 
the bottoms of either No. 3 or No. 4 hold during the voyage. As 
we hâve seen, no claim was made for damage to the top of the sugar. 
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occasioned by the sait water that found its way through the hatches 
of No. 3 hold during a gale, which washed away the tarpaulins cover- 
ing those hatches. This damage was clearly due to a péril of the sea. 
The testimony is, that both of thèse holds were sounded night and 
morning during the entire voyage, by the carpenter, and the sound- 
ings disclosed merely the usual amount of water in the bilges, — from 
two to four inches. Ail of the testimony in this respect is uncontra- 
dicted, and no facts are shown from which any other conclusion can 
be drawn, than that the water which came into the bottom of thèse 
holds, to the depth of several feet, doing the damage in question, 
came in after the early morning of the S9th of April, and before the 
close of that day, while the cargo was being discharged at the wharf 
in Philadelphia. It is not disputed that the water was fresh water, 
such as was the water in the Delaware river, in which she was ly- 
ing. In connection with thèse facts, it was shown by the testimony 
that the sea-cock for filling the engine room tank was open at ten 
o'clock that morning, and kept open for a period of three hours, and 
that if two certain cocks, fully described in the évidence and pointed 
ont by the learned judge of the court below, were left open by ac- 
cident or design, there would be a free flow of water from the open 
sea-cock into the bilges of hold No. 3. Directly after the filling of 
the tank and the closing of the sea-cock, water to a considérable 
depth was reported in holds No. 3 and No. 4. This sea-cock had not 
been open from the time the cargo was put on board in Cuba until, 
as just stated, on the morning of the 29th of April, at Philadelphia. 
We think the court below was fully justified in its finding, that the 
damage hère in question was due to "the water that flowed into the 
hold through the pipe line on April 29th, in the manner just de- 
scribed," and that "it is impossible that the damage could hâve occur- 
red in any other way." 

It is true, that the évidence upon which the court makes this finding, 
is in part circumstantial. We see no reason, however, why circumstan- 
tial évidence should be excluded from the considération of the court, in 
its détermination of the issue before it. Its probative force in this case 
could not be disregarded. It is certainly very strong, if not absolute- 
ly conclusive, and when considered in connection with other testimony 
in the case, fully warranted the learned judge in the conclusion at 
which lie arrived. The gravamen of complainant's contention seems 
to be, that the court were not justified in relying upon such testimony. 
He objects that the claimant has not proved "a single fact as to the 
cause of damage, but he had a theory which the court accepted as 
a fact." But if ail the facts in a case are consistent with one theory, 
explaining the ultimate fact sought to be proved, and are inconsistent 
with every other theory attempting such explanation, we hâve the 
very foundation upon which ail circumstantial évidence rests, by 
which the most important issues involving life or property may be 
and are every day determined. And so the learned judge of the 
court below says : 

"I adopt the theory propounded by the ship to account for the présence of 
the water ; indeed, I camiot conceive of any other theory that is consistent 
with the tacts, whlIe this agrées with them ail and is in confllct with noue." 
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If tlie circumstances were such, that the lîability of the ship de- 
pended upon the establishment of the fact that the damage in ques- 
tion was donc by water that came through the open sea-cock on the 
morning of April 29th, and by the accidentai or négligent opening 
of the two cocks, E and D, reached hold No. 3, can there Se any 
doubt as to the sufïîciency of this évidence for that purpose? We 
think not, and so also, we hâve no doubt as to its sufficiency, where 
the exemption of the ship from liability dépends upon the same 
évidence. 

Each of the bills of lading under which the cargo viras received and 
carried, contains the foUowing clause: 

"It Is mutually agreed that thls shlpment la subject to ail the terms and pro- 
visions of, and ail the exemptions from liablUty contalned In the Act of Con- 
gress of the United States, approved the 13th day of February, 1893." 

The third section of the act thus referred to, and known as the 
"Harter Act," is, in part, as follows : 

"That if the owner of any vessel transportlng merchandise or property to or 
from any port in the United States of America shall exercise due diligence to 
make the said vessel in ail respects seaworthy and properly manned, equipped 
and supplied, neither the vessel, her owner or owners, agent or charterers, shall 
become or be held responsible for the damage or loss resultlng from faults or 
errors in navigation or in management of said vessel." 

We hâve no doubt that the court below was right in its conclu- 
sion, that the damage thus occasioned resulted from faults or errors 
in navigation or in the management of the ship. Whatever may be 
said as to faults in navigation, there can be no question, that the 
flowing of the fresh water into the hold, where the sugar was stowed, 
from the open sea-cock, on the morning of the 29th of April, was 
through the fault of the "management" of the ship, by the officers 
in charge. At that time, the steamship was in no sensé under the 
control or management of her owners, or those representing them, 
other than the officers and crew. We agrée with the gênerai proposi- 
tion laid down in several cases, that, for the purposes of the exemp- 
tion of this act, the "management" of the ship extends from the load- 
ing and sailing of the ship to the delivery of the cargo. However this 
may be, as a gênerai proposition, we are clearly of opinion that the 
fault, to which the damage was due in this case, was one solely in 
the "management" of the ship. The condition upon which this ex- 
emption from liability can be invoked under the third section of the 
"Harter Act," is that the owner of the vessel shall hâve exercised 
"due diligence to make the said vessel in ail respects seaworthy and 
properly manned, equipped and supplied." In International Naviga- 
tion Co. v. Farr & Bailey Mfg. Co., 181 U. S. 218, 21 Sup. Ct. 591, 
45 L. Ed. 830, Mr. Chief Justice Fuller, delivering the opinion of the 
court, said: 

"We repeat, that even if the loss occur through the fault or error In manage- 
ment, the exemption cannot be availed of unless the vessel v^as seaworthy 
when she sailed, or due diligence to make her so had been exercised, and it is 
for the owner to estabUsh the existence of one or the other of thèse conditions." 

See, also, The Southwark, 191 U. S. 1, 24 Sup. Ct 1, 48 L. Ed. 65. 

The caHting of the burden of proof on one party or the other in 

a given case, does not destroy the presumptions in favor of a party, 
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which exîst under the gênerai law of évidence. Presumptions are a 
sort of proof and a substitute in certain stages of a case for affirma- 
tive testimony. A disputable presumption may operate as a prima 
facie case upon a particular point. Thayer's Prelim. Treatise on 
Evidence, p. 365. A presumption operating as a prima facie case, 
stands as proved until the prima faciès is destroyed by controverting 
évidence. In tlie case before us, there is a presumpt'ion, that the 
owner of the steamship performed his duty, in mailing her sea- 
worthy, and properly manning, equipping and supplying her for the 
voyage she was about to make. This presumption will support the 
burden of proof imposed, until it is overthrown or controverted by 
some évidence. The Chief Justice, vi^ho delivered the opinion of the 
Suprême Court in Int. Nav. Co. v. Farr, etc., supra, used this lan- 
guage in the case of The Chattahoochee, 173 U. S. 540, 550, 19 Sup. 
Ct. 491, 495, 43 L. Ed. 801 : 

"By the third section of that act" (the "Harter Aet") "the owner of a sea- 
worthy vessel (and, in the absence of proof to the contrary, a vessel will be 
presumed to be seaworthy) Is no longer responsible to the cargo for damage 
or loss resulting from faults or errors in navigation or management" 

We think there is no conflict between the two statements made 
by the learned Chief Justice. The burden of proving seaworthiness 
rests upon one who wishes to avail himself of the exemption of the 
third section of the act, and the presumption of fact alluded to, where 
not controverted, sustains that burden, or, in case of controversy, 
may help to sustain it. 

In this case, libelant produced no controverting testimony ; noth- 
ing to show any unseavi^orthiness, gênerai or spécial. Claimant did, 
however, in support of the presumption, prove gênerai seaworthiness, 
and by direct and circumstantial évidence, show that the sea-cock 
and valves, through the accidentai or négligent opening of which it 
has been found that the damage occurred, were in good order and 
condition at the commencement of the voyage, and up to the time of 
the flooding of the hold on the 29th of April. This is testified to dis- 
tinctly and afHrmatively by both the captain and chief engineer, from 
their personal knowledge and inspection, and there is no controvert- 
ing testimony produced by the libelant. 

The libelant contends that, because this testimony of the captain 
and chief engineer were to the effect that of their "personal knowl- 
edge and inspection, the tank filling pipe, the cocks on it and on the 
connections between it and the distribution chest, both during the 
voyage and while the vessel was discharging cargo in Philadelphia, 
were in thorough working order and condition," it does not follow 
that the cocks, D and E, were closed at the time of sailing. But it is 
in évidence, that the water could not hâve found its way to hold 3, 
if the valve, D, had been closed, even if the valve, E, had been held 
open by something accidentally under it. Now valve D was located 
in the engine room, and was easily accessible, and, according to the 
testimony, it was worked every morning and evening, in pumping out 
the bilges of the lower hold, when it was necessarily opened. If at 
any time after said pumping, it was left open, this vvas clearly a fault 
in the "management" of the ship during the voyage. So also, if 
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valve E, which was testified to hâve been inspected and found in good 
condition and working order at the commencement of the voyage, 
was held open by the accident of some foreign substance being sucked 
under it, this accidentai happening was in the "management" of the 
ship, and could not hâve been provided against by those whose duty 
it was to look after its seaworthiness and gênerai condition before 
the commencement of the voyage. The Silvia, 171 U. S. 462, 19 Sup. 
Ct. r, 43 L. Ed. 341 ; The Mexican Prince (D. C.) 82 Fed. 488. 

Accepting, therefore, the findings of fact made by the court below, 
as well founded, we conclude that the damage to the cargo consigned 
to the libelant was due to a fault in the "management" of the vessel, 
within the meaning of the exemption in the third section of the act 
of Congress of February 13, 1893, and that the vessel was shown to 
hâve been seaworthy at the time of the loading of the cargo, both 
generally and in respect to the particular matters involved in causing 
the damage complained of . 

The decree of the court below is affirmed. 



MURRAY V. PANNACI et al. 

(Circuit Court of Appeals, Third Circuit. May 31, 1904.) 

No. 48. 

1. Teespass— Damages— Failuee to Pbove Extent of Injuet. 

In an action of trespass for removing sand from the beach In front of 
and upon plaintiff's lot, where there was no évidence to show the quan- 
tlty taken nor from which the jury could détermine the extent of the 
damage to plaintiff's lot, the court correctly charged that nominal dam- 
ages only were recoverable. 

2. SAME— BXEMPLAEY DAMAGES. 

To justify the imposition of exemplary damages for a trespass, there 
must be évidence that the Injury was Inflicted mallclously or wantonly, 
or, at least, with wrongful motive; and défendants, who removed sand 
from the beach in front of plaintiff's lot in the belief that It was their 
légal right, and ceased at once on plaintiff's making objection, cannot prop- 
erly be subjeeted to punitive damages. 
8. Same— Damages Recoveeable. 

In an action of trespass for removing sand from the beach In front of 
plaintiff's lot, plaintiff Is not entitled to recover as damages the expense 
Incurred In a chancery suit, instituted against défendant to détermine the 
rights of océan lot owners, which is stlll pending on appeal. 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

A. Gordon Murray and John T. Bird, for plaintiff in error. 
Edmund Wilson, for défendants in error. 

Before ACHESON and GRAY, Circuit Judges. 

ACHESON, Circuit Judge. Hattie G. Murray, the plaintiff, and 
Yeronica Pannaci, one of the défendants, respectively owned a lot 

î 2. See Trespass, vol. 46, Cent. Dlg. § 144. 
130 F.— 34 
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of ground — ^the two lots being contiguous to each other — at Sea- 
bright, N. ]., each lot having a frontage On the Atlantic Gcean. The 
title to each lot extended only to high-water mark originally, but 
afterwards Mrs. Pannaci acquired title to land in front of her lot 
from the State Riparian Commissioners. The plaintifï acquired no 
such riparian addition. In the early part of Octobèr, 1901, by pro- 
curement of Veronica Pannaci or her husband, Hurley, the third de- 
fendant, began carting sand from the beach in front of the Pannaci 
lot. Prior to the 17th or 18th of October some sand was taken by 
the défendants from the beach in front of the plaintiff's lot, but none 
after the last-mentioned date. In digging and carting sand from the 
océan beach the défendants were acting under légal advice, but in 
supposing that they had a right to take sand from the beach in 
front of the plaintiff's lot they misunderstood the advice of counsel. 
Upon thé plaintiff's protest they at once desisted from taking any 
more sand from the beach in front of her lot. There was évidence to 
show that some sand was taken from the plaintiff's lot by the défend- 
ants, and also that sand was washed or fell from the beach in front 
of the plaintiff's lot into an excavation made by the défendants on the 
Pannaci lot. The trial judge instructed the jury that, while there was 
proof that the défendants had trespassed upon the land of the plain- 
tiff, there was no évidence showing the extent of the damage the 
plaintiff had thereby sustained, and that under the évidence the jury 
could allow nominal damages only. The judge applied to the case 
the familiar ruie, settled by many décisions, that although a légal in- 
jury to a plaintiff is proven, yet if the extent of the injury is not 
shown, nor évidence given from which it can be inferred, nominal 
damages only can be recovered. Lance v. Apgar, 60 N. J. Law, 447, 
448, 38 Atl. 695; Leeds v. Metropolitan Gas Light Co., 90 N. Y. 
26, 39; Smith v. Loag, 132 Pa. 301, 19 Atl. 137; Watts v. Weston, 
62 Fed. 136, 10 C. C. A. 302. Was the court right in applying the 
above-stated principle to this case upon the facts shown ? 

We fail to discover any évidence in this record by which the jury 
could détermine the quantity of sand taken from the plaintiff's side 
of the dividing line between the two lots of ground, either above the 
high-water mark — the limit of the plaintiff's title — or below the high- 
water mark, where she had no proprietorship in the soil. The quan- 
tity of sand taken was left wholly uhcertain by the plaintiff's proofs, 
as also was the amount of sand displaced by gravity or )vave action. 
Nor did any witness state, or attempt to estimate, the amount of 
damage done to the plaintiff's land by the défendants' acts com- 
plained of. The judge in his charge correctly said that "the plaintiff 
in this case has not shown what the value of her property was be- 
fore and after the alleged taking away of sand from herown or the 
neighboring lot." Indeed, there was a total lack of évidence as to 
any decrease in the value of the plaintiff's land. As to the alleged 
damage to the plaintiff's bulkhead, the évidence was vague and un- 
certain. What part of the expenditure alleged to be needed for re- 
pairs to the bulkhead was due to the défendants' acts was not shown. 
Upon a careful examination of the évidence, we think that the trial 
judge was quite justifiable in charging the jury that there was an ab- 
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sence of testimony showing the amount of damage sustained by the 
plaintiff. 

It is, however, urged that the conduct of the défendants, or some 
of them, was such as to justify the jury in awarding exemplary or 
punitive damages. But this record, \ve think, does net disclose such 
misconduct or circumstances as warranted the allowance of damages 
of an exemplary or punitive nature. The défendants took no sand 
from the beach in front of the plaintifif's lot after her objection. 
They ceased such taking as soon as they discovered that they had 
misunderstood the légal advice of counsel. Their excavation of the 
beach in front of the Pannaci lot they evidently regarded as a lawful 
exercise of the riparian rights of Mrs. Pannaci. If they were wrong 
in this, it seems to hâve been an honest mistake. In trespass, to 
justify the imposition of exemplary or punitive damages, something 
more must be shown than the doing of an unlawful or injurious act. 
There must be évidence that the injury was inflicted maliciously or 
wantonly, or with circumstances of contumely and indignity, or, at 
least, with wrongful motive. Day v. Woodworth, 13 How. 363, 371, 
14 L. Ed. 181 ; Phila., etc., R. R. Co. v. Quigley, 21 How. 203, 16 
L. Ed. 73 ; Milwaukee, etc., R. R. Co. v. Arms, 91 U. S. 489, 493, 
23 L. Ed. 374; Fohrmann v. Consolidated Traction Co., 63 N. J. 
Law, 391, 43 Atl. 892. None of thèse things, we think, could be just- 
ly imputed to the défendants hère under the évidence. 

We think no error was committed in excluding the offer of the 
record in the chancery litigation in the courts of New Jersey in the 
suit brought by Hattie G. Murray against Veronica Pannaci. In the 
first place, the whole of the record, it would seem, was not ofïered. 
Then, again, that litigation was still pending in the Court of Errors 
and Appeals of New Jersey. It involved the unsettled question of the 
rights of océan lot owners in and to the beach in front of their lots. 
We are wholly unable to see that in the présent action the plaintiff 
was entitled to recover any expenses incurred by her in the chancery 
litigation. Especially was any such claim inadmissible hère in view 
of the fact that at the time of this trial the New Jersey chancery suit 
was still undetermined. 

We are not able to see that the court erred in excluding the 
Cooper map of 1885. The preliminary proofs entitUng that map to 
admission were insufïicient. Moreover, we cannot see that any in- 
jury was donc to the plaintifï by the exclusion of the map. 

Ûpon the whole we discover no error in this record, and the judg- 
ment of the Circuit Court is affirmed. 
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In re DAUCHT. 

(Circuit Court of Appeals, Second Circuit Aprll 20, 1904.) 

No. 126. 

1. BANKEUPTCT— DiSCHABGE— CONCEALMBNT OF PBOPERTT. 

Where a bankrupt conveyed real estate by an absolute deed, more thac 
two years prior to the bankruptcy, In order to constitute a fraudulent con- 
cealment by faillng to scliedule the same, which will defeat the right to 
a discharge, objecting creditors must show that the bankrupt still retains 
a secret interest in the property. It is not sufBcient that it may hâve been 
conveyed in fraud of creditors, but it must still be in fact the property 
of the bn ikrupt's estate. 

Appeal from the District Court of the United States for the North- 
ern District of New York. 

This is an appeal from an order of the District Court for the 
Northern District of New York, overruling spécifications of object- 
ing creditors and confirming the report of the référée recommending 
that a discharge be granted to the bankrupt. The objecting cred- 
itors appeal. The cause below is reported in 122 Fed. 688, 10 Am. 
Bankr. Rep. 527, where the facts are fully stated. 

Walter S. Logan, William T. Read, and Russell G. Lucas, for ap- 
pellants. 
John L. Hill and Thomas O'Connor, for appellee. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

COXE, Circuit Judge. But little need be added to the elaborate 
discussion of the facts and the law to be found in the opinion of the 
District Court. We agrée with the conclusion there reached. 

The questions presented were, first, whether the bankrupt, since 
the adjudication, June 24, 1901, knowingly and fraudulently con- 
cealed from her trustée real property located at Lansingburgh, N. 
Y., and Nantucket, Mass., belonging to her estate in bankruptcy; 
and, second, whether she knowingly and fraudulently made a false 
oath when she swore to the correctness of her schedules, which omit- 
ted this property. 

The principal accusation of fraud is based upon the conveyance by 
the bankrupt of the Nantucket property to her father and by him to 
her son over two years prior to the adjudication in bankruptcy. At 
the time the pétition was fîled and the schedules verified the légal 
title to this property was not in the bankrupt and had not been for 
two years and seven months. The transfer to her son, conceding it 
to be fraudulent as to then existing creditors, has not been made 
by the act a sufïîcient ground for refusing a discharge. About this 
there is no disagreement. 

In order to establish a fraudulent concealment it must appear that 
the property concealed belongs to the bankrupt's estate. It must be 
shown that the transfer was merely a temporary expédient to place 
the property beyond the reach of the trustée, the title to be resumed 



FISHERIES CO. V. LE5NEN. 533 

by the bankrupt as soon as prudence will permit. In other words, it 
must be proved that a secret trust exists in her favor and that her 
son is under agreement, expressed or implied, to reconvey the prop- 
erty to her when the danger of attack by the creditors has passed. 

Were we permitted to indulge in spéculation and guesswork and 
to substitute suspicion for proof it would not be difficult to sustain the 
creditors' contention, but the burden is upon them to estabhsh by 
clear and convincing évidence that the bankrupt has been guilty of 
the offenses alleged. In this they hâve failed. The référée and the 
District Covirt concur in finding that there is insufïicient proof to 
show that tlie banl<rupt retained an interest in the property conveyed 
and we are constrained to reach a similar conclusion. The law as 
originally passed, and since the amendments of 1903, does not pre- 
vent a discharge in cases of this character. If the law be inadéquate 
or defective in this regard the remedy is with Congress and not with 
the courts. 

The case of Hudson v. Mercantile Nat. Bank, 119 Fed. 346, 56 C. 
C. A. 250, is clearly distinguishable from the case at bar. The essen- 
tial ingrédients of a fraudulent concealment, which are wanting in 
the présent case, were there clearly established. The court found 
that the property standing in the name of the son was in fact the 
property of the bankrupt, the son being the mère naked trustée of 
the title. The bankrupt occupied the land during the 15 years prier 
to the bankruptcy and during that period was in fuU enjoyment of 
the rents and profits, never accounting to his son. The latter resided 
in Mexico, paid no attention to the property, exercised no visible 
acts of ownership since his father's occupancy began and, at no time, 
demanded an accounting. The facts are so plainly dissimilar that 
the case cannot be regarded as a précèdent. 

The order appealed from is afïirmed with costs. 



FISHERIES CO. v. LENNEN et al. 

(Circuit Court of Appeals, Second Circuit. April 21, 1904.) 

No. 169. 

1. ClECUIT CODETS OF APPEALS—JUEISDICTION— QUESTION OF JuRISDICTION OF 

LOWEB COUET. 

Under Act Marcli 3, 1891, e. 517, 26 Stat. 826 [U. S. Comp. St. 1901, p. 
547], ereatlng the Circuit Courts of Appeals, section 6 (26 Stat. 828 [U. S. 
Comp. St. 1901, p. 549]), an appeal to such court does not bring before it 
for review the question of the jurisdiction of the Circuit or District Court 
from which the appeal is taken, which is revlewable only by the Suprême 
Court, under section 5. 

2. CoKTEACïs— Legality— Ageeements in Restraint of Tbadb. 

A contract by which sellers of property agreed, as a condition of the 
sale, that they would not become engaged or interested in the business 

IF 1. Review by Circuit Court of Appeals of .iurisdiction of Circuit Courts, 
eee note to Excelsior Wooden Pipe Co. v. Paciflc Bridge Co., 48 C. C. A. 361. 
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of catching or manufacturing the products from certain classes of flsb 
along the Atlantic seaboard, In compétition with the business of the pur- 
chaser, for the term of 20 years, is not vold as in restraint Of trade and 
contrary to public policy. 

3. Same— Agbeement Constbued. ' 

A covenant by sellers of fisheries plants, together with their good will, 
not to enter into business competing with the purchaser along the Atlantic 
seaboard for a term of 20 years, held to be Personal in its nature, and to 
preclude them from establishing a competing business on Chesapeake Bay. 

Appeal from the Circuit Court of the United States for the District 
of Connecticut. 

For opinion below, see 116 Fed. 217. 

This cause cornes hère on appeal from a decree of the United 
States Circuit Court for the district of Connecticut enjoining défend- 
ants from carrying on menhaden fisheries along the Atlantic Coast. 

H. A. Hull and C. E. Perkins, for appellants. 
L. E. Warren, for appellee. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

TOWNSEND, Circuit Judge. The opinion of the court below 
contains a finding of ail the facts material to the disposition of this 
appeal. We shall therefore confine ourselves to a discussion of the 
assignments of error. 

The first assignment is based upon the contention that the Circuit 
Court had no jurisdiction because the matter in demand does not ex- 
ceed $3,000. Under the construction adopted in this circuit of the 
sixth section of the Evarts act (Act March 3, 1891, c. 517, 26 Stat. 828 
[U. S. Comp. St. 1901, p. 549]), the question of the jurisdiction of 
the court below is not before us for review. United States v. Lee 
Yen Tai, 113 Fed. 465, 51 C. C. A. 299. 

The second assignment of error présents the question whether the 
contract in suit was void as against public policy. This question was 
raised by demurrer in the court below, and the demurrer was over- 
ruled on the authority of Oregon Steam Navigation Co. v. Winsor, 
20 Wall. 64, 22 L. Ed. 315, and United States v. Trans-Missouri 
Freight Association, 166 U. S. 290, 17 Sup. Ct. 540, 41 L. Ed. 1007. 
There was no error in said ruling. 

The third assignment of error raises the only real question in the 
case. Prior to the transactions herein the respondents were engaged 
in the fishery trade, and had plants at Sag Harbor, Long Island, and 
at Lewes, Del. They entered into a contract with one Church, or his 
assigns, for the sale of their plant for $60,000, agreeing therein that 
they, upon the completion of said sale, would enter into a contract 
with said purchaser or his assigns "that the vendors shall not become 
interested in or connected with any business, other than that to be 
conducted by the purchaser or his assigns, either in catching men- 
haden, herring, or other fish vised in the manufacture of oil or scrap, 
or in manufacturing such or any fish into oil or guano, upon, along, 
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or ofî any portion of tlie Atlantic seaboard, for a perîod of twenty 
years." Thereafter, Church having assigned said contract of sale 
to the American Fisheries Company, respondents duly executed a 
covenant with said Company in accordance with said agreement, said 
covenant to be binding for a period of 20 years. 

The respondents contended that there was a contemporaneous oral 
agreement, by which employment was guarantied to respondents. 
The court below, having heard the witnesses in open court, upon 
confiicting évidence has found that Church made no such promise, 
and we are bound by said finding. There is no évidence of any such 
promise on the part of the American Fisheries Company. 

The respondents afterwards organized a corporation in Virginia, 
of which they and the members of their respective familles are prac- 
tically the sole stockholders and managing ofïicers, established a 
plant at Harborton, on Chesapeake Bay, about 70 miles from the 
Atlantic Océan, and began fishing within the bay and outside in the 
océan. The défense raised by the assignment of error is that the 
language, "upon, along, or off any portion of the Atlantic seaboard," 
does not include the waters of Chesapeake Bay. The term "Atlantic 
seaboard," in its ordinary interprétation, would seem to be broad 
enough to include such indentations in the coast as Delaware, New 
York, or Massachusetts Bay, and, at least, such a location on Chesa- 
peake Bay as the one occupied by défendants. But if there might 
otherwise be any ambiguity in said language or uncertainty as to its 
interprétation, it is removed by the acts and the written agreement of 
the respondents. They sold their entire plant for $20,000 in excess 
of its appraisal value exclusive of the good will ; they refrained from 
entering into the fishery business until the American Fisheries Com- 
pany became fînancially embarrassed; and when they covenanted 
against fishing off the Atlantic seaboard they expressly stated that 
this territorial covenant was personal in its nature so far as concerned 
future compétition on their part by the language : "It being the inten- 
tion of this agreement to bind ourselves, and each of us, fîrmly by 
thèse présents, not to enter into or to become, directly or indirectly, 
interested in the business of catching or manufacturing any fish when 
caught, into oil or s^uano, during the period of twenty years above 
mentioned." 

The decree is affirmed, with costs. 
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McKEB V. CHAUTAUQUA ASSBMBLT et aL 

(Carcult Court of Appeals, Second Circuit Aprll 20, 1904.) 

No. 142. 

1. COEPOEATIONS— POWERS OF DiEECTOES— RiGHTS OF STOCKHOLDEEB. 

As to ail matters of management and control wlthin the scope ot the 
powers delegated to the trustées or directors of a corporation by Its 
charter, the affairs of the corporation are committed to their judgment 
and discrétion, and the courts cannot sit in review of their errors at suit 
of the stockholders. 

2. Same — Amendment or Ohabtee— Eeserved Poweb of Legislatuee. 

Under power reserved to a Législature to amend, annul, or repeal the 
charter of a corporation, it may make any altération or amendmeut vvhich 
will not defeat or substantially impair the object of the grant or any 
rlghts vested under it. 

3. Same. 

While a réservation to the Législature, in the charter of a corporation, 
of the power to annul or repeal sueh charter, cannot be used to take away 
property of the corporation, the action of the Législature in consolldating 
a corporation with others organized for différent purposes, and requiring 
It to assume their liabilitles, Is not Invalid under such rule, but is witbin 
the reserved power, where, by the charters of such other corporations, they 
hâve always been under the sole management and control of its own board 
of trustées ; the consolidation in such case being only a législative récogni- 
tion of the existing relations between them. 

4. Same. 

The altération or amendment of the charter of a corporation by the 
Législature, within power reserved by the grant, does not requlre sub- 
mission to the stockholders for their acceptance. 

Appeal from the Circuit Court of the United States for the West- 
ern District of New York. 
For opinion below, see 124 Fed. 808. 

S. Schoyer, Jr., for appellant. 
John G. Milburn, for appellees. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

WALLACE, Circuit Judge. The decree appealed from sustained 
a demurrer to the bill of complaint, and dismissed the bill. The ac- 
tion was brought by the complainant, as a member of Chautauqua 
Assembly, a corporation formed under the provisions of chapter 319, 
p. 447, of the Laws of New York of 1848, authorizing the organiza- 
tion of corporations for benevolent, charitable, scientific, and mission- 
ary purposes. Among other things, the bill prays relief as follows : 

"That the merger and consolidation with said Chautauqua Assembly of the 
Chautauqua Unlverslty and of the Chautauqua School of Theology, together 
with the assumption of ail debts and llabllities of each of the said merged 
institutions by said Chautauqua Assembly, be declared null and void. and the 
said Chautauqua Assembly be enjolned and restrained from assuming any of 
the debts and liabilitles of either of the same, or of making the work of the 
same, or of either, an intégral part of said Chautauqua Assembly." 
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It appears by the bill that the objects of Chautauqua Assembly, as 
stated in its articles of association, were "to hold stated public meet- 
ings from year to year, at Fairpoint in the County of Chautauqua, 
State of New York, for the promotion of Sunday School interests, 
and any other moral and religions purposes not inconsistent there- 
with" ; that since its organization it has acquired some 186 acres of 
land; that its membership consists of about 600 persons, including 
ail persons having a lease of one or more of the lots upon such lands ; 
and that the complainant, as one of such members, has erected upon 
his lot a cottage for a summer résidence, and is entitled to ail the 
rights and privilèges which appertain to membership. The bill fur- 
ther sets forth that sundry grievances on the part of the members 
resulted in the appointment of a committee of three of their number 
to lay their complaints before the board of trustées; that a confér- 
ence resulted between that committee and a committee of the board 
of trustées ; and that, pending the adjustment of such différences, 
the board of trustées secured the passage by the Législature of New 
York on March 21, 1903, of an act intended to defeat the claims of 
complaining members. Laws 1902, p. 496, c. 196. The act thus 
mentioned is entitled "An act to change the name, define the corpor- 
ate objects and purposes, regulate the powers and government of the 
corporation Chautauqua Assembly, and to consolidate with said 
Chautauqua Assembly the Chautauqua University and the Chautau- 
qua School of Theology." It changes the name of the corporation 
from "Chautauqua Assembly" to "Chautauqua Institution," and, 
among other provisions, contains the following: 

"Sec. 2. The purpose and object oî said corporation shall be to promote tbe 
intellectual, social, physieal, moral and religions welfare of the people. To 
this end it may hold meetings and provide for récréation, instruction, health 
and comf ort on its grounds at Chautauqua ; conduct schools and classes ; 
maintain libraries, muséums, reading and study clubs and other agencies for 
home éducation ; publish books and sériais, and do such other things as are 
needful or proper to further its gênerai purposes. 

"Sec. 3. Ail debts and liabilities and ail papers, records and other property 
(including the right to receive any gift, devise or bequest now or hereafter 
made) of Chautauqua University, a corporation chartered by chapter one 
hundred and forty-eight of the Laws of eighteen hundred and eighty-three, 
and of the Chautauqua School of Theology, a corporation chartered by chapter 
sixty-three of the Laws of eighteen hundred and eighty-one, both of which 
corporations are by chapters three hundred and eighty-seven and three hun- 
dred and eighty-eight, Laws of eighteen hundred and eighty-flve, now under 
the sole control of the same trustées as said corporation Chautauqua Assem- 
bly, are hereby transferred to the corporation Chautauqua Institution, and 
tbe e.vistenoe of the said Chautauqua University and the Chautauqua School 
of Theology as separate institutions is heroby termina ted and their work is 
innde an intégral part of the work of Chautauqua Institution." 

"Sec. 5. The government and control of said corporation shall be vested as 
horetofore in twenty-four trustées. The persons now aeting as trustées shall 
be trustées for the terms for which they are respectivcly chosen * * • 
and until their successors are elected ; those whose terms hâve expired shal! 
be ti'ustees untll their successors are elected. The trustées shall be divided 
Info Class A, consistlng of twenty trustées who shall be elected by tbe trus- 
tées, and Class B, consisting of four trustées who shall be elected by thg 
members of tbe corporation. The term of offic(> shall be four years. Five of 
Class A and one of Class É shall be elected each year after 1002." 
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"Sec. 9. The trustées may by vote of two-thirds of thelr entlre number alter 
or repeal the by-laws or enact new ones. • • • The sole power to enaut, 
alter or repeal the by-Iaws shall be in the trustées. * ♦ •" 

The bill allèges that the board of trustées assumed authorit)' to 
accept the provisions of the act of 1902, and, although the act has 
never been accepted by the members of the corporation, the trustées 
hâve proceeded, under color of said act, to use the amended name of 
"Chautauqua Institution," and hâve taken over and assumed the 
debts and liabilities of Chautauqua University and of the Chautauqua 
School of Theology, and hâve been and are carrying on the business of 
the said institutions as a part of the corporate business of said Chautau- 
qua Institution, without any authority or assent froni the members 
of Chautauqua Assembly, although the purposes and objects of each 
are entirely dissimilar from those of Chautauqua Assembly and from 
each other ; that the purposes and objects of the Chautauqua School 
of Theology, as prescribed in the law of its organization, include the 
instruction of its patrons in historical and philosophical learning, and 
the departments which are usually taught in seminaries devoted to 
the training of candidates for the clérical profession, and also to pro- 
vide an arch^ological library and muséum, and a collection of books, 
manuscripts, charts, etc.; that the leading objects of Chautauqua 
University, as prescribed in the law of its organization, are to pro- 
mote libéral and practical éducation, especially among the masses of 
the people, to teach the sciences, arts, languages, and literature, and 
give instructions embracing ail departments of culture which the 
board of trustées may deem useful and proper, with power to grant 
diplomas and confer the usual university degrees; that, in carrying 
out the purposes of thèse two corporations, large expenses are in- 
currable for the services of instructors, teachers, lecturers, printing, 
etc.; that the assembly is without capital to prosecute the business 
of its department of theology or its university ; that since the merger 
and consolidation of the corporations the Chautauqua Assembly has 
incurred large expenses for the support and maintenance of the busi- 
ness comprehended within the purposes of the other two corpora- 
tions ; that the continued support and maintenance thereof will be 
productive of great losses, and will threaten the continued existence 
of the corporation, and deprive the members of the benefîts, priv- 
ilèges, and advantages resulting from membership therein, and will 
resuit in a serions dépréciation of the property of lot-holding mem- 
bers of the corporation. 

It is unnecessary to recapitulate the varions averments of the bill 
which set forth the grievances complained of in the previous man- 
agement of the corporation, or the prayers for relief founded upon 
them, and we hâve not referred to them in détail, because, unless the 
act of 1902 is unconstitutional, that act precludes the complainant 
from obtaining any relief in respect to those transactions. It is 
proper to say, however, that the averments in respect to the actions 
of the trustées in purchasing the capital stock of the "Chautauqua 
Press," in incurring indebtedness, and in creating a mortgage upon 
the property of the corporation, fail to show that the trustées trans- 
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ccnded their powers. The control and management of îts affairs and 
fiinds were lodged by law with the trustées. They were expressly 
authorized to mortgage the property of the corporation upon obtain- 
jng the concurring vote of two-thirds of their members. Laws N. 
Y. 1805, p. 336, c. 559, § 13. The purchase of the stock of the 
Chautauqua Press was authorized. Laws N. Y. 1899, p. 326, c. 172. 
It is to be presumed, in the absence of any averment that two-thirds 
of the trustées did not concur, that the mortgage was properly cre- 
ated. In exercising the delegated power of managing its concerns 
for the common benefit of ail the members of the corporation, the 
trustées were subject to the control of the membership, through its 
power to supersede them at recurring élections ; and, if the trustées 
improvidently managed its affairs by incurring debts or otherwise, 
the remedy of the members was thus to supersede them. As to ail 
matters of management and control within the scope of their powers, 
the affairs of the corporation were comniitted to their judgment and 
discrétion, and the courts cannot sit in review of their errors. 

Neither do we deem it necessary to discuss the contentions for the 
complainant that the act of 1902 contravenes the prohibitions of sec- 
tions 16 and 18 of article 3 of the state Constitution, as it is entirely 
clear that thèse contentions are without merit. The real questions are 
whether the act is constitutional upon other considérations, and whether, 
if constitutional in part, some of its provisions are not nugatory with- 
out the consent of the corporation. 

The power of the Législature to amend, annul, or repeal the charter 
or articles of association of the corporation was originally reserved by 
section 10, c. 319, p. 449, of the Laws of 1848, and was preserved when 
that chapter was remodeled by chapter 563, p. 1065, of the Laws of 
1890. That power confers exceedingly wide discrétion upon the Lég- 
islature, but it is not without limits. Diverse views as to its scope hâve 
been entertained by the tribunals of différent jurisdictions, some of 
which treat it as authorizing much less radical changes than do others ; 
but the authorities which should be regarded as controUing upon this 
court are the décisions of the highest courts of New York and of the Su- 
prême Court of the United States. The décisions of thèse tribunals are 
practically in accord, and sanction the doctrine that the reserved power 
iiuthorizes the Législature to niake any altération or amendment of a 
charter which will not defeat or substantially impair the object of the 
grant, or any rights vested under it, and which the Législature may 
deem necessary to promote the original purpose contemplated by its 
charter or articles of association, or toprotect the rights of the pubHc. 
In The Mayor v. Twenty-Third Street Railroad Co., 113 N, Y. 317, 21 
N. E. 60, the Court of Appeals used this language: 

"It is diffloult to put précise limits upon the power of the Législature thus 
reserved over corporations created by it under its authority. Under its re- 
served power it cannot deprive a corporation of its property, or interfère with 
or finnul its eontracts with third persons ; but it may take away its franchise 
to be a corporation, and may regulate the exercise of its corporate powers. 
• • • It may enlarge or limit its powers, and It may increase or limit its 
burdens. It is sometimes sald that the altération under such reserve power 
must, however, be reasonable, and it must always be législative in its char- 



540 130 FEDERAL EEPORTBE. 

acter, and consistent wlth the scope and object o( the corporation as ft was 
orlginally constltuted." 

The Suprême Court of the United States in Schurz v. Cook, 148 
U. S. 411, 13 Sup. Ct. 645, 37 L. Ed. 498, quoted from this décision, 
and added: 

"This construction of the statutes of the state by its highest court is of con- 
trolling autûority." 

In Looker v. Maynard, 179 U. S. 46, 21 Sup. Ct. 21, 45 h. Ed. 79, 
the Suprême Court used this language: 

"The efCect of such a provision, whether contained in an original act of In- 
corporation, or in a constitutional or gênerai law subject to whlch a charter 
is accepted, Is, at the least, to reserve to the Législature the power to niake 
any altération or amendment of a charter subject to It whlch wlU not defeat 
or substantlally Impair the object of the grant, or any rlght vested under the 
j,Tant, and v^hich the Législature may deem necessary to carry into effect the 
purpose of the grant, or to protect the rights of the public or of the corpora- 
tion, Its stockholders or creditors, or to promote the administration of its af- 
fairs." 

Further citations of authority are unnecessary, and the validity of 
the act of 1902 is to be tested by the gênerai principles announced 
in thèse décisions. 

The changes introduced by section 2 (Laws 1903, p. 496, c. 196) are 
consistent with the original object of the corporation, and merely 
enumerate more specifically the "other moral and religious purposes" 
which by the articles of association were declared to be within the 
contemplation of the incorporators. The changes made by sections 
5 and 9 in the mode of the sélection of the trustées, in their tenure of 
office, and by investing in them exclusively the power of enacting- by- 
laws, were clearly within the competency of the Législature. Changes 
fully as radical as thèse in the mode of constituting the government' 
of a corporation were upheld as within the reserved power of the 
Législature in Miller v. The State, 15 Wall. 478, 21 L. Ed. 98, and 
Close V. Glenwood Cemetery, 107 U. S. 466, 2 Sup. Ct. 267, 27 L. Ed. 
408. The changes of more doubtful validity are those made by sec- 
tion 3. The provisions of this section not only merge the corporation 
with two others, and thus embark it in new enterprises, but they com- 
pel it to assume the debts and liabilities of the corporations. Thus 
apparently thèse provisions appropriate the funds of the corporation, 
and divert them from its own treasury, to the extent necessary to pay 
the outstanding liabilities and carry on the opérations of the other two 
corporations. If it were really the efïect of thèse provisions to compel 
the corporation to embark its money improperly in one or more un- 
related and independent concerns, the 'législation would seem to be 
an unwarranted exercise of the power of altération or amendment. 
As was said by Chief Justice Waite : 

"Ail agrée that it cannot be used to take away property already acqulred 
under the opération of the charter, or to deprive the corporation of any funds 
actually reduced to possession under contracts lawfully made." Slnking Pund 
Cases, 99 U. S. 720, 25 L. Ed. 496. 

It appears, however, that for several years previous to the passage 
of the act the three corporations had been practically one, and the 
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power of management had been submitted to Chautauqua Assembly. 
By chapters 387 and 388, pp. 631, 632, of the I^ws of New York 
of 1885, the control and management of the property and affairs of 
Chautauqua University, and of the Chautauqua School of Theology, 
were vested in the board of trustées from time to time existing of the 
Chautauqua Assembly. Thus the members of Chautauqua Assembly, 
through the trustées selected from time to time, were in control of the 
other two corporations. Presumably the membership of the three cor- 
porations was composed of the same persons, but, however the fact 
may hâve been, it is not material ; it suffices that no person had a voice 
in the control of the two corporations except the members of Chautau- 
qua Assembly. In view of this relation between the three corpora- 
tions, the validity of the législation is not fairly open to question. The 
provisions of section 3 were merely a législative récognition and ap- 
proval of the existing relations between them. Concluding, as we do, 
that the act of 1902 was in ail respects a constitutional exercise of the 
power of the Législature to alter the organic law of Chautauqua As- 
sembly, it is of no conséquence that the trustées did not, by a corporate 
meeting or otherwise, obtain the assent to the changes of the members 
of Chautauqua Assembly. Such changes were sanctioned by the mem- 
bers in advance. Every member who enters into such an association 
is aware of the réservation of the power of the Législature and of 
the possibility of its exercise, and must trust to the wisdom and jus- 
tice of the Législature that the power will not be abused ; and those 
who become members contract subject to the réservation of power, and 
the courts are bound to read their agreement with the législative con- 
dition. Schenectady & Saratoga Plank Road Co. v. Thatcher, 11 N. 
Y. 102, 114. 

We hâve not adverted to the charges in the bill which in substance 
aver that the trustées hâve arrogated to themselves municipal func- 
tions and established police and health régulations over the terri- 
tory included within the lands of the corporation. It does not appear 
from the bill that any spécifie wrong or injury to the complainant bas 
resulted from thèse acts. 

We find nothing in the bill which entitled the complainant to équi- 
table relief, and are of the opinion that the court below properly dis- 
missed the bill. 

The decree is affirmed, with costs. 
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THOMSON-HOUSTON ELECTRIC CO. v. OHIO BRASS CO. et aL 

(Circuit Court, D. Massachusetts. April 27, 1304.) 
No. 1,236. 

1. Patents— Invention— Trolley Cbossings and Switches. 

The Van Depoele patents, No. 393,278 and No. 396,313, both relaHng 
to crossings or switches for overhead electrlc conductors, were not an- 
tlcipated or rendered void for lack of invention by the fact that rallroad 
switches and crossings prevlously in use were somewhat slmilar In con- 
struction and prlneiples of opération, the adaptation of such principles 
to an underrunning trolley System, and the construction of mechanlsm 
therefor, requirlng more than mère mechanical skill ; nor is there any- 
thing anticlpatory in prior patents for store-service Systems. Claims 4, 
5, and 6 of the former patent, and 1, 2, and 3 of the latter, also held 
Infringed. 

2. Same— Peiob Akt— Publicitt. 

An application for a patent flled prior to a patent in suit can bave 
weight as an anticipation only if there bas been some actual use of the 
invention, so that there are éléments of publicity ; the application itself 
not being sufficient to make the invention a part of the prior art. 

3. Same— Sepabate Patents fob Vaeiations of Same Steuctxjbe. 

A modification of the device of a patent to adapt It to différent situa- 
tions and wider use may be made the subject of a second patent, where it 
involves invention, although both inventions may hâve been made at the 
same time. 

In Equity. 

Thomas J. Johnston, for complainant. 

Edmund Wetmore and Macleod, Calver & Randall, for défendants. 

HAIvE, District Judge. This suit in equity is for infringement of 
claims 4, 5, and 6 of letters patent No. 393,278, dated November 20, 
1888, to Charles J. Van Depoele, for crossing or switch for overhead 
electric conductors; also for infringement of claims i, 2, and 3 of let- 
ters patent No. 396,313, dated January 15, 1889, to the said Charles 
J. Van Depoele, for adjustable crossing and switch for overhead con- 
ductors. 

Claims 4, 5, and 6 of patent No. 393,278 are as follows : 

"(4) A crossing or switch for electric conductors, comprising arms eon- 
nected with and radiatlng from a plate or surface in electrical connection 
with said arms, and a conductor attached to each arm, the extremity of an 
entering conductor being located opposite to the continuation of said con- 
ductor leaving the crossing, substantlally as described. 

"(5) A crossing or switch for electric conductors, comprising arms connect- 
ed with and radiating from a plate or surface in electrical connection with 
said arms, a conductor attached to each arm, the extremity of an entering 
conductor being located opposite to the continuation of said conductor leav- 
ing the crossing, and a projection or flanges upon the plate to prevent latéral 
displacement of the trolley wheel, substantlally as described. 

"(6) A crossing or switch for electric conductors, comprising arms con- 
nected with and radiating from a centrally located plate or surface in elec- 
trical connection with said arms, a conductor attached to each arm, the ex- 
tremity of an entering conductor being located opposite to the continuation 
of said conductor leaving the crossing, and a projection upon the central plate 
arranged to engage the contact device to prevent latéral displacement there- 
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of when passing upon the plate between the ends of the conductors, substan- 
tlally as described." 

Claims I, 2, and 3 of patent No. 396,313 are as follows: 

"(1) A Crossing or switch for suspended electric conductors, comprising 
two or more adjustably connected members adapted for attachment to the 
respective conductors, substantlally as described. 

"(2) A crossing or switch for suspended electric conductors, comprlsing two 
or more adjustably connected members and electric conductors secured to the 
sald members, substantlally as described. 

"(3) A crossing or switch for electric conductors, comprlsing a contact or 
surface, members connected. In adjustable relation thereto and extending from 
the surface, and ribs or extensions upon the members to which the conduct- 
ors are attached, substantlally as described." 

The défenses in the case are that the patents involve no invention, 
that they hâve been anticipated, and that they hâve not been infringed. 
The spécification of the first patent states : 

"My invention relates to Improvements In switches for suspended electric 
conductors. My Improved switches are also applicable to other uses, and 
may be employed in connection with electric conductors otherwlse placed; 
but, for illustration, I hâve shown them applied to aerial Unes only." 

In further describing the arrangement, construction, and opération 
of his said invention, the patentée describes only suspended or over- 
head electric conductors. 

The use of thèse patents is stated by the complainant to be in con- 
nection with the Van Depoele electric railway system, which consists of 
an underrunning, upwardly pressed trolley, in combination with a line- 
wire conductor hung from above, so as to co-operate with the trolley 
in supplying current to the moving vehicle on the track below. 

Claims I, 2, and 3 of the second patent in suit add the adjustable 
feature to the crossing described in the claims at issue of the first pat- 
ent. It is impossible to use a right-angled crossing at an acute-angled 
intersection. Such attempted use would throw a trolley ofï the track. 
Adjustability of the arms or ribs is required to make the first patent 
adaptable to ail situations. This feature is the only matter brought 
before the court by the second patent. 

The défenses of anticipation and of no invention are based upon the 
claim that the principle of the invention is involved in patents relating 
to railroad frogs and crossings, car replacers, and store-service appa- 
ratus, as well as to certain overrunning electric railway trolleys. In 
the unpatented art, défendant claims also the prior use in 1888 of a 
switch at Harrisburg, Pa. 

On inquiry into the state of public knowledge in the art at the date 
of thèse patents, we find that the case does not show any prior struc- 
ture embracing a crossing for an underrunning trolley. It is, how- 
ever, claimed that certain patents for railroad frogs embody a prin- 
ciple which may be applied to such crossing, and that they render the 
patents in suit void for want of invention. Référence is made to two 
patents showing a construction of railroad frogs where the rails of one 
track cross the rails of another track. Thèse frog patents disclos« 
methods by which the wheel of the car is engaged with the rail in th«; 
manner simibr to the method by which the trolley passes from one 
arm to the other of the contact plate. They présent some sngges- 



544 130 FEDERAL REPORTEE. 

tions for, and sîmilaritîes to, the construction of the crossing patents 
in suit. Can they be regarded as a proper and controlling référence 
in the art involved in thèse patents ? Or do the patents in the under- 
running trolley System présent a new use and a new resuit, différent 
f rom anything shown us relating to railroad crossings ? 

In Potts V. Creager, 155 U. S. 597, 15 Sup. Ct. 194, 39 L. Ed. 275, 
the Suprême Court has settled the principle relating to the transfer of 
devices from one art to another. Mr. Justice Brown in that case says : 

"As a resuit of the authoritles upon this subjeet, It may be said that, If 
the new use be so nearly analogous to the former one that the appllcability 
of the device to its new use would occur to a person of ordinary mechanical 
skill, it Is only a case of double use ; but, If the relations between them be 
remote, and especlally If the use of the old device produce a new resuit, i*' 
may at léast involve a use of the inventive faculty. * • • Indeed, it 
often requires as acute a perception of the relation between cause and effect, 
and as much of the peculiar inventive genius which is charaeteristic of great 
inventors, to grasp at the idea that a device used in one art may be made 
available In another, as would be necessary to create the device de novo." 

He applies the f ollowing test : 

"What altérations were necessary to adapt the device to this new nse, and 
what was the value of such adaptation, and what value has such adaptation 
been to the new industryî" 

This leading case of the Suprême Court is discussed suggestively 
and forcibly by Judge Coxe in Electric Vehicle Company v. Winton 
Motor Carriage Company (C. C.) 104 Fed. 814. In Guaranty Trust 
Company v. New Haven Gaslight Company (C. C.) 39 Fed. 268, Judge 
Wallace says: 

"The fact that the older organizatlons whieh it is now clalmed were sus- 
ceptible of being modified by mère mechanical skill into the apparatus of 
the patent remained without any modiflcatlon uutil the patentée made It, 
and bis improvement, when made, was so useful and valuable as to commend 
itself at once to those skllled in the art to which it relates, Is sùfflcient to 
résolve any doubt whether the improvement embodies invention in favor of 
the patent" 

The test which the English authorities apply is that, when there is 
an application of an old invention to a new purpose, such application 
is regarded as patentable, if there is some novelty in the method of 
using it. Those authorities go to the extent of holding that a patent 
may be granted for applying an old machine to an analogous purpose 
if the resuit is a "new machine," although that machine may contain 
M and well-known mechanical appliances. Edmunds on Patents, p. 44, 
and cases cited. In the Second Circuit, in Thomson-Houston Electric 
Co. V. Elmira & H. Raiiway Company, 71 Fed. 400, 18 C. C. A. 145, 
the court discussed briefly the question whether it would involve inven- 
tion to invert the track frog and unité it with electrical conductors in 
an overhead crossing, but did not find it necessary to décide the ques- 
tion. In speaking of a switch plate very similar to the contact plate 
of the patents bef ore us, the court said : 

"The switch plate of the patents is peculiarly adapted for use with a llght, 
flexible conductor. • * * Tlie ordinary track frog, as a structural device, 
bas only a remote resemblance to it The suggestion that it could be utilized 



THOMSON-HOUSTON ELECTRIC CO. V. OHIO BRASS CO. 545 

in an overhead line-wire junction would seem ludlcrous, and it could only 
be done 6y denuding it of Its most consplcuous characterlsties." 

The court finds some valuable suggestion in the above expression 
of Judge Wallace. We also find instruction of value in the cases cited 
and quoted, and in the English authorities to which we hâve referred 
in the text citation. From ail the instruction which we can dérive from 
the cases, and from a careful study of the exhibits and models, we 
hâve no hésitation in concluding that thèse patents in the underrunning 
trolley System présent a new resuit, and practically what the English 
authorities call a "new machine." It seems clear to the court that it 
required more than mère mechanical skill to reorganize and invert the 
ordinary frogs and switches of a railroad track, and apply their prin- 
ciples to the use of suspended conductors in an electric railway system. 
Such reorganization and application do not create what the Suprême 
Court calls a "double use." Assuming that the patentee's attention 
was called to railroad frogs upon surface tracks, we believe that it in- 
volved invention to transfer such use to the overhead line-wire as used 
in the underrunning trolley System. Even assuming that there was 
mère transference of uses, such transference, with the necessary adap- 
tation, involves more than the act of the mechanic, and should be pro- 
tected by the court. As to the value of such adaptation, the testimony 
clearly indicates that the underrunning trolley and the suspended con- 
ductor hâve taken their place in nearly ail the electric railway mileage 
of the country. The great use to which thèse patents hâve been put 
should hâve some weight with the court in resolving any doubt that 
might exist as to whether the inventive faculty has been employed in 
the matter of adapting old uses to new results. 

The défendants also refer to the car replacer patents, and urge that 
they are important, especially in relation to the adjustable features of 
the second patent. It appears from the exhibit and model before us 
that the car replacer is a track-frog having one part adjustable, so that 
the wheel of a car which is off the track may be brought up to ride 
over the rail, and thus be placed upon the track, and that it is very 
little more than an adjustable switch, so arranged as to put a derailed 
car back upon the track. It is well suggested by the complainant that, 
if this may be difïerentiated from a railroad frog, then the devices of 
the patents at bar may be held to be patentably différent from the rail- 
road frog as well as from the car replacer. 

The cash carrier patents are also referred to by the défendant. 
Thèse patents bring before us double-track store-service constructions, 
in which a light car is used to carry cash from one part of a store to 
another. They do not seem to us to show anything which meets the 
description in the claims of the patents in suit. There is no single 
wheel with any device for preserving the alignment of the wheel trav- 
eling upon one conductor in passing across any intermediate gap to 
another. There seems to be nothing to suggest the method of Cross- 
ing the contact plate. In the cash carrier system, there is no problem 
analogous to that of forcing the trolley to remain in contact with the 
trolley wire while the car pursues its own course, guided by another 
track. Certain patents for an overrunning trolley are also cited as af- 
130 F.— 35 
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fecting the validity of the patents in suit, but they présent no method 
of Crossing which suggests the method of the inventions before us in 
this case. 

Other patents of the patentée are also urged as références. Upon 
examination of thèse patents, we find that none of them can be sus- 
tained as vital in the matter of anticipation, or as affecting the validity 
of the patents before us. Nearly ail of them are later patents whicli 
cannot form a valid défense to the earlier patents. 

Références are also made to certain patents which are subséquent to 
those in suit, although their applications appear to hâve been filed prior 
to the issue of thèse patents. The study of the prior art in a patent 
case is necessary in order to prevent the unlawful appropriation of the 
invention of another, when that invention had become public. An ap- 
plication prior to the patent in suit can hâve weight only if there has 
been some actual use of the invention, so that there may be éléments 
of publicity. Such an application cannot be said to be a part of the 
prior art unless this élément of publicity is présent. 

In the unpatented art, the défendants cite the Wetmore switch, at 
Harrisburg, in 1888, as involving the principle of guidance by the 
groove of the trolley wheel. They insist that the switch is the kind 
of device shown in the cross-over of the patents in suit. The proof of 
the use of this switch is rather vague; but if we assume that its use 
is proved, there appears to us to be an entire want of identity of func- 
tion with the crossing claimed in thèse patents. As a matter of fact, 
it was never modified înto a crossing. The patents speak interchange- 
ably of a switch and crossing. This interchangeability is liable to be 
misleading. A switch présents a distinct and différent élément from 
that of a crossing. The purpose of a switch is to direct a car from 
the course. The purpose of a crossing is to keep it on its course. 
There is an obvious anomaly in making a switch in the prior art a référ- 
ence for a crossing, but, if there is any élément in the switch which 
raay properly be the subject of such référence, the same élément was 
présent in a switch which the complainant is shown to hâve used at 
Montgomery, Ala., at a time previous to the use of the Wetmore switch. 

After a full examination of the prior patented art, and of the condi- 
tion of public knowledge in the unpatented art, we must conclude that 
the évidence before us shows an arrangement and adaptation of me- 
chanical appliances in the patents in suit, some of which were old, but 
which, taken together, produced a new and useful resuit by a method 
différent from any old method. In coming to this conclusion, we fol- 
low Judge Coït in Tannage Company v. Donallan (C. C.) 93 Fed. 912, 
where he décides that some weight should be given to the fact that a 
patent has proved successfui, and has made a great impression upon 
the art in which it has its field of opération. The court should properly 
give some regard to the fact that an invention has met with public ac- 
ceptance, and has proved a practical and désirable improvement. In 
Boyer v. Keller Tool Co. (C. C. A.) 127 Fed. 130, a case just decided, 
the court gives great weight to this considération. Judge Archbald 
says : 

"Convlnced, as we are, that the plaintiff has supplied features that hâve 
brought success, where others who had preceded him failed, we are not in- 
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clined to sean narrowly tbe means by whlch It bas been obtained. The me- 
cbanical éléments combined are, no doubt, old, and so, to a certain extent, 
inay be tbe resuit accompllshed. But nowbere do we flnd tbe same com- 
bination employed to produce it, and tbe efflclency attained Is so mucb in 
advance of that wbich bad gone before as of itself to suggest, if it does not 
prove, tbe exercise of inventive skill." 

The following authorities are important, touching this élément of 
the case : Palmer v. Johnston (C. C.) 34 Fed. 336 ; Smith v. Vulcanite 
Ce, 93 U. S. 436, 23 L,. Ed. 952 ; Union Biscuit Co. v. Peters (C. C. A.) 
125 Fed. 601 ; Guaranty Trust Co. v. New Haven Gaslight Co. (C. C.) 
39 Fed. 268; Sessions v. Romadka, 145 U. S. 29, 12 Sup. Ct. 799, 36 
L. Ed. 609; Hobbs v. Beach, 180 U. S. 383, 21 Sup. Ct. 409, 45 L. Ed. 
586; Taylor v. Sawyer Spindle Co., 75 Fed. 301, 22 C. C. A. 203; Na- 
tional Brake Beam Co. v. Interchangeable Brake Beam Co., 106 Fed. 
693, 45 C. C. A. 544 ; Stevenson v. McFassell, 90 Fed. 707, 33 C. C. A. 
249. 

In référence to the second patent, it is urged by the défendants that 
the adjustable feature to which it relates does not show patentability. 
To adapt the first patent to ail situations seems to us rather more than 
a mère mechanical problem. Even if the élément of patentability in 
the second patent should be held to be broadly a part of the inventive 
conception presented by the first patent, it seems to us to présent a 
patentable improvement and adaptation of the device to places where 
such device could not be used under the first patent. Where there are 
two inventions in the same structure, the law does not require them 
both to be claimed in the same patent. In Thomson-Houston Electric 
Co. V. Elmira & H. Ry. Co., cited supra, Judge Wallace says : 

"Wbile two or more inventions residing in tbe same combination or struc- 
ture may be covered by a corresponding number of claims in a single patent, 
the law does not require tbem ail to be claimed in tbe same patent, and tbe 
inventions may, at the option of tbe patentée, be secured by différent patents. 
It is quite immaterial that botb inventions originate at the same time, and 
from a single conception." 

We think that the invention of the second patent discloses a patent- 
able élément, which should be recognized by the court. 

Hâve thèse patents been infringed? The learned counsel for the 
défense argues with great force and ability that défendants' device 
does not infringe, because it présents a case of the electric wires pass- 
ing uncut above the contact plate, whereas the claim of the patent al- 
leged to be infringed assumes that the wires, in passing below the con- 
tact plate, are eut. It contains the following limitation: "The ex- 
tremity of the entering conductor being located opposite to the con- 
tinuation of such conductor leaving the crossing." On examination 
of the spécification, we find that a description of the arrangement, con- 
struction, and opération of the invention clearly shows that the purpose 
of the cutting of the wire is to provide for the passage of the trolley 
wheel across the interrupted trolley Une without interférence. The 
problem before the mind of the patentée was to provide "for the pas- 
sage of the trolley wheel without any change in its horizontal plane, 
so that no jerking, jumping, and conséquent sparking will take place." 
This is done in the manner shown in the claim ; but the patentée, in his 
spécification, refers to the method of arranging the main conductor to 
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cross the upper side of the plate, instead of being eut, and illustrâtes 
this method by drawings. This manner of passage is clearly an équiva- 
lent of the way named in the claim. The same resuit is obtained by 
a method not functionally différent. 

The doctrine of équivalents has been fully stated by the Court of 
Appeals of this circuit in Reece v. Globe Company, 6i Fed. 958, 10 
C. C. A. 194. In that case a form of machine not mentioned in the 
spécification was held to be an équivalent of that set forth in the speci- 
iîcation and claims. In the case at bar the patentée has mentioned a 
form or method which is clearly an équivalent of the method stated 
in the claim. If he had not mentioned it in the spécification, he would 
îiot be debarred from claiming it as an équivalent. By mentioning it 
he has not sought to establish another invention, and so cannot be 
held to hâve abandoned it. He clearly ought not to be held to be in 
any vi^orse position than he would hâve been if he had not mentioned it. 
In Boyer v. Keller Tool Co., a case just decided, cited supra, the doc- 
trine of équivalents is stated with great clearness by the court. The 
case présents facts which make the décision of value in the case at bar. 
In speaking of the throttle valve which was an élément of a combina- 
tion in question in that case, the court said : 

"This they hâve located the same as the plalntlff, In the grasping portion 
of the handle, and it opérâtes equivalently to control the admission of fluid 
pressure Into and through the duct. So far as claims 42 to 45 are concerned, 
no particular form of construction or mode of opération is specifled in them, 
and none is, therefore, to be imposed. The combination is simply of a throt- 
tle valve in the handle, In conjunction with a supply duct running through 
it, and that is ail that is required to fulflll their terms. It is true that the 
inventer, in hls spécifications, describes a particular kind of valve, the same 
as shown in his drawings and in the diagram above; and, while a device 
of that gênerai character may be ealled for, he expressly déclares, as we 
hâve already seen, that he does not Intend to limit himself with regard to 
the différent parts of bis invention — a réservation sufiicient, as it would seem, 
to overcome the customary formula, 'substantialiy as described,' at the end 
of the claim. * * * The only possible distinction to be made is that in 
the one machine (the defendant's) the spring Is attached to the plunger, which 
opens and closes the duct, while in the other (the plaintlfï's) it is attached 
directly to the lever ; but this is not material. In each construction the 
spring serves to hold both the valve and the lever in normal position, and 
both, against the résistance of the spring, are moved from normal position 
to open the valve. The same resuit is therefore accomplished by substan- 
tialiy the same means, acting In substantialiy the same way, which is sufB- 
cient." 

To the same effect, we refer also to another case just decided. Dia- 
mond Match Co. V. Ruby Match Co. (C. C.) 127 Fed. 345. 

In Dowagiac Mfg. Co. v. Minnesota Moline Plow Company et al., 
118 Fed. 136, 55 C. C. A. 86, the court held that by changing the form 
of complainant's combination, and not essentially varying the principle 
or mode of opération, défendant cannot escape infringement. 

In the case at bar, if the construction with référence to the wires run- 
ning over the plate should be held to be an improvement on complain- 
ant's device, this fact of improvement does not permit the défendants 
to appropriate the invention of the patents in suit. In Electric Smelt- 
ing Co. V. Réduction Co. (C. C.) 125 Fed. 926, the court says : 

"He [the défendant] does not acquire the right to use the Bradley process 
simply because he has improved that process. He is eotitled to enjoy what 
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is bis, but in so doing he cannot appropriate the property of another. * • • 
If the inventor produces a new and useful resuit, he does not lose hls reward 
because he or some one else subsequently renders It more useful." 

Taking the whole case together, in the light of the décisions under 
the patent law, we are of the opinion that the défendants hâve in- 
fringed. 

The évidence as to the actual sale of the crossing of the défendants 
is very slight, but there is some évidence of such sale, and it is not de- 
nied by any witness. The device sold did not include the electric con- 
ductors, but it was clearly adapted to be used with them, although 
they had not been attached. The case seems to us to présent an in- 
stance of contributory infringement, like that in Bishop & Babcock Co. 
v. Levine (C. C.) 119 Fed. 363, 365, where Judge Lacombe, for the 
Court of Appeals of the Second Circuit, says : 

"As it leaves defendant's hands, the cabinet is not the completed structure 
of the patent It is made and sold, however, adapted to receive pipes and 
faucets so as to become an operative apparatus. Its parts are so arranged 
that, when thèse are inserted, it will be such a structure as the patent de- 
seribes and claims. Without this adaptability it could not be sold at ail, 
for it would hâve no commercial utility. That the défendant knows this, 
and that he makes and sells his 'sheli' with the Intention that It shall thus 
be fltted with pipes and faucets, seems entirely elear. He is a contributory 
infringer, under ail the authorities." 

In the case at bar there is certainly as much reason as in the case 
which we hâve just cited to hold the défendants as contributory in- 
fringers. Taking the whole case, we corne to the conclusion that 
both patents are valid, and hâve been infringed by the défendants. 

A decree is to be entered for complainant for an injunction and for 
an accounting. 



B. REGENSBERG & SONS v. AMERICAN EXCH. CIGAR CO. 

(Circuit Court, S. D. New York. May 12, 1904.) 

1. Patents— Validity—Determining Question on Demxjbber. 

A patent will not be adjudged void on demurrer, where the précise points 
raised hâve been previously decided In other suits in the district in favor 
of the complainant. 

In Equity. Suit for infringement of patent. On demurrer to bill. 

Briesen & Knauth, for complainant. 
Holm & Smith, for défendant. 

HOLT, District Judge. If the points raised by this demurrer had 
never been passed upon before, I should consider it a serious ques- 
tion whether the patent was not void for lack of invention. Conley 
V. Marum (C. C.) 83 Fed. 309. But, as the précise questions hâve 
been decided on demurrer by Judge Wallace in suits brought by 
thèse complainants against other cigar companies, I think that his 
décision should be followed in this case. 

Demurrer overruled, with leave to défendant to answer within 30 
days on payment of costs. 
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WESTINGHOUSE ELECTRIC & MFG. CO. V. AMERICAN TRANS- 
FORMEE CO. 

(Circuit Court, D. New Jersey. May 10, 1904) 

1. Patents — Electeical Conveetees — Infkingement. 

Claim 4 of letters patent of the United States No. 366,362, dated July 
12, 1887, issued to George Westlnghouse, Jr.. for "improvements in elec- 
trical conTerters", sustained, and held not infringed. 

2. Same. 

The two rectangular coil openlngs shown in the drawings and descrip- 
tion of tlie converter are not "opea spaces in its core" witliin the mean- 
ing of claim 4. 
kSyllabus by the Court) 

In Equity. 

See 121 Fed. 560. 

Drury W. Cooper and Thos. B. Kerr, for complainant 
C. V. Edwards, for défendant. 

BRADFORD, District Judge. The Westinghouse Electric and 
Manufacturing Company has brought its bill against the American 
Transformer Company, charging infringement of letters patent of 
the United States No. 366,362, dated July 12, 1887, issued to George 
Westinghouse, Jr., and by him assigned to and now held and owned 
by the complainant. The patent relates to improvements in electrical 
converters, now usually called transformers. Heat, representing loss 
or waste, or, in a strict sensé, conversion, of electric energy, is gen- 
erated or developed in the coils and core of a transformer when in 
use. In the coils, it is due to the résistance of the copper to the 
electric current carried by them, and, in the core, it is due to eddy 
currents, and hystérésis attendant upon the reversais of polarity of 
the magnetic flux in the core, or, in other words, the magnetization 
and demagnetization of the core in rapid succession. Heat increases 
with the size and capacity of the transformer, lessening its efficiency 
by reducing the conductivity of the coils and augmenting the hysteretîc 
losses in the core, and, if excessive, impairs not only the efficiency 
but the durability and safety of the apparatus. Hence, it is important 
that the température of the coils and core should not be allowed to 
rise materially above the proper point, which has been stated to be 
about 75° centigrade. It appears that where the capacity of the 
transformer is small, not exceeding five or ten kilowatts, no spécial 
provision is necessary in order to get rid of an excess of heat, as the 
coils and core will remain sufficiently cool through radiation into 
the surrounding air. Where, however, the transformer has a ca- 
pacity exceeding ten kilowatts it is necessary to make spécial pro- 
vision to avoid an undue increase in température. For this purpose 
oil, or possibly some other suitable liquid, has been used. The trans- 
former îs placed in an inclosing métal case filled with oil. When 
so immersed any excess of heat, within certain limits determined by 
the size and capacity of the transformer, is dissipated by being car- 
ried through conduction and convection from the coils and core to 
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the inclosing-case and thence by radiation. For présent purposes it 
is unimportant, where the beat is beyond those limits, to consider 
methods by which the proper température best may be maintained. 
The patent in suit covers particular means for preventing the over- 
heating of transformers. The patentée thus states the gênerai na- 
ture and object of his invention; 

"Tbe Invention relates to the construction of a elass of apparatus employed 
for transforming alternating or Intermittent electrlc currents of any re- 
qulred eharacter into currents dlfCerlng therefrom in certain characterlstlcs. 
Such apparatus are usually termed 'induction colis' or 'converters.' The 
object of thls Invention is to provide a simple and efficient converter which 
will not become overheated when employed for a long tlme in transforming 
currents of hlgh electro-motive force, and which will be thoroughly ventl- 
lated." 

The drawings of the patent represent respectively a cross section 
and a longitudinal section of a converter or transformer. They are 
as follows: 



■^r. 



^■Zi. 




' S.,^M,^^^^^^V^M^^^^^n^.^kkU.^.■A^ 



With respect to thèse drawings and in describing the invention 

the patentée says : 

"Referring to the figures, A represents the core of the converter, and Ci 
and C2 the respective coils. The core is preferably composed of thin plates 
of soft iron a a, separated individually or in pairs from each other by thin 
sheets of paper or other insulating material. This insulating materlal is 
preferably applied to one surface of the plates by being glued or pasted 
thereto, and thèse surfaces may lie ail in the same direction, thus separating 
the plates individually, or alternate plates may bave thelr covered surfaces 
in one direction and the intervening plates hâve their covered faces in the 
opposite direction, thus magnetically separating the plates in pairs. The 
plates are preferably eonstructed with two rectangular openings ei and es, 
through which the wires pass. For convenience In Inserting the coils, or 
rather in applying the plates to the coils after the latter hâve been wound, 
a eut is made from each opening, as shown at b b. By bending the ends c c 
upward the plates may then be thrust into position, and the ends c c then 
close about the coils. The tongues es of succeeding plates are preferably 
inserted from opposite sides. I do not, however, herein broadly claim an 
induetion-coll having its core eonstructed of thin plates formed in the man- 
ner just described ; but such invention is clalmed in an application of even 
date herewith, flled by Albert Schmid. Each group of — say flve or six — 
plates thus applied Is preferably separated from the succeeding group by 
air-spaces. Thèse may be produced by passing tubes V- V-, which may be of 
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soft Iron or other métal, or of rulcanlzed flber, along the lengths of the 
plates. It may be sufficient in other Instances to block the groups of plates 
apart at Intervais Instead of extending the tubes the entire length. Pref- 
erably, also, the primary and seeondary coils Ci C2 are separated from each 
other in a slmilar manner. In this instance blocks or tubes f 2, of non-con- 
ducting material, are used. The tubes may be perforated, as shown at fs 
f 3. Where the converter is to be used in open air, the tubes f 1 and f^ would 
permit a free circulation of air, and thus aid in keeping the converter cool. 
It may be preférred In some Instances to surround the converter with some 
oii or parafBne or other suitable material, which wlU assist in preserving 
iusulation and will not be Injured by heating. This material when in a 
liquid form circulâtes through the tubes and the Intervening spaces of the 
coils and plates, and préserves the insulation, excludes the moisture and 
cools the converter. The entire converter may be sealed Into an inelosing- 
case, H, which may or may not contain a non-conducting fluid or a gas." 

While the patent in suit contains five claims the charge of infringe- 
ment has been restricted to daim 4. It is as foUows : 

"4. The combinatlon, substantially as described, of an electric converter 
constructed with open spaces In its core, an iuclosing-case, and a non-con- 
ducting fluid or gas In sald case adapted to clrculate through said spaces 
and about the converter." 

This daim has been the subject of litigation elsewhere and ad- 
judged valid. It was upheld by Judge Hazel in Westinghouse Elec^ 
trie & Mfg. Co. V. Union Carbide Co. (C. C.) 112 Fed. 417, and, on 
appeal, by the court of appeals for the second circuit, 117 Fed. 495, 
55 C. C. A. 230. It was also recognized as valid by Judge Adams 
in Westinghouse Electric & Mfg. Co. v. Wagner Electric Mfg. Co., 
129 Fed. 604. Its validity within the limits of a proper construction 
is admitted hère ; the whole contention at the hearing being directed 
to the question of infringement. Most, if not ail, of the éléments of 
the combination of claim 4 were old in the art, but the combination 
itself was new. It has proved of great utility and must, in my judg- 
ment, be accorded patentable novelty. 

It appears that after the complainant became the owner of the patent 
in suit and prior to the fîling of the bill the défendant manufactured 
and sold a number of transformers, designed to be used in cases 
filled with oil, and having space blocks between their core plates. 
Their construction is shown by complainant's exhibit A. They ad- 
mittedly infringed claim 4. Upon the bringing of the patent in suit 
to the attention of the défendant, however, the space blocks were 
removed from between the core plates, and the spaces in which they 
had been inserted were fîlled. And the complainant by stipulation of 
record on the second day on which évidence was adduced in this case 
released the défendant from ail claims for damages or profits arising 
from the above mentioned infringement. It further appears that 
the défendant has not since that infringement manufactured, sold or 
used any transformer similar to that shown in exhibit A, and that it 
neither threatens nor intends such manufacture, sale or use. The 
construction so admitted to infringe had parallp 1 primary and see- 
ondary coils, and a core composed of thin plates of soft iron arranged 
in groups separated from each other by blocks, whereby spaces 
between the groups were provided; the coils and core being inclosed 
in a métal case containing oil, which, when the transformer was in 
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use, circulated through the open spaces in the laminated core. The 
construction now complained of differs from that shown and de- 
scribed in the patent in suit, and from that just referred to, in that 
the laminae or plates of the core are not separated into groups, with 
intervening spaces through which oil, paraffine or other suitable 
liquid or fluid may circulate. The éléments of the combination of 
claim 4 are, first, an electric converter; second, open spaces m its 
core; third, an inclosing-case ; and, fourth, a non-conducting fluid 
or gas in said case adapted to circulate through said spaces and 
about the converter. Has the defendant's transformer "open spaces 
in its core" in the same sensé in which those words are employed 
in claim 4? If it has not, it lacks an essential élément, and the charge 
of infringement with respect to it must fall. It has a soHd core, un- 
less, indeed, the two rectangular openings for the coils properly can 
be considered "open spaces in its core." But spaces between the 
core as a whole and the coils should not be confounded with spaces 
in the core. The core of the transformer is so constructed as to 
leave the rectangular openings for the réception or accommodation 
of the coils. It is made of such form as to surround them. Were 
it not for coil openings the plates could not constitute the core of 
a transformer of the gênerai type shown in the patent in suit. The 
core is perfect and complète irrespective of the présence or absence 
of coils in its openings. In its entirety and by its necessary construc- 
tion a core of the type of transformer under considération has coil 
openings. Neither a coil opening nor any part of it can legitimately 
be held to be an open space in the core within the meaning of claim 
4. I find nothing in the claims, description or drawings of the 
patent in suit at variance with this conclusion, but, on the contrary, 
much to fortify it. Nowhere in the drawings or description is a coil 
opening, in whole or in part, designated or referred to as a space in 
the core. To ascertain the true meaning of the words "open spaces 
in its core" as used in claim 4 regard must be had to the gênerai 
character of the invention. Its object was to prevent the overheat- 
ing of the coils and core, and Westinghouse proposed to accomplish 
it by providing an intervening space between the primary and second- 
ary coils, and by opening up spaces in the core itself in such manner 
as to expose to the oil or other surrounding médium a heat-dissipat- 
ing surface of large area. The open spaces in the core thus designed 
were spaces which would not exist, were it not for the desired cool 
ing of the core. The only open spaces in the core shown in the de- 
scription or drawings are those produced by the insertion of tubes or 
blocks between groups of core plates. The patentée states that the 
drawings represent longitudinal and cross-sections of "a converter 
involving the features of the invention." Tubes are disclosed in 
the drawings, but not blocks. Blocks, however, are treated as the 
équivalent of tubes, for the patentée, referring to the spaces between 
the groups of plates, says: 

"Thèse may be produced by passlng tubes fi fi, which may be of soft iron 
or other métal, or of vulcanized fiber, along the lengths of the plates. It 
may be sufficient In other instances to block the groups of plates apart at 
intervais instead of extendlng the tubes the entire length." 
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It is further stated : 

'Each group of— say five or six — plates thus appUed Is preferably sepa- 
rated from the succeedlng group by air spaees." 

While it is said that the groups are "preferably separated" the fact 
remains that the only open spaees in the core, described or disclosed, 
are those produced by separating or dividing its laminse into groups. 
The patentée further says : 

"Preferably, also, the primary and secondary colis Ci & are separated 
from each other in a slmilar manner." 

The statement that the surrounding médium "when in a liquid 
form circulâtes through the tubes and the intervening spaees of the 
coils and plates" manifestly refers, on the one hand, to the spaees 
intervening between the primary and secondary coils which "are sep- 
arated from each other in a similar manner," and, on the other, to 
the spaees intervening between separated groups of core plates, but 
not to spaees between the core as a whole and the coils. Be this as 
it may, however, the "spaees" of claim 4 are "open spaees in its core.'' 
The "open space" of claim 1 is that intervening between "paralle! 
primary and secondary coils." The combination of claim 2 has as 
its éléments, first, primary and secondary coils, second, a core com- 
posed of laminse of soft iron arranged in groups and, third, "open, 
spaees" separating said groups. This claim, aside from the coils, 
specifically refers to the construction of the core, but lacks the élé- 
ments of "an inclosing case" and "a non-conducting fluid or gas in 
said case adapted to circulate through said spaees and about the con- 
verter," included in the combination of claim 4. The éléments of the 
combination of claim 3 are, first, a core composed of soft iron plates 
arranged in groups and, second, "open tubes" intervening. This 
claim specifically refers to a particular construction of the core, but, 
like claim 2, lacks two of the éléments of claim 4. Claim o includes 
the foUowing éléments : first, primary and secondary coils, second, 
a core composed of magnetically separated laminœ of soft iron ar- 
ranged in groups, third, "air spaees" separating the différent groups 
from each other and, fourth, the arrangement of the laminse of the 
several groupS in différent parallel planes. This claim also specific- 
ally refers to a particular construction of the core, but, like claims S 
and 3, lacks the same two éléments of claim 4. In the combination 
of claim 4 "open spaees in its core" as well as an "inclosing-case" and 
a "non-conducting fluid or gas" therein, are "substantially as de- 
scribed." No doctrine of equivalency can dispense with the open 
spaees in the core of the transformer, for they are a necessary élé- 
ment of the combination. Without them the claim cannot be satis- 
fîed. Open spaees might be produced in the core other than those 
specifically set forth in the drawings or description, which would be 
the équivalent of the latter. The core itself might, for instance, be 
eut into in various directions in such manner as to expose what may 
be termed internai heat-dissipating surfaces to the oil or other 
médium surrounding the transformer, and in such case, the other re- 
quirements of the combination being satisfied, infringement could be 
found. Eut the essence of the first élément of the claim insisted on 
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is that the open spaces of the transformer must be "in its core." 
The defendant's transformer, touching which the charge of infringe- 
ment is novv pressed, bas no "open spaces in its core" within the 
meaning of claim 4, and, therefore, the charge of infringement can- 
not be sustained as to it. This conclusion accords not only with the 
weight of the évidence, in my judgment, but with judicial décisions 
involving the considération of the essential features of claim 4 now in 
suit. The witness Jenks, one of the complainant's experts hère, tes- 
tified for the complainant in Westinghouse Electric & Mfg. Co. v. 
Union Carbide Co., supra. The défendant in that case used a trans- 
former having the "open spaces in its core" set forth in the descrip- 
tion of the patent in suit. It was admitted thàt, if claim 4 was valid, 
it had been infringed. Jenks in his testimony in that case, among 
other things, said : 

"No great step was taken In Improvement of their design and protection 
imtil the originality of Mr. Westinghouse attacked the problem of enlarging 
the size of converters and adapting them to extrême conditions of encompass- 
ment, without increasing the dangers which accompanied their use. His 
grasp of the subject, and the skill which has prompted so many of his inven- 
tions, Indicated to hlm that the mechanîsm of the converter must be modifled 
by spreading ont and dividlng into sections its Iron core, and thus increasing 
the surface from which a dissipation of the beat of the core and the coil 
might be carried on. * ♦ * The patentée proposed to construct the core 
of this static converter of thin plates or laminse, such as were well known 
to the eleetrlc art, and to divide thèse plates into groups, separated from 
each other by air spaces ; also to similarly separate the primary and sec- 
ondary coils of the converters, also to encase thèse coils and core, and if 
necessary seal the case and imprison therein a non-conducting fluid or gas, 
impliedly other than air, so that a free circulation of this fluid or gas among 
the coils or groups of plates and between them and the outer case, would 
be secured. » * • ïbose skilled in the transformer art turned to entirely 
différent means when it became necessary to dissipate the beat which those 
transformers developed. Those means Included the subdivision of the sta- 
tlonary core, and the combination of such subdivided cor.e with a non-con- 
ducting fluid or gas and an enclosing case." 

Thèse views are clear and satisfactory. It is difificult, if not impos- 
sible, to reconcile them with the opinions expressed by the same wit- 
ness in this suit. By agreement of counsel in open court the record 
in Westinghouse Electric & Mfg. Co. v. Union Carbide Co. was sub- 
mitted for considération by this court. Judge Hazel, in delivering 
the opinion of the circuit court in that case, said : 

"The core of the Westinghouse patent is composed of thin plates of soft 
iron, in groups having sectional openings, and separated by thin sheets of 
paper or other insnlating materlal. The Insulating material is so arranged 
as to magnetically separate the plates in pairs. The method of construet- 
ing an Induction coil or transformer having a core of thin plates is dis- 
claimed by the patentée. It is not claimed to be new in the art to arrange 
a transformer so as to accomplish a means of ventilation of the parts, and 
thereby prevent a waste of energy through heating. The claim is that by 
the arrangement of various known éléments, and by the introduction of 
new éléments, to wit, dividing the Iron into sections, and separating the 
coils, thereby increasing the surface over which beat dissipation in the core 
and coils may be carried on, aided by oil as an insulating material, and add- 
ing an inclosing case, a new combination, prodncing a new and bénéficiai 
resuit not before attained, is contributed to the art. • • * The West- 
inghouse patent stated that the plates are préféra bly separated, and that it 
may be preferred In some instances to surround the transformer with oil 
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or paraffin or other suitable material. It Is stated by the patent that 'the 
converter or transformer may be sealed in an ineloslng case, and may or may 
net eontaln a nonconducting fluld or gas.' It Is inslsted that thèse are 
matters of préférence or recommendation only and do not constitute essen- 
tial features of the patent, but this, however, must be read wlth clalm 4 of 
the patent. It is quite true that a feature which is mentioned only by way 
of recommendation in descrlblng an invention must usually be considered 
as a subordlnate, and not an essential, part of the patent. • * * But 
the claim upon which the complainant relies still clearly indicates the in- 
tention of the patentée to claim as essential the features described by the 
specifleations as preferably employed." 

Judge Townsend, in delivering the opinion of the circuit court of 
appeals in that case, said : 

, "The patentée primarily proposed to obviate the serious objection of loss 
of energy by overheating involved In such transformation by separating the 
plates of the core and the primary and secondary coils from each other, so as 
to permit of ventilation. This construction adapted for ventilating purposes 
is covered by the other elaims not in suit, and is not involved herein. * * * 
Complainant contends that this claim" (claim 4) "covers a transformer whose 
surfaces are cooled by means of cil circulating through said open spaces in 
said core and conflned in said ineloslng case. * * • This claim covers 
sueh an ineloslng case as will confine the nonconducting fluid, and such open 
spaces in the core as vyill permit the circulation of the llquid through them, 
4= * « The patentée seems to be entitled to claim the means by which the 
external and internai surfaces of the heat-producing parts of a converter 
were cooled by such an arrangement and séparation of parts as would per- 
mit the circulation about them of oil, and the means for the rétention ot 
said oil within and about said surfaces, whereby the beat from the oil ra- 
diated to the surrounding air." 

Westinghouse Electric & Mfg. Co. v. Wagner Mfg. Co., 129 Fed. 
604, involved the question of infringement of claim 4 of the patent 
in suit by means of a construction substantially identical virith that of 
the défendant hère ; there being no séparation or division of the core 
of the transformer by the insertion of tubes or blocks, or otherwise, 
nor any spaces formed by cutting into the core itself. Judge Adams, 
araong other things, said : 

"Thèse numerous parallel open spaces sb shown in the drawings and mod- 
el, and any other open spaces, whether parallel or not, cutting through the 
body of the surrounding core and extending into the interior opening con- 
taining the coils, are in my opinion the 'open spaces in its core' eontemplated 
by claim 4. * * * The invention has for its main purpose only the phys- 
ical means for efCectually securing this circulation of oil. It deals wlth the 
core itself and divides it up into groups of plates, each group separate from 
the other in such way as to make numerous parallel open spaces in the core 
leadlng from its outer surface on ail its four sides into the interior open- 
ing made for the introduction of the coils. This Interior opening, called 
in the patent 'two reetangular openings ei and e2, through which the wires 
pass', is not in my opinion 'an open space In its core' within the meaning 
of daim 4. I adopt the views of Prof. Nipher vi'ith respect to this reetan- 
gular opening. He says: 'The core is not the core of a transformer or con- 
verter until thèse reetangular openings are made through it' He says fur- 
ther : 'Thèse openings give charaeter to the core.' 'It is not a core until they 
exist there.' 'The core is In fact given such a form that it surrounds the 
coil in a certain sensé, and the space so surrounded by the core migbt be 
called a coil opening.' The core of a transformer is the Iron part of it. It 
must be so constructed as to permit the introduction of the coils of wlre 
approximately through Its eenter. The wire coil must be put in to make 
a transformer. I cannot understand how this space left in the Inside of the 
iron for this purpose can be an open space in the core. It might be as well 
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said that the space left on the outside of the Iron, between it and the in- 
casing tank Is an open space in the core. The defendant's device has a space 
between the colis, and has also thls rectangular openlng for the introduction 
of the coils into the core, but for the reasons above expressed, thèse are not 
'open spaces in its core' wlthin the meaning of the patent in suit." 

It appears by the record in the présent case that in Westinghouse 
Electric & Mfg. Co. v. Wagner Mfg. Co., supra, application was 
made for a preliminary injunction specifically restraining the further 
manufacture or sale of the construction ultimately held by Judge 
Adams not to infringe daim 4. Judge Amidon denied the appHca- 
tion for such injunction and in his opinion, not yet reported, among 
other things, said : 

"The defendant's device has no open spaces in its core ; the coollng llquid 
does not clrculate through any such spaces, * ■* * It is manifest from 
a considération of the spécifications of the Westinghouse patent, that the 
open spaces in the core are a prominent and distinctive feature of that pat- 
ent, and that the defendant's device does not contain that élément." 

Judge Kirkpatrick, in denying a preliminary injunction in this 
case, 121 Fed. 560, after referring to Westinghouse Electric & Mfg. 
Co. V. Union Carbide Co. and while not passing on the merits, said : 

"The construction of the défendant in the case at bar difCers from that of 
the Carbide Company there In suit. • * » The claim of the coraplain- 
ant's patent has been sustalned, but it does not appear that the construction 
there given it was such as is now claimed, or that it would be applicable to 
the defendant's apparatus." 

The apparatus touching which the charge of infringement is con- 
troverted is illustrated on pages 4 and 6 of exhibit B. In view of the 
décisions and for the foregoing reasons, I am satisfied that the bill 
cannot be sustained as to that construction. The only other type 
of transformer, manufactured, sold or used by the défendant, of 
which complaint has been made in this suit, is that illustrated in com- 
plainant's exhibit A. Admittedly it infringed claim 4. But the de- 
fendant has not at any time since December 1, 1902, manufactured, 
sold or used any transformer of that type, and was, as before stated, 
on the second day on which évidence was adduced in this case, 
namely, February 26, 1903, released from ail claims for damages or 
profits arising from its former acts of infringement with respect to 
it. And it also appears that the défendant neither threatens nor in- 
tends to manufacture, sell or use any transformer of the last-named 
type. Under thèse circumstances the bill must be dismissed. There 
should, however, be an équitable division of the costs, and to that 
end ail the costs of the case which accrued prior to February 27, 
1903, should be borne by the défendant; and the residue by the com- 
plainant. 

Let a decree be préparée in accordance with this opinion. 
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HUNTINGTON DEY PULVERIZER CO. et al. v. VIRGINIA-CAROLINA 

CHEMICAL CO. 

(Circuit Court, D. New Jersey. March 12, 19Ô4.) 

1. Patents— Suit roB Infbingement— Jubisdiction of Equitt. 

A court of equity bas jurisdietion of a suit for infringement of a patent 
whlcti had net expired when the bill was filed, inasmuch as an Injunction 
might hâve Issued before its expiration, although no prellmlnary Injunc- 
tion was applled for and the patent expires before a hearing. 

2. Same— Conjoint Use. 

A bUl for the Infringement of an expired and an unexpired patent 
States ground for relief in equity, where it allèges that the Infringement 
consists in the use by défendant of a machine which embodies the devlces 
of both patents, so conjolned as to render It practlcally impossible to ap- 
portlon the damages and profits resulting from the use of each élément of 
the machine. 

3. Same— MuLTiFAEiousNESs of Bill. 

Such a bill is not multifarious, as Jolning a légal with an équitable de- 
mand, since under Its allégations the recovery sought is not separable wIth 
respect to the two patents, and a court of equity, having acquired jurisdic- 
tion, will grant ail appropriate relief in connection wlth the use of the 
alleged infrlnglng machine. 

4. Same— Lâches. 

A demurrer to a bill for Infringement on the ground of lâches cannot 
be sustalned, where the only faets to support It appearlng from the blll 
are that the suit was not eommenced untll a short tlme before the patent 
expired and that It had previously been sustalned. 

In Equity. Suit for infringement of patents. On demurrer ta 
bill. 

See 121 Fed. 136. 

Frederick S. Duncan, for plaintiflf. 
Hoke Smith, for défendant. 

KIRKPATRICK, District Judge. The bill of complaint in this 
case is filed by the Huntington Dry Pulverizer Company and Caro- 
lina Huntington against the Virginia-Carolina Chemical Company, 
and relates to the uses of devices embodied in letters patent No. 
277,134, granted May 8, 1883, and patent No. 325,804, granted Sep- 
tember 8, 1885, and prays, inter alia, for an injunction restraining 
and enjoining the défendant from making, using, building, or put- 
ting in practice, opération, or use any machine or device covered by 
patent No. 325,804, and asks that the défendant be required to ac- 
count for and pay to the complainants the profits acquired by it, and 
the damages suffered by them from défendants' unlawful acts. It 
appears from the bill of complaint that the patents hère in suit hâve 
been adjudicated upon in the United States Circuit Court for the 

IF 1. See Patents, vol. 38, Cent. DIg. § 465. 

113. Pleadlng In patent Infringement sults, see note to Caldwell v. Powell, 
19 C. C. A. 595. 

1 4. Lâches as a défense in patent infringement suit, see notes to Taylor v. 
Sawyer Spindle Co., 22 C. 0. A. 211 ; RIchardson v. D. M. Osborne & Co., 3& 
C. C. A. 613. 
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Southern District of New York, and there decreed, in April, 1901, 
to be valid, and that the inventions patented in and by said letters 
patent were capable of and were designed for conjoint use in one 
and the same pulverizing mill, and that they each are conjointly 
used by the complainants and défendant in a similar single and com- 
pact machine. It is further alleged in the bill that the invention 
of letters patent No. 325,804 is not capable of use. except in connec- 
tion with and as an added part of the device embodying the inven- 
tion of letters patent No. 277,134. The bill also allèges that in as- 
certaining the amount of damages sustained by the complainants, 
and the amount of profit received by the défendants from their use 
of grinding mills, infringing both of the aforesaid letters patent, 
it is necessary to consider the infringing mill so used by the défend- 
ant as an entirety, and that it will be impossible, with, any degree 
of accuracy separately to apportion to the différent parts of the said 
single machine the amount of damage sustained by the complain- 
ants, and profit made by the défendant by the use of said parts by 
themselves, and to estimate what damage and profit is attributable 
to the use of the invention covered by patent No. 377,134, and what 
to the invention covered by patent No. 325,804. It is pointed out 
in the complainants' argument that, owing to the difïîculty and im- 
possibility of apportioning thèse damages and profits between the 
inventions of the two parts sought to be accounted on, and, fur- 
ther, owing to their inseparability as to use, that they must be con- 
sidered, for the purposes of this suit, as one compact and single ma- 
chine, and that the unlawful use by the défendant of the devices 
covered by thèse patents shall be considered as one continuons 
tortious act, to the damage of the complainants. The bill also 
points out that the défendants, though warned to desist, hâve used 
pulverizing mills embodying conjointly the principles of opération 
and the combination of éléments described and claimed in the said 
letters patent. To the bill the défendant enters a demurrer, and 
asks that the bill be dismissed, upon the ground that the court is 
without jurisdiction to entertain the bill, that the bill shows no 
ground for relief in equity, that the bill is multifarious, and that 
the complainants hâve been guilty of lâches. 

It will be observed that the complaint is only in respect to those 
mills in use by the défendant which make a conjoint use of both 
patents. The complainants seek relief only in respect to the mills 
which embody the devices covered by the expired patent, No. 277,- 
134, and the unexpired patent. No. 325,804, where they are so con- 
jointly used in one aird the same single compact machine. They 
do not seek relief on the expired patent. No. 277,134, standing alone. 
At the tinie of the filing of the bill one of the patents. No. 325,804, 
had not expired, and this fact alone, when set up in the bill of com- 
plaint, gives this court jurisdiction of matters arising thereunder. 
It is immaterial that the patent was within a few weeks of expira- 
tion at the time of the filing of the bill. This question was con- 
sidered by the Circuit Court of Appeals in this Third Circuit in the 
case of Chinnock v. Paterson, 112 Fed. 531, 50 C. C. A. 384, and it 
was held that, inasmuch as an injunction might in that case hâve 
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issued within the life of the patent, this court would take jurîsdic- 
tion. To the same efïect is the case of Ross v. City of Ft. Wayne, 
63 Fed. 466, 11 C. C. A. 288, where the court upheld a bill filed 
about 254 months before the expiration of the patent, although no 
preliminary injunction was applied for. It has been held in Clark 
V. Wooster, 119 U. S. 322, 7 Sup. Ct. 217, 30 L. Ed. 392, and in 
Beedle v. Bennett, 122 U. S. 71, 7 Sup. Ct. 1090, 30 L. Ed. 1074, 
that if a suit is cognizable in equity at the time the bill is filed, the 
fact that the patent has expired before final hearing does not oust 
the court of jurisdiction, and that, if suit be begun in such time that 
an injunction can be obtained before the expiration of the patent, 
the court may take jurisdiction and proceed to grant other relief. 

Does the bill show ground for relief in equity? Upon this de- 
murrer ail the material matters stated in the bill must be taken to 
be true. As has been said, the bill charges that the infringements 
complained of consisted of the conjoint use of a single and compact 
machine, composed of the inventions embodied in both patents in 
suit, and that it would be practically impossible to apportion in an 
accounting the amount of damages or profits arising from the dif- 
férent parts of the said compact machine that are covered by the 
différent patents. The bill is in proper form as to allégations and 
its prayer for relief,^ and sets up as its ground of complaint the 
conjoint use of an expired and unexpired patent. This, taken with 
the fact that the court has jurisdiction and might hâve issued an 
injunction against the use of a machine embodying the unexpired 
patent, is coiisidered sufiicient ground on which to grant équitable 
relief. 

It is insisted that the bill is mûltifarious, and that it seeks to 
join a légal and an équitable cause of action in the same bill. In 
Wilkins Shoe Button Fastener Company v. Webb (C. C.) 89 Fed. 
982, the court thoroughly discusses the objections of multifarious- 
ness in joining in a single suit two or more patents which are more 
or less distinct from each other, but which hâve, nevertheless, been 
conjointly used by the défendant. In that case the suit was in- 
stituted by a bill seeking relief in equity for the infringement of two 
patents, and complained of the infringement of both in one bill. 
A demurrer was filed alleging riiultifariousness, and the court said : 

"If this bill had been confined to the record patents, and after decree an- 
other bill should be flled on the flrst patent, the objection that ail damages 
or causes of action arising ont of the same act of the défendant should hâve 
been included in the flrst bill might be fatal." 

See Stark v. Starr, 94 U. S. 477-485, 24 L. Ed. 276 ; The Haytien 
Repiiblic, 154 U. S. 118-125, 14 Sup. Ct. 992, 38 L. Ed. 930. 

The bill in this suit could not conclusively be considered bad for 
having included allégations in respect to ail the matters of infringe- 
ment relating to the use of the two patents that covered the device 
used by the défendant. If it be true that the court has jurisdiction 
of this case by reason of the unexpired patent, it hiust be equally 
true that, having taken jurisdiction, it will, as a court of equity, ex- 
ercise its power to make a complète and adéquate disposition of ail 
the complainants' rights relating to the acts complained of. 
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Equity, having rightly taken jurisdiction, has full power to grant 
ail appropriate and necessary relief in connection with the particu- 
lar act Complained of, even though it amounts to an infringement of 
an expired patent, in addition to the infringement of an existing and 
unexpired one. When we consider the practical impossibility of ap- 
portioning the damages or profits resulting from the use of each 
élément entering into the completed patented device, the desirabil- 
ity of determining ail the questions in one form is apparent. 

Upon this demurrer we can consider only the matters set up in 
the bill, and it is impossible to hold as a matter of law that the 
complainants hâve been guilty of lâches, where thg only facts be- 
fore the court are that the bill has been filed before the expiration 
of the patent and that the patent of which it is founded has been 
sustained. 

Upon the whole case, I am of the opinion that the demurrer must 
be overruled, with costs. 



MILLER V. SCHWARNEB, 

(Circuit Court. S. D. lowa, C. D. June 8, 1904.) 

No. 2,414. 

1. Patents— Suit fob Infbingement— Bquitt Jurisdiction. 

A court of equity is witliout jurisdiction of a suit for Infringement of 
a patent wtiere process was not issued until six days before the expiration 
of the patent, and was returnable thereafter, and no application was made 
for a preliminary Injunction, nor spécial ground therefor alleged In the 
bill. 

In Equity. Suit for infringement of patent. On demurrer to bill. 

Louis K. Gilson, for complainant. 
W. S. Cooper, for défendant. 

REED, District Judge. The bill prays for an injunction, pre- 
liminary and perpétuai, and for an accounting and damages because 
of an alleged infringement by défendant of reissued letters patent 
No. 10,980 for "a new and useful hame tug," granted to complain- 
ant for 17 years from September 14, 1886. The défendant demurs 
to the bill upon the grounds, in substance, among others, that it 
does not show a cause for équitable cognizance, in that the patent 
had expired before the défendant was required to appear or an- 
swer, and that complainant had an adéquate remedy at law. The 
bill was filed September 1, 1903, subpœna served September Sth, 
returnable at the October rule day foUowing, which was October 
5, 1903. The patent expired September 14, 1903, 6 days after the 
subpœna was served, and 21 days before défendant was required 
to enter an appearance in the suit. No notice was given of an ap- 
plication for an injunction pending the suit, and no application was 
made therefor. It is plain that, before the défendant would hâve 
been in default for want of an answer, or appearance even, the pat- 
ent would hâve expired. Under such circumstances an injunction 
130 P.— 36 
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should not issue, except for spécial reasons alleged in the bill call- 
ing for équitable relief other than the mère infringement of the pat- 
ent, and the complainant should be left to his remedy at law. 
The Revised Statutes of the United States provide: 

"Sec. 723. Snits in equity shall not be sustained in either of the courts of 
the United States in any case where a plaln, adéquate, and complète remedy 
may be had at law." [U. S. Comp. St. 1901, p. 583.] 

"Sec. 4919. Damages for the infringement of any patent may be recovered 
by action on the case in the name of the party interested, either as patentée, 
assignée, or grantee, and whenever in any such action a verdict is returned 
for the plaintiff the court may enter judgment thereon for any sum * * * 
not exceeding three times the amount of such verdict. * • *" [U. S. Comp. 
St. 1901, p. 3394.] 

"Sec. 4921. The several courts vested with jurisdiction of cases àrising 
under the patent laws shall hâve power to grant injunctions according to the 
course and principles of courts of equity to prevent the violation of any right 
secured by patent, on such terms as the court may deem reasonable. * • *" 
tu. S. Comp. St. 1901, p. 3395.] 

Section 723 is held by the Suprême Court to be but declaratory 
of the existing law, and, whenever it appears that the complainant 
in a suit in the fédéral court has an adéquate remedy at law, then 
this section is controlling, and equity will not entertain the suit, but 
will remit the parties to their légal remedy. New York Guaranty 
Co. V. Memphis Water Co., 107 U. S. 205, 2 Sup. Ct. 279, 27 L. Ed. 
484; Wehrman v. Conklin, 155 U. S. 314, 15 Sup. Ct. 129, 39 L. 
Ed. 167. 

In Root V. Ry. Co., 105 U. S. 189, 26 L. Ed. 975, the grounds up- 
on which courts of equity will entertain jurisdiction in patent and 
other cases are clearly stated, and the authorities, English and 
American, fully reviewed. At page 212, 105 U. S., 26 L. Ed. 975, 
it is said : 

"The resuit of the argument is that vrhenever a court of lavr is compétent 
to take cognizance of the right, and has power to proceed to a judgment whleh 
affords a plain, adéquate, and complète remedy withôut the aid of a court of 
equity, the plaintifC must proceed at law, because the défendant has a eonstl- 
tutlonal right to a trial by jury." 

The conclusion reached is that ùnder section 4921 [U. S. Comp. 
St, 1901, p. 3395] equity will entertain suits for' infringement of 
patents only when the bill shows that a part of the complainant's 
remedy is an injunction, and, if the patent has expired, the injunc- 
tion will not be granted, and the case should not be retained in eq- 
uity for an accounting and damages only. 

In Mershon v. Pease Furnace Co. (C. C.) 24 Fed. 741, Mr. Jus- 
tice Blatchford says : 

"Not only, as is suggested In Root v. Ry. Co., 105 U. S. 189, 206 [26 L. Ed. 
975], does the language of section 4921 seem to make the power to award profits 
and damages dépendent upon the power to grant an Injunction, but the gên- 
erai 'course "nd principle of courts of equity' make the right to an accounting 
dépendent on the right to an Injunction." 

There are no facts alleged in the original bill in this case as 
grounds ot équitable relief other than the issuance of the patent 
and its alleged infringement, and it is upon this ground alone that 
the injunction, preliminary and perpétuai, is prayed. During the 
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argument upon the demurrer the complainant asked and was grant- 
ed leave to file an amendment to the bill, and on May 18, 1904, an 
amendment was filed, in which it is alleged, in substance: 

"That prjor to tlae commenoement of this suit tbe défendant had, without 
the license, consent, or approval of the complainant, laanufactured large 
numbers of hame tugs In infringeraent of the rights securer] to complainant 
under said letters patent, which hame tugs the défendant intends to place upon 
the markei: acid sel) after the expiration of said letters patent." 

By consent the demurrer is to apply to the bill as so ainendcd. 
It is urged by counsel for complainant that this amendment brings the 
case within the rule announced by Mr. Justice Blatchford in Tolède 
Mower & Reaper Co. v. Johnston Harvester Co. (C. C.) 24 Fed. 
739. In that case a simiïar, though much stronger, averment of 
spécial reasons calling for équitable relief appeared in the original 
bill. T hère was time, in the ordinary course of the proceedings of 
the court, to hâve obtained an injunction after the filing of the bill 
and before the expiration of the patent; and it is plain that it was 
upon this ground that the injunction was granted, for in Mershca 
V. Pease Furnace Co., above, the opinion in which was filed the 
same day, Mr. Justice Blatchford sustained a demurrer to a bill when 
there was not time to procure a writ of injunction in the ordinary 
course of the proceedings of the court before the patent would ex- 
pire. 

In Westinghouse v. Carpenter (C. C.) 43 Fed. 894, Mr. Justice 
Miller, in dissolving an injunction previously issued during the life 
of a patent, said : 

"We are of the opinion that with the expiration of his patent the plaintiflC's 
right to forbid anybody to make, sell, or use the articles to which this Inven- 
tion refers expires." 

See American Cable Ry. Co. v. Chicago City Ry. Co. (C. C.) 41 
Fed. 523, cited with approval by the Suprême Court in Keves v. 
Eurêka Consolidated Mining Co., 138 U. S. 150, 15 Sup. Ct. 772,' 39 L. 
Ed. 929. Also, see Crandall v. Piano Mfg. Co. (C. C.) 24 Fed. 738, and 
Consolidated Safety Valve Co. v. Ashton Valve Co. (C. C.) 26 Fed. 319. 

In Clark v. Wooster, 119 U. S. 392, 7 Sup. Ct. 218, 30 L. Ed. 392. 
it is said : 

"If by the course of the court no Injunction could hâve been granted In this 
time [before the patent would expire], the bill could very properly Uave been 
dismissed, «nd ought to hâve been." 

It is held in this case, however, that if the suit be commenced in 
such time that by the rules of the court an injunction might hâve 
been obtained before the expiration of the patent, though but a few 
days would then remain for it to run, the discrétion of the court in 
granting the writ would not be interfered with on appeal, especially 
where there might be some reason for its issuance, though upon nar- 
row grounds, and the défendant did not ask for the dismissal of the bill 
for want of équitable jurisdiction. In this case the amendment is not 
made until more than eight months after the expiration of the com- 
plainant's patent. There is no allégation of insolvency in the bill or 
the amendment thereto; nor of any other fact showing that the com- 
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plainant has nol a full, complète, and adéquate remedy at law for the 
recovery of ail damages he has sustained or may sustain by reason of 
the alleged infringement of the patent, or of any sales that may be 
made after the expiration of the patent of articles that were manufac- 
tured before. It is apparent that the purpose of the amendment is 
an attempt to retain the case in equity for an accounting and damages 
when no injunction could be issued as a part of the complainant's 
remedy. 

The demurrer is sustained, and the bill dismissed, without préjudice 
to complainant's right to maintain an action at law for damages. 



KING V. HATFIELD et al. 
(Circuit Court, D. West Virginia. December, 1900.) 

1. FOEFEITUBE— ENTRY OF LAKD FOE TAXATION— CONSTRUCTION OF StATE CON- 

STITUTION. 

Section 6, art. 13, of the Constitution oî West Virginia provides: "It 
shall be the duty of every owner of land to hâve it entered on the land 
boolvS of the county In which it, or a part of it, Is situated, aiid to cause 
himself to be charged wlth the taxes thereon, and pay the same. When 
for any five successive years after the year 1869, the owner of any tract 
of land containlng one thousand acres or more, shall not hâve been char- 
gea on such books wlth state tax on said land, then by opération hereof. 
the land shall be forfeited and the tltle thereto vest in the state. But 
If, for any one or more of such flve years, the owner shall hâve been char- 
ged wlth state tax on any part of the land, such part thereof shall not be 
forfeited for such cause. ♦ * *" Held : That thls provision does not 
apply to land that was on such landbooks and charged wlth taxes in the 
name of the owner at the time said Constitution was adopted. Such land, 
or any land that was entered and charged wlth taxes tipon such landbooks 
in the name of the owner wlthin the flve years next after the year 1809, 
does not become forfeited by conséquence of any subséquent omission of 
the land or noncharging of state taxes. 

2. Same— Duty of Owner, when FuifIlled— Ownee Has no Conteol op 

Land Once Entered on Landbooks— No Forfeituee foe Failutre of 
Public Officees to Enter and Chaegb Lakd. 

When land has once been entered upon the landbooks in the name of 
the owner, his duty witli regard to entering it has been fulfilled. He has 
no control over the entering and charging of such land wlth taxes there- 
after, or over the taxing officers. The land can only be omitted by such 
offleers, and no forfeiture thereof can resuit from thelr f allure to enter 
It and charge it wlth taxes. But If said section 6, art. 13, Const. W. Va., 
be construed to make it the duty of the landowner to hâve hls land en- 
tered upon the landbooks whenever for any cause it may be omitted there- 
from, and land has been sold to the state at a delinquent tax sale, and 
Is afterwards redeemed by the owner in a proceeding instituted on behalf 
of the state in the circuit court of the state to dispose of the land, and the 
deeree of rédemption untered upon his pétition to redeem directs the clerk 
of the court to certify copies thereof to the audltor and taxing officers, 
euch owner has done ail that is reasonably in his power to hâve the land 
re-entered and charged with taxes, in the absence of authorlty to mali-e 
the eutry and charge in person, and of any statutory direction as to how 
to "bave" it done ; and no forfeiture of said land can accrue because 
the land Is not re-entered upon the landbooks and charged with taxes. 

3. Same— Constituttosal I,aw— Vestino of Titi,e of One Priv.\te Person 

IN Another— Bue Process op Law— Fourteentii Amendment. 

Section 3 of article 13 of said state Constitution provides that: "AU 
title to lands in this state * * » hereai'ter forfeited, not redeemed, re- 
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leased or otherwise disposed of, vested and remaînîng in this state, shall 
be, and Is hereby transferred to, and vested In" certain classes of persons, 
if any such ttiere be, for so mueh of said land as is clalmed by them ad- 
versely to the person in whose name the sanie was forfeited, under certain 
specifled conditions. A statute of the state provides for the rédemption 
of land forfeited to the state in a suit to be brought by the state against 
the former owner for the pnrpose of selling such land for the benefit of 
the school fund, but requires such suit to be dismissed as to any land held 
under said section 3, if, during the pendency of such suit, it shall appear 
that it is so held ; and provides that any rédemption that may be had 
in such suit shall not affect the title of any person holding under said 
section. Held, that as to land purporting to be forfeited under section 6 of 
said article 13 by reason of the noncharging of state taxes thereon, and 
falling under the provisions of section 3, construed to operate in future, 
the attempted forfeiture is not through the instrumentality or aid of a 
judicial proceeding, but without it, and by the opération of the Constitu- 
tion alone, and is an attempted transfer by the state of the property of 
one private person, without his consent, to another private person, for his 
private benefit, by mère législative action, and not by "due process of 
law," and is répugnant to the fourteenth amendment, and Is Invalid and 
inoperative. 

4. Same. 

The Constitution of West Virginia and the statutes of that state, so 
far as they purport or undertake to forfeit and divest the titie of any per- 
son to his land and vest the same in another private person, or vest the 
same in the state without provision for rédemption by or on behalf of 
the owner of the whole or such part of said land as he may désire to re- 
deem, or without provision for a sale thereof and the return of the pro- 
ceeds to such owner after déduction of ail taxes and ail proper charges 
therefrom, attempt to deprive persons of their property without due pro- 
cess of law, and are in contravention of the fourteenth amendment to the 
Constitution of the United States. There can be no valid forfeiture where 
such right of rédemption or receipt of proceeds is prohlbited or not pro- 
vided for. 

6. Samb— Class Législation. 

Said provision of the state Constitution in atteœpting to forfeit tracts 
containing 1,000 acres or more, and not tracts containing less than 1,000 
acres, makes an unreasonable classification and discrimination, and is ré- 
pugnant to the equality clause of the fourteenth amendment to the Con- 
stitution of the United States, and is invalid. 

6. Sale of Land not Subject to Sale bt State. 

An ex parte proceeding in the circuit court of the state by a commis- 
sioner of school lands for the sale of land as waste and unappropriated 
which is not waste and unaijpropriated, nor forfeited, nor otherwise sub- 
ject to sale by the state, is coram non judice, and a sale and deed made 
thereunder are void. 

(Syllabus by the Court.) 

Maynard F. Stiles, for complainant. 
Henry C. Fleshcr, for défendants. 

JACKSON, District Judge. This is a suit to set asîde and remove 
clouds upon complainant's title to portions of a tract of land claimed 
by him. The case is now heard upon the bill and demurrer. 

The complainant claims a tract of 500,000 acres of land under a 
grant issued to Robert Morris by the commonwealth of Virginia 
June 23, 1795, and under .Tiesne conveyances from the grantee to the 
complainant, which tract is situated partly in the state of West Vir- 
ginia, in Logan, Mingo, Wyoming, and McDowell counties. He files as 
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exhibits with his bill title papers which show a regular chain of convey- 
ance to him, and allèges that he is in actual possession of said tract. He 
also files as exhibits copies of two patents — one for 450 acres, and 
one for 330 acres — issued to Aly Hatfield, now deceased, by said 
commonwealth, in 18-59, and of three deeds from the commissioner 
of school lands of Logan county to Joseph Hatfield, now deceased, 
for tracts of 73, 48, and 140 acres, respectively, executed in the years 
1884, 1888, and 1889, under proceedings on behalf of the state of 
West Virginia for the sale of waste and unappropriated land of the 
state. The défendants claim thèse tracts by inheritance, but hâve 
had no possession of them. Upon the face of the bill it is apparent 
that the title to the land in dispute is in the complainant, and that 
the muniments of title under which the défendants claim confer up- 
on them no right whatever, unless the complainant lias lost his title 
thereto by forfeiture of his land for nonassessment of taxes under 
the provisions of the Constitution of West Virginia, and by virtue of 
such forfeiture that title has become vested in the défendants, as the 
défendants claim, 

It appears from the bill that by virtue of certain conveyances made 
by John Peter Dumas, who, as trustée for the creditors of James 
Swan's estate, was the owner of the Morris grant, and by virtue of 
a certain judicial sale of three-fourths thereof, the validity of which 
was disputed by the successors in trust of Dumas, which conveyances 
and sale were made before the organization of the state of West Vir- 
ginia, one Louis Antoine des Verges de Maupertuis (sometimes call- 
ed Mauperture) in 1872 and earlier claimed 300,000 acres of said 
tract ; Robert É. Randall, trustée, claimed 200,000 acres thereof, and 
a mortgage upon said 300,000 acres for the unpaid purchase money 
therefor; and one Anthony Lawson claimed an undivided three- 
fourths of the entire 300,000 acres under said judicial sale. This was 
the status of the title when the Constitution of West Virginia was 
adopted in 1872. The complainant claims and exhibits title under ail 
said persons. 

Although not much more than 300,000 acres of said tract actually 
lies in the state of West Virginia, the rest being in Virginia and Ken- 
tucky, the said Anthony Lawson and his grantees, James Black and 
Abraham Suydam, were charged upon the landbooks of Logan coun- 
ty with taxes upon the three-fourths interest or claim at 375,000 acres 
from 1865 to 1878, when said interest was reduced by the county court 
to 100,000 acres, after which time said interest was charged to them 
and to their grantee, the Pittsburg National Bank of Commerce, up 
to and including the year 1882, ail which taxes were paid. Notwith- 
standing the charging and collection of such taxes, said Randall, 
trustée, and the heirs of said Maupertuis, then deceased, being lin- 
acquainted with the location of said land, had the whole 500,000 acres 
entered upon the landbooks of Wyoming county in 1869, and charged 
with taxes thereon — the Maupertuis interest as 300,000 acres, and 
the Randall interest as 200,000 acres. In 1871 said 200,000-acre in- 
terest was sold to the state for unpaid taxes of 1870, and in 1877 the 
300,000-acre interest was sold to the state for the unpaid taxes of 
1874-75, the prior taxes having been paid. Afterwards, said land 
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not having been redeemed within one year from the sale, as provided 
for by the statute, a proceeding was instituted in the circuit court for 
Wyoming county by the commissioner of school lands on the part 
of the State to sell the said 600,000-acre grant for the benefît of the 
school fund, whereupon the said Randall filed his pétition to redeem, 
and the Pittsburg National Bank presented a protest against such 
rédemption, but by a decree entered therein April 10, 1883, it was 
decreed that Randall, as trustée of the Swan estate, and as créditer 
of Maupertuis, had the superior title and the right to redeem said 
500,000-acre grant; and, the back taxes, interest, and costs being 
paid into court, the land was decreed to be thereby exonerated and 
released from ail taxes up to and including the year 1883. The Pitts- 
burg National Bank appealed from this decree holding the Randall 
title to be superior, but the appeal was dismissed upon the ground 
that the proceeding did not contemplate a contest and adjudication 
of rival claims of title. McClure v. Mauperture, 29 W. Va. 633, 2 
S. E. 761. 

The decree aforesaid ordered that the clerk certify a copy thereof 
to the Auditor of the State, and "also to certify, under the direction 
of Randall or his counsel, a copy thereof to the assessors of the 
proper assessment districts for taxation." The said 500,000-acre 
tract was not, however, again charged upon the landbooks of any 
county of the state of West Virginia in which any part thereof is sit- 
uated within the five years next succeeding the year 1883, and in 1894 
the state brought another suit in said Wyoming county circuit court 
against the présent complainant, King, the said Randall, trustée, the 
said Pittsburg National Bank of Commerce, and sundry others, un- 
der whom King claimed, for the purpose of subjecting to sale for the 
benefit of the school fund so much of said 500,000-acre grant as was 
then vested in the state by alleged forfaiture thereof for the nonas- 
sessment of state taxes thereon for the five successive years after the 
year 1883 ; and the said King filed his answer and pétition therein, 
denying that said land was forfeited, but ofïering to pay any taxes 
that ought to hâve been charged thereon, with interest and costs of 
said suit, and on September 30, 1897, upon the payment of the tax- 
es, interest, and costs fixed by the court therein, a decree was enter- 
ed adjudging that said King had the right to redeem said land, and 
declaring said land, so far as the title thereto was in said state, to 
be redeemed, and ail forfeitures and taxes charged or chargeable 
thereon to be released and discharged ; said decree, providing, how- 
ever, in conformity with the statute under which the suit was brought, 
that said "rédemption shall not affect the rights that any person not 
party to this suit may hâve, if any, under the provisions of section 
3 of article 13 of the Constitution of the state of West Virginia." 

In 1859 Aly Hatfield procured from the ofïicers of the common- 
wealth of Virginia who were by law charged with the duty of issu- 
ing grants of the waste and unappropriated land of the common- 
wealtli the instruments purporting to be grants for said 450 and .330 
acre tracts, and under proceedings in the circuit court pf Logan coun- 
ty, instituted by the commissioner of school lands of that county, for 
the sale bf waste and Unappropriated land, Joseph Hatfield procured 
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a deed from said commlssioner for a tract of 73 acres of land Novem- 
ber 10., 1884v for 48 acres Augnst 24, 1888, and for 140 acres March 
14, 1889, upon a sale October 2, 1883. The défendants are sole heirs 
at law of Aly and Joseph Hatfield, who are now deceased. 

As to thèse patents and deeds the complainant, in his bill, allèges : 

"That at the time saifi pretended grants were issued the land therein de- 
scribed was wholly part and parcel of said Morris grant, and was owiied by 
your orator's said predecessors in title, and was not waste and unappropriated 
land, or otherwise belonging to said eotnmonwealth, nor within the power of the 
said commonwealth or of any officer thereof to grant and dispose of, as said 
Aly well knew, and said instruments were and are wholly null and void ; but, 
being in due form, they purport and appear upon their faces to convey title 
to the land therein described, and can be shown to be invalid only by évidence 
aliunde. That ail proceedings by said commissioner of school lands were pure- 
ly ex parte and nonjudicial, and withont notice to your orator's predecessor 
in title, the then owner of the said Morris grant ; and at the time said tracts 
were reported and sold and said deed executed by said commissioner of school 
lands the said lands were not waste and unappropriated, nor forfeited, nor 
for any other cause subject to sale in any manner or on behalf of the state 
of West Virginia, as both said commissioner and said Hatfield well knew, 
and said proceedings were wholly without authority of law, and were coram 
non judice and void, and gave to said commissioner no right or authority to 
make sale of said land, or to exécute said deeds therefor, and the same are 
fraudulent, null and void ; but said deeds and proceedings, being in form of 
law, and being regular upon their faces, appear to convey title to the land 
therein described, and the invalidity of said deeds can only be made to appear 
by évidence aliunde." 

The complainant, in his bill, refers to sections 3 and 6 of article 
13 of the State Constitution, and contends that the provision making 
it the duty of the landowner to hâve his land entered on the land- 
books has never been made operative by appropriate législation, the 
duty of entering and charging lands devolving upon the public offi- 
cers without the aid of the owner, under a complète statutory Sys- 
tem; that the provision has no application to land that was on the 
landbooks at the time of the adoption of the Constitution ; and that 
by the provision in the decree of rédemption in 1883 Randall, com- 
plainant's predecessor in title, did ail that could reasonably be re- 
quired of him, in the absence of statutory direction, to cause the land 
to be re-entered upon the landbooks and charged with taxes, if the 
ofïicers of the state had performed their statutory duty. The com- 
plainant allèges that the défendants claim that the title of complain- 
ant's predecessor in estate was forfeited in 1888, "by opération of 
said Constitution," by reason of nonassessment of taxes, and became 
thereby transferred to Joseph Hatfield to the extent of said 450 and 
330 acre grants, the taxes on them having been paid ; but the com- 
plainant avers that he "is advised and claims that the said provision 
of said Constitution purporting to forfeit lands for the nonassessment 
of state taxes for five successive years is in contravention of the Con- 
stitution of the United States, and is therefore null and void, and the 
title thereto could not and did not vest in défendants to any extent 
or in any manner; and that whether said provision be void, or for 
any reason valid, it is not the true meaning and intention of said Con- 
stitution to vest in any other persons title to any land, forfeited or 
otherwise, to which the title was not in the state at the time of the 
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adoption oï said Constitution, and, so far as said Constitution pur- 
ports or attempts, if it does, to transfer to or to vest in any person 
other than the former owner the title to any land thereafter to be- 
come forfeited for nonassessment, your orator is advised and daims 
that said Constitution is in contravention of the Constitution of the 
United States, and is null and void/' 

The foregoing being in brief the principal matters set out in the 
bill bearing upon the question to be considered, the défendants inter- 
posed their demurrer on the ground "that it appears from said bill 
that the title to the land claimed by complainant was by the Consti- 
tution of West Virginia forfeited to said state December 31, 1888, 
and that the title thereto vested in Joseph Hatfield, under whom 
thèse défendants claim, as to the tracts of 330 and 450 acres in said 
bill mentioned; and that, it being provided by the act of February 
23, 1893 (Acts 1893, p. 67), under which the suit was brought in 
which complainant daims to hâve redeemed the land claimed by him, 
that the suit should be dismissed as to any lands that should appear 
to hâve been sold in any proceeding for the sale of school lands, said 
suit could not properly be maintained, nor any decree of rédemption 
properly entered that should affect the lands claimed by thèse défend- 
ants under the sales thereof to said Joseph Hatfield by the commis- 
sioner of school lands." 

So much of article 13 of the Constitution of West Virginia, reUed 
upon by the défendants, as it is material to consider, is contained in 
sections 6 and 3, as follows: 

"Sec. 6. It shall be the duty of every owner of land to hâve it entered on 
the landbooks of the county in which it, or a part of it, is situated, and to 
cause himself to be charged with the taxes thereon, and pay the same. When 
for any five successive years after the year 1869, the owner of any tract of 
land containing one thousand acres or more, shall not hâve been charged on 
such bocks with state tax on said land, then by opération hereof, the land 
shal! be forfeited and the title thereto vest in the state. But if, for any ouo 
or more of such flve years, the owner shall hâve been charged with state tax 
on any part of the land, such part thereof shall not be forfeited for sueli 
cause." 

"Sec. 3. Ail title to lands in thls state heretofore forfeited, or treated as for- 
feited, waste and unappropriated, or escheated to the state of Virginia, or 
this state, or purchased by either of said states at sales made for the non- 
payment of taxes and become irredeemable, or hereafter forfeited, or treated 
as forfeited, or escheated to this state, or purchased by it and become irre- 
deemable, uot redeemed, released or otherwise disposed of, vested and remain- 
Ing iu thls state, shall be, and is hereby transferred to. and vested in any per- 
son (other than those for whose default the same may hâve been forfeited or 
roturned delinquent, their helrs or devisees,) for so much thereof as such 
person has, or shall hâve had actual continuons possession of, under color or 
claim of title for teu years, and who, or those under whom he claims, shall 
hâve paid the state taxes thereon for any flve years during such possession ; 
or if there be no such person, then to any person (other than those for whose 
default the same hâve been forfeited, or returnod dellnqueul, their heirs or 
devisees,) for so much of said land as such persons shall hâve title or claim 
to, regularly derived, mediately or immedlately from, or under a gratit from 
the commonwealth of Virginia, or this state. not forfeited, which but for the 
title forfeited would be valid. or who, or those under whom he daims has. or 
shall hâve paid ail state taxes charged or chrt;-gi»at>le tliereon for five succes- 
sive years after the year 1865, or fi-om the date of the grant, if it shall bave 
issued since that year. * • *" 
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The question that the court bas now to détermine is whether the 
title that was originally vested by valid grant in Robert Morris, and 
appears to hâve descended by regular course of record conveyances 
to the complainant, has in fact been transferred, by due process of 
îaw, to the défendants to the extent of the land described in the pat- 
ents and deeds acquired and claimed in hostility to the said Morris 
grant. The answer to this question involves not only the interpré- 
tation of the above-mentioned provisions of the Constitution of West 
Virginia, but the question of their consistency or inconsistency with 
the Constitution of the United States, and their conséquent validity 
or invahdity. 

It is contended on behalf of the complainant, both in the bill and 
in the argument of counsel, that the provisions of section 6 of the 
Constitution do not apply to any land that, like complainant's, was 
on the landbooks when the Constitution was adopted, and hâve not 
been made operative upon any land by proper législation, and are 
not self-enforcing ; that complainant's predecessor in title, Randall, 
did ail that was reasonably in his power to hâve the land now claimed 
by complainant re-entered and charged with taxes on the landbooks 
after the rédemption thereof in 1883, and that no forfeiture can be 
claimed because that was not done ; that the Constitution does not 
intend, by said section 3, to transfer to third persons titles forfeited 
after the adoption of said Constitution, and that, so far as the said 
Constitution does purport or undertake to forfeit the title to land 
and vest it in third persons or in the state without any judicial pro- 
ceedings or without any right of rédemption, to that extent it is in 
contravention of the Constitution of the United States. The défend- 
ants dispute thèse propositions. 

Provisions somewhat similar to that contained in said section 6 
of article 13, requiring landowners to enter their lands on the land- 
books, are found in the statutes of Virginia in the acts of February 
o, 1810 (Acts 1809-10, p. 17, c. 16), and February 27, 1835 (Acts 
1834-36, p. 11, c. 13). It was recited in the former act "that many 
persons omit to enter their land upon the land books and thereby 
élude the payment of any revenue thereon," and provided that, "if 
any person having title to a tract or tracts of land in this common- 
wealth shall fail to enter the same on the commissioners' book of that 
county in which the land lies within eighteen months after the pas- 
sage of this act, the same shall be forfeited to the commonwealth." 
By the Act of February 9, 1814 (Acts 1813-14, p. 15, c. 3), forfeitures 
under the act of 1810 were released, and a system provided for the 
entering and charging of lands by the commissioners of the revenue. 
The act of 1835 recited that it was known to the General Assembly 
that "many large tracts lying west of the Alleghany Mountains, 
granted before April 1, 1831, never were or for many years last past 
hâve not been entered on the books of the commissioners of the rev- 
enue," and required that "every owner or proprietor of any such tract 
or parcel of land should on or before July 1, 1836, enter or cause to 
be entered on said books" ail such lands owned by him, her, or them, 
and hâve the same charged with ail the taxes and damages in arrear 
or properly chargeable thereon, and pay the same; and prescribed 
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the penalty of forfeiture for their failure to do so. Thîs act appîied 
only to lands omitted prier to 1831. Lands other than those that 
"never were or had not for many years past" been on the books could 
well be found and entered by the commissioners without assistance 
from the owners. An act passed April 1, 1831 (Acts 1830-31, p. 94, 
c. 28), provided that no person in any suit then pending or thereafter 
to be brought for the recovery of land west of the Alleghany Moun- 
tains against a bona fide claimant under a grant from the common- 
wealth issued prior to the passage of the act, who had had said land 
entered on the landbooks and paid ail taxes thereon, should be al- 
lovved to give in évidence any grant from the commonwealth in sup- 
port of his title to the demanded premises, unless he should show 
that he too had had the demanded land entered upon the landbooks 
and charged with taxes, and had paid ail taxes chargeable thereon. 
The case of Taylor v. Burdett, 11 Leigh, 347, arose under this act 
in 1835, upon a grant dated June 16, 1786, under which the plaintiiï 
claimed, and which was excluded by the circuit court. In reversing 
this ruling the Court of Appeals, per Judge Tucker, said in part: 

"First, as to entering the land with the commissioner. This was flrst re- 
quired by the act of 1810, and accordingly it appears that the lands were on 
tlie commissioner'a books in 1811, for they are on the auditor's list as delin- 
quent for that year. Now, if they were once on the books, it would seem that 
this duty was fulfilled, as it was not required to be repeated every year," 

The reasoning and authority of that case seem conclusive against 
any forfeiture of the Morris grant, so far as forfeiture is the penalty 
of any fault, default, or delinquency of the owner; for it appears that 
said tract had been entered by its owners and continued on the land- 
books of both Wyoming and lyOgan counties long before, at the time 
of, and long after the Constitution of West Virginia was adopted; 
and in the language of Judge Tucker "it would seem that that duty 
was fulfilled, as it was not required to be repeated every year," at 
least not by express terms, nor by any inference warrantable, when 
so terrible a conséquence as the forfeiture of thousands of dollars 
worth of property is to follow such inference. Only the most clear 
and cogent language, or a manifest condition of affairs demanding 
it for public well-being, would warrant such a construction of the 
first clause of section 6 as would extend the duty of landowners be- 
yond a primary compliance with the requirement of that clause, with 
a penalty of forfeiture for failure in that respect, in spite of the fact 
that the state has nowhere and at no time made definite provision 
for the discharge of such duty by the owner, but has, by a System 
the most elaborate and complète, provided for the entering and tax- 
ing of lands by her public officers. 

The early Virginia acts were occasioned by the fact that many 
large tracts of land "never were or had not been for many years" 
entered on the landbooks, and consequently were not within the 
knowledge of the taxing officers. When they were once put on the 
books, and went into the hands of the officers, those officers could 
s«e to the taxing of them thereafter, which was a part of their offi- 
ciai duty ; and after 1835 Virginia did not require land to be entered 
by the owners under penalty of forfeiture. 
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After tbe érection of the state of West Virginia, and after the close 
of the Civil War, during which courthouses were burned, landbooks 
lost, records destroyed, many landowners killed or scattered, and 
the évidence of ownership of land left in such condition that the pub- 
lic officers could not, in many instances, either from their own knowl- 
edge or from any record information, properly enter and charge ail 
lands, it was made the duty of landowners to hâve their lands entered 
on the landbooks of the proper counties. When that was once donc, 
the land came under the control of the public ofhcers ; and so com- 
plète and spécifie is the provision of the law governing the subject 
(chapter 29 of the Code of West Virginia of 1887) existing prior to 
the formation of the state and ever since, that a tract of land once 
on the landbooks will ever after continue on them, and be charged 
with taxes year after year so long as the officers of the state appoint- 
ed and paid for the purpose attend to their duties. It is not in the 
power of the owner to prevent such charging, and nothing he can do 
can get the land ofif the books. Only in the event of a sale to the 
state for unpaid taxes, in which event it ceases to be chargeable, can 
the land get ofif of the books, except solely by the fraud or négligence 
of some public ofificer. To hold, then, that the duty imposed on the 
iandowner by said section 6 is not fulfilled if at the time of its adop- 
tion or afterwards he had his land entered on the landbooks, and 
charged with taxes, is not required by the language of that section, 
nor Ijy anything to be found in the condition of things existing at its 
adoption or afterwards. Indeed, it seems not even to be permitted 
by the language : "But if for any one or more of Such five years the 
owner shall hâve been charged with state tax on any part of the land, 
such part thereof shall not be forfeited for such cause." This applies 
to the whole tract as well as to "any part" of it. To what time do 
the words "any one or more of such five years" refer, if not to any 
one or more of "any five successive years after the year 1869"? Is 
not ail forfeiture under this section expressly prevented by a charg- 
ing of the land for any year, at least if charged before the full five 
years next after 1869 expired? It is clear to my mind that if the 
tract, or any portion of it, was entered within said five years, as pro- 
vided for in section 6, it could not be forfeited. 

If the position hère taken be sound, there could be no forfeiture 
of the land in question by the Constitution as a penalty for the de- 
fault of the owner. Any forfeiture for nonassessment must be inde- 
pendent of any act or default of the owner. But suppose the duty 
of the Iandowner to hâve his land entered, etc., arises every time they 
get off the books for any cause, what is the situation presented by 
this case? The vSupreme Court, in King v. Mullins, 171 U. S. 404, 
18 Sup. Ct. 925, 43 L- Ed. 214 — a case arising upon the provision in 
question — answering the argument that "the land may be forfeited 
by reason of the Iandowner not having been in fact charged on the 
landbooks with the taxes due from him, although he was not respon- 
sible for such neglect," said: 

"We do not so interpret the state Constitution or the statutes enacted under 
it. If the landowuer bas done ail that Is reasonably in his power to hâve his 
land entered upon the landbooks, and to cause himself to be charged with taxes 
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thereon, no forfçlture can arise from the owner not havlnj been chargea on 
such books with the state tax. ïlie state could not acqulre any titîe to the 
lands merely through the negleet of its agent baving custody or control of its 
iandbooks." 

It cannot be denied that the owner of the Morris grant did ail 
that, in the language of Mr. Justice Harlan, was "reasonably in his 
power to hâve his lands entered upon the Iandbooks, and to cause 
himself to be charged with taxes thereon." In determining what is 
"reasonably" in the power of the landowner, and what négligence, 
which can occasion the state no loss whatever, should subject him to 
the dire conséquence of losing his land, the state, through her agents, 
being in default, we must bear in mind that we are dealing with for- 
feitures, odious in law, which courts will not enforce where there is 
any escape; that the landowner is without précèdent, guide, or di- 
rection for the discharge of his duty; and that the requirement is 
in invitum. It appears that the land had been purchased for the state 
at a sale for dehnquent taxes prior to 1883, and the state, through 
her commissioner of school lands, had instituted proceedings in the 
circuit court to dispose of the land under a statute which permitted 
the owner or person in whose name it was sold to corne in and re- 
deem. The state, the claimant, and the land were ail before the 
court, and it was ordered by the very same decree that permitted pay- 
ment to the state of the rédemption money, which was accepted and 
appHed by her, that the clerk of the court, a pubHc officer charged 
by the statute with that duty, should certify a copy of the decree to 
the State Auditor, and also certify copies to the county ass'essors 
for taxation, the latter under the direction of Randall or his counsel. 
This seems to hâve been ail that the court, the state, and Randall 
supposed to be necessary to insure the re-entering of the land upon 
the Iandbooks. It was, in eiïect, a direction by the court as to 
what was necessary in the matter. As the law authorizing assessors 
to enter the land upon the Iandbooks had very recently been repealed, 
and that duty required to be performed by the clerks of the county 
courts, and as the circuit court clerk was required by law, inde- 
pendently of the direction in the decree, to certify to the clerk of 
the county court an abstract of the decree, and of that clerk to enter 
the lands, this requirement of the decree that a copy be certified to 
the assessors was ineffectuai and unimportant, and it is immaterial 
whether or not it was compHed with. This decree having been 
passed by the court upon the pétition of Randall, he had the right 
to rely upon it, and had reason to suppose that the land would go 
back on the Iandbooks without further action by him, and that there 
was nothing more that he, a nonresident trustée, need do ; neither 
the Constitution, the statute, nor anything else but the decree giving 
any direction or hint as to how he should proceed to "hâve" his land 
entered. 

When the fact that the land is subject to entry and taxation upon 
the Iandbooks has been brought to the attention of the officers or 
agents of the state charged by statute with the matters of assess- 
ment and taxation, it should seem that the landowner should not 
suffer the forfeiture and transfer of his land to the state or to a 
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stranger because of the négligence of such officers ; yet if the state, 
since 1883, or thèse défendants, has or hâve acquired any title to 
the land claimed by the complainant, it has been "merely through 
the neglect of the agent of the state having custody or control of its 
landbooks," but for which neglect no question of forfeiture could 
possibly hâve arisen. I do not overlook the proceeding in the court 
of Wyoming county and the decree of rédemption, so called, of 1897. 
In that suit King denied that the land was forfeited, but ofïered to 
pay any taxes that might be chargeable thereon. The decree does 
not adjudge that the land was forfeited, but releases it from the taxes 
chargeable and any forfeitures that there may hâve been, subject to 
the rights of persons, not parties, claimed under the Constitution. 
The principal efïect of the decree of September, 1897, is to eliminate 
the state and eut off the gênerai défense of title outstanding in the 
state, which the défendants might otherwise hâve sought to rely 
upon. This is not their défense, however, except as to the tracts 
sold by the commissioner of school lands, as to which they say the 
decree was improperly entered. Their contention is that the title 
to the land in controversy is in them, and not in the complainant or 
the state. 

If the construction of the provisions of the state Constitution un- 
der considération, and the question of what acts and facts bring 
lands within their opération, rested ultimately with this court, instead 
of the state Suprême Court, I might be content to pursue this dis- 
cussion no further, but, being uncertain whether that court will con- 
cur in the views I hâve expressed, I prefer to rest my décision of 
this cause also, and principally, upon a décision of the graver and 
more fundamental question presented by this record— the question 
of the constitutional validity of those provisions; and in reaching 
my conclusion I am not unmindful of the respect due to the laws 
and authority of the state, but I am controlled by what I consider 
to be the spirit and meaning of the fédéral Constitution. The Con- 
stitution is not the suprême law of the land if it be not given effect 
according to the letter and spirit, in ail the states alike, at ail times 
and in ail circumstances, or if ail or any doubts be resolved against 
it. It is contended on behalf of the défendants that, by reason of 
the fact that the tract of land now claimed by complainant was not 
charged with taxes upon the landbooks within the five years follow- 
ing the rédemption thereof in 1883, the title of said land, then held 
by Reed, trustée, under whom the complainant claims, became for- 
feited on the last day of the year 1888, and vested, by force and op- 
ération of the Constitution, in Joseph Hatfield to the extent of said 
450 and 330 acre tracts, which are not affected, and do not purport 
to be affected, by the decree of the Wyoming county circuit court 
of 1897, and that said decree should not affect the ""^school lands" 
tracts, because the suit in which it was rendered should hâve been 
dismissed as to such tracts. Concerning the lands claimed by the 
défendants, it is sufficient to say that the patents under which they 
ciaim, having been issued after the grant to Morris, and when the 
title to that grant was unquestioned and unquestionable, gave no 
right whatever to the land embraced in them within the Morris grant; 
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aod the proceedings in the circuit court of Logan county, had be- 
fore the five years after 1883 had expired, were unauthorized, and 
were coram non judice, and the deeds made thereunder were nullities. 
If, then, the défendants hâve title or any right to any of the land em- 
braced in the Morris grant and in said patents and deeds, they hâve 
got it solely by opération of the Constitution of West Virginia. 

It is claimed by counsel for the complainant that section 3 is not 
a law, but a législative grant, operating only upon land that was at 
the time the Constitution was adopted subject to the disposai of the 
State; that the words, "shall be and is hereby transferred to and 
vested in," are not words of lawmaking, but words of grant in 
prassenti, and cannot affect land to which the state did not hâve 
title in 1872, so as to convey it to some person, perhaps not they in 
being, when afterwards the state should happen to acquire title and 
such person should corne into being; and that, therefore, the lands 
claimed by the défendants do not corne within the opération of that 
section, nor any lands within the saving clause of said decree of 1897. 
It cannot be denied that there is great force in this position; but, 
as the section speaks of lands "hereafter forfeited," and as the act of 
February 33, 1893, commonly called the "School Land Act," seems 
to provide for the rédemption only of lands forfeited to West Vir- 
ginia, which rédemption is not to afïect any lands held under said 
section 3, and as there could be no lands forfeited to West Virginia 
for nonassessment prior to the adoption of the Constitution, that 
section would seem to hâve no opération upon lands forfeited by 
the Constitution, unless construed to operate in the future, which 
seems to be the construction given to it by the state court, so far 
as can be determined from expressions found in the few cases in 
vi-'hich it has been before it in any way. 

Giving, then, to thèse provisions of the Constitution and the school 
land act the application contended for by the défendants, we hâve 
the resuit that by mère act of ostensible législation, without any pro- 
ceeding or action whatever, judicial or otherwise, before or after- 
wards, the full légal and équitable fee-simple title to land is taken out 
of one private person, without compensation, and vested, without 
considération, in another private person for his private use and ben- 
efit. This resuit can only be avoided by adopting a construction of 
the provisions of the Constitution and act in question that would 
leave them little meaning, or by denying them légal validity so far 
as they apply to cases like the présent, Can such a resuit legally 
obtain under the Constitution of the United States? It was held 
by the Suprême Court in King v. Mullins, supra, that this forfeiture 
provision of the West Virginia Constitution, when considered and 
applied in connection with the statutes that authorize a suit to be 
brought by the state against the claimant of the land afïected, in 
which ail questions of title, location, and boundary, etc., can be 
tried, and in which the landowner can redeem, does not deprive the 
landowner of his property without due process of law ; the court re- 
serving its opinion upon the question whether the state Constitution, 
"alone considered," is consistent with the national Constitution, until 
the décision of that question should become necessary. That ques- 
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tion is now presented. In thè Milllins Case the défense was merely 
that the title claimed by the plaintiff was outstanding in the state, 
not that it had been by forfaiture vested irredeemably in the défend- 
ants. There was nothing that appeared in the record of that case 
to show that there was any légal obstacle to the full and effectuai 
rédemption by the plaintiff of every acre of the grant claimed by 
him. It had previously been held by the state court that thèse stat- 
utes had no application, and that no suit provided for by them could 
be instituted, except as to land the title to which had theretofore 
vested in the state in some légal way; and it would seem that the 
inquiry as to what is due process of law should be confined to the act 
of deprivation by which the state had acquired the title and the land- 
owner had lost it, without looking to any later provision by which 
the person deprived may in some cases hâve restitution. But in cases 
like the présent there is no refuge in the statute and the suit there- 
under. The suit of the state cannot, according to the statute, be 
maintained against any land to which the title is not then in the state. 
Section 6, Act Feb. 23, 1893 (Acts 1893, p. 60), provides: 

"And if at any time during the pendency of any such suit, It shall appear to 
the court that any part of any tract of land In question therein has been sold 
by the state in any proceediug for the sale of school lands, and the taxes reg- 
ularly paid thereon since such sale, or is held by any person under section 
S of article 13 of the Constitution of this state, the bill, as to such part, shall 
be dismissed, and the suit proceeded with to a final decree as to the remain- 
der." 

If that fact should not appear to the court, and the suit should 
proceed as to such land, and a claimant be permitted to pay the taxes 
thereon and get a decree of rédemption, the same act (section 17, 
Acts 1893, p. 66) provides : 

"But such rédemption shall In no wise afCect or Impair any right, title, or 
interest any other person may bave in said real estate or any part thereof, 
by purchase from the state, or under and by virtue of section 3 of article 13 
of the Constitution of this state." 

This provision is found in ail prior acts, and it would resuit, in- 
dependently of this provision, that, if the Constitution had previous- 
ly transferred the title of the complainant to another person, no pro- 
ceeding that the Législature could devise could divest that other per- 
son of the title, and revest it in the original owner. And since the 
title must be divested before it can revest, it likewise results that 
where it is vested by the Constitution in any person the former own- 
er of that title must hâve been deprived of it by the Constitution, or 
by something anterior to it, and not in any measure by any proceed- 
ings subsequently had. Due process must be found, in such a case, 
in the opération of deprivation — in the Constitution alone considered ; 
and if, as I understand the opinion of the Suprême Court in King v. 
Mullins, the Constitution was held to be valid by reason of the 
support given by the judicial prpceedings provided by statute and 
the right of rédemption therein, then that provision of the Con- 
stitution is inoperative wliere that support fails. That the right of 
redrmption, which was held to put the landovvner in a position where 
he had no substantial right o£ complaint — none that he could not 
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remove by a payment of his taxes — was the most potent considéra- 
tion with the court in sustaining the validity of the Constitution and 
statutes considered as a system, upon reasoning that does not seem 
to me wholly satisfactory, is obvions from the déclaration of the 
court that that part of the Code "which has the most direct bearing 
on the question" is the provision (Code W. Va. 1887, c. 105, § 14) 
by which the former owner is permitted "to redeem such part or 
parts of any tract of land so forfeited, or the whole thereof, as he 
may désire" (page 426, 171 U. S. ; page 933, 18 Sup. Ct., 43 L. Ed. 
214), and which it deemed a "remedy whereby he could be relieved from 
such forfeiture" (page 423, 171 U. S. ; page 932, 18 Sup. Ct., 43 L. 
Ed. 314). But, as has been seen, he cannot redeem any of his land 
that falls within any of the three classes mentioned in section 3, 
art. 13, Const. W. Va. ; as, for instance, any land upon which a claim- 
ant under a junior patent has paid five years' taxes — the situation 
of the lands claimed by the défendants. If we assume a case of a 
tract of 1,000 acres alleged to be forfeited, which is entirely covered 
by a larger junior grant coming within the terms of said section 3, 
it is obvions that the claimant could never redeem a foot of it ; that 
the court would not permit the state to file a bill that disclosed that 
situation ; that no judicial inquiry or proceeding concerning it is au- 
thorized or permitted ; and that any apparent rédemption that might 
be had would be ineffectual. The whole matter would begin and 
end with the constitutional provisions ; and that is the case with any 
tract to the extent of such adverse claims. To the Constitution only 
must we then look, and see if "by opération" thereof it provides 
that "due process of law" by which only a state may deprive any 
person of his property. If by that opération it furnishes no such 
due process, then I hold that sections 3 and 6 of article 13 of the Con- 
stitution, forfeiting the title of one citizen to his land and transfer- 
ring that title to another, is null and void. 

Both in England and America forfeitures and confiscations hâve 
aKvays been odious, and it is therefore incumbent upon parties who 
claim property by virtue of a forfeiture to establish the validity of 
such forfeiture, consistently with the fédéral Constitution, by control- 
ling précèdent or by convincing reasoning. Such précèdent in sup- 
port of the claims of the défendants is sought in the Virginia act of 
February 27, 1835, already mentioned, and cases arising upon it 
which departed from the long-estabHshed rule of law that an inquest 
of office, or some judicial proceeding or its équivalent — some public 
transaction subséquent to the commission of the act out of which the 
forfeiture arose — was necessary to the actual divestiture of the title, 
the completion of the forfeiture. 

There are points of similarity between the act of 1835 and the 
provisions of the Constitution of West Virginia under considération, 
but the points of différence are such that that act, itself an anomaly 
in législation, cannot stand as a précèdent for the constitutional 
provisions. That act related to lands omitted prior to 1831, not to 
ail lands that were then omitted, not to lands that had been admitted 
only since 1831, nor to any lands that might be omitted any time in 
130 F — 37 
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the future, and only to land in that terra incognita the région "west 
of the Alleghany Mountains." It was directed at a certain class of 
persons who had been long delinquent in the past. It did not deal 
with future delinquencies. It had no opération in the future beyond 
the day set when the lands should be entered and the back taxes 
paid or the penalty of forfeiture incurred. It ceased to hâve force 
or efïect after that day. It did not need to be repealed to arrest its 
action. It became functus officio by its limitation. The Constitu- 
tion, on the other hand, has référence not to the past, but to the 
future. No particular day is named on which to suffer or avert the 
forfeiture. It does not cease to operate at a fixed date, but goes on 
until arrested by repeal. Whatever may be the adyantage of one 
over the other in point of merit or legality, the act of 1835 can be 
regarded as a précèdent only for an exactly similar act. 

The cases that hâve construed the act of 1835 — Statts v. Board, 
10 Grat. 400 ; Wild's Lessee v. Serpell, Id. 405 ; Haie v. Branscum, 
Id. 418 ; Levasser v. Washburn, 11 Grat. 572 — are not applicable as 
authority in the présent case, both because of the différence in the 
two measures and the conditions that existed when they were en- 
acted, and because I fail to find any reasons assigned to support the 
conclusions of the court except they were enforcing the terms of the 
slatute under which the proceedings were had. The court was con- 
tent to déclare simply how the act took effect, and that the enact- 
ment was "within the constitutional competency of the Législature." 
But it should be noted that the Constitution of Virginia did not then 
contain the prohibition, found probably in the Constitution of every 
other State, against depriving a person of property without due pro- 
cess of law; the provision being "that no man be deprived of liberty 
except by the law of the land or the judgment of his peers." The 
Législature of Virginia had, prior to the fourteenth amendaient, a 
power over property, so far as express restraint was concerned, that 
no other state, so far as I am advised, has ever had. 

The objection that the act of 1835 was unconstitutional as wanting 
in "due process" has never arisen in Virginia, and it is too late now 
for such a question to arise, because due process was not required 
by the Constitution of Virginia, and because the fifth amendment 
to the Constitution of the United States, which provided that no citi- 
zen could be deprived of his property without due process of law, 
was a limitation upon the powers of the fédéral government only 
(Barron v. Baltimore, 7 Pet. 247, 8 L. Ed. 672), and because the act 
of 1835 had ceased to hâve any opération for over 30 years before 
the fourteenth amendment was adopted ; and while that amendment 
would hâve annulled the act, by reason of its répugnance, if it had 
been one of continuing opération, and had been then in force, it 
could not reach back over the intervening 30 years to nullify the 
efïect of an act that was not, when it was passed and when it passed 
out of existence, in conflict with any existing Constitution. So, when 
the Suprême Court, in Armstrong v. Morrill, 14 Wall. 120, 20 L. 
Ed. 765, gave efïect to the act of 1835, "as construed by the Suprême 
Court or court of appeals of the state," it did not pass upon, and 
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had no power to question, the validity of the act for want of due 
process, and no such question arose. 

Tlie proposition that the West Virginia forfeiture is due process of 
law under the fourteenth amendment, because, as it is contended, 
such forfeitures were "the law of the land" in this state and in Vir- 
ginia when the amendment was adopted, is shown to be unsupported 
when we consider that at that time West Virginia had never passed 
a forfeiture act, and that there was none in force in Virginia, either 
at that time or at the time when West Virginia was made a state, 
and had not been for many years, and that there never had been 
any of a gênerai or continuons opération. But whatever may hâve 
been the power of any state over the hfe, liberty, or property of 
persons under its own Constitution or the rulings of its own courts, 
prior to the adoption of the fourteenth amendment, it was intended 
that thenceforth the life, Hberty, and property of the citizen should 
be held "secure from the arbitrary exercise of the powers of govern- 
ment unrestrained by the estabHshed principles of private rights and 
distributive justice." Scott v. McNeal, 154 U. S. 34, 14 Sup. Ct. 
1108, 38 h. Ed. 896. It cannot be that that amendment only looked 
to the prohibition of new wrongs yet to be invented, and left the 
States free to repeat even those that had called forth that amendment. 

In White v. Crump & Shankhn, 19 W. Va. S83, 592, it was held 
that: 

"Before the ratification of the fourteenth amendment to the Constitution of 
the United States, the Législature mlght, if authorized by the state Constitu- 
tion, divest vested rights of property where such rights were not vested by 
contraet ; that since the ratifications of said amendment such vested rights 
of property can only be divested by a state by due process of law." 

While the courts hâve not, in gênerai, undertaken to give a com- 
prehensive définition of "due process of law," they hâve, with com- 
plète concurrence, declared what is not due process of law in cases 
of varions exertions of asserted power, which is quite as much to our 
présent purpose. Thus it has been held : 

" 'Due process of law,' without which the Constitution déclares no person 
shall be deprived of lifc, liberty, or property, is not merely an act of the Lég- 
islature. * * * In Wynehamer v. People, 13 N. Y. 378, Oomstock, J., says : 
«■■ * * 'ijiq g^y^ ^g jjjjg ijggjj suggested, that "the law of the land," or "due 
process of law," may mean the very act of the Législature which deprives the 
citizen of hls rights, privilèges, or property, leads to a simple absurdity. The 
Constitution would then mean that no person should be deprived of his prop- 
erty or rights unless the Législature shall pass a law to effect the wrong, and 
this would be throwing the restraint away.' * * • Selden, J., in the same 
case, says : 'To give this clause [of the Constitution above referred to] • • • 
any value, it must be understood to mean that no person shall be deprived 
by any form of législative or governmental action of either life, liberty, or 
property, except as the conséquence of some judicial proceeding approprlately 
and legally conducted. It follows that a law, which, by its own inhérent 
force, extlnguishes rights of property, or compels their extinction without any 
légal proceedings whatever, cornes directly in confllet with the Constitution.' " 
Baker v. Kelley, 11 Minn. 480 (Gil. 358). 

"It must be ascertained judicially that he has forfeited his privilèges, or 
that some one has a superior title to the land he possesses, before either can 
be taken from him. It cannot be done by mère législation. If the Législa- 
ture can take the property of A. and transfer it to B., they can take A. him- 
self, and either i^ihut him up in prison or put him to death. But none of thèse 
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thlngs ean be done by mère législation. There must be due process of law." 
Taylor v. Porter, 4 HIU (N. Y.) 145, 40 Am. Dec. 274, per Judge Bronson. 

"By 'the law of the land' is meant not that arbltrary edict of any body of 
men— not an act of the assembly, though It may hâve ail the outward form of 
the law — but due process of law, by whieh either what one allèges to be his 
is adjudged not to be hls, or Is forfeited upon conviction by his peers of some 
crime for whlch It was by law subject to forfeiture when the crime was com- 
mitted. If thls be not so, every restriction upon législative authority would 
be a vain formula, wlthout llfe or force. If an act of assembly can deprive 
a man of his property wlthout trial and judgment, for even légal cause of for- 
feiture, it may in llke manner deprive him of his life or his liberty, imprison 
him in a dungeon or hang him wlthout judge or jury." Palairet's Appeal, 67 
Pa. 479, 5 Am. Rep. 450, per Judge Sharswood. 

"Forfeiture of rights and property cannot be adjudged by législative act; 
and confiscation without a judlcial hearing, after due notice, would be void, 
as not being process of law." Calhoun v. Fletcher, 63 Ala. 574, quoting Cool- 
ey's Const. Llms. 

"An act of the Législature Is not the due process of law mentioned in the 
Constitution. The words, as remarked by Judge Bronson in the case last cited 
[Taylor v. Porter], cannot mean less than a prosecutlon or suit instituted aud 
conducted aecording to the prescribed forms of ascertalning guilt or determln- 
ing the tltle to property ; In other words, a man cannot be legislated out of 
life, liberty, or property." People v. Toynbee, 20 Barb. 219. 

Thèse authorities, and a multitude of others to the same effect 
from ail parts of the country, are conclusive of the objection to the 
provisions of the state Constitution under considération. Taken 
together, those provisions do not contemplate nor permit the inter- 
vention or aid of any judicial or other proceedings, but purport by 
their own opération to effect the divestiture and transfer of title. 
This is not due process of law. As was said by the Suprême Court 
of Virginia (Martin v. Snowden, 18 Grat.' 100) of a less objectionable 
act, "literally speaking, it is not any process at ail." 

It is not important at this time to inquire what is or what is not 
due process in proceedings for the assessment and sale of land for 
taxes. Due process in such cases relates to the regularity of the as- 
sessment, the levy, the notices of delinquency or proposed sale, to 
the sale and the report of sale, etc. It can hâve no application 
where, as in the case at bar, there is nothing to which it can apply — 
where the whole scheme, process, and opération of taxation is want- 
ing, and the object savors of land robbery. If the land in this case 
had been taxed and sold, the question of assessment, sale, and dep- 
rivation without the due process applicable to such proceedings 
might hâve arisen, but the question of forfeiture never could arise. 
It is not a matter of taxation. The Constitution does not even put 
it under the head of "Taxation," but under the head of "Land Titles." 

The Constitution undertakes to forfeit tracts of 1,000 acres and 
more, and not tracts of less than 1,000 acres, and it is urged that for 
want of just ground of such discrimination it is répugnant to the 
equality clause of the fourteenth amendment. In King v. MuUins 
the Suprême Court held that the discrimination was reasonable be- 
cause of the différence in the facilities for ascertalning the extent and 
boundaries of large and of small tracts for purposes of assessment 
and taxation. The court was probably not aware that under the 
method of assessing lands in West Virginia, unlike that followed in 
most of the states, lands are not described on the landbooks by their 
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boundaries, but only by the number of acres stated in the deed or 
grant and by the gênerai locality. Since that décision the Suprême 
Court of Appeals of West Virginia, in State v. Swann, 46 W. Va. 
128, 33 S. E. 89 — a case in which it was urged that an act of the 
Législature, passed subsequently to the Constitution, forfeiting tracts 
of less than 1,000 acres, was within an impHed prohibition of section 
6, art. 13, of said Constitution — said, per Judge English : 

"I thlnk not, and see no good reason why a man owning 990 acres of land. 
who neglects to hâve It entered upon the landbooks, should be protected from 
forfeiture when one holding 1,005 Is not." 

This ruling of the state court is conclusive that there is no good 
ground for the classification and discrimination made by the state 
Constitution, which thus comes under the prohibition of the equality 
clause of the amendment. But the court asks : "What is to prevent 
the constitutional provision and the act from standing together?" 
The answer is obvions. The Constitution being adopted before the 
act was passed, and being then in contravention of the equality 
clause of the fourteenth amendment, it was void and inoperative, and 
could not stand by itself till it had the statute to stand with, even 
if they could hâve stood together if adopted contemporaneously ; 
and, the provision of the Constitution being void and dead, it could 
not be revived or validated by subséquent action of the Législature. 
But whatever aid the constitutional provision could get from a stat- 
ute while in force forfeiting what the Constitution spared, it can get 
none now, because the act of 1882 (Acts 1882, p. 387, c. 130), which 
by implication repealed the act of April 9, 1873 (Acts 1872-73, p. 
308, c. 117), forfeiting lands for nonassessment for five years "after" 
its passage, provides for forfeiture of tracts less than 1,000 acres for 
nonassessment only for five successive years "since" the 9th day of 
April, 1873, which expression, by its terms, covers the period of the 
time from April 9, 1873, the date of the passage of the act of 1873, 
to the time of the passage of the act of 1882, and no more ; so that 
there is now, and has been since 1882, no law attempting to forfeit 
tracts of less than 1,000 acres for nonassessment either "after" or 
"since" 1882, and the constitutional provision stands — or rather falls 
— alone. 

But the most serions objection to the provisions in question is 
that they undertake to take the lawfully acquired property of one 
private person without his consent, and bestow it gratuitously upon 
another private person for his private use and enjoyment. If thèse 
provisions are effectuai, the fee-simple title to land which one instant 
before midnight on the last day of the year 1888 was in John R. 
Reed, trustée, was, without his act, knowledge or consent, without 
hearing, notice, complaint, or proceedings of any kind, at one instant 
past midnight transferred from him and vested in Joseph Hatfield, 
without his knowledge or request, and without any action of any 
human being, but by the mère effluxion of time and the opération of 
the pre-existing législative act, the Constitution. One instant Hat- 
field owned nothing, the next he had title to 780 acres of Reed's 
land. Reed owed Hatfield nothing, was under no légal, moral, or 
other obligation to him, had done him no harm, and derived and 
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expected no advantage in any way from him. Hatfield liad asked 
nothing, and had no right to ask or expect anything, from Rééd. 
Neither, probably, was aware of the existence of the other. As 
between them and the state, Hatfield and his predecessors had paid 
the State taxes on 780 acres for 28 years at the utmost. Reed's prede- 
cessors had paid the state taxes on 875,000 acres for 18 years, and 
on 500,000 acres for more than half a century, aside from taxes re- 
mitted in 1838. No compensation was exacted from Hatfield either 
for Reed or for the state. No obligation or duty towards either was 
put upon him by reason of this donation. Ail things remained as 
they were before, except that the state had taken Reed's title to cer- 
tain land out of him and put it into Hatfield. It requires neither au- 
thority nor argument to show that such a transfer cannot be a valid 
exercise of governmental power. The very sensé of justice revolts 
at it. Free government could not exist where such a power existed. 
The courts, with one voice, hâve denied the existence of such power 
wherever it has been asserted. 

The Suprême Court, in Holden v. Hardy, 169 U. S. 366-390, 18 
Sup. Ct. 383, 42 L. Ed. 780, says : 

"Recognlzing the dlffleulty of deflnlng wlth exactness the phrase 'due pro- 
cess of law,' it Is certain that thèse words imply a conformlty with natural 
and inhérent princlples of justice, and forbid that one man's property, or rlght 
to property, shall be taken for the beneflt of another, or for the beneflt of the 
state, wlthout compensation." 

It was said in Bloodgood v. M. & H. R. R. Co., 18 Wend. 56, 31 
Am. Dec. 313 : 

"It has never been allowed to be a rlghtful attrlbute of soverelgnty In any 
government professlng to be founded upon flxed laws, however firm the gov- 
ernment mlght be, to take the property of one Indivldual or subject and be- 
stow It upon another. The exercise of such a power would be incompatible 
with ail government, and would subvert the foundatlon princlples upon whlch 
the government was organlzed." 

The Suprême Court, in Davidson v. New Orléans, 96 U. S. 102, 
24 Iv. Ed. 616, says: 

"It seems to us that a statute whieh déclares In terms, and wlthout more, 
that the full and complète title to a descrlbed pièce of land, whlch is now in 
A. shall be, and Is hereby, vested In B., would, If effectuai, deprive A. of his 
property wlthout due process of law, wlthln the meaning of the constltutional 
provision." 

And the same court in Chicago, Burlington & Quincy Railroad v. 
Chicago, 166 U. S. 266, 17 Sup. Ct. 992, 41 L. Ed. 994, referring to 
this language, says : 

"Such an enactment would not receive Judiclal sanction In any country hav- 
Ing a written Constitution distributlng the powers of government among three 
co-ordinate departments, and committing to the judiciary, expressly or by Im- 
plication, authorlty to enforce the provisions of such Constitution. It would 
be treated, not as an exertion of législative power, but as a sentence — an act 
of spoliation." 

In Wilkinson v. Leland, 2 Pet. 657, 7 L. Ed. 542, the court, speak- 
ing by Mr. Justice Story, said: 

"We know of no case In whlch a législative act to transfer the property of 
A. to B. witboat bis consent has ever been beld a constltutional exercise of 
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power In any state In the Union. On the contrary, It bas oonstantly been re- 
sisted as inconsistent with flrst principles by every judieial tribunal In wbich 
it bas been attempted to be enforced." 

In Loan Association v. Topeka, 20 Wall. 664, 22 L. Ed. 455, it is 
declared : 

"To lay with one hand the power of the government on the property of the 
citizens and with the other to bestow it upon favored individuals * * » 
is noue the less robbery because done under the forms of law and called 'tax- 
ation.' This is net législation. It is a decree under législative forms. Nor 

is it taxation." 

The Suprême Court of West Virginia, in Varner v. Martin, 21 W. 
Va. 534, 548, Judge Green, on behalfof the court, says: 

"It is true that there is neither in our Constitution nor In the Constitu- 
tion of other states any express provision forbldding that private property 
should be taken for the private use of another, or any eonstitutional provision 
forbidding the Législature to pass laws whereby the private property of one 
citizen may be taljen and transferred to another for hls private use, without 
the consent of the owner. It was doubtless regarded as unnecessary to Insert 
such a provision tn the Constitution or Bill of RIghts, as the exercise of sueh 
an arbltrary power of transferring by législation the property of one person 
to another without his consent was contrary to the fundamental principles 
of every republlcan government ; and In a republican government neither the 
législative, executive, nor judieial department ean possess unlimited power. 
Such power as that of taking the private property of one and transferring It 
to another for his own use Is not in its nature législative, and it Is only légis- 
lative power, which, by the Constitution, is conferred on the Législature. 
Such an act, If passed by the Législature, would not, In Its nature, be a law, 
but would really be an act of robbery ; the exercise of an arbltrary power not 
conferred on the Législature. There is an entlre concurrence of ail the au- 
thorities in the proposition that private property cannot be taken for private 
use, elther with or without compensation." 

It has been suggested that in the présent case the property trans- 
ferred by législative act to a private person is not the property of an- 
other private person, but of the state, and that the state can do with 
its property as it sees fit; that for the mère point of time without 
duration, where one joined another, the title of Reed became the 
property of the state before it passed into Hatfîeld, so that the state 
gave its own land, not the land of another. I cannot give my assent 
to that proposition for the reason that the transfer to the state would 
only by "mère législative act," not for any public purpose, but for the 
purpose of the gratuitous transfer to another private person for his 
own private uses, and without the right of rédemption. It would be 
a taking from one person and giving to another by the state, even 
though it became the property of the state for an instant of time. 
No such évasion of the fédéral Constitution could be tolerated ; but 
it appears that the title does not vest in the state at ail, for by said 
section 3, if effectuai, it has previously been transferred to the junior 
claimant. 

The language of the Constitution is, "Ail title to lands in this 
state * * * hereafter forfeited * * * shall be and is hereby 
transferred to and vested in any person," etc., so that when the title 
becomes forfeited it is to vest, not in the state, but directly in "any 
person," etc., if such there be, constituting the législative transfer 
of A. 's property to B. without A.'s consent, which the Suprême Court 
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has repeatedly said never has received, and never can receive, judicial 
sanction under a constitutional government. 

My attention has been called to sundry cases thought to militate 
against the views hère expressed. It is unnecessary to analyze them. 
They arose upon whoUy différent states of facts from the case at 
bar, and, properly understood, are f ound to hâve no appUcation to 
the présent case, nor to hâve the effect supposed. I hâve found no 
well-considered décision, nor is it hazarding too much to predict 
that none will ever be found, to sustain the position that there is any 
légal power in the government, state or national, to transfer by mère 
législation the property of one private person, without his consent, 
to another private person for his private use, for any cause whatever, 
or that a législative act can become "due process of law" by the 
mère act of its adoption — which are the important questions in this 
case. 

My opinion and conclusion is that the aforesaid provisions of the 
Constitution of West Virginia and the statutes of that state, so far 
as they purport or undertake to forfeit and divest the title of any 
person to his land and vest the same in any other private person, or 
to vest the same in the state without provision for rédemption by 
or on behalf of such owner of the whole or such part of said land 
as he may désire to redeem, or without provision for a sale thereof 
and the return of the proceeds to such owner after déduction of ail 
taxes and proper charges therefrom, are attempts by said state to 
deprive a person of his property without due process of law, and are 
prohibited by the Constitution of the United States, and that there 
can be no valid forfeiture where such right of rédemption or receipt 
of proceeds is prohibited or not provided for. 

It does not appear that the défendants hâve paid ail taxes "since 
the sale" upon the tracts claimed by them under the commissioner of 
school lands, so as to bring them within section 6 of the school land 
act of 1893 (Acts 1893, p. 69), requiring the state's bill to be dis- 
missed as to such lands. They are therefore not withdrawn from the 
provision for rédemption nor from the opération of complainant's de- 
cree. But if they were withdrawn, then for the reasons above stated 
there could be no valid forfeiture of complainant's title thereto, and 
it would still be in him. The title to the land in controversy appears 
from the bill to be in the complainant, and he appears to be entitled 
to the relief prayed for. 

The demurrer will be overruled, with leave to the défendants to 
answer. 
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EOME PETROLEUM & IRON 00. v. HUGHES SPECIALTT WELL 
DRILLING OO. 

(Circuit Court, N. D. Georgla, N. W. D. May 26, 1904) 

No. 49. 

1. Removai, of Causes— Jtjeisdiction of Fedebal Couet— Distkict of Suit. 
Under the judiciary act of March 3, 1887, c. 373, 24 Stat. 552, as correeted 
by Act Aug. 13, 1888, c. 866, § 1, 25 Stat. 433 [U. S. Comp. St. 1901, p. 509], 
a cause is removable by a défendant who is a nonresident of the state, 
on the ground of diversity of citizenship, àlthough neither party is an in- 
habitant of the district. 

On Motion to Remand to State Court. 

Dean & Dean, for plaintiff. 

J. Branham, Denny & Harris and Geo. A. H. Harris, for défendant. 

NEWMAN, District Judge. This is a motion to remand. The 
suit was originally brought in the superior court of Floyd county, Ga., 
by the Rome Petroleum & Iron Company, a corporation of the state of 
South Dakota, against the Hughes Specialty Well Drilling Company, 
a corporation of the state of South Carolina. The défendant has by 
proper proceedings removed the case into the Circuit Court of the 
United States for the Northwestern Division of the Northern District 
of Georgia. Neither of the parties are citizens or résidents of the state 
of Georgia. 

The question is whether under Act Cong. March 3, 1887, c. 373, 24 
Stat. 552, as correeted by Act Aug. 13, 1888, c. 866, 25 Stat. 433 [U. 
S. Comp. St. 1901, p. 508], such a suit is removable. This dépends 
upon the construction to be given certain clauses in the first and second 
sections of that act. In the beginning of the first section it is provided : 

"That the Circuit Courts of the United States shall hâve original cognizance, 
concurrent wlth the courts of the several states, of ail suits of a civil nature, 
at common law or in equity, where the matter in dispute exeeeds, exclusive of 
interest and costs, the sum or value of two thousand dollars, * • • In 
which there shall be a controversy betvreen citizens of différent states." 

In the latter part of the first section it is provided: 

"But no person shall be arrested in one district for trial in another In any 
civil action before a circuit or district court ; and no civil suit shall be brought 
before either of said courts against any person by any original process or pro- 
ceeding in any other district than that whereof he is an inhabitant, but where 
the .iurisdiction is founded only on the fact that the action is between citizens 
of différent states, suit shall be brought only in the district of the résidence 
of either the piaintifC or the défendant." 

The second section of the act, so far as material hère, provides that : 

"Any other suit of a civil nature, at law or in equity, of whlch the Circuit 
Courts of the United States are given jurisdlction by the preceding section, 
and which are now pending, or whlch may hereafter be brought, in any state 
court, may be removed into the Circuit Court of the United States for the 
proper district by the défendant or défendants therein, being non-residents of 
that state." 

H 1. Diverse citizenship as a ground of fédéral jurisdlction, see notes to 
Shipp V. Williams, 10 C. C. A. 249 ; Mason v. Dullagham, 27 C. C. A. 298. 
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Since the passage of this act, the Circuit Courts hâve differed as to 
the construction of thèse provisions of sections 1 and 3 of this act. 
Soon after the passage of the act (August 39, 1887), Mr. Justice Field 
and Judges Sawyer and Sabin, in the Circuit Court for the Northern 
District of California, rendered a décision, which has since been often 
quoted, in which it was held that : 

"Under section 1 of the removal act, as amended by an act of March S, 
1887, c. 373, 24 Stat. 552 [U. S. Comp. St. 1901, p. 508], the Circuit Court can- 
not take cognizance of a suit brought against a party in a district of which 
he Is not an Inhabitant, and section 2 does not authorize the removal of a 
suit brought In a state court against a party not an inhabitant of the district. 
Section 2 of said act, as amended, does not authorize the removal of a suit 
from a state court to the United States Circuit Court which could not hâve 
been originally brought in said circuit court." 

In Wilson v. Western Union Telegraph Co. (C. C.) 34 Fed. 561, Mr. 
Justice Field and Circuit Judge Sawyer expressly stated that the views 
announced in Yuba v. Mining Co. were erroneous. In the opinion by 
Mr. Justice Field this is said : 

"The évident object of this motion Is to obtain a reconsideration of the dé- 
cision of the circuit court in the case of County of Yuba v. Mining Co., ren- 
dered in August, 1887, and reported In 32 Fed. 183. It was there held that, 
under section 1 of the act of 1887, the Circuit Court could not take cognizance 
of an action brought against a party in a district of which he was not an in- 
habitant, and that, under section 2, no removal could be made to the Circuit 
Court of the United States of an action brought in a state court against a 
party who was not an inhabitant of the district. In that case the plaintifC 
was a county of the state of California, and the défendants were corporations 
of the state of Nevada. The opinion in the case was written by my associate, 
the Circuit Judge, but I concurred in it, and in the judgment which followed. 
I hâve, however, long been satlsfied that we fell Info an error, and I am happy 
that we hâve so early an opportunity of correcting it." 

Afterward, in the opinion, this occurs : 

"Passing novv to the second section of the act of 1887, we flnd the cases 
mentioned In which a removal of suits of a civil nature may be had from 
the state court to the Circuit Court of the United States. They embrace, 
among others, first, suits of a civil nature arising under the Constitution or 
laws of the United States, or treaties made, or which shall be made, under 
their authorlty, of which by the previous section of the act the Circuit Courts 
are ^iven original jurisdiction, but which are pending or may be brought in 
a state court ; and, second, other suits of a civil nature of which the Circuit 
Courts are given original jurisdiction by the first section, but which are pend- 
ing or may be brought in a state court. Thèse may be removed by the de- 
fendant or défendants therein being non-residents of the state. In one of 
thèse classes of suits a removal may be asked by the défendant or défendants 
without regard to his or their résidence. In the other class a removal can be 
asked only when the défendant or défendants réside without the state. Ac- 
cording to this construction of the two sections, the corporations of Nevada, 
défendants in the ïuba County Case, had a right to its removal to the Cir- 
cuit Court of the United States, and we erred in remanding It back to the 
state court. So In the présent case the défendant the Western Union Telegraph 
Company has a right to its removal to the Circuit Court, and, the removal 
beIng made, the motion to romand the case back to the state court must be 
denied. Since the décision in the Yuba County Case, the same question has 
been before several Circuit Courts, and the décisions rendered by them, after 
a careful considération of the subject, hâve been against the one we made, 
and which we now overrule. See Fales v. Chicago, etc., Railroad Co. (C. C.) 
32 Fed. 673 ; Gavin v. Vance (C. C.) 33 Fed. 84 ; Loomis v. Coal Co., Id. 353 ; 
St. Louis, V. & T. H. Railroad Co. v. Eailroad Co., Id. 885." 
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In Fales v. Chicago, etc., Railroad Ce, cited by Justice Field, Judge 
Shiras, delivering the opinion, says in this connection : 

"It seems to me that the question of fédéral cognizance Is confounded with 
the question of the place of bringing suit by original process. The latter ques- 
tion bas nothing to do with the right of removal. The question whether the 
action might hâve been brought by original process in any fédéral court was 
material, in order to détermine whether it was a case of fédéral cognizance ; 
but, that question being decided in favor of the fédéral jurisdiction, the ques- 
tion of the proper place or district in which the suit might bave been brought 
by original process is wbolly immaterial on the question of removal." 

And again in the same opinion : 

"If, however, the plaintifC, having a cause of fédéral cognizance by reason 
of diverse citizenship, chooses to bring suit thereon in the state court, then 
he has made bis élection, and he cannot afterwards remove the case into the 
fédéral tribunal. If such a suit is brought in the courts of the state of which 
défendant is a résident, then it cannot be removed, because it is supposed the 
défendant can hâve no objection to a trial by the courts of the state of which 
he is a résident. If, however, a suit is brought in a case of fédéral cognizance 
in a court of a state of which défendant is not a résident, then the élection 
is given to such nonresident défendant to earry the case by removal into the 
fédéral court." 

In Duncan v. Associated Press, 81 Fed. 417, in the Circuit Court 
for the Southern District of CaHfornia, Judge Wellborn discusses this 
question, and, after quoting the authorities, says : 

"The foregoing citations establish, beyond question, that the right of re- 
moval does not dépend in any way upon the résidence of the parties, or, lu 
other words, that the restrictions as to résidence do not apply to jurisdiction 
by removal ; and such jurisdiction exists where the parties are citizens of 
différent states, even though neither of them be a citizen of the state where 
the suit is pending." 

In Cowell V. City Water Supply Co. et al. (C. C.) 96 Fed. 769, Judge 
Woolson took a similar view of the question. 

In the récent case of Whitworth v. Railroad Co., 107 Fed. 557, Judge 
Evans, of the Circuit Court for the District of Kentucky, reviews most 
of the cases on this question, and décides in favor of the right of removal 
by a nonresident défendant, although neither the plaintifï nor défendant 
was a citizen of the state in which suit was brought. In a still later 
case (Foulk v. Gray et al., 120 Fed.'l56) Judge Keller, in the Circuit 
Court for the Southern District of West Virginia, after reviewing the 
authorities on this subject, takes a contrary view, and holds that such a 
case is not removable. 

It seems clear that the provision of section 2 of the act of 1887 quot- 
ed above, which controls on this question, refers to the first part of sec- 
tion 1, giving cognizance to the Circuit Courts of the United States gen- 
erally, rather than to the latter part of the section, fixing the locality or 
particular district in which suit may be brought by original process or 
proceeding. This was pointed out by Mr. Justice Brewer (then Circuit 
Tudge Brewer), in Kansas City & T. R. Co. v. Interstate Lumber Co, 
(C. C.) 37 Fed. 3, in this language: 

"The same distinctiou between the gênerai matter of Jurisdiction and the 
particular court for suit and trial Is recognized In Fales v. Raiiway Co. (C. C.) 
32 Fed. 673: Gavin v. Vanee (C. C.) 33 Fed. 84; Loomls v. Coal Co., Id. 353. 
Turning to the second section, we find that the removable sults are those of 
which, by the first section, the fédéral courts are given jurisdiction. The 
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langiiage speaks of Jurisdiction generally, and of courts In the plural. Any 
suit Is removable of which any fédéral court might take jurisdiction, and the 
mère fact that the défendant could hâve successfully objected to belng sued 
in any one or more particular fédéral courts does not destroy the gênerai 
jurisdiction of fédéral courts or prevent its removal. Take the case at bar. 
If the suit had been commenced in this court, and process served personally 
upon the défendant, and it had raised no question other than upon the merits 
of the controversy, this court would bave had undoubted jurisdiction, and the 
judgment it rendered vrould hâve been valid. If the jurisdiction of the court 
upon hls failure to insist upon bis Personal privilège be conceded in the one 
case, why should there be doubt of the jurisdiction when he voluntarily seeks 
the court? I am aware that in the case of Harold v. Mining Co. (C. C.) 3.3 Fed. 
529, I concurred with Judge Hallett in an opinion différent from that herein 
expressed, but further reflection, after hearing the question discussed at length 
and frequently, bas satislied me that that opinion was erroneous. It is per- 
haps unnecessary to carry this discussion any further, and it is enough to say 
that we hold that the fact that both parties are nonresidents of this district 
does not oust this court of jurisdiction in a case removed from the state court 
by a nonresident défendant." 

In First National Bank v. Merchants' Bank, 37 Fed. 657, 2 L. R. A. 
469, decided in this district, in the opinion, after citing some cases tak- 
ing a différent view, this is said : 

"My conclusion as to the proper construction of thèse two sections is dif- 
férent. I do not think that it can be said that jurisdiction is given by the 
language quoted from the latter part of section 1. It relates to the locality 
in which suits may be brought by original 'process or proceeding,' and is in- 
tended for the beneflt of défendants. It provides where they may be required 
to answer suits originating in the fédéral courts. Jurisdiction is eonferred on 
the Circuit Courts by the flrst part of section I, and that jurisdiction, when 
founded on citizenship, is between citizens of différent states, provided the 
jurisdictional amount is involved ; and it is to that portion of the section, 
Instead of the latter part, flxing the place where suits may be brçught by 
original 'process or proceeding,' section 2 refers." 

Without going further into the. décisions on this question, I am of 
opinion that this matter is determined by the Suprême Court of the 
United States in Davidson v. Railroad Co., 157 U. S. 301, 15 Sup. Ct. 
563, 39 L,. Ed. 673. It is but a few words in the conchtding portion of 
the opinion by the Chief Justice, and is as follows : 

"Section 2, however, refers to the flrst part of section 1, by which jurisdic- 
tion is eonferred, and not to the clatlse relatiug to the district in which suit 
may be brought." Citing McOormick Machine Co. v. Walthers, 134 U. S. 41, 
10 Sup. Gt. 485, 33 L. Ed. 833. 

In the latter case it was said in the opinion by the Chief Justice, after 
quoting the latter part of section 1 of the act of 1877 : 

"The jurisdiction common to ail the Circuit Courts of the United States In 
respect to the subject-matter of the suit, and the character of the parties who 
might sustaln suits in those courts, is described in the section, while the fore- 
going clause relates to the district in which suit may originally be brought." 

It' is unnecessary to go further in the discussion of this question. 
The subject is exhausted in the décisions heretofore rendered. My 
own opinion is still that expressed some years ago in First National 
Bank v. Merchants' Bank, supra. 

I think the case was removable under the act of Congress. Conse- 
quently the motion to remand will be denied. 
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JACOBS et al. v. MEXICAN SUGAE CO. 

(Circuit Court, D. New Jersey. May 31, 1904.) 

1. JtJBiSDicTioN or Pedeeal Court— Suit foe Dissolution of Coepobatioh— 

Enfoecement of Statutoey Remedt. 

A proceeding by a stockholder or créditer of a corporation for an In- 
junction and the appointment of a receiver for ttie corporation as an in- 
solvent, under tlie New Jersey corporation act (P. L. 1896, p. 298, § 65), 
wtiich authorizes such proceeding in the Court of Cliancery whenever a 
corporation sliall become insolvent or suspend Its ordiuary business for 
want of funds, is one involving a money controversy, so as to that estent 
to be withln the jurisdiction of a fédéral court, where diversity of citlzen- 
ship exists and tlie requisite amount is in dispute. 

2. Equity Jubisdiction— Fedeeal Couets— Suit Babbd on Légal Demand. 

A simple contract creditor of a corporation cannot maintain a suit In 
a fédéral court of equity to establish his claim and for the seizure and 
application thereon of the property of the corporation, although the state 
statnte may authorize such a proceeding in a state court. 

3. Same— Suit fok Dissolution of Cobpobation— Statutoey Rembdy. 

A suit by a stocliholder of an insolvent corporation for the dissolution 
of the corporation and the winding up of its affairs is within the juris- 
diction of a fédéral court of equity, where such remedy is expressly given 
the stockholder by a state statute. 

In Equity. 

James E. Howell and Nathan Bijur, for complainants. 
Lindiey M. Garrison, for défendant. 

ARCHBALD, District Judge.* The défendant, the Mexican Sugar 
Company, is a corporation organized under the laws of New Jersey 
with a capital stock of $600,000, ail of which has been issued ; and thé 
complainants Arthur Jacobs and Solomon R. Jacobs are stockholders, 
being joint owners of 495 shares of the par value of $49,500, and 
several owners of 2 and 3 shares respectively. They are the further 
owners of voting trust certificates representing 1,500 shares issued 
to Henry J. Braker and Solomon R. Jacobs as voting trustées, such 
certificates standing in the name of Arthur Jacobs. Solomon R. 
Jacobs is also a creditor of the company to the extent of over $10,000. 
The two complainants, with Henry J. Braker, James B. Craven, and 
Arthur E. Dowler are the directors ; Henry J. Braker being président 
and manager, Arthur E. Dowler secretary, and Solomon R. Jacobs 
treasurer. The business of the company is the raising and manufac- 
ture of sugar, molasses, and their by-products ; its capital being chiefly 
invested in a lease from the Mexican Sugar Refining Company of a 
sugar plantation in the state of Vera Cruz, Mexico, having a sugar 
refinery in course of construction thereon, with the usual stock, im- 
plements, and appliances. The bill charges that the company is insol- 
vent, and does not intend to and cannot carry on its business for want 
• of funds; that, unless the court intervenes for the protection of its 
stockholders and creditors, its assets will be totally lost and dissipated ; 

If 1. Dissolution of foreign corporations, see note to Republican Mountain 
Silver Mines v. Brown, 7 C. C. A. 421. 
• Specially assigned. 
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and that on April 25, 1904 — two days before the filing of the bill — 
at a meeting of the directors, and by the votes of Braker, Craven, and 
Dowler against the votes of the two complainants, ail the available 
assets of the company were turned over to one James W. Cunningham, 
a représentative of Braker, to secure an indebtedness of $45,537.69 ; 
and an indebtedness of $4,956.06 confessed for insurance to the Mex- 
ican Sugar Refining Company, from whom the lease of the plantation 
in Mexico was obtained, which it is claimed was not in fact due. There 
are other matters set forth in the bill, but this will suffice to indicate 
its gênerai trend. The prayers are: (1) That the défendant be de- 
clared to be insolvent, and be restrained by injunction from exercising 
its franchise or collecting, transferring, or disposing of any of its prop- 
erty ; (2) that a receiver be appointed on behalf of creditors and stock- 
holders, with ail the ordinary powers ; (3) that the rights of the com- 
plainant Solomon R. Jacobs and ail other creditors be ascertained, and 
the assets of the défendant company be administered, to the end that 
the rights, liens, and equities of such creditors be established and en- 
forced against the same. 

The insolvency of the company is admitted, and the other charges 
not denied; but the jurisdiction of the court in the premises is con- 
tested, and that is the question to be disposed of. The bill is based 
on section 65 of the gênerai corporation act of 1896 of the state of 
New Jersey (P. L,. p. 298), which is as follows : 

"Whenever any corporation shall become Insolvent or shall suspend Its or- 
dinary business for want of funds to carry on the same, any créditer or stock- 
holder may by pétition or bill of eomplaint setting forth the facts and cir- 
eumstances of the case apply to the Court of Chancery for a writ of injunction 
and the appointaient of a receiver or receivers or trustées and the court being 
satisfled by affldavits or otherwlse of the sufflclency of sald application and 
of the truth of the allégations contalned in the pétition or bill, and upon such 
notice if any as the court by order may direct may proceed in a summary way 
to hear the affldavits proofs and allégations which may be offered on behalf 
of the parties, and if upon such Inquiry it shall appear to the court that the 
corporation bas become insolvent and Is not about to résume its business In 
a short time thereafter with safety to the public and advantage to the stoek- 
holders, it may issue an Injunction to restrain the corporation and its offlcer» 
and agents from exercising any of its privilèges or franchises and from collect- 
ing or receiving any debts or paying out selling assigning or transferring any 
of Its estate œoneys funds lands tenements or efCects, escept to a receiver ap- 
pointed by the court until the court shall otherwlse order." 

A case is undoubtedly stated in the bill which brings it within the 
provisions of the statute, if the court bas authority to assume juris- 
diction under it. The gênerai power of the fédéral courts to take 
cognizance of and enforce a right created by state law which is essen- 
tially équitable in its nature is too well established to call for extended 
discussion or citation of authorities. Land Title & Trust Co. v. As- 
phalt Co. (C. C. A.) 127 Fed. 1. Conceding that such is the case, how- 
ever, it is contended that a proceeding under the law in question does 
not involve a money dispute such as is essential to the jurisdiction of 
this court under the acts of Congress. It is, on the contrary, as decided 
by Vice Chancelier Stevenson in Gallagher v. Asphalt Co. (N. J. Ch.) 
55 Atl. 259, in the nature of an équitable quo warrante, to détermine 
the right of the corporation to continue its business. But, whatever 
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its character, I cannot accept the view that it does not présent a dis- 
pute measurable in money, within the meaning of the fédéral law. The 
complainant in such a bill, whether as stockholder or créditer, cornes 
into court to protect his pecuniary interest, which is imperiled by the 
insolvency of the corporation and its inability to further carry out with 
success its corporate purposes. He seeks the intervention of the court 
in its affairs, in the manner provided by the statute, to save himself 
as far as possible from financial loss. No merely benevolent purpose 
to shield the gênerai public from imposition by reason of its insolvent 
condition brings him there; nor does he move in behalf of the statë, 
of which the corporation is a créature, as would the attorney gênerai 
or other représentative executive officer of the state govemment. So 
far as the défendant is concerned, its continued existence is, of course, 
involved ; but the proceeding is prosecuted by the complainant because 
of the direct personal interest which he has to subserve. If successful, 
there will, in the final outcome, when the corporate afïairs are wound 
up, be a money decree establishing his right to a share in what is real- 
ized if the assets go far enough, or in favor of others who are necessa- 
rily brought into court by the proceeding if they do not. This clearly 
présents a money controversy, of which, if it exceeds the limit es- 
tablished by Congress, and is between citizens of différent states, the 
Circuit Court has jurisdiction. By some of the fédéral judges, the 
value of the assets of the corporation which the court is called upon 
to administer is regarded as determining the limit (Hill v. Glasgow R. 
R. [C. C] 41 Fed. 610; Towle v. American Building & Loan Society 
[C. C] 60 Fed. 131; Taylor v. Decatur Minerai Land Co. [C. C] 
113 Fed. 449 ; Jones v. Mutual Fidelity Co. [C. C] 123 Fed. 506), 
while by others it is held that the amount in controversy as to each 
complainant is his particular claim, which must therefore be sufïicient 
in itself to confer jurisdiction (Putney v. Whitmire [C. C] 66 Fed. 
385 ; cf. Stewart v. Dunham, 115 U. S. 61, 5 Sup. Ct. 1163, 29 L. Ed. 
329 ; Handley v. Stutz, 137 U. S. 366, 11 Sup. Ct; 117, 34 L. Ed. 706). 
But without stopping to détermine which is the true standard, upon 
either basis in the présent instance we hâve enough. The objection to 
the court's jurisdiction on the ground of the want of a proper money 
dispute is not, therefore, well taken. 

So far as the complainant Solomon R. Jacobs is a simple contract 
creditor, having no lien by way of pledge or otherwise on the property 
of the défendant company, and his claim not having bçen reduced to 
judgment, he has no standing in this court to prosecute the présent 
bill, the state law to the contrary notwithstanding. This question was 
not passed upon in Land Title & Trust Co. v. Asphalt Co. (C. C. A.) 
127 Fed. 1, the pursuing party, as is there pointed out by Gray, J., 
being a lienholding creditor as pledgee of nearly ail the assets of the 
companv. But it is declared by Mr. Justice Brewer in Hollins v. 
Briarfieid Coal & Iron Co., 150 U. S. 371, 14 Sup. Ct. 127, 37 L. Ed. 
1113, to be the settled law of the fédéral courts "that such creditors 
cannot come into a court of equity to obtain the seizure of the prop- 
erty of their debtor and its application to the satisfaction of their 
claims ; and this notwithstanding a statute of the state may authorize 
such a proceeding in the courts of the state." It is said in Darragh v. 
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Wetter Manufacturing Co., 78 Fed. 7, 23 C. C. A. 609, and in Jones 
V. Mutual Fidelity Co., 123 Fed. 506, that this is an obiter dictum, 
there being no state statute in the case before the court which justi- 
fied the proceeding; but there was in the prier cases of Scott v. 
Nealy, 140 U. S. 106, 11 Sup. Ct. 713, 35 L. Ed. 358, and Cates v. 
Allen, 149 U. S. 457, 13 Sup. Ct 977, 37 L. Ed. 804, where the same 
doctrine is enunciated and enforced ; the fact that in the latter instance 
the défendants were individuals, and not a corporation, making no dif- 
férence. Neither was it so regarded in Morrow Shoe Manufacturing 
Co. V. New England Shoe Co., 60 Fed. 341, 8 C. C. A. 652, 24 L. R. 
A. 417, First National Bank v. Prager, 91 Fed. 689, 34 C. C. A. 51, and 
Harrison v. Farmers' Loan & Trust Co., 94 Fed. 728, 36 C. C. A. 443, 
in each of which the right of a simple contract créditer to prosecute 
a bill of this character, although sanctioned by the state law, was denied. 
The point is that, for the fédéral courts to take jurisdiction in equity 
where the bill is founded on a légal claim, adjudicating and establishing 
it if denied, runs counter to the provisions of the Constitution which 
secures to parties the right to a trial by jury; and this objection state 
législation cannot, of course, remove. This may not be true where 
there is no controversy as in the case of Tompkins v. Catawba Mills 
(C. C.) 82 Fed. 780, where the validity of the plaintiflf's claim was ad- 
mitted by the answer, and the jurisdiction was sustained upon that 
ground. But, even if that position is a sound one, it cannot be assumed 
in the présent instance that the alleged debt of Mr. Jacobs will not 
ultimately be contested and denied. 

But both of the complainants corne also înto court as stockholders with 
large interests, alleging the insolvency of the company and the malad- 
ministration of its affairs, and the question is whether in that capacity 
they are entitled to be heard. It is well settled that, in the absence 
of enabling statutes courts of equity hâve no gênerai jurisdiction at the 
instance of a shareholder to decree the dissolution of a corporation and 
to wind up its aflfairs. 9 Am. & Eng. Encycl. Law (2d Ed.) 601 ; 10 
Cycl. Law & Pro. 988, 1035 ; Worth Mfg. Co. v. Bingham, 116 Fed. 
785, 54 C. C. A. 119. But in the présent instance there is such a stat- 
ute, and, if the right to intervene which it confers is essentially équitable 
in character, it is properly appealed to; and that it is, as it seems to 
me, there can be little doubt. Towle v. American Building, etc., So- 
ciety (C. C.) 60 Fed. 131. Says Mr. Justice Bradley in Graham v. 
Railroad, 102 U. S. 148, 26 L. Ed. 106 : 

"When a corporation becomes Insolvent, It Is so far civllly dead that Its 
property may be administered as a trust fund for the beneflt of its stockholders 
and creditors. A court of equity, at the Instance of the proper parties, wllt 
then make those funds trust funds, which In other circumstances are as much 
the absolute property of the corporation as any man's property is." 

Commenting upon this in Hollins v. Briarfield Coal & Iron Co., 150 
U. S. 371, 14 Sup. Ct. 127, 37 L. Ed. 1113, already referred to, it is 
said by Mr. Justice Bréwer : 

"WIth référence to the suggestion In this last paragraph, It may be ob- 
served that the court does not attempt to détermine who are proper parties 
to maintain a suit for the administration of the assets of an Insolvent cor- 
poration. Ail that it décides is that, when a court of equity does take into 
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Its possession the assets of an Insolvent corporation, It wlll admlnlster them 
on the theory that they In equity belong to the credltors and stockholders, 
rather than to the corporation itself. * * * Solvent, it holds Its property 
as any Indlvidual holds hls, free from the touch of a créditer who bas acqulred 
no lien ; free, also, from the touch of a stockholder, who, though equltably In- 
terested in, has no légal rlght to, the property. Becomlng insolvent, the 
équitable interest of the stockholders in the property, together with their 
condltlonal llablUty to the creditors, place the property in a condition of 
trust, flrst for the creditors, and then for the stockholders. Whatever of 
trust there is arlses from the pecullar and diverse équitable rlghts of the 
stockholders as agalnst the corporation in Its property and thelr condltlonal 
liabillty to its creditors. It is rather a trust in the administration of the 
assets after possession by a court of equity than a trust attaching to the 
property as such, for the direct beneflt of elther créditer or stockholder." 

From thèse authorities it plainly appears that the administration of 
the affairs of an insolvent corporation falls strictly within the préroga- 
tives of a court of equity, which may therefore be ri^htfuUy exercised 
in their behalf when once they are properly invoked. The only ques- 
tion is at whose instance and nnder what circumstances this can be 
donc. That it cannot be where the moving party is a simple contract 
creditor in a court where the distinction between légal and équitable 
rights is strictly observed, wc hâve already seen. Neither can it — 
having regard to the gênerai principles of law — on the complaint of 
a shareholder. But it is just at this point that the statute of the state 
steps in. By it a single stockholder, alleging the insolvency of the 
corporation and its inabiUty to further carry on its business with 
safety to the public and advantage to those interested therein, may 
ask the intervention of the court to enjoin the exercise of its franchises 
and wind up its afïairs. The court, where this course is taken, is 
thus put in possession of the case by one who has the undoubted right 
to invoke its jurisdiction, and the rest is a mère matter for the exer- 
cise of its recognized equity powers. The bill is therefore well brought, 
and must be sustained. 

Let a decree be drawn awarding an injunction and appointing a 
receiver as prayed for. 



WALKER et al. v. GLOBE NEWSPAPBR CO. 

(Circuit Court, D. Massachusetts. May 25, 1904.) 

No. 1,412. 

1. CoPTEiaHT— Maps— Remeut for Infbingement. 

Rev. St § 4965 [U. S. Comp. St. 1901, p. 3414], Imposlng a penalty for 
Infringement of the copyright of any map, picture, work of sculpture, etc., 
nnlike section 4964, relating to bocks, does not give the proprietor a rlght 
to maintain a civil action at law to recover damages for the Infringement, 
and, the exclusive rlght of property in such artistic productions belng 
purely statutory, the remedy for infringement Is limited to that prescribed 
by the statute, there belng no common law of the United States which can 
be invoked to supplément such remedy. 

At Law. Action to recover damages for infringement of copyright 
On demurrer to déclaration. 

H. L. Boutwell, for plaintiffs. 

William Quinbv and Charles T. Gallagher, for défendant. 
130 F.— 38 
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HALE, District Judge. This case cornes before the court on the 
defendant's demurrer to the plaintiffs' déclaration. That déclaration 
charges infringement of the plaintiffs' copyrighted map known as 
"Map of the Electric Railways of the State of Massachusetts, Accom- 
panying the Report of the Railroad Commissioners, 1899." Under 
this déclaration the plaintiffs seek to recover damages for an invasion 
of their copyright. They do not seek a forfeiture and penalty under 
section 4965 of the Revised Statutes of the United States [U. S. 
Comp. St. 1901, p. 3414]. The défendant sets out eight causes of de- 
murrer. The vital question raised by demurrer is stated in the first 
ground : "That the statutes relating to copyrights provide no remedy 
by civil action on behalf of the owner of the copyright of the map." 
The plaintiffs admit that section 4965, relating to copyrights, does not 
give any action for damages for the piracy of any map or any other 
article therein mentioned ; that section 4964 [U. S. Comp. St. 1901, p. 
3413] provides such remedy only in case of books ; that this form of 
action is not expressly given by the statutes of the United States re- 
lating to copyrights. But the plaintiffs urge with great force and 
ability that where a right, previously existing by the common law, is 
secured by a statute, which provides no remedy for its protection, 
common-law remédies are available. They insist upon the application 
of the rule that their ordinary common-law remedy is not taken away 
because a spécial one is given by the statute. Plaintiffs' déclaration 
is drawn, then, for the purpose of enforcing their common-law rights. 
The question is thus brought clearly before the court whether they 
hâve any rights under the common law. The plaintiffs found their 
right of recovery under a common-law déclaration upon principles laid 
down by the English courts. They urge that the statute of B Anne 
was a law similar to our copyright law in this respect : that it enacted 
that an author should hâve the sole right and liberty of printing his 
bock for a limited number of years, and then affixed penalties for 
transgressing the law ; that the act therefore vested property in literary 
Works in the author for a limited period, and that it provided penalties 
for those who infringed the property. But plaintiffs urge that, in addi- 
tion to thèse statute penalties, the courts of England allowed an action 
on the case for damages, on the ground that the law confers no right 
without a remedy to enforce it; and that, while forfeitures and penalties 
were provided for by the act, the provision for such forfeitures and 
penalties did not prevent an injured author, whose copyright had been 
infringed, from having damages at the common law. Plaintiffs base 
their contention largely upon Beckford v. Hood, 7 T. R. 620, in which 
Lord Kenyon, in an elaborate and famous décision, supported the 
common-law rights under an infringed copyright. Lord Kenyon said : 

"Then, tbe statute having vested the right in the author, the common law 
glves the remedy by action on the case for the violation of it. Of this there 
conld hâve been no donbt made if the statute had stopped there. But it has 
Ijeen argued that as the statute, in the same clause that créâtes the right, has 
prescribed a particular remedy, that and no other can be resorted to. And, 
if such appeared to hâve been the intention of the Législature, I should hâve 
subscribed to it, however inadéquate it might be thought. But their meaning 
in creating the penalties In the latter part of the clause In question certainly 
was to give an accumulative remedy. Nothing could be more incomplète aa 
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a remedy than those penalties alone ; for, without dwelUng upon the incom- 
petency of the sum, the right of action is not given to the party aggrieved, but 
to any common informer. I cannot think that the Législature would act so 
Inconsistently as to confer a right and leave the party whose property was 
invaded without redress. On the fair construction of this act, therefore, I 
think It vests the right of property in the authors of literary works for the 
times therein limited, and that consequently the common-law remedy attaches 
if no other be specifically given by the act." 

The learned counsel for the plaintiffs urges that ail the reasoning of 
Lord Kenyon in this famous décision applies in full force to the com- 
mon-law rights of an author under section 4964 of the Revised Stat- 
iites of the United States [U. S. Comp. St. 1901, p. 3413]. It is clear 
that our copyright law provides a remedy by civil action to the owner 
of the copyright of a book, but does not provide any remedy in favor 
of the owner of the copyright of a map, under section 4965 [U. S. 
Comp. St. 1901, p. 3414]. Section 4964 provides that a person who 
infrittges the copyright in a book shall forfait every copy of his ofïend- 
ing publication, "and shall also forfeit and pay such damages as may be 
recovered in a civil action." But section 4965 has no such provision. 
The portion of this section which is important in this case reads as 
follows : 

"If any person, after the reeording of the title of any map, chart, dramatic 
or musical composition, priut, eut, engraving or photograph, or chromo, or of 
the description of any painting, drawing, statue, statuary, or model or design 
inteuded to be perfeeted and executed as a work of the fine arts, as provided 
by this act, shall, within the term limited, contrary to the provisions of this 
act, and without the consent of the proprietor of the copyright flrst obtained 
in writing, signed in présence of two or more witnesses, engrave, etch, work, 
copy, print, publish, dramatize, translate, or import, either in whole or in 
part, or by varying the main design, with intent to évade the law, or, knowing 
the same to be so printed, published, dramatized, translated, or imported, shall 
sell or expose to sale any copy of such map or other article, as aforesaid, he 
shall forfeit to the proprietor ail the plates on which the same shall be copied, 
and every sheet thereof, either copied or printed, and shall further forfeit one 
dollar for every sheet of the same found in his possession, either printlng, 
printed, copied, published, Imported, or exposed for sale ; and in case of a 
painting, statue, or statuary, he shall forfeit ten dollars for every copy of the 
same in his possession, or by hlm sold or exposed for sale." 

It will be observed that this section provides for no action of dam- 
ages, but provides for the forfeiture of every sheet of the offending 
map, chart, or drawing, and for the further forfeiture of one dollar 
for every sheet of the same found in the possession of the infringer; 
and this is the sum of ail the relief provided by Congress for the in- 
fringement of a copyrighted map. This section has been repeatedly 
before the courts. It is a pénal statute, and must receive a strict in- 
terprétation. This has been decided many years ago in Backus v. 
Gould, 7 How. 798, 12 L. Ed. 919. In construing this statute in 
Sarony v. Ehrich (C. C.) 28 Fed. 80, Judge Coxe said : 

"No authority has been cited to sustaln the proposition that when the pi- 
ratical prlnts are out of the possession and beyond tlie control of the infringer 
the proprietor of the copyright ean recover of him their value in an action at 
law. It would require an exceedingly strained construction — almost a dis- 
tortion— of the act to make it fit the présent circumstances. It is no answer 
to say that the remedy provided by law is Ineffective ; that the wrongdoer 
may escape the conséquences of his infringement ; that the opportunity for 
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redress dlmlnlshes In proportion to the success of the Infringement, and 
ceases -wholly when the wrong Is fully consummated. Thèse arguments might. 
with great propriety, be addressed to the lawmaking power, and Congress 
could, perhaps, be induced to render effectuai by a f ew simple amendments 
provisions which, in their présent form, are so obvlously defective and Inadé- 
quate. With thèse considérations, however, the courts hâve nothlng to do. 
They must deal with the law as it is, not as it ought to be." 

In Belles v. Outing Company, 175 U. S. 362, 20 Sup. Ct. 94, 44 L. 
Ed. 156, the Suprême Court held that in an action under this statute 
to recover the penalty of one dollar provided for every copy of engrav - 
ing or photograph infringing the copyright of another, the plaintiff's 
recovery is limited to copies actually found in the possession of the de- 
fendant, and does not extend to copies sold and put in circulation. 
In that very récent case the whole body of American law is reviewed. 

But the learned counsel for the plaintiffs contends that under the 
reasoning of Lord Kenyon in the English court, upon the statute of 
Anne, the rights of the plaintiffs, being secured by the statute which pro- 
vides no adéquate remedy, the common-law remédies are available. 
The vital and conclusive answer to enforcing this proposition in the 
fédéral courts is that there is no common law of the United States. In 
the famous case Wheaton v. Peters, 8 Pet. 591, 8 L. Ed. 1065, which 
is the leading and controlling case upon this whole subject, it is 
held, in construing the copyright law, that while a man is entitled to the 
fruit of his own labors, he can enjoy them only, except by statutory 
provision, under the rules of property which regulate society. Mr. 
Justice McLean, speaking for the Suprême Court, at page 657, 8 Pet., 
8 L. Ed. 1055, said: 

"But if the common-law right of authors were shown to exist in England. 
does the same right exlst, and to the same extent, in this country? It Is 
clear there can be no common law of the United States. The fédéral govern- 
ment is composed of twenty-four sovereign and independent states ; each of 
which may bave its local \isages, customs, and common law. There is no prin- 
ciple which pervades the Union and bas the authority of law that is not em- 
bodled in the Constitution or laws of the Union. The common law could be 
made a part of our fédéral System only by législative adoption. The question 
respecting the literary property of authors was not made a subject of judiclal 
investigation In England until 1760 ; and no décision was given until the case 
of Miller v. Taylor was decided in 1769. Long before this time the colony of 
Pennsylvania was settled. What part of the common law did Penn and his 
associâtes brlng with them from England? The literary property of authors, 
as now asserted, was thon unknown in that country. Laws had been passed 
regulatlng the publication of new works* under license. And the King, as the 
head of the church and the state, claimed the exclusive right of publishing 
the acts of Parliament. the book of common prayer, and a few other books. 
No sueh right at the common law had been reeognized in England when the 
colony of Penn was organized. Long afterwards literary property became a 
subject of controversy, but the question was involved in great doubt and per- 
plexity; and a llttle more than a century ago it was decided by the highest 
judiclal court In England that the right of authors could not be asserted at 
common law, but under the statute. The statute of 8 Anne was passed in 
1710. Can It be contended that this common-law right, so involved In doubt 
as to divide the most leai-ned jurists of England at a period in her hlstory 
as much distinguished by learnlng and talents as any other, was brought into 
the wilds of Pennsylvania by its first adventurers ? Was it suited to their con- 
dition? But there is another view still more conclusive. In the eighth section 
of the flrst article of the Constitution of the United States it is declared that 
Congress shall hâve power 'to promote the progress of science and usefui arts, 
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by securlng, for Umited tlmes, to authors and Inventors, the exclusive rlght 
to their respective writings and discoveries.' And in pursuance of the power 
thus delegated, Congress passed the act of the 31st of May, 1790 [1 Stat. 124, 
c. 15]. ïhis is entitled 'An act for the encouragement of learning, by secur- 
ing the copies of maps, charts, and books, to the authors and proprietors of 
such copies, during the times therein mentioned.' In the first section of this 
act, it is provided 'that from and after its passage, the author and authors 
of any map, chart, boolî or books, already printed within thèse United States, 
being a citizen, etc., who hath or hâve not transferred to any other person 
the copyright of such map, chart, book or books, etc., shall hâve the sole right 
and liberty of prlnting, reprinting, publishing and vending such map, book 
or books, for fourteen years.' In behalf of the common-lav»' right an argument 
bas been drawn from the word 'secure,' whlch is used In relation to this 
right, both in the Constitution and in the acts of Congress. ïhls word, when 
used as a verb active, signifies to protect, insure, save, ascertain, etc. The 
counsel for the complainants inslst that the term, as used, elearly Indicates 
an intention not to origiuate a right, but to protect one already In existence. 
There is no mode by which the meaning affixed to any word or sentence by a 
dellberate body can be so well ascertalned as by comparlng It with the words 
and sentences with which It stands connected. By thls rule the word 'secure,' 
as used in the Constitution, could not mean the protection of an acknowledged 
légal right. It refers to inventors as well as authors, and it bas never been 
pretended by any one, either in this country or in England, that an Inventor 
bas a perpétuai right, at common law, to sell the thing invented. And if the 
Word 'secure' is used in the Constitution in référence to a future right, was it 
not so used in the act of Congress?" 

It will thus be observed, then, that in this great case the Suprême 
Court has fuliy passed on ail questions of common-law rights under the 
cop3'right law. Further in the opinion the court fully discusses Beck- 
ford V. Hood, supra, in which Lord Kenyon's décision was given, which 
is relied upon in the case at bar. We must therefore corne to the con- 
clusion that the courts of this country hâve long ago passed adversely 
upon the right to bring a common-law action under the section of the 
copyright law which is now before us. Under the copyright laws that 
now exist there can be no such right. As Judge Coxe has said in Sarony 
V. Ehrich, supra. "We must deal with the law as it is, not as it ought 
to be." 

Demurrer sustained ; the déclaration adjudged insufficient at law. 



In re DANIELS. 

(District Court, N. D. lowa, 0. D. June 3, 1904.) 

No. 508. 

1. Banketjptcy— Fees of REFEREE— Extra Allowances. 

Under Bankr. Act July 1, 1898, c. 541, 30 Stat. .544 [U. S. Comp. St. 
1901, p. 3418], as amended by Act Eeb. 5. 1903, c. 487, 32 Stat. 797 [U. S. 
Comp. St. Supp. 1903, p. 409], the only allowance which can be made to 
a référée lu addition to the fées and commission expressly prescribed 
therein Is for expenses necessarlly incurred. a detailed account of whieh 
must be kept and returned to the court, verified by the oath of the référée, 
and accompanled by vouchers when they can be procured. 

In Bankruptcy. On adjustment of referee's account. 

REED, District Judge. In this matter the referee's account and 
record are before the court for approval. In the account, as shown 
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by his record, are the following named items or charges made by 
the référée against the bankrupt's estate: 

1903 

Dec. 12. Mailing 117 notices of first meeting of creditors $ 5 85 

Dec. 9. Notices by mail, for sale 5 8ô 

28. Notices of trustee's report, b y mail » 85 

Notice of dlscharge, by mail 5 Sf> 

Office rent 15 00 

Clerk hire 15 00 

Aggregating $ 53 40 

In addition to the above are charges for 

Filing claims, at 25 cents each $ 25 25 

Publishing notice of first meeting 2 90 

Record book 50 

1% commission on money disbnrsed by trustée to creditors 6 03 

Other charges for traveling and hôtel expenses and amount paid to 
stenographer, aggregating 15 3ô 

Total $103 43 

It becomes necessary to détermine which of thèse charges may 
rightfully be allowed to the référée in addition to his compensation 
as fixed by the bankrupt act. 

The four items of $5.85 each for "mailing 117 notices of the first 
meeting of creditors," and other matters referred to, evidently in- 
clude the préparation of such notices, for in no other way could 
such an amount of expense be incurred. The duties of the référée 
are prescribed in section 39 of Act July 1, 1898, c. 641, 30 Stat. 
555, 656 [U. S. Comp. St. 1901, p. 3436]. Among other things, he 
is required to "(4) give notices to creditors as herein provided; 
***(?) safely keep, protect and transmit to the clerks the rec- 
ords required to be kept by him when the cases are concluded." 
Section 43, 30 Stat. 566 [U. S. Comp. St. 1901, p. 3437], provides 
that the records of ail proceedings in each case before a référée 
shall be kept in a separate book or books, as nearly as may be in 
the same manner as records in equity cases are now kept in the 
Circuit Courts of the United States ; and when the case is concluded 
before the référée the record shall be certified to by him, and, to- 
gether with the papers on file before him, transmitted to the court 
of bankruptcy, and there remain as a part of the records of the 
court, "Sec. 68a. Creditors shall hâve at least ten days notice 
by mail to their respective addresses * * * of (1) ail examina- 
tions of the bankrupt; (2) ail hearings upon applications tor con- 
firmations and compositions or the discharge of bankrupts ; (3) ail 
meetings of creditors; (4) ail proposed sales of property; (5) the 
déclaration and time of payment of dividends ; (6) the filing of the 
final accounts of the trustée; and the time when and place where 
- they will be passed upon. * * * (^c) Ail notices shall be given 
by the référée unless otherwise ordered by the judge." 30 Stat. 561 
[U. S. Comp. St. 1901, p. 3444]. Thèse provisions required of this 
référée as a part of his duties that he give to the creditors the four 
notices for each of which he has charged $5.85 in his account. 
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The compensation of the référée for the duties requîred of him îs 
fixed by the act as follows : 

"Sec. 40a as amended. Référées shall receive as full compensation for thelr 
services, payable after they are rendered, a fee of flfteen dollars deposited 
with the clerk at the time the pétition is flled in each case, • * • twenty- 
five cents for each proof of claim flled for allowance, to be pald from the es- 
tate, if any, as part of the costs of administration, « * * and one per 
cent, commission on ail moneys disbursed to creditors by the trustée." Act 
Feb. 5, 1903, c. 487, § 9, 32 Stat. 799 [U. S. Comp. St Supp. 1903, p. 414]. 

For actual and necessary expenses incurred, it is provided by 
section 62a: 

"The actual and necessary expenses Incurred by ofBcers in the administra- 
tion of estâtes shall, except where other provisions are made for thelr pay- 
ment, be reported in détail under oath, and examined and approved or dis- 
approved by the court. If approved, they shall be paid or allowed out of the 
estâtes in which they were incurred." 30 Stat 562 [U. S. Comp. St 1901, p. 
3446]. 

The gênerai orders provide as follows: 

"No. X. Before incurring any expenses in publishîng or mailing notices, or 
in travelling, or in procuring the attendance of vyitnesses, or in perpetuating 
testimony, the clerk, marshall, or référée may require from the bankrupt or 
other person in whose behalf the duty is to be performed, indemnity for sueh 
expense. Money advanced for tbis purpose by the bankrupt or other persou 
shâll be repaid him out of the estate as a part of the costs of administering 
the same." 89 Fed. vl, 32 C. C. A. xiii. 

"No. XXVI. Every référée shall keep an accurate account of his travelling 
and incidental expenses, and of those of any clerk or other oflScer attending 
liim in the performance of his duties in any case which may be referred to 
him, and shall make return of the same under oath to the judge, with proper 
vouchers vehen vouchers can be procured, on the first Tuesday in each month." 
89 Fed. xi, 62 C. C. A. xxvil. 

"No. XXXV. * * * (2) The compensation of référées prescribed by the 
act shall be in full compensation for ail services performed by them under the 
act, or under thèse gênerai orders ; but shall not include expenses necessarily 
incurred by them in publishing or mailing notices, in travelling, or in per- 
petuating testimony, or other expenses necessarily incurred in the performance 
of their duties under the act and allowed by spécial order of the judge." 89 
Fed. xiii, 32 C. C. A. xxxiv. 

Bv the amendment of February 5, 1903, c. 487, § 18, 32 Stat. 800 
[U. S. Comp. St. Supp. 1903, p. 418], it is provided: 

"Sec. 72. That nelther the référée nor trustée shall in any form or guise 
receive, nor shall the court allow them, any other or further compensation for 
thelr services than that expressly authorized and prescribed by this act." 

As the act requires that the référée keep a record of the proceed- 
ings before him, and give notices to the creditors by mail of the 
proceedings and other matters named, it follov^^s that the référée 
must prépare suitable notices, and place the notices in the mails, 
as a part of his duties. If, however, he pays the necessary postage 
on such notices, or the actual cost of publishing the same, and 
for the books in which to make and keep the required record ot 
cases referred to him, he may be allowed the amount so paid from 
the bankrupt estate in which such expenses hâve been actually in- 
curred, though under gênerai order î^o. 10 he may require indem- 
nity before incurring the expenses there referred to, which expense 
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shall be repaid from the estate, if any, to the bankrupt or other per- 
son who actually pays the same. If the notices reqnired to be given 
by mail were sent by the référées in penalty envelopes, nothing can 
then be allowed for postage on notices so sent. Necessary traveling 
expenses, hôtel bills, amounts paid stenographcrs, and for other ex- 
penses may also be allowed by spécial order>of the judge, when 
a detailed account thereof, verified by the oath of the référée that 
ihey were necessarily and actually incurred, and showing the 
amount paid by him therefor, is returned to the bankruptcy court 
(with proper vouchers when they can be procured), as provided by 
the gênerai orders. In this case the référée bas not verified bis ac- 
count. Nothing appears in his records which would authorize the 
charge of $15 for office rent, or $15 for clerk hire, and thèse items 
can not be allowed. 

Much criticism was made of prior bankruptcy acts because of the 
large amount of fées and expenses incurred in the administration of 
the bankrupt estâtes. It was the nianifest purpose of Congress that 
such criticism could not rightly be made of the présent law, and it 
iixed the compensation of référées and other officers very low. 
They may be inadéquate in some cases, but the court is powerless 
to increase them. By the amendment of February 5, 1903, it is 
expressly provided that the court shall not allow, under any form 
or guise whatever, any other or further compensation for services 
than that expressly authorized by the act. From the amount of 
the commission charged by the référée at 1 per cent., viz., $6.03, it 
would appear that the valvte of this estate was but little more than 
$600, and yet the total amount of the referee's account is $103.43 ; 
more than 17 per cent, of the amount distributed to creditors. 

If the référée shall verify his account, showing that the items 
of expense aggregating $15.35 were necessarily incurred and actually 
paid by him, such items, together with the fee for filing claims, 
publishing notice, the 1 per cent, commission, and cost of record 
book will be allowed; but the items for giving the four notices to 
creditors at $5.85 each, office rent $15, and clerk hire $15, aggregat- 
ing $53.40, will be disallowed. 



VAN HOUTEN et al. T. HOOTON COCOA & CHOCOLATE CD. 

(Circuit Court, D. New Jersey. June 10, 1904.) 

1. Unïaih Compétition— Adoption of Similae Name— Grounds foe Injunc- 

TION. 

Complainants hâve (or many years manufacturée! In Holland, and for 
a number of years hâve widely advertised and sold in the United States. 
a préparation known as "Van Houten's Cocoa," which has attained a high 
réputation and large sale. Défendant, the Hooton Cocoa & Chocolaté Com- 
pany, was organized in 1897, and commenced the manufacture and sale of 
cocoa under the name of "Hooton's" — a man by that name having been a 
stoekholder and the flrst président, but afterwards severing his connection 
with the Company. There was no imitation of complainants' packages, 

ni. Unfalr compétition, see notes to Scheuer v. MuUer, 20 G. C. A. 165; 
Lare v. Harper & Bros., 30 C. C. A. 376. 
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« 
nor was there any évidence that the name "Hooton's" was adopted for any 
fraudulent or dishonest purpose ; but it was shown that it had a tendency 
to confuse purchasers, and that, In a number of cases, dealers had been 
deceived into believing defendant's product to be that of complainants. 
Held, that such liability to confusion and déception was ground for the 
granting of an injunction restraining défendants from using the name 
unless accompanied by a clear statement that its cocoa was not that of 
complainants. 

In Equity. Suit for unfair compétition in trade. 

Antonio Knauth, for complainants. 
John R. Hardin, for défendant. 

ARCHBALD, District Judge.^ The complainants manufacture at 
the city of Weesp, HoUand, a fine grade of cocoa, which they put out 
under the name of "Van Houten's Cocoa." The business was founded 
by C. J. Van Houten in 1828, and the superior standard of excellence 
maintained received récognition in 1889 by a grant from the King of 
Holland entitling the owners to name their establishment "The Royal 
Cocoa Factory." About that time it began to be extensively introduced 
into the United States, and, by advertisement in numerous newspapers 
and periodicals, as well as on billboards throughout the country, at an 
expenditure of two or three hundred thousand dollars, à large and 
valuable trade has been built up, and a good will secured, which is 
estimated to be worth half a million dollars. The cocoa is packed in 
small cylindrical tin cans, holding various quantities — a pound, half 
pound, quarter pound, and two ounces — and is prominently labeled, 
"Van Houten's Pure Soluble Cocoa." The wrapper also displays the 
complainants' names — C. J. Van Houten and Zoon — the place where 
the cocoa is manufactured, directions how to use it as a beverage, and 
certain commendatory notices. AU the lettering is in pale gilt on a 
white ground. On the top of the can, in raised letters, the names are 
again given, with the quantity. 

In the fall of 1897 the défendant corporation, the Hooton Cocoa & 
Chocolaté Company, was organized by certain parties employed at 
the time by the Brewster Cocoa Manufacturing Company, among whom 
was one Robert T. Hooton, an assistant superintendent or foreman, 
who was possessed of a number of years of expérience as a practicat 
manufacturer of cocoa and chocolaté ; the others being W. D. Morrison, 
an office superintendent of the Brewster Company, H. D. Buttel, a 
salesman, and O. H. Dunning. William Walter, a chocolaté machine 
manufacturer, was also taken in. Of thèse, Hooton was made prési- 
dent, and gave his name to the company, insisting on this as a condi- 
tion of his going into it. The business was started January 1, 1898, 
at Newark, N. J., and Hooton soon afterward assigned to the company 
certain written formulas or recipes for various kinds of chocolatés and 
cocoas, and the use of his name in connection therewith ; receiving in 
return $5,800 of stock, a part of which he transferred to his associâtes, 
so that each should hâve $3,000 ; the others putting in cash to this 
amount, excepting Walter, who furnished machinery. Hooton con- 
tinued with the company a year and a half, for six months of which 

ï Speeially assigned. 
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he was président, and the rest of the time superintendant of manufac- 
ture, on a salary. The company in the beginning does not seem to hâve 
prospered, and in July, 1898, Hooton and Morrison sold out to George 
W. Dodd, who became président and treasurer, and undertook the 
financial management. Hooton stayed on with the company for a 
year for the sake of his services, but is no longer in any way con- 
nected with it. 

The principal business of the company has been the manufacture of 
cocoa, which is sold in half-pound and fifth-pound packages, at one- 
half the priées charged by the complainants. It is put up in square tins. 
closed with round screw tops, across which, in a scroll, is the word 
"Hooton's," in raised letters. On two sides of the cans are the words 
"Hooton's Soluble Breakfast Cocoa," prominently displayed, and in 
smaller lettering the words, "Dutch process, made by Hooton Cocoa 
& Chocolaté Co., Newark, N. J., U. S. A/' On the other two sides are 
the words, "Hooton's Cocoa," followed on one with directions for using, 
in English and German, and on the other with commendatory remarks. 
The coloring on the can is distinct and spécial. The top and bottom 
are gilt; the sides, buff; the plain lettering, red; and the display let- 
tering and design work, white or gilt touched off with red. Neither 
in size, shape, coloring, nor ornamentation is there any imitation of 
the packages of the complainants. There is nothing, in fact, of which 
the plaintifïs complain, except the similarity of the two names, "Hoo- 
ton" and "Van Houten," and the use of the term "Dutch process," 
which is claimed to be misleading; and not until the bill was served 
did the défendants hâve notice that there was any objection to thèse. 
The words "Dutch process" are sought to be justified on the ground 
that they refer, as it is claimed, to a method of manufacturing cocoa 
and chocolaté well known in the trade, in which an alkali is used, and 
there is some évidence to sustain this contention. Since the filing of 
the bill, in the summer of 1901, one of the defendant's salesmen took 
a number of orders for Van Houten cocoa, evidently intending to fill 
them with his own goods. But the scheme was never carried out, and, 
when it was brought to the attention of the défendants, he was dis- 
charged. Neither in the inception of the défendant company, includ- 
ing the choice of a name, nor in the display of their goods or the con- 
duct of their business, am I able to discover any intent to infringe the 
rights of the complainants, or to profit by the good will which they 
hâve built up. So far as the bill proceeds upon this basis, and seeks 
an accounting for trade purposely diverted, it cannot, therefore, be sus- 
tained. 

There is, however, an undoubted similarity in the names by which 
thèse two parties put forth their goods, which is calculated to confuse, 
if not deceive. Perhaps it would not if "Van Houten" was always 
pronounced as it should be, but the trouble is that it is not. It is cor- 
rectly pronounced as though the latter part of the name was spelled 
"Howton," but it is often pronounced, as well as spelled, "Hooten," 
nor is the prefix "Van" always observed. Several examples of confusion 
resulting from this appear in the évidence ; and the question is whether 
the défendants, now that their attention has been called to it, should not 
be willing, or, if not willing, should not be compelled, to so modify the 
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trade-name which they use that ail ground of complaint shall be re- 
moved. The complainants were first in the field, by a number of years, 
and hâve secured, at large expense, an established réputation and trade, 
which they hâve the right to enjoy unimpaired. And while innocent 
of artifice in the beginning, the refusai of the défendants to grant this 
concession, and their insistence on the continued employment of that 
which is shown to be objectionable, and can make no material différence 
to them on any honest basis, may warrant a somewhat différent con- 
clusion as to their présent intention, which of itself might call for re- 
lief. As suggested in Singer Manufacturing Co. v. June Manufac- 
turing Co., 163 U. S. 169, 188, 16 Sup. Ct. 1003, 41 L. Ed. 118, the 
use of the name which they employ, under the showing which bas been 
made, without any précaution to indicate a distinction, might of itself 
amount to an artifice which equity would restrain. But without stop- 
ping to discuss that phase of the question, it is well established that the 
use of a corporate, if not an individual, name will be enjoined, which, 
though adopted with perfect innocence, is calculated to confuse and 
deceive. Ground for such interférence is to be found in the détriment 
to the complainant, which cannot be otherwise remedied or reached. 
In North Cheshire & Manchester Brewery Co. v. Manchester Brewery 
Co., h. R. Appeal Cases (1899) 83, a new brewery company introduced 
into its corporate name that of an old company having an established 
business in the same locality, and it was held by the House of Lords 
that the use of it was properly enjoined. "When one cornes to see what 
the real question is," says the Lord Chancellor, "it is in a single sen- 
tence: Is this name so nearly resembling the name of another firm 
as to be liable to deceive?" And again: "In the resuit, it is perfectly 
immaterial to my mind whether they [the intentions of the appellants] 
were fraudulent or not. The question is whether this is an injury to 
the plaintiff's rights. If it is, * * * it is perfectly immaterial 
whether they intended it or not. The court must restrain them from 
that which is injuring another person, however inadvertently they may 
hâve done it." 

In American Clay Mfg. Co. of Pennsylvania v. American Clay Mfg. 
Co. of New Jersey, 198 Pa. 189, 47 Atl. 936, the plaintiff was a Penn- 
sylvania corporation, and the défendant a corporation of New Jersey 
authorized to do business in Pennsylvania. Both were engaged in the 
same line of trade at Pittsburg, and the resuit was a confusion in cor- 
responder.ce and in the drawing and honoring of checks and drafts ; 
and the défendants were enjoined. "There are two classes of cases," 
says Mitchell, J., "involving judicial interférence with the use of names : 
First, where the intent is to get an unfair and fraudulent share of an- 
other's business; and, second, where the efïect of defendant's action, 
irrespective of his intent, is to produce confusion in the public mind, 
and conséquent loss to the complainant. In both cases the courts 
of equity administer équitable relief." In Charles S. Higgins Co. v. 
Higgins Soap Co., 144 N. Y. 462, 39 N. E. 490, 37 L. R. A. 43, 43 
Am. St. Rep. 769, the défendant company was organized by Charles 
S. Higgins, who had been previously interested in and connected with 
the complainant company, which lie had also helped to organize. Both 
were engaged in the manufacture of soap, in which the complainants 
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and their predecessors had built up an extended trade, their products 
being commonly known as "Higgins Soap" ; and it was held that they 
were entitled to an injunction restraining the use by the défendants of 
the word "Higgins" in their business, as tending to produce confusion 
and a diversion of trade. Similar rulings are to be found in a bead-roU 
of cases, among which may be mentioned Holmes Booth & Havdens v. 
Holmes Booth & Atwood Mfg. Co., 37 Conn. 278, 9 Am. Rep. 324; 
Cément Co. v. Le Page, 147 Mass. 306, 17 N. E. 304, 9 Am. St. Rep. 
685; Celluloid Mfg. Co. v. Cellonite Mfg. Co. (C. C.) 32 Fed, 94; 
Clark Thread Co. v. Armitage (C. C.) 67 Fed. 896 ; R. W. Rogers Co. 
V. William Rogers Mfg. Co.. 70 Fed. 1017, 17 C. C. A. 576 ; Walter 
Baker & Co. v. Sanders, 80 Fed. 889, 26 C. C. A. 220 ; Wycoff, Sea- 
mans & Benedict v. Howe Scale Co., 122 Fed. 349, 58 C. C. A. 510. 
That a case is presented on the proofs, within the équitable principle 
announced and enforced in thèse décisions, I am convinced. As al- 
ready pointed out, the two names "Hooton" and "Van Houten" are 
not readily distinguished ; and, while the correct pronunciation may 
somewhat differentiate them to the ear, and the spelling, also, in a 
measure, to the eye, neither is known to a certainty by the public, and 
that is what must guide. As said by Lord Halsbury in North Chesh- 
ire & Manchester Brewery Co. v. Manchester Brewery Co., supra, 
"When you are dealing with the question of the public's being deceived, 
that négatives the idea of their having certain knowledge, or else they 
could not be." But without resting the case on probabilities, there 
are examples of actual confusion to be found in this record which 
are sufhciently significant. The déception which the défendants' sales- 
man was able to perpetrate, to which allusion has been made, is a forci- 
ble one. In that case, orders for Van Houten's cocoa were taken on 
défendants' order slips, although the name "Hooton" was on each of 
them, in plain sight, at the top. That this was without fault on the 
part of the défendants does not alter the force of the circumstance, nor 
the fact that the orders were never filled. With George W. Crary, a 
grocer of Albany, N. Y., the same salesman effected the exchange of 
Van Houten's cocoa, which Mr. Crary had on hand, for Hooton cocoa, 
which he received and sold as though it was the same, and did not ascer- 
tain that it was différent until he was informed by complainants' agent 
a few weeks before his testimony was taken. C. L. Rayner testifies 
that a week or two after an exhibition or démonstration, as it is called, 
had been given at Houghton & Dutton's department store, in Boston, 
of complainants' cocoa, another similar démonstration was given of the 
Hooton goods, in the course of which one lady customer was heard to 
observe to another that that was the cocoa which she had heard 90 
much about, but which she was surprised, on pricing, to find cost about 
half what she thought; thus evidently confusing the higher-priced 
Van Houten cocoa of the previous démonstration with the Hooton cocoa 
which was then being displayed. The same witness gives examples 
of merchants whom he approached for the purpose of selling complain- 
ants' goods, but who stated that they already had a supply on hand, 
producing the Hooton cocoa in proof. Since this case began, A. H. 
Williams & Co., wholesale druggists of Utica, N. Y., wrote to the com- 
plainants — addressing them as Van Houten & Zoon — stating that they 
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had had considérable trouble with their cocoa, and that customers wbo 
had used it in soda fountains had returned it to them after trial ; but 
it turned out that the goods which they had were the défendants' and 
not the plaintififs' at ail. In addition to this, several misspelled and 
misdirected letters hâve been produced, some of which, intended for the 
plaintiiïs, would hâve gone to the défendants, except as they were 
redirected by the post-office authorities; and others just the reverse. 
Ail this unmistakably goes to show the liability to confusion in the 
public mind growing out of the use of thèse tvvo names applied to the 
same article in the same trade, which, now that their attention is called 
to it, the défendants, in conscience, ought to be willing to correct, if 
they désire, as they profess, to hâve nothing but their own, the best 
proof of which will be the removal of the cause. Mr. Hooton is no 
longer associated with them, and while they hâve the undoubted right, 
so far as he is concerned, to use bis name, except in corporate matters, 
there is no purpose to be served by doing so. It either should be 
dropped entirely, or there should be something to clearly distinguish 
it from that of the complainants. It may be that it would be sufficient 
if, as has been suggested, they should designate their goods as "R. T. 
Hooton's Cocoa," which somewhat varies it to both ear and eye. It 
would be in the same line, also, to omit the words "Dutch process," 
which, if they mean anything to the manufacturing trade, certainly do 
not to the gênerai public, and aid in the possible confusion. But the 
court cannot say what shall, so much as what shall not, be donc, the 
limit of which would seem to be that, as already indicated, they shall 
not use the word "Hooton"' to designate their cocoa, except as they 
clearly and unmistakably state in the same connection that such cocoa 
is not the Van Houten cocoa manufactured by the complainants, Van 
Houten & Zoon. Singer Manufacturing Co. v. June Mfg. Co., 163 U. 
S. 169, 204, 16 Sup. Ct. 1002, 41 L. Ed. 118 ; Tarrant & Co. v. Hoff, 
76 Fed. 959, 22 C. C. A. 644 ; Royal Baking Powder Co. v. Royal (C. 
C. A.) 122 Fed. 337, 348. This relief being based on what has been 
developed by the bill, rather than by that which had preceded it, there 
will be no costs. 

Let a decree to that eflfect be drawn. 



KEW HAVBN PULP & BOARD CO. v. DOWNINGTOWN MFG. CO. 

(Circuit Court, D. Connecticut June 8, 1904.) 

No. 539. 

1. FOBEIGN COKPOEATIONS— JUEISDICTION OF FEDEEAL COURT— LaW GOVERNING. 

The question whether a fédéral court acquired jurisdiction over a foreign 
corporation défendant by the service made is one of gênerai jurisprudence, 
to be determined by the fédéral law, and which cannot be affected by a 
State statute. 

H 1. State laws as rules of décision in fédéral courts, see notes to Griffln 
V. Overman Wheel Ce, 9 C. C. A. 548 ; Wilson v, Perrin, 11 C. C. A. 71 ; Hill 
V. Hite, 29 C. C. A. 553. 
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2. Same— Validitt of Service— Doing Business in State. 

An offlcer and authorized agent of défendant, a manufacturlng corpora- 
tion of another state, was in Connecticut on business eonnected with a con- 
tract made with plaintiff by the predecessor of défendant, to wliose rights 
and liabilities it had succeeded, when tie was served with summons In an 
action brought by plaintifif against défendant in the fédéral court for Con- 
necticut for breaeh of the same contract. Neither défendant nor its pre- 
decessor had ever niaintained an office or agent in Connecticut, but they 
had made a number of sales in the state, ineluding the one to plaintiff 
which was in controversy. Held, that the service was good, and gave the 
court jurisdiction of défendant. 

At Law. On plea in abatement and to the jurisdiction. 

A plea in abatement and to the jurisdiction having been flled, the issue 
came on to be heard upon the followlng stipulated facts : 

(1) The plaintiff Is a Connecticut corporation located in New Haven, and 
engagea in the business of manufacturing cardboard and card middles. 

(2) ïbe défendant corporation was organized under the laws of Pennsylvania 
in January, 1903, for the purpose of taklng over the plant and business 
formerly carried on by a so-called limited partnership by the name of the 
Downingtown Manufacturing Company, Limited. The défendant did take over 
said plant and business, and bas assumed the liabilities of its predecessor, and 
the stockholders and offlcers of the défendant corporation are the same as 
those of its predecessor. Said corporation is, and its predecessor was, located 
in the town of East Downingtown, Pa., and engaged in the manufacture of 
paper machines, and equipment of paper, pulp, and cardboard mills. 

(3) The défendant bas never been a corporation organized under the laws 
of the state of Connecticut, has never had an office actually located in the 
state, and has never appointed, in writing or otherwise, any person as its agent 
or attorney within the state, upon whom process mlght be sërved, 

(4) The defendant's predecessor has purchased machinery from the New 
Ilaven Manufacturing Company, a Connecticut corporation located in New 
Haven, to the value of $9,151.94, at différent periods from 1895 to January, 
1903, and the offlcers and agents of the defendant's predecessor hâve visited 
New Haven for the purpose of selecting and ordering said machinery, and 
bave made contracts for the same. 

(5) The defendant's predecessor and the défendant hâve sold machinery to 
the value of $43,211.21 in said state of Connecticut to the following concerns : 
McArthur Bros., Danbury; C. H. Dexter & Sons, Windsor Locks; F. H. 
Whittelsey, Windsor Locks ; Emerson Manufacturing Company, for the Anchor 
Mills, Windsor Locks ; the New Haven Pulp & Board Company, New Haven ; 
Tait & Son, Bridgeport ; Walker Manufacturing Company, Burnside ; Ingalls 
& Ce, South Manchester. Ail of the above sales were made prier to January 
1, 1903, exeept the following sales in 1903 made by the défendant corporation 
to the plaintiff : May 2d, knife bar, $35 ; May 6th, drier head, $20.63 ; May 
llth, sleeve and friction pulley, $12 ; May 15th, two drier frames, $22 ; June 
4th, one box and cap, $10 — which were ordered by letter, and shlpped to the 
plaintiff. 

(6) During the year 1901 the defendant's predecessor contracted with the 
plaintiff to eqnlp and furnish its mills in New Haven with a certain paper 
machine, and with three Sliller Duplex Beating Engines ; said machinery con- 
stituting a substantial part of the plant of the New Haven Pulp & Board 
Company, which was then beginning business. During said year of 1901 the 
agents and ofBcers of the defendant's predecessor were in New Haven for the 
purpose of negotiating in regard to the contracts for said machinery, which 
contracts were actually made, and for the purpose of supervising the installa- 
tion of said machines in the plaintiff's mills. 

(7) A différence having arisen between the plaintifif and defendant's prede- 
cessor as to the performance by it of its contract for said machines, Guyon 

1 2. Service of process on foreign corporations, see note to Eldred v. American 
Palace Car Co., 45 C. C. A. 3. 
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Miller, secretary of the defendant's predecessor, came to New Haven In 
January, 1902, to adjust said différences. 

(8) On that occasion a check for $1,500 and a note for $3,000, payable in New 
Haven, were given In settlement of said différences. The defendant's pre- 
decessor Indorsed said note to tlie New Haven Manufacturing Company in 
payment of macliinery ordered by it The note was presented for payment by 
the New Haven Manufacturing Company, and payment refused by the plaintiff 
on the ground that the note was given npon certain conditions, whlch had not 
been fulfilled. 

(9) The New Haven Manufacturing Company thereupon brought suit upon 
the note in its own name, though the expense of defending said action was 
borne by tlie defendant's predecessor. Said action was decided in favor of the 
New Haven Manufacturing Company, the nominal plaintiff, and on appeal to 
the Suprême Court of Errors for the state of Connecticut the judgment was 
affirmed. Both Mr. Miller, the secretary and treasurer of the defendant's pre- 
decessor, and Mr. Tutton, chairman of the defendant's predecessor, were prés- 
ent in New Haven at the trial of said cause, and said Miller was a witness 
therein. 

(10) On August 7, 1903, the said A. P. Tutton, at that time président of the 
défendant company, stopped in New Haven, and vlsited the office of the New 
Haven Manufacturing Company, where he met Leslie Moulthrop, secretary 
and treasurer of said New Haven Manufacturing Company : the New Haven 
Savings Bank, where he met Robert A. Brown, président of said New Haven 
Manufacturing Company, and talked with him in a gênerai way concerning 
machinery to be ordered from said company, and about the litigation afore- 
sald; the office of Bristol, Stoddard, Beaeh & Fisher, attorneys for the said 
New Haven Manufacturing Company in the litigation aforesaid, and con- 
ferred with them concerning their bill in said litigation, and the disposition 
of the proceeds of the judgment, which at that time was paid by the plaintiff. 
Said Tutton arrived in New Haven at or about 6 o'clock in the evening of 
August 6th, and left New Haven for Northfield, Jlass., at or about 10 o'clock 
on the morning of August 7th, to attend the Annual Christian Endeavor Con- 
férence to be held at that place. The said Tutton was not présent in New 
Haven for any other than the purposes aforesaid. 

(11) The said A. P. Tutton, upon whom the service of writ was made, is a 
citizen of, and résident in, the state of Pennsylvania, and was not, and never 
has been, a citizen of, and résident in, the state of Connecticut. 

(12) The présent suit Is brought for an alleged breach of warranty on the 
part of said defendant's predecessor in connection with its contract with the 
plaintiff for the machinery aforesaid, and service was made in the same by 
placing a true and attested copy of the writ and complaint herein in the hands 
of said Tutton while présent in New Haven on the 7th day of August, 1903, 
as aforesaid. 

Watrous & Day, for plaintiff. 

Bristol & Stoddard and Beach & Fisher, for défendant. 

PLATT, District Judge (after stating the facts as above). It is 
contended that the service would hâve been good under section 571, 
Gen. St. Conn. Revision 1903, but the question hère is one of gên- 
erai jurisprudence, and the fédéral court is not bound by the action 
of the state court in a similar situation. The jurisdiction of this court 
dépends upon the acts of Congress relating thereto, and cannot be 
enlarged or abridged by a state statute. Goldey v. Morning News 
Ce, 156 U. S. 518, 15 Sup. Ct. 559, 39 L. Ed. 517. 

It is conceded that Mr. Tutton was the qualifîed agent of the de- 
fendant. One question alone remains, and, for safety's sake, that 
will be made narrower than might in another case be necessary. 
Was the agent in New Haven on business of his corporation when 
the papers in this suit were placed in his hands.'' We must look into 
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the stipulated facts for the answer; premising that thîs plea îs not 
looked upon with favor, and that defendant's contention must be 
clearly established. The court did not invite the cause, but it is hère, 
and, unless an inexorable sanction exists, it is not inclined to force a 
domestic corporation to migrate to a foreign forum in search of justice. 
It would seem ungracious for the défendant to permit its agent to 
visit Connecticut concerning matters which touch one branch of a 
transaction, and to object to service upon such agent of a notice that 
the plaintiff seeks to recoup in one direction what it bas lately lost in 
another. The stipulation sufficiently states acts of business done by 
the défendant to sustain the validity of the service. Certain articles 
were sold by the défendant to the plaintiff which were confessedly to 
be used upon, and in connection with, the very plant over which this 
dispute arises. Further than that, the défendant corporation, through 
its agent, was attending to business which cannot be divorced or dis- 
tinguished from the original contract. It had made that contract its 
own, and Mr. Tutton was in New Haven concerning the same. It 
had absorbed a limited copartnership of the same name, composed 
of and ofEcered by the same parties. It is very technical to insist 
that the corporation had acquired every prérogative and obligation of 
the copartnership, except the duty of responding to the demands of 
the plaintiff in a sister sovereignty. During the transfer of entities 
such an obligation ought not to evaporate so easily. It was dealing 
with matters turned over to it by its predecessor, and, until the ex- 
ploitation is final, it is not fair to stand aside and await events in its 
home State. Conley v. Mathieson Alkali Works, 190 U.. S. 406, 33 
Sup. Ct. 728, 47 L. Ed. 1113, is not persuasive. It is simply a re- 
affirmance of Goldey v. Morning News Co., supra. The matter -then 
in controversy was entirely with the défendant corporation, and the 
f act that officers and stockholders were same as those of a former 
Company could not affect in any way the transactions of the new Com- 
pany. The attempt then was to show that fraud in the formation of 
the new corporation vitiated the transfer. The Suprême Court found 
no facts upon the record sufficient to enable it to overrule the master's 
report as sustained by the Circuit Court. 

It is impossible to assent to the proposition that doing business 
within a state means a persistent or continuous condition of doing or 
offering to do business, usually leading to the appointment of an agent 
or the establishment of an office within the state. Doe v. Springfield' 
Boiler Mfg. Co., 104 Fed. 684, 44 C. C. A. 128, is not in point. That 
matter was in admiralty, and the meaning of a California statute was 
in discussion. The law is clear that a monition in admiralty can be 
served in accordance with a state statute. In re Louisville Under- 
writers, 134 U, S. 493, 10 Sup. Ct. 587, 33 L. Ed. 991. In St. Louis 
Wire Mill Co. v. Cons. Barbed Wire Co. (C; C.) 32 Fed. 802, the facts 
are illuminating. The défendant, through its agent, Henley, purchased 
wire of the plaintiff, and trouble arose about the payment. Thereafter 
Henley, with his wife, attended the St. Louis Fair. He was called 
upon at his hôtel in relation to an adjustment of the old account. The 
parties failed to agrée. Henley asked casually for a quotation on 
wire at the office of the plaintiff, but none was given. Under the 
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Missouri laws, the service was good. Having such a transaction in 

mind, Judge Thayer held, as it seems to me quite properly, that in the 
fédéral law the carrying on of business within a state means something 
more than a casual or occasional purchase of goods ; that the business 
must be continuons, or "at least of some duration." The conclusion 
would hâve fitted the facts if he had used the word "isolated" instead 
of the words "casual or occasional." In Louden Machinery Co. v. 
Am. Malléable Iron Co. (C. Cj) 137 Fed. 1008, the défendant, as in the 
Goldey Case, supra, did no business in the state. 

The cases involving interstate commerce relate to attempts on the 
part of the states to forbid or regulate the doing of certain business 
within their borders. It strikes the court as a non sequitur to say 
that, because the state cannot forbid or regulate the transaction of in- 
terstate trade, the fédéral court loses the right to acquire jurisdiction 
of the défendant when it comes within the state on matters connected 
with the transaction. At best, such reasoning could only serve in an 
attack upon the state statute, and becomes futile when addressed to a 
forum which has ample jurisdiction in respect of interstate trade. 

Let the plea in abatement and to the jurisdiction be overruled, with 
costs. 



CONNERS et al. v. UNITED STATES. 

(Circuit Court, D. Massachusetts. June 3, 1904,) 

No. 1,257. 

1. Building Conteact— Extea Compensation— Risks Assumed bt Conteact- 

OB. 

A proposai for blds for a contract for the construction of a building for 
the United States contained the foïlowing provision: "Ail necessary ex- 
cavation is to be done and is to extend at least four feet belov? the surface 
and to bedrock. • * • Levels of the rock at varlous points are shown 
approximately on the plans, but the bidder must satlsfy himself of the 
accuracy of thèse and of the rock surfaces In gênerai." Held that, In 
the absence of some extraordlnary circumstance, whieh would entltle 
him to équitable relief, the contractor assumed the risk of the depth of 
excavation, and could not reeover extra pay because the levels shovrn 
on the plans were Inaccurate, and it was necessary to go to a greater 
depth than four feet to reach bedrock. 

2. Same— Changes in Plans. 

A contract for the construction of a building for the United States con- 
strued with référence to the manner of determining the amount to be de- 
ducted from the contract price because of a change In the plans by the 
government by which certain work was omitted. 

S. Same. 

Proposais for the construction of a government building were Invited 
in three différent forms : First, for the complète work ; second, for the 
complète work omitting a railroad track ; third, for the complète work 
omitting flreprooflng. PlaintifCs submitted in a Consolidated form a 
proposition to do the complète work for a specifled price, with a dé- 
duction of a certain amount if the railroad was omitted, and a déduc- 
tion of a différent amount If fireproofing was omitted. The govern- 
ment accepted the proposition with the déduction on account of the rail- 
road, taking no notice of the déduction for fireproofing proposed. Seld, 
that what was submitted with référence to flreprooflng waa ineffectuai, 

130 F.— 39 
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and tliere was no contract for a déduction of the sum proposed therefor, 
upon a change In the plans by whlch flreprooflng was omltted. 

4. Same— Mode of Fixing Compensation. 

The rùle applied that provisions in a building contract that the increased 
or dimlnished compensation of the contractor incident to changes in the 
plans Shall be flxed by a compétent person or tribunal named, whose déci- 
sion shall be binding, are valid. 

At Law. Trial to the court. Findings of law and fact by the court. 

Findings of Law. 

(1) The findings of law are sufflciently stated In the opinion flled this day 
in this case, which the court adopts as a part hereof. 

Findings of Fact. 

(1) The court adopts as a part of thèse findings the "agreed facts" flled 
Pebruary 25, 1904. 

(2) The court finds that, as alleged In their déclaration, the plaintiffs were 
compelled to escavate for the foundations more than four feet below the sur- 
face in order to reach bedrock, and at points to the depth of fourteen feet, as 
alleged by them, and to flll the excavation to within four feet of the surface 
with concrète ; and that the same involved ninety-eight and one-half yards of 
excavation and concrète, as stated in their complaint; and that the cost of 
doing the same, with the necessary incidentals thereof, as well as the reason- 
able worth thereof, was six hundred forty-nine dollars and ninety-four cents. 
The court, however, does not find that there was any improper testing of the 
ground, as alleged in said complaint, or that the said testing was iusufflcient, 
except so far as insufflciency may be implied, if it can be implied, from the 
foUowing additional facts: The testing of the ground by the United States 
was such as was reasonable and usual, but it failed, without fault on the part 
of the United States, to disclose the actual depth at the point at which the 
plaintiffs were compelled to excavate, as alleged in said complaint. 

(3) The court does not find that bedrock was not reached at an average depth 
of two feet below the surface where the foundations were laid; nor does it 
flnd that the cost of exeavating and fllling with concrète, as alleged in the 
plaintiffs' complaint, was greater than the cost to the plaintiffs would hâve 
been If bedrock had been found at the same locality at two feet below the sur- 
face, involving thereby exeavating the rock to a point at least four feet in 
depth ; nor does It find that the entire cost to the plaintiffs of exeavating and 
fllling with concrète, as the work was actually done, or the reasonable worth 
thereof, was greater than would hâve been if the entire excavation had neces- 
sarily been made to the depth of four feet at ail points. 

(4) The court finds that the contract required the plaintiffs to excavate at ail 
points to a depth of at least four feet, even though to reach that depth exca- 
vation was necessarily made through solid ledge. 

(5) Ail the foregoing relates in no part to the two pits referred to in the con- 
tract, but to excavation for foundations, to which particular excavation the 
court finds the plaintiffs' complaint relates exclusively. 

(6) The court finds that, subséquent to the bid stated In the "agreed facts" 
and the acceptaUce thereof by Endicott under date of Aprll 28, 1900, a formai 
contract covering the work to be done by the plaintiffs was executed, which 
contract was put in évidence before the court. 

(7) The court finds that that contract contalned the following provisions, 
among others : 

"Third. The party of the first part further agrées that if during the progress 
of the work it shall be deemed, by the party of the second part, necessary or 
désirable to œake any changes or modifications in the said plans and spécifica- 
tions, affecting the cost of the work to be done hereunder, said changes or 
modifications, and the amount of the increased or diminished compensation to 
be paid the party of the flrst part in conséquence thereof, shall be stipulated 
and agreed to in writing by the parties to the contract before the work con- 
tempiated by such changes or modifications is begun; and such increased or 
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dimlnlshed compensation shall, when exeeedlng $300, be assessed by a board of 
naval oiBcers appolnted for the purpose, and shall be based upon the actual 

cost." 

"Fourteen. Changes. Should it be to the interests of the Government to 
make any changes In the plans or spécifications exceeding $300 in value, the 
increased or decreased compensation to which the contracter may be entitled 
Is to be determined by a board of three naval offlcers, and the contracter shall 
be bound by its décision, if the décision of the Board is approved by the Chief 
of Bureau of Yards and Docks, and no further payments shall be made uutil 
its décision, se approved, shall be accepted by the contracter in writing. 
Changes in plans or spécifications not exceeding $300 in value may be made by 
mutual agreement, in vsriting, between the contracter and the Chief of Bureau 
of Yards and Docks." 

(8) The court flnds that under the circumstances stated in the "agreed facts" 
the omission of fireproofing was not within the foregoing fourteenth paragraph 
relating to "changes," but was a necessity arising from mutual mistake ; that, 
therefore, the aseertainment of decreased compensation at the sum of thirty- 
seven hundred forty dollars by the board ef three naval offlcers, approved by 
the chiéf of bureau of yards and docks, as stated in the "agreed facts," was 
inefifectual, and not appropriate to the existing conditions ; and that under the 
existing conditions the aniount by which the compensation stipulated in the 
contract should be decreased was ascertainable, and Is to be ascertalned, by 
the rules of common law, independently of any spécial provision of the contract. 

(9) The court, however, finds that no contract was ever made between the 
plaintiffs and the United States by virtue of which the decreased compensation 
on account of the omission of fireproofing should be flxed at nine hundred dol- 
lars, or any other sum ; se that, therefore, se niuch of the plaintiffs' eom- 
plalnt as allèges that the decreased compensation should be fixed at that 
amount, is inapplicable to the existing conditions. 

(10) The court therefore further flnds that on the pleadings and the proofs 
submitted it cannot pass on the merits of the case with référence to determin- 
ing the amount of decreased compensation on account of the want of fireproof- 
ing, if the compensation should be decreased on that account ; so that, there- 
fore, in so far as the judgment in this case relates to the matter of decreased 
compensation on account of fireproofing, the merits are not touched ; but the 
case goes ofï on a varlance, which should not bar, and dees not bar, a subsé- 
quent complaint framed in accordance with the existing conditions. 

Bernard D. O'Connell and Hiram P. Harriman, for complainants. 
The United States Attorney and William H. Garland, Asst. U. S. 
Atty, 

PUTNAM, Circuit Judge. This is a complaint brought against 
the United States, arising out of a contract between the plaintifïs 
and the United States for the construction of a foundry, including 
the excavation, at the Navy Yard at Kittery, Me., the contract hav- 
ing been negotiated between the plaintiffs and the Navy Department. 
The complaint conçerns two items : First, a claim of $649.94 for 
excavation for the foundations in excess of the approximate excava- 
tion shown by the plans and spécifications. The plaintiffs allège that 
the plans and spécifications showed an average depth of excavation 
of two feet to reach bedrock, which the plaintiffs were required by 
the contract to reach, while in fact at one point they were compelled 
to excavate to a depth of fourteen feet. The other relates to the fact 
that the United States hâve deducted from thé contract price of the 
work, and refuse to pay the plaintiffs, $3,605, as the alleged decreased 
compensation arising from the fact that certain fireproofing called 
for by the contract was omitted. 
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So far as concerns the daim for increased compensation growing 
eut of the alleged excessive excavation, a provision of the contract, 
which is aiso stated in the "agreed facts," is as follows ; 

"Ail necessary excavation Is to be done and is to extend at least 4 feet 
below the surface and to bedrock ; two pits are to be excavated to depths as 
shown on plan. Levels of the rock at varions points are shown approxlmately 
on the plans, but the bidder must satlsfy hiœself of the accuracy of thèse and 
of the rock surfaces In gênerai," 

This is a usual and plain provision, by which the contractor was 
clearly bound to assume the risk of the depth of the excavation, un- 
less under some extraordinary circumstances, where there might 
possibly be relief on équitable principles. There are no such circum- 
stances in any view of the présent case. Moreover, the court is un- 
able to perceive that, even at this particular portion of the work, the 
excavation required any additional cost beyond what might hâve 
been caused under circumstances which the contractors clearly con- 
sented to assume, pointed out in this case in the "findings of fact" 
filed herewith, or that there are any circumstances which, on the 
whole, show that the entire work of excavating the foundations im- 
posed any burden on the plaintiflfs beyond what might reasonably 
hâve been expected to hâve been the average thereof. On that point, 
therefore, the court is clear that the case is with the United States. 

The other claim of the plaintifïs is that the United States deducted 
from the contract price of the work $3,605, estimated on account of 
the decreased cost by reason of the omission of certain fireproofing 
provided for by the contract, which $3,605 the United States has noi' 
yet paid the plaintiffs, so that the plaintifïs now claim to recover the 
same. The contract contains the following paragraphs : . 

"Thlrd. The party of the flrst part f urther agrées that if during the progress 
of the work it shall be deemed, by the party of the second part, necessary or 
désirable to make any changes or modiflcations in the said plans and spécifi- 
cations, affecting the cost of the work to be done hereunder, said changes or 
modifications, and the amount of the increased or dimlnished compensation 
to be pald the party of the flrst part in conséquence thereof, shall be stlpu- 
lated and agreed to in writing by the parties to the contract before the work 
eontemplated by such changes or modifications is begun ; and such increased 
or diminished compensation shall, when exceedlng $300, be assessed by a board 
of naval offlcers appolnted for the purpose, and shall be based upon the aetual 
cost." 

"Fourteen. Change-s. Should it be to the Interests of the Government to make 
any changes In the plans or spécifications exeeeding $300 in value, the Increased 
or deereassd compensation to which the contractor may be entitled is to be 
determined by a board of three naval offlcers, and the contractor shall be 
bound by Its décision, if the décision of the board is approved by the Chief of 
Bureau of ïards and Docks, and no further payments shall be made until its 
décision, so approved, shall be accepted by the contractor in writing. Changes 
in plans and spécifications not exceedlng $300 in value may be made by mutual 
agreement, in writing, between the contractor and the Chief of Bureau of 
ïards and Docks." 

The fireproofing was omitted, and the United States claimed a 
right to proceed in accordance with paragraph 14. It is agreed that 
a board of three naval ofScers was appointed as provided in the para- 
graph, which board estimated the decreased compensation on ac- 
count of the omission of the ilreproofing at the sum of $3,605, already 
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named, and that the décision of the board was approved by the chief 
of bureau of yards and docks, as further provided in that paragraph. 
There is nothing in the case to show that the plaintifEs assented to 
this method of ascertainment, or even knew thereof prior to the re- 
fusai of the United States on this account to pay the contract price. 
It is agreed that the lumber furnished by the contractor and accepted 
by the United States, which was to be fîreproofed, was yellow pine, 
and that, after experimenting, it was ascertained that this particular 
kind of lumber was not fit for the process of fîreproofing, and that 
its value for the purpose for which it was intended would not be in- 
creased thereby. It is also agreed that thereupon it was decided by 
the chief of bureau of yards and docks, who, for the purposes of this 
contract, represented the United States, not to insist on the fîreproof- 
ing. 

Paragraph 14 is limited by its express terms and reasonable con- 
struction to changes made in the interest of the United States, and 
has no relation to changes arising out of unforeseen necessities in- 
volving mutual mistake like that in question hère. That paragraph 
14 does not cover the entire subject-matter so far as to reach the case 
at bar is plain, from the fact that paragraph third suppléments it to 
some extent. That relates to changes "necessary or désirable," and 
might, perhaps, therefore, be construed to meet the présent case if 
it had been used for that purpose. It, however, requires that the 
assessment by the board "shall be based upon the actual cost" — a 
provision not found in paragraph 14, and of an essential character. 
Moreover, it appears by the "agreed facts" that the United States 
proceeded under paragraph 14. Therefore in no event can it be 
said that there has been any ascertainment by any board of naval 
oEicers or any other board which reaches this case. 

On the other hand, however, the plaintifïs' complaint allèges that 
there was a contract by virtue of which, in case fîreproofing was omit- 
ted, $900 should be assessed against them as the équivalent thereof, 
and it bases the plaintiffs' claim expressly and exclusively on that 
proposition. It is clear that there never was any such contract. 
The chief of bureau of yards and docks invited proposais for the work 
in three différent forms : First, a price for the complète work ; sec- 
ond, a price for the complète work omitting a railroad track ; and, 
third, a price for the complète work omitting fîreproofing. The 
plaintiffs submitted in a Consolidated form a proposition to do the 
complète work for $39,820, with a déduction of $600 if the railroad 
was omitted, and a déduction of $900 if fîreproofing was omitted. 
Omitting the railroad alone, left the bid $39,320. The bureau tele- 
graphed the plaintifïs as foUows : 

"Your bld for foundry, Portsmonth, New Hampshire, Item 3, thirty-nine 
thousand two hundred twenty, is accepted." 

The navy yard, of course, is at Kittery, instead of at Ports- 
mouth, but it is ordinarily spoken of as the "Portsmouth Yard." 
Item 3 was the item asking for bids omitting the railroad, and 
nothing else. Therefore the bureau took no notice of the dé- 
duction for fîreproofing proposed by the plaintifïs, and, in order 
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to make positive and clear what the department intended, it named 
specifically in its telegram the price, $39,230, which was exactly the 
bid less the déduction on account of the raihoad. Therefore it is 
entirely clear that whatever was submitted with référence to fire- 
proofing was ineffectuai, and therefore, further, as already said, no 
contract was ever made in référence thereto. It follows that, as the 
plaintiffs rest their case by their pleadings and by the "agreed facts" 
on a claim that there was a spécifie contract in référence to the omis- 
sion of the fireproofing at the sum of S900, the présent complaint 
cannot be maintained, and must be dismissed. Nevertheless, as, on 
the record as made, neither party to the controversy lias submitted 
to us the case according to its true merits, and as the pleadings and 
the "agreed facts" and proofs, as they corne before us, do not permit 
us to pass on the merits, the case goes off, so far as this claim of 
$3,605 is concerned, on a variance, and ought not to bar a new com- 
plaint based on the existing conditions, if one is hereafter made. 
So far, however, as the claim of the plaintifïs to increased compen- 
sation for excavation is concerned, we reject it on its merits, it not 
being sustainable on any view which may be taken of the pleadings, 
either on this complaint or any other. 

The plaintifïs maintain that the provisions of paragraphs 3 and 14 
are inefïectual, on the ordinary rule that an executory agreement 
aimed at depriving the courts of jurisdiction over a controversy is 
invahd. It is well settled, however, that this does not apply to agree- 
ments of the character found in this contract, even if the ascertain- 
ment is to be made by an engineer or other person, whose position 
entitles him to crédit as impartial and compétent, although nominally 
in the employment of one of the parties. This exception to the gên- 
erai rule has been stated by the Suprême Court in its niost substan- 
tial phases in Martinsburg & Potomac Railroad Company v. March, 
114 U. S. 549, 5 Sup. Ct. 1035, 39 L. Ed. 255, which case has been 
subsequently reafifîrmed and broadly applied by that court. So far 
as the fédéral courts are concerned, this is beyond possibility of con- 
troversy. 

Let there be a judgment for the United States. 



UNITED STATES v. COLB. 

Circuit Court, N. D. Californla. March 15, 1904.) 

No. 13.399. 

1. CASHIEB of MiNT— LlABlLITY FOR Theft bt Ciiief Cleek— Officbes. 

The cashier of a mint, appointed under Rev. St. § 3504 [U. S. Comp. St. 
1901, p. 2340], providing that the superintendent of the mint shall appoint 
assistants and clerks, is not an offlcer of the mint, within section 3506 
[page 2341], providing that the superintendent of each mint shall be the 
keeper of ail bulliou or coin in the mint, except whlle the same is legally 
in the haiids of other "offlcers" ; Const. art. 2, § 2, providing that the 
président shall nominate, and, by and vs'ith the advice and consent of the 
Senate, shall appoint, ail officers of the United States "whose appointments 
are not herein otherwlse provided for," but Congress may vest the ap- 
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polntment of Inferior offlcers In the Président alone, In courts, or In the 
heads of departments ; so that, where the combination of the lock of the 
vault of the mint was in the possession of the superintendent, the chief 
clerk, and the cashier of the mint, the cashier was not liable for the theft 
of money therefrom by the chief clerk. 

Demurrer to Answer, and Motion to Strike Out Parts of Answer. 

M. B. Woodworth, U. S. Atty. 
Frédéric W. Hall, for défendant. 

MORROW, Circuit Judge (orally). This is an action against the 
défendant, Cole, personally, to recover the sum of $30,000. The al- 
légations of the complaint charge that Cole, in his officiai capacity as 
cashier of the United States mint, lawfully received into his posses- 
sion ail the moneys in the mint, amounting to $47,940,930, and was 
charged by law with the custody and safe-keeping of the same, and 
the accounting for and the paying over of the same to the United 
States, and that he has failed to account for and pay over $30,000 of 
the amount received by him. The United States prays for judgment 
against him in the sum of $30,000 on account of his failure to so ac- 
count and pay over. 

To this complaint the défendant, Cole, filed a demurrer on the 
ground that it was not his légal duty, as cashier of the mint, to re- 
ceive possession of, or to hâve the custody of, or to safely keep, or 
tp account for, or to pay over to the United States, the moneys of 
the United States mint ; and it was argued in support of this demur- 
rer that the complaint undertook to hold the défendant responsible 
as an insurer of the moneys that came into his possession. It was, 
however, claimed on behalf of the plaintiiîf that the complaint did not 
attempt to hold Cole as an insurer, but only to an ordinary account- 
ing as a mère bailee for hire. The demurrer was accordingly over- 
ruled. 

The défendant thereupon filed his answer, in which he dénies gen- 
erally and specifically the allégations of the complaint, and for a fur- 
ther défense to the action he sets forth what he allèges to be the 
facts connected with the loss of the money for which the action seeks 
to make him responsible. He allèges that the said $47,940,930 re- 
ceived into the mint was received and receipted for, and came into 
the possession of the superintendent of the mint, who was charged 
by law with the safe-keeping of and accounting for the same to the 
United States; that $22,500,000 of said money was placed by the 
superintendent in the melter and refîner's vault in said mint, and 
that the combination of the lock of said vault was placed by the su- 
perintendent in the possession of the superintendent of the mint, of 
the chief clerk of the mint, and of the défendant, as cashier in the 
mint, ail of whom had légal and actual access to said vault. The de- 
fendant dénies that he received this money, or had it in his possession 
or custody or safe-keeping or under his control, or that it was his 
duty to account for or pay over the same to the United States. He 
allèges that ail of the money in this vault was duly accounted for and 
paid over to the government by the superintendent of the mint ; that 
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the remaînder of the money, to wit, $25,440,930, wWcli had been re- 
ceived by the superintendent, was by the superintendent placed in 
the vault known as the cashier's vault, and that the combination of 
said vault was, by order of the superintendent, placed in the posses- 
sion of the superintendent, the chief clerk of the mint, and of the de- 
fendant, as cashier of the mint, and that each of the three persons 
had légal and actual access to said vault. He dénies that he received 
the money in this vault, or had it in his possession or custody or safe- 
keeping or under his control, or that it was his duty to account for 
or pay over the same to the United States, but allèges that the su- 
perintendent has accounted for and paid over to the United States 
ail but $30,000 of this money. He allèges that Walter N. Dimmick 
was at the time chief clerk of the mint, and, as such, had légal and 
actual access to the cashier's vault ; that, in the absence of the de- 
fendant and of the superintendent, and while acting as superintendent, 
Dimmick stole and carried away the $30,000 in question, without any 
fault or négligence of the défendant; that Dimmick has been in- 
dicted, tried, and convicted for stealing the $30,000 ; that the govern- 
ment demanded from Dimmick's bondsmen the fuU penalty of his 
bond, to wit, $5,000, and the same has been paid by the surety on 
Dimmick's bond to the government, leaving the shortage $35,000. 

To each part of this answer plaintiff has demurred on the ground 
that it does not constitute a défense ; and plaintiff has also moved to 
strike out ail that part of the answer relating to the theft by Dim- 
mick, on the ground that it constitutes no défense to the action. 

The facts set out in the answer as a défense must be taken as true, 
so far as this demurrer is concerned. We therefore hâve before us 
the question whether or not the défendant, Cole, having that connec- 
tion with the money in dispute which is set out in the answer, can 
be held to hâve had that money in his possession and safe-keeping, 
so as to make him responsible as an insurer of the money deposited 
in the mint, and therefore accountable for the money stolen by Dim- 
mick. 

It will be observed that the theft alleged in this answer is not 
merely the ordinary theft of a subordinate or stranger, but a theft by 
Cole's superior officer, who was by law the acting superintendent of 
the mint at the time of the theft, and by law given the actual custody 
and control of ail the money in the mint, including the money in the 
cashier's vault. The Revised Statutes place the duty of receiving, 
possessing, safely keeping, and accounting for the money in a mint 
upon four officers in the mint, to wit, the superintendent, the assayer, 
the melter and refîner, and the coiner. 

Under section 3497 of the Revised Statutes [U. S. Comp. St. 1901, 
p. 2338], the superintendent of the mint is made the treasurer of the 
mint. This section provides as follows: 

"Sec. 3497. The superintendent. of the mints at Phlladelphla, San Francisco. 
and Kew Orléans shall be, and perforai the duties of, treasurers of said minta 
respeetively." 

Under section 3506 of the Revised Statutes [U. S. Comp. St. 1901, 
p. 2341], the superintendent of the mint is required to receive and 
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safely keep ail tHe moneys in the mint, except when the same îs le- 
gally in the hands of other officiais. The section reads as follows : 

"Sec. 350G. Tbe superintendent of each mint shall recelve and safely keep, 
until legally withdrawn, ail moneys or bullion wliich shall be for tbe uses or 
expenses of the mint. He shall recelve ail bullion brought to the mint for 
assay or coinage ; shall be the keeper of ail bullion or coin in the mint, except 
while the same is legally in the hands of other otiicers." 

Section 3496 [U. S. Comp. St. 1901, p. 2338] provides who the o£- 
ficers of the mint shall bei It reads as follows : 

"Sec. 3496. The officers of each mint shall be a superintendent, an assayer, 
a melter and reflner, and a coiner ; and, for the mint at Philadelphia, an en- 
graver ; ail to be appolnted by the Président, by aud with the advice and con- 
sent of the Senate." 

The Revised Statutes provide when and in what cases and under 
what circumstances the superintendent of the mint can place coin or 
bullion legally in the hands of the assayer or the melter and refiner 
or the coiner, but there is no provision for his placing coin or bullion 
legally in the hands of any one except the officers named. 

The défense is that Cole was not an officer of the government; 
that he was merely an employé of the mint. 

The Constitution of the United States provides, in article 2, § 2, 
that the Président "shall nominate, and by and with the advice and 
consent of the Senate, shall appoint, ambassadors, other public min- 
isters, and consuls, judges of the Suprême Court, and ail other offi- 
cers of the United States whose appointments are not herein other- 
wise provided for, and which shall be established by law : but the 
Congress may by law vest the appointment of such inferior officers 
as they think proper in the Président alone, in the courts of law, or 
in the heads of departments." 

It appears that the défendant, Cole, was appointed an employé 
of the mint under section 3504 of the Revised Statutes [U. S. Comp. 
St. 1901, p. 2340], which provides that the superintendent of the 
mint "shall also appoint ail assistants, clerks, one of whom shall be 
designated 'chief clerk,' and workmen employed under his superin- 
tendence. * * * He shall forthwith report to the director of the 
mint the names of ail persons appointed by him, the duties to be per- 
formed, the rate of compensation, the appropriation from which com- 
pensation is to be made, and the grounds of the appointment; and 
if the director of the mint shall disapprove the same, the appointment 
shall be vacated." 

The appointment of Cole by the superintendent, and his désigna- 
tion as cashier in the mint, did not make him an officer of the United 
States, under the provisions of the Constitution. He is therefore not 
one of the persons under whose control or in whose custody money 
or bullion may be placed, under the provisions of section 3506 of the 
Revised Statutes. In other words, he is not an officer of the United 
States. The cashier in a mint is a mère clerk appointed by the super- 
intendent of the mint, performing only such duties as the superin- 
tendent may direct. He is not a public officer charged with the re- 
ceiving or safe-keeping or accounting for the money which comes 
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into the mïnt, but only acts for the superintendent, and his receîvîng, 
keeping, and accounting for, is merely that of the superintendent, 
whose clerk he is. 

In United States v. Germaine, 99 U. S. 508, 35 h. Ed. 482, the de- 
fendant was a pension surgeon, who had been appointed by the 
Commissioner of Pensions under the act of March 3, 1873, c. 234, 
ir Stat. 576 (Rev. St. § 4777 [U. S. Comp. St. 1901, p. 3293]); his du- 
ties bèîng to make periodical examination of pensioners, and to ex- 
amine applicants for pension when necessary, receiving a prescribed 
fee for each examination. He was indicted, under chapter 65, § 12, 
of the act of March 3, 1835 (4 Stat. 118), for extortion in having un- 
lawfully collected fées from pensioners. A demurrer was interposed, 
and the question whether the défendant, under his appointment, was 
an officer of the United States, within the meaning of the act, was 
certified to the Suprême Court of the United States. After reciting 
the provisions of the Constitution above quoted, the court said : 

"The Constitution, for purposes of appointment, very clearly dlvides ail Its 
oflicers into two classes. The primary class requires a nomination by the 
Président and confirmation by the Senate. But foreseeing that, when offices 
became numerous and sudden removals necessary, this mode might be in- 
convénient, it was provided that, in regard to oflicers inferior to those speclally 
nientioned, Congress might by law vest their appointment in the Président 
alone, in the courts of law, or in the heads of departments. That ail persous 
who can be said to hold an office under the government about to be established 
under the Constitution were Intended to be included within one or the other of 
thèse modes of appointment, there can be but little doubt. This Constitution 
is the suprême law of the land, and no act of Congress Is of any validity whicU 
does not rest on authority conferred by that instrument. It is therefore not 
to be supposed that Congress, when onacting a criminal law for the punish- 
ment of offlcers of the United States, intended to punish any one not appointed 
in one of those modes. If the punishment were designed for others than officers 
as defiued by the Constitution, words to that effect would be used, as 'servant,' 
'agent,' 'person in the service or employment of the government' ; and this has 
been done where it was so intended, as in the sixteenth section of the act of 
1846, concerhing embezzlement, by which any officer or agent of the United 
States, and ail persons participatlng in the act, are made liable. 9 Stat 59." 

The court held that as the défendant was not appointed by any o£ 
the persons designated by the Constitution, or in the manner there 
provided, he was not an officer of the United States, within its mean- 
ing, and therefore not indictable under the act of 1825. 

The case of United States v. Smith, 124 U. S. 531, 8 Sup. Ct. 595, 
31 L. Ed. 534, is directiy in point ; the question submitted to the Su- 
prême Court being whether or not a' clerk appointed by the collector 
of customs at New York, who had assigned to him the duty of re- 
ceiving public money paid into the ofïice of the collector, was a public 
officer of the United States, under section 3639 of the Revised Stat- 
utes [U. S. Comp. St. 1901, p. 2423], and charged with the safe-keep- 
ing of the money received by him, and required to account for the 
same to the United States. The court held that he was not. The 
décision was rendered by Justice Field, in which he says : 

"He [the défendant] is designated as a clerk in the office of the collector of 
customs, and is thus sliown not to be charged by an act of Congress with the 
safe-keeping of the public moneys, contrary to the averments of the indict- 
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ment. The courts of the TJnlted States are presumed to know the gênerai 
statutes of Congress, and any averment In an Indictment inconsistent with a 
provision of a statute of that character must necessarily fail, the statute nega- 
tiviug the averment. No clerk of a collector of customs is, by section 3639 
of the Kevised Statutes [U. S. Comp. St. 1901, p. 2422], charged with the safe- 
keeping of the public moneys. * * * 

"A clerk of the collector is not an offlcer of the United States, within the 
provisions of thls section ; and It is only to persona of that rank that the term 
'public officer,' as there used, applles. An officer of the United States can only 
be appointed by the Président, by and with the advlee and consent of the Sen- 
ate, or by a court of law, or the head of a department. A person in the service 
of the government who does not dérive his position from one of thèse sources 
is not an officer of the United States in the seuse of the Constitution. This 
subject was consldered and determined in United States v. Germaine, 09 U. S. 
508 [25 L. Ed. 482], and in the récent case of United States v. Mouat, 124 U. 
S. 303 [8 Sup. et. 505, 31 L. Ed. 4G3]. What we hâve hère said is but a répéti- 
tion of what was there authoritatlvely declared. 

"The number of clerks the collector may employ may be limited by the Secre- 
tary of the Treasury, but thelr appointment is not made by the secretary, nor 
is his approval thereof required. The duties they perform are as varied as 
the infinité détails ôf the business of the eollector's office, each taking upon 
himself such as are asslgned to him by the collector. The offlcers specially 
designated in section 3639 are ail charged by some act of Congress with duties 
eonnected with the collection, dlsbursement, or keeping of the public moneys, 
or to perform other duties as fiscal agents of the government. A clerk of a 
collector, holding his position at the will of the latter, discharging only such 
duties as may be asslgned to him by that officer, comes neither within the 
letter nor the purview of the statute. And we are referred to no other act of 
Congress bearing on the subject, making a clerk of the collector a fiscal agent 
of the government, or bringing him within the class of persons charged with 
the safe-keeping of any public moneys. 

"The case of United States v. Hartwell. G Wall. 385 [18 L. Ed. 830], does not 
mllitate agalnst this view. The défendant there, It is true, was a clerk in the 
office of the Assistant ïreasurer at Boston, but his appointment by that offlcer 
under the act of Congress could only be made with the approbation of the 
Secretary of the Treasury. This fact, in the opinion of the court, rendered 
his appointment one by the head of the department, within the constitutional 
provision upon the subject of the appointing power. The necessity of the 
secretary's approbation to the appointment distlnguishes that case essentially 
from the one at the bar. The secretary, as already said, is not invested with 
the sélection of the clerks of the collector ; nor is their sélection in any way 
dépendent upon his approbation. It is true, the indictment allèges that the 
appointment of the défendant as clerk was made with such approbation, but, 
as no law required this approbation, the averment cannot exert any influence 
on the mind of the court in the disposition of the questions presented. The 
fact averred, if it existed, could not add to the character or powers or dignity 
of the clerk. The Constitution, after providing that the Président shall nomi- 
nate, and, by and with the advice and consent of the Senate, shall appoint, 
ambassadors, other publie minlsters, and consuls, judges of the Suprême Court, 
and ail other officers of the United States whose appointments are not other- 
wise provided for, which should be established by law, déclares that 'the 
Congress may by law vest the appointment of such inferior offlcers as they 
think proper in the Président alone, in the courts of law, or in the heads 
of departments.' There must be, therefore, a law authorizlng the head of a 
department to appoint clerks of the collector before his approbation of their 
appointment can be required. No such law is in existence. 

"Our conclusion, therefore, is that section 3639 of the Revised Statutes does 
not apply to clerks of the collector, and that such clerks are not appointed by 
the head of any department, within the meaning of the constitutional provl- 
.sion." 

Under the law as declared by the Suprême Court in thèse two 
cases, the allégations of the answer of the défendant in this case 
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constitute a sufficient défense to the action. The demurrer to the 
answer is therefore overruled, and the motion to strike out parts of 
the answer denied. 



UNITED STATES v. COLE et al. 

(Circuit Court, N. D. Oallfornia. Marcli 16, 1904.) 

No. 13,400. 

1. Oashiee or MiNT— Bond. ' 

Tliough, under Rev. St. § 3496 [U. S. Comp. St. 1901, p. 2338], the cashler 
of the mint Is net an offlcer thereof, and by section 3506 [U. S. Comp. St. 
1901, p. 2341] the superintendant of the mint Is declared to be the keeper 
of ail bulUon or coin therein, except while it is legally in the hands of 
other offleers, yet, under section 3501 [U. S. Comp. St. 1901, p. 2339], pro- 
vidlng that each offlcer of the mint shall give bond for faithful and diligent 
performance of the dutles of his office, and that slmilar bonds may be re- 
qulred of the assistants and clerks, which shall not relleve the offleers 
from llabillty for acts and omissions of their subordlnates or employés, 
the cashler of the mint may be requlred to glve a bond for the faithful 
performance of any duty intrusted to him ; and a bond taken of hlm, de- 
scrlblng him as cashler of the mint, conditioned that he will perform, 
exécute, and discharge ail the dutles of his position accordlng to the laws 
and the régulations of the department, wlll be assumed to bave beeu 
taken under section 3501, though the bond recites, and the complaint 
thereon allèges, that the cashler was an officer of the mint; such alléga- 
tion and récital being treated as surplusage, as may be done. 

On Demurrer to the Complaint. 

M. B. Woodworth, U. S. Atty. 

F. W. Hall, for défendant Cole. 

C. H. Wilson and Van Ness & Redman, for défendant Fidelity Co. 

MORROW, Circuit Judge (orally). This is an action on the part 
of the United States to recover the sum of $20,000 upon a bond ex- 
ecuted by the défendant W. K. Cole, with the Fidelity & Deposit 
Company of Maryland as surety. The bond is in the sum of $20,000, 
and the conditions are as follovvs: 

"That Whereas, the said William K. Cole hath, pursuant to law, been ap- 
pointed cashler in the Mint of the United States at San Francisco, Callf ornla : 

"Now, Therefore, if the sald William K. Oo!e bas faithfully and dillgently 
performed, executed, and discharged, and shall continue faithfully and dill- 
gently to perform, exécute, and discharge ail the dutles of the sald office ae- 
cording to the laws of the United States and the Régulations of the Treasury 
Department made In conformity therewith, theu thls obligation to be void 
and of no effect ; otherwise to be and remain in f uU force and virtue. Signed, 
sealed," etc. 

The plaintifif alleged in the complaint that the défendant Cole did 
not perform ail his duties as cashier in the mint according to law and 
the régulations of the Treasury Department, in this : that he failed 
to account and pay over the sum of $30,000 that was intrusted to 
him as cashier of the mint, and that by reason of that default the 
United States is entitled to recover $20,000, the pénal sum of the 
bond. 
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To this complaint a demurrer has been interposed, upon the ground 
that the complaint does not state facts sufficient to constitute a cause 
of action, and is uncertain, in not specifying wherein the défendant 
Cole has failed to comply with any law of the United States, or régu- 
lations of the Treasury Department, so as to make the défendants li- 
able on the bond in suit. This demurrer is directed to the allégations 
of the complaint and the provisions of the statutes of the United 
States upon this subject. 

The Revised Statutes of the United States provide that the officers 
of the mint "shall be a superintendent, an assayer, a melter and re- 
fîner, and a coiner." It will be observed that a cashier of the mint 
is not mentioned. Section 3506 [U. S. Comp. St. 1901, p. 2341] pro- 
vides that : 

"The superintendent of each mint shall receive and safely keep, untll legally 
withdrawn, ail moneys or bullion whieh shall be for the use or expansés of 
the mint. He shall receive ail bullion brought to the mint for assay or coln- 
age ; shall be the keeper of ail bullion or coin in the mint, except while the 
same is legally in the hands of other officers." 

The contention on the part of the défendants is that as the cashier 
of the mint is nowhere declared to be an officer, and he is not charged 
by the statutes with the custody or the safe-keeping of the money, a 
recovery cannot be had upon this complaint and upon this bond. 
But an examination of section 3501 [U. S. Comp. St. 1901, p. 3339] 
shows that a bond may be required under the statute from an assist- 
ant or clerk in the mint. That section provides : 

"The superintendent, the assayer, the melter and reflner, and the coiner of 
each mint, before entering upon the exécution of their respective offices, shall 
become bound to the United States, with one or more sureties, approved by 
the Secretary of the Treasury, in the sum of not less than ten nor more than 
fifty thousand dollars, with condition for the faithful and diligent performance 
of the duties of his ofTice. Similar bonds may be required of the assistants 
and clerlis. In sueh sums as the superintendent shall détermine, with the ap- 
probation of the director of the mint ; but the same shall not be construed to 
relieve the superintendent or other officers from liablllty to the United States 
for acts, omissions, or négligence of their subordinates or employés ; and the 
Secretary of the Treasury may, at his discrétion, inerease the bonds of the 
superintendents." 

It is clear that under that section a bond could be required of any 
assistant or clerk in the mint ; that it might be required by the United 
States or by the superintendent of the mint, the superintendent pre- 
scribing the amount. This bond may be assumed to hâve been re- 
quired of the défendant Cole under that provision of the statute. 
The objection that is made to this assumption is that the action is 
to recover upon the bond as an officiai bond, whereas, under the stat- 
ute, the cashier is not made an officiai or the custodian of any funds 
of the mint, and that therefore a recovery cannot be had upon the 
bond. 

As I read this section of the Revised Statutes, I understand the law 
to be this : That the four principal officers of the mint — that is to 
say, the superintendent, the assayer, the melter and refmer, and the 
coiner— are required to give bonds under the statute for the faithful 
and diligent performance of the duties of their respective offices. 
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Thèse bonds necessarily include the safe-keeping and custody of the 
funds of the mint, and thèse officers are primarily responsible for ail 
the buUion and coin that may corne into their possession as such 
officers of the mint. But the statute goes further, and provides that 
the assistants and clerks may also be required to give bonds for the 
faithful performance of the duties of their respective positions, and 
that this requirement does not absolve the other principal ofhcers 
from their responsibilities. That is to say, the superintendent may 
require bonds from any or ail of the assistants or clerks employed in 
the mint, and thèse bonds will be security for the performance of 
the duties of their respective positions. If they should be intrusted 
with coin or bullion, they will be responsible upon their bonds for 
the custody and safe-keeping of such coin or bullion. The superin- 
tendent may intrust to one clerk one duty, and to another clerk an- 
other duty, giving to one clerk the custody of coin and to another the 
custody of bullion, and may require of each a bond as security for 
the safety of such coin or buUion, or a bond may be required from an 
assistant or clerk for the faithful performance of any other duty ; 
and a failure on the part of any such assistant or clerk to perform 
the duty intrusted to him will furnish a sufficient ground for a pro- 
ceeding on his bond to indemnify his superior officer or the United 
States for any loss that may be sustained by reason of such failure 
of duty. 

In this case the défendant Cole, who is described hère as the 
cashier in the mint, appears to hâve been required to give a bond for 
the faithful performance of his duties, and he did give a bond under 
that statute. The condition of the bond was that he should perform, 
exécute, and discharge ail the duties of his position according to the 
laws of the United States and the régulations of the Treasury De- 
partment made in conformity therewith, and, in case he failed to per- 
form such duties according to law and the régulations, he and his 
surety would be Hable for any act, omission, or neghgence that might 
resuit therefrom. I think, therefore, that that bond is good, under 
the statute, and that a recovery may be had on it, if the défendant 
Cole has failed to perform any duty intrusted to him, and a loss has 
been caused thereby; that, notwithstanding the gênerai provisions 
relating to the primary responsibility of the superintendent, the as- 
sayer, the melter and refiner, and the coiner, duties may hâve been 
devolved on the défendant Cole, as an assistant or clerk, for which 
a légal bond might hâve been required. Manifestly, the superintend- 
ent cannot be considered as holding in his personal custody ail of 
the coin or bullion of the mint ; and the same may be said of the as- 
sayer, and the melter and refmer, and the coiner. The law therefore 
very properly provides for bonds from thèse subordinates, and I ara 
of the opinion that a recovery can be had on the bond hère in suit, 
and upon the facts stated in this complaint. 

The suit decided yesterday (130 Fed. 614) was against Cole person- 
ally. There was a demurrer interposed to that complaint. The 
complaint charged an officiai responsibility on the part of Cole in de- 
scribing him as an officer of the mint, but the court held that the al- 
légation that he was an officer of the mint might be deemed as sur- 
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plusage, and it might be considered that he was charged with a Per- 
sonal responsibility. The demurrer was overruled, and an answer 
was filed, wherein the défendant alleged that he was not only not of- 
ficially responsible, but that he was not personally responsible, for 
the reason that the money was placed in the custody of the superin- 
tendent, the chief clerk, and himself, and that the chief clerk, while 
acting as superintendent, fook the money. The suit in that case was 
originally based upon the theory that it was an officiai custody that 
Cole had of the money, and that under that officiai responsibility he 
was an insurer of the safety of the money. The answer to that con- 
tention was that he was not an officiai custodian, and he was not an 
insurer, because, at most, it was only a personal responsibility that 
had been imposed upon him, and that a personal responsibility had 
not been incurred ; that there had been no personal default, because 
the personal default had been on the part of another person who had 
been intrusted with the money ; that is to say, there were three per- 
sons — the superintendent, the chief clerk, and the défendant himself — 
who had the keys to the vault where the money was deposited. 
That was a personal responsibility imposed upon himself and the chief 
clerk, and an officiai as well as a personal responsibility imposed upon 
the superintendent. The superintendent had personally intrusted the 
custody and safe-keeping of this money to thèse two persons under 
his employment, as assistants or clerks. The answer to the com- 
plaint in that case was that there was no personal responsibility upon 
the part of Cole, because it was alleged that Dimmick, the chief clerk 
and acting superintendent, took the money. In the opinion of the 
court, the facts alleged would be a défense to the action against Cole 
alone, and the demurrer to the answer was overruled. In the présent 
case that défense is not available to the défendants in a demurrer to 
the complaint. Treating as surplusage the allégations of the com- 
plaint and the récitals in the bond that the défendant Cole was an 
officer of the mint, as may be donc, a liability is charged in the com- 
plaint against the défendant Cole upon the conditions of the bond, 
and a recovery may be had on the obligations therein provided. 

It may be that the défendants in this case will set up in their an- 
swer the same défense that was set up in the other case, and allège 
facts tending to show that there was no responsibility of any char- 
acter on the part of Cole under this statute or upon the bond. I do 
not now say what will be the efifect of such a défense in this case. 
That will be determined hereafter, when it is made. But for the prés- 
ent it is sufficient to say that this complaint is good, and states a 
cause of action without uncertainty or ambiguity. The demurrer is 
therefore overruled, with 30 days to answer. 
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DODGB & OLCOïT v. UNITED STATES (two cases). 
LUBDBRS V. SAME. 
(Circuit Court, S. D. New York. October 6, 1891.) 
Nos. 46, 92, 389. ^ 

1. CtTSTOMS DuTiKS— "Médicinal Préparations" Depined. 

The expression "médicinal préparations," as used In the tarlff act, 
means such articles as are of use, or belleved by the prescrlber or user 
fairly and honestly to be of use, in curing or allevlating, or palllatlng or 
preventlng, some dlsease or affection of the human frame. 

2. Same— Oeange-Floweb Watbe— Rose Watee— Médicinal Peepaeations— 

Unenumeeated Aeticles. 

Orange-flower water and rose water, which are articles used to some 
extent mediclnally, but chiefly for other purposes not mentioned in any 
enumerations of the tarlfC, are dutiable as "médicinal préparations" uu- 
der Tarife Act Mareh 3, 1883, c. 121, Schedule A (22 Stat. 494), and not 
according to the provisions of sections 2499 and 2513, Rev. St., as amend- 
ed by section 6 of sald act (22 Stat. 489, 491, 523), relatlng to articles not 
"enumerated" in sald act. 

3. Same— RuLE oe Classification — Chief Use— Unenumeeated Articles. 

Tn order to remove an Imported article from the opération of a tarlff 
provision for merchandise not "enumerated," It Is not necessary to show 
that there is an enumeratlon of the article according to its chief use. It 
Is enough if there is an enumeratlon describing any minor use. 

Applications to Review Décisions of the Board of General Apprais- 
ers. 

The décisions under review affirmed the assessment of duty by the collecter 
of customs at the port of New York on merchandize imported by Dodge & 
Olcott and George Lueders. Note In re Dodge, G. A. 102 (T. D. 10,411). Com- 
pare Smith V. United States, 93 Fed. 194, 35 0. C. A. 265. The merchandise 
consisted of orange-flower water and rose water, and was classifled under 
tarlff act of March 3, 1883, c. 121, Schedule A, par. 93 (22 Stat 494), relatlng 
to "préparations: ail médicinal préparations known as * • ♦ waters. 
* * • not speclally enumerated or provided for." The Importers contendecî 
that the merchandise was not "enumerated," wlthln the meanlng of sections 
2499 and 2513, Rev. St., as amended by section 6 of said act (22 Stat 489, 491, 
523), providlng, respectlvely, that "nonenumerated articles slmilar * • * 
to articles on the free llst • * » shall be free," and that a duty of 20 per 
cent ad valorem shall be assessed on "ail articles manufactured, In whole or 
in part, not hereln enumerated or provided for." It was clalmed that under 
the first of thèse provisions the articles were free of duty by similitude to 
the oil of "neroll, or orange flower," enumerated in the free list of said act 
(22 Stat 516), or, if not free, then dutiable at the rate provided in the second 
of sald provisions. 

Everit Brown, for importers. 

J. T. Van Rensselaer, Asst. U. S. Atty. 

LACOMBE, Circuit Judge (after stating the facts as above). The 
elaborate argument which has been made as to the construction of 
paragraph 93 has satisfied me that I was in error in the construction 
which I put upon it at the former trial, and that the plain intent of 

Ifl. Interprétation of commercial and trade terms In tarife laws, see note 
to Dennlson Mfg. Co. v. United States, 18 O. C. A. 545. 
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that paragraph was to cover only préparations of the kind enumerated 
therein, which are médicinal. As to the précise meaning of the word 
"médicinal," for the purposes of this particular case I will assume — 
without undertaking to say what may or what may not be the con- 
clusion which the court will arrive at when it becomes necessary, if it 
does hereafter, to détermine the précise meaning of that, I will as- 
sume — that it confines the noun with which it is coupled to something 
which is of use, or believed by the prescriber or user fairly and hon- 
estly to be of use, in curing or alleviating, or palliating or preventing, 
some disease or afïection of the human frame. 

There is a confiict of testimony in this case as to whether or not 
thèse particular articles possess such qualities; but there is évidence, 
and évidence from the class of experts to which we would naturally 
turn, to the effect that they hâve a certain médicinal effect. It is 
very true that by far the largest use of thèse articles is not for such 
médicinal purposes. It is true that in many décisions the rule bas 
been followed that an article is to be classified for duty according to 
jts prédominant use. In ail those cases, however, so far as I recollect 
them and so far as they hâve been cited hère, the question arose upon 
an apparent double enumeration of an article in the tariff, as to where 
it should be placed, and that question was determined by the pré- 
dominant use. Thus in the hat material cases (Hartranft v. Langfeld, 
125 U. S. 128, 8 Sup. Ct. 732, 31 L. Ed. 672, and Robertson v. Edel- 
hoflf, 132 U. S. 614, 10 Sup. Ct. 186, 33 L. Éd. 477. Note Meyer v. 
Cadwalader, 89 Fed. 963, 32 C. C. A. 456, reviewing authorities), it 
was a question whether the article should be classified as included in 
the enumeration " manufactures of silk," or in that of "hat materials" ; 
in the philosophical instruments case (Robertson v. Oelschlaeger, 137 
U. S. 436, II Sup. Ct. 148, 34 L. Ed. 744), whether they were to be 
classified as "philosophical instruments," or as "manufactures of mét- 
al"; in the balloon case (Vanacker v. Spalding [C. C] 24 Fed. 88, 
Vanacker v. Seeberger [C. C] 40 Fed. 57), whether they should be 
classified as "toys," or as "articles of india rubber;" in the Jumbo cigar 
case (D'Estrinoz v. Gerker [C. C] 43 Fed. 285), whether they should 
be classed as "cigars," or as "manufactures of tobacco"; and in the 
celery case (Clay v. Magone [C. C] 40 Fed. 230), whether they should 
be classed as "garden seeds," or "aromatic seeds," or "médicinal seeds," 
each and ail of which phrases were separate enumerations in the tarifï 
itself. I do not find in thèse décisions authority for the proposition 
that where an article is enumeraled, either specially or generally, only 
once in the enumerating paragraphs of the tariff, it is to be held to be 
a nonenumerated article simply because it is used comparatively little 
for the purposes described in the enumerating clause; and sections 
2499 and 2513 apply only to nonenumerated articles. 

As to the two cases cited upon the argument, I find that in Hartranft 
V. Sheppard, 125 U. S. 337, 8 Sup. Ct. 920, 31 L. Ed. 763, the imported 
goods were not enumerated, because they were not manufactures of 
cotton, nor were they goods, wares, or merchandise made of silk, or of 
which silk was the component of chief value. Therefore there was no 
question of conflicting enumerations. It was clearly a nonenumerated 
130 F.— 40 
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article. And in Worthingtdn v. Robbins, 139 U. S. 337, 11 Sup. Ct. 
581, 36 L. Ed. 181, the court lays stress upon the fact that in the form 
and condition in which the article was imported it "could not be used 
for any of the purposes mentioned in the supposed enumerating clause, 
nor for any purposes whatever of practical use to which it is adapted 
or ever applied." It was practically held a raw material, and there- 
fore, as raw material, it would not properly corne under the désigna- 
tion of watclî materials, which were only suitable for watches when 
further advanced in manufacture. 

I ani of the opinion, therefore, that the prédominant use to which 
this article is put should not control to take it from the single enumera- 
tion which it has in the tariff, and thus turn an enumerated into a non- 
enumerated article, in order to give scope to the application of sec- 
tions 2499 and 2513. For thèse reasons I shall affirm the conclusion 
which the Board of Appraisers reached. 

A stay of 10 days is granted to the counsel for importers. 



ERIC P. SWENSON & SONS v. COLVIN. 

(Circuit Court, D. Connecticut. June 10, 1904.) 

No. 535. 

1. CoNTEACT— Action for Bueach— Joining Inconsistent Causes of Action. 

A plaintifC cannot maiiitain an action to recover damages for breach of 

a wrltten contract, and also for breacli of prior oral représentations vvith 

respect to the subject-matter of the contract, and made as an inducement 

thereto. 

At Law. On demurrer to complaint. 

George E. Beers, for plaintifïs. 
Robinson & Robinson, for défendant. 

PLATT, District Judge. Section 3 of the complaint sets up prior 
oral représentations, to the effect that the machines mentioned in the 
contract would be adéquate for the business which plaintiffs wished 
to do. Such représentations are plainly merged in the written con- 
tract, both in law and by the express terms of the contract itself. 

The construction of the contract is not in question. The complaint 
should begin by setting forth the contract, foUowed by such breaches 
thereof as the plaintiffs believe that they can sustain by proof. I sec 
no harm in paragraph 9, except that the word "inadéquate" in the 
fourth line must be stricken out. Plaintiffs may insert in lieu there- 
of the word "defective," if they see fit. That principle should be 
adopted throughout the complaint. In other words, having eliminat- 
ed prior oral représentations, let them then eut out ail références 
thereto when framing the breaches of the contract. 

If plaintiffs prefer to amend the complaint into an action for de- 
ceit, based upon the misrepresentations, and claiming the damages 
flowing from such deceit, they can do that; but in such case they 
must surrender ail claim under the contract, for it is worse than in- 
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consistent, ît îs inherently impossible, to charge that they were cheat- 
ed into making an unconscionable bargain, and in the same breath 
try to recover damages for a breach of the bad bargain, plus the re- 
sults of the broken promises which led them into making the bargain. 

From the time of the Refrigerator Case, 63 Conn. 563, 29. Atl. 76, 
25 L. R. A. 85G, it has been the rule of the state court that two or 
more causes of action, arising out of the same transaction, may be 
stated in one count when not "separable from each other by some 
distinct line of démarcation"; and Form 91 of the practice book is 
cited as an illustration, which was a suit on a breach of contract to 
print a book, followed by conversion of the plates ; and so Maisen- 
backer v. Concordia, &c., 71 Conn. 377, 42 Atl. 67, 71 Am. St. Rep. 
213, was for breach of contract followed by an assault. I am not 
aware of any rule, however, which permits the placing in one or in 
more counts causes of action which are of such a nature that relief 
upon the one absolutely négatives the possibility of relief upon the 
other. 

To discuss the refrigerator case and its ilk would be very much 
like painting the lily or gilding refined gold. In such a matter as 
this I must endeavor, in niy humble way, to seek the truth of the 
case, and to act, so far as in me lies, in such a manner as to promote, 
under the law as I read it, fair dealing between the parties. 

In this situation the story of the deceit would, it is true, include 
the making of the contract, but the remedy would be afïorded for 
the deceit. In the suit for breach of the contract the story of the 
deceit must disappear ; it would be swallowed by the bargain made 
with open eyes. Àt the trial only one case should appear, and under 
the pleadings I conceive it to be my duty to bring about that resuit. 

The demurrer is sustained, with costs, and the plaintiffs are per- 
mitted to reconstruct their pleadings within 30 days, in accordance 
with the suggestions above outlined. 



In re GINSBURO. 
(District Court. E. D. Pennsylvanla. June 10, 1904.) 

No. 1,876. 

1. Bankeuptcy— Opposition to Discharge— Entet oi' Appearance. 

Under gênerai order in bankruptcy No. 32 (89 Fed. xlii), requirlng cred- 
Itors opposing a discharge to enter an appearance on the return day fixed 
by the order to show cause and to file a spécification of their objections 
within 10 days thereafter, a ereditor has no right to enter an appearance 
after return day, and should not be allowed to do so except for good 
cause shown in excuse of the delay. 

2. Delay— Spécification oe Objections— Sufficienct. 

A spécification of ob.iectlons to the discharge of a bankrupt on the 
ground that he, with fraudulent intent to conceal hls true financial condi- 
tion, failed to keep books of account, is sufllcient If made in the language 
of the act, but spécifications on the ground of his transfer or concealment 
of property or the making of a false oath must set out the facts relied on. 

H 1. See Bankruptcy, vol. 6, Cent Dig. § 712. 



628 180 FHDBRAIi REPORTEE. 

In Banfcruptcy. On exceptions to spécification of objections to 
discharge. 

Furth & Singer and Alex. J. Brian, for bankrupt. 
Conard & Middleton, for objecting creditors. 

HOLLAND, District Judge. On April 13, 1904, Hyman Gins- 
burg presented a pétition to this court asking that he be discharged, 
and thereupon the court made an order, returnable May 4th, upon ail 
creditors and other persons in interest to appear and show cause, if 
any they bave, why the prayer of the petitioner should not be granted. 
There was no appearance on the day when the creditors were re- 
quired to show cause, and none thereafter until May 13th, when an 
appearance was entered, and spécifications in opposition to the bank- 
rupt's discharge filed as follows : 

"(1) That Hyman Ginsburg, bankrupt, with fraudulent intent to coneeal his 
true flnancial condition, and in contemplation of baukruptcy, failed to keep 
books of account or records froui which his true condition might be ascertained. 
(2) That the said Hyman Ginsburg, within four nionths immediately preced- 
ing the flling of the pétition, transferred, removed, destroyed, or concealed, or 
permitted to be removed, destroyed, or concealed, portions of his property, with 
intent to hinder, delay, and defraud his creditors. (3) That the said Hyman 
Ginsburg concealed, while a bankrupt, from his trustée, property belonging to 
the estate of bankrupt. (4) That the said Hyman Ginsburg has made a false 
oath and account in and to the amount of his assets while under examination 
before the référée." 

On May 19th a motion was filed to dismiss thèse exceptions for the 
reason that no appearance was filed by the creditor, as required by 
gênerai order 32 (89 Fed. xiii), and, second, because the spécifications 
are vague, gênerai and indefinite. General order No. 33 provides 
that: 

"A creditor opposing the application of a bankrupt for his discharge, or for 
the conformation of a couipositiou, shall enter his appearance in opposition 
thereto on the day when the creditors are required to show cause, and shall 
flle a spécification in writing of the grounds of his opposition within ten days 
thereafter, unless the time shall be enlarged by spécial order of the judge." 

It is évident from the language of this gênerai order that it was 
intended the appearance of objecting creditors, or other persons in- 
terested, should be entered on the day upon which they were re- 
quired to show cause, as upon that day the court passes upon the 
right of the petitioner to be discharged, and will enter such a decree 
if no objecting creditor appears, ColHer on Bankruptcy (4th Ed.) p. 
161, says: 

"On the call of the case on the return day, if no appearance Is entered or 
appearance filed, and the statutory tacts as to time, publication, and mailing, 
etc., appear, a discharge foUows. The judge does not, as a ruie, Investigate 
further." 

In this case there is no reason whatever assigned for the delay in 
entering an appearance for the creditors, except the oral explariation 
that the attorneys understood it to be the practice of this court te 
permit appearances to be entered any time before the 10 days men- 
tioned in the gênerai order for the filing of spécifications expire. It 
is obvions that the language of the gênerai order requires that the 
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appearance should be entered on the return day, and a failure to do 
so precludes objecting creditors from filing exceptions to a discharge 
thereafter, even though they be filed within the 10 days. The order 
was made to be observed. It is true, however, that heretofore in this 
district the appearance for objecting creditors has not been uniform- 
ly filed or entered on the day required by the order, but has frequent- 
ly been allowed within 10 days thereafter. The court is not inclined 
to dismiss thèse exceptions for this reason in view of the possibility 
of the exceptants being misled by this gênerai practice. 

Corning to the second ground for exception, we find that the sec- 
ond, third, and fourth spécifications or objections must be dismissed 
for the reason that they are fatally defective in failing to specify what 
property was transferred, removed, destroyed, and canceled, or 
wherein the said Ginsburg made a false oath as to the amount of his 
assets while under examination before the référée. As to the first 
spécification, alleging that the bankrupt, with fraudulent intent, etc., 
in contemplation of bankruptcy, failed to keep books of account or 
records from which his true condition might be ascertained, we think 
this is sufficient. This is charged in the language of the act, and 
States ail that is required in setting it forth. No further particulars 
could be given. In re Patterson (D. C.) 121 Fed. 931. 

The appearance of the attorney for objecting créditer allowed nunc 
pro tune ; the demurrer to the first spécification overruled, and sus- 
tained as to the second, third, and fourth. 



In re STEIN. 
(District Court, B. D. Pennsylvania. May 23, 1904.) 

No. 1,824. 

1, Bankruptcy— Exemptions— Time and Mannee of Olaiminq, 

While the right of a bankrupt to his exemption dépends on the stato 
law by which it is primarily given, the time and manner of obtainlng it in 
the court of bankruptcy are regulated by Bankr. Act, July 1, 1898, and 
where the claim is made in his schedule as provided in section 7a, cl. 8. 
c. 541, 30 Stat. 548 [U. S. Comp. St. 1901, p. 3424], it must be regardcd 
as effective and in time ; the fact that, prior to the filing of his schedule 
by an involuntary bankrupt, his property had been sold by a receiver by 
order of the court, wlll not deprive him of the right to claim his exemp- 
tion from the proceeds, notwithstanding the state law may require the 
claim and sélection to be made out of the property before sale. 

In Bankruptcy. On certificate from référée. 

Charles S. Wagoner and Charles A. Chase, for bankrupt. 
Henry N. Wessel and Alfred Aarons, for trustée. 

J. B. McPHERSON, District Judge. The following report of the 
référée (Richard S. Hunter, Esq.) states the facts upon which the 
question for décision arises: 

"It Is admitted in this case that immediately upon the filing of the pétition 
In bankruptcy a receiver was appointed, and the property of the bankrupt es- 
tate was immediately thereafter sold by the receiver and converted into cash. 
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The bankrupt's schedules were subsequently flied, claiming the exemption In 
cash, as It was then in the hands of the receiver. 

"It was in évidence that the banlirupt and her husband were In the sales- 
room an hour before the recelver's sale began, and loolced at a catalogue of 
the sale. 

"The trustée asks that the bankrupt shall be held to hâve forfelted her claim 
to exemption because she did not make the claim in specie under tlie recelv- 
er's appralsement, and before the recelver's sale. In support of his contention 
the trustée cites the case of Hammer v. Freese, 19 Pa. 255, and Haskin's Es- 
tate, 6 Am. Bankr. lîep. 485, 109 Fed. 789, in which Judge MePherson, apply- 
Ing the act of 1849 (P. L. 533) to proceedings in bankruptcy, bas decided that 
a bankrupt must claim his exemption in his schedule, as provided by law. in 
specie, and, upon failure to do so, cannot thereafter claim the proceeds of a 
trustee's sale in cash. 

"Thèse décisions hâve become famlllar law in practice under the bankrnnt 
act in Pennsylvania, but they do not appear to the référée to apply to the 
présent case. They were announced in cases where the schedules in bankrupt- 
cy had been flled, and the bankrupt had falled to claim bis exemption in spe- 
cie In the schedules. The décision was, In effect, that this duty was clearly 
imposed upon the bankrupt by section 7a, par. 8, of the act, providing that 
the bankrupt should prépare and make oath to and file in court a schedule 
of his property, with a claim for such exemption as he may be entitled to. 
This claim is stated In section 6 to be the exemptions which are preseribed by 
the State law, and the trustée bas Ingeniously maintained that, under the act 
of 1849, before any sale made under proper authority of law, the debtor must 
claim his exemption In specie, or be thereafter debarred, and that by aualog.v 
he must make this claim before the recelver's sale In bankruptcy. 

"But the act of 1898 (Act July 1, 1898, c. 541, 30 Stat. 548 [U. S. Comp. St 
1901, p. 3424]) must be read together, and, considering the slxth and seventh 
sections, It becomes évident that the duty of the bankrupt with regard to his 
claim for exemption is to set forth the claim in specie in his schedule. To 
requlre bim to do so immediately upon the appointment of a receiver would 
be a great hardship. An Involuntary bankrupt often at this time bas no coun- 
sel. He bas had not time to go over his property and set down its values. He 
bas no means of knowlng what the recelver's appralsement is. And if it 
should be held that by a failure to daim in specie at that time he had lost his 
rlght to daim his exemption, such exemption would be forfelted In a majorlty 
of Instances In ail properties managed by receivers. Of thèse, there Is a large 
and increasing number, and the tendency is to allow the receiver to sell, not 
merely perishable goods, but ail goods of the bankrupt estate, in order to stop 
the running of expenses. 

"The bankruptcy act with regard to exemptions always follows the state 
law, but It follows that law In the method and under the limitations laid 
down in the act of Congress, and with due regard to reasonable and natural 
conditions. The filing of the bankrupt's schedule calls his attention at once 
to his claim for exemption. Appralsers are appointed under the act at a meet- 
ing at which he Is présent. Their valuation of his property is before him for 
examination. If he considers it too high, he may ask for its reformation. 
So the trustée, on the other hand. If the appralsement, in his vIew, Is too low, 
so as to enable the bankrupt to obtaîn an unfalr advantage, may move on his 
side to bave the appralsement reformed. Thus, before the trustee's sale takes 
place, the rights both of the creditors and of the bankrupt are saf eguarded, 
and it is the fault of the latter If he bas not made a proper claim for exemp- 
tion. None of thèse safeguards exists In the practice under receivers' sales, 
and the extension of the necesslty of a ehoice in specie to a bankrupt before 
such a sale Is harsh and inéquitable. 

"In the only case, so far as is known to the référée, in which this matter 
bas corne before our courts (In re Le Vay, 11 Am. Bankr. Rep. 114), Judge 
Archbald sustained a bankrupt's claim to the cash proceeds of a recelver's 
sale in the broadest ternis. 'But while it Is, no doubt, true,' says Judge Arch- 
bald, 'that the right of the bankrupt to bis exemption dépends on the state 
law by which it Is primarily given, the analogies derived from the practice 
upon exécution process are not to be carried too far. TJ>e time and manner 
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of obtalning it In thls court are necessarily regulated by the bankruptcy act, 
and it is there provided that the bankrupt shall claim in hls schedules hls 
exemptions to which he Is entitled (section 7a [8]), and that they are to be 
set apart to hlm by the trustée, who Is to report to the court the items and 
estimated value thereof (section 47a [11]). [30 Stat. 557 (U. S. Comp. St. 
1901, p. 3439).] Where this course has been pursued, it must be regarded as 
effective and in time. The mère fact that meanwhile goods which he might 
otherwise hâve claimed hâve been sold by a receiver under the direction of 
the court, because of thelr perishable character, will not deprive him of the 
rlght to come in upon the proceeds. The sale of goods as perishable is for the 
benefit of ail concerned ; the money realized therefrom standing in place of 
the property itself , against which the parties interested may assert their rights 
the same as if the sale had not taken place.' 

"Thls ruling is entirely in accord with Judge McPherson's décisions in this 
district, and is directly in point in the présent case. 

"The banbrupt's claim of $300 in cash from the proceeds of the receiver's 
sale as her exemption is sustalned." 

I hâve no intention of qualifying the previous décisions of this 
court (Re Hasltin, 6 Am. Bankr. Rep. 485, 109 Fed. 789; Re Man- 
niiig, 7 Am. Bankr. Rep. 571, 112 I^'ed. 948), but the présent situa- 
tion is not the same as was there considered. The point now in con- 
troversy has already been decided by Judge Archbald, for whose 
opinion I hâve the highest respect, and I foUow his ruling without 
hésitation. 

The order of the référée is approved. 



In re SCHERZER. 

(District Court, N. D. lowa, W. D. June 7, 1904.) 

No. 621 

1. Bankkuptct— Peefekential Teaxsfer op Pbopektt— Deposit in Bank. 

The deposit of money in bank by an insolvent within four months prier 
to his bankruptcy, on open account, subjeet to eheck, does not constitute 
a transfer of property amounting to a préférence, under Bankr. Act July 
1, 1898, c. 541, § 60a, 30 Stat. 562 [U. S. Comp. St. 1901, p. 3445], al- 
though the bank may be at the time a creditor ; and, under section 68a, 
the bank has the right to apply the balance in such account as a set-off 
on its claim. 

2. Same— Application or Deposit to Debt Due Bank. 

The application by a bank of the amount standing to the crédit of a de- 
posltor in his gênerai account, subjeet to check on a note of the depositor, 
although within four months prior to his bankruptcy, and while he was 
insolvent, does not constitute a préférence which must be surrendered, 
under Bankr. Act July 1, 1898, § 57g, as amended (Act Feb. 5, 1903, c. 487, 
32 Stat. 799 [U. S. Comp. St. Supp. 1903, p. 415], as a condition to the 
proving of a claim against the estate. 

In Bankruptcy. On pétition for review of orders of référée sus- 
taining objections of trustée to claim of First National Bank of Mel- 
vin, and rejecting such claim. 

Hunter & McCallum, for First Nat. Bank, 
John R. Carter, for trustée. 

REED, District Judge. A creditors' pétition was filed against the 
bankrupt January 14, 1904, and he was adjudged bankrupt thereon 
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February S5tH fdilowing. The First National Bank of Melvîn, Idwa, 
filed a claim against the bankrupt estate, based upon a promissory 
note of the bankrupt for $1,134, dated August 28, 1903, on which is 
indorsed a payment of $180 November 35, 1903. The référée finds 
that, at the time the bankruptcy pétition was filed, a balance of 
$17G.43 stood to the crédit of the bankrupt upon the books of the 
bank. The bank claims the right to apply this as an offset upon its 
note, and to hâve the balance of the note allowed as a claim against 
the bankrupt estate, under section 68a of the bankruptcy act (Act 
July 1, 1898, c. 541, 30 Stat. 665 [U. S. Comp. St. 1901, p. 3450]). The 
trustée objects to this, and to the allowance of the claim in any sum, 
because the payment of $180 indorsed upon the note November 25, 
1903, amounts to a préférence, and has not been surrendered by the 
bank. The référée sustained thèse objections, and refused to allow 
the claim, upon the grounds that the payment of $180 November 25, 
1903, was a préférence, and had not been surrendered by the bank, 
and that to allow the $176.43 as an ofïset would also be a préférence, 
and that both are forbidden by section 60 of the bankruptcy act (30 
Stat. 562 [U. S. Comp. St. 1901, p. 3445]). Neither the claim, the 
objections thereto, nor the testimony, is certified up by the référée. 

As to the item of $176.43, it is plain that the bank is entitled 
to hâve this amount applied as an ofïset upon its note against the 
bankrupt, in the absence of collusion between them, and to hâve the 
balance of the note allowed as a claim against the bankrupt estate, 
under the récent décision of the Suprême Court in New York Na- 
tional Bank v. Massey, 192 U. S. 138, 24 Sup. Ct. 199, 48 L. Ed. 380, 
providing it has not otherwise received a préférence which, under 
section 57g of the bankruptcy act as amended (Act Feb. 5, 1903, c. 
487, 32 Stat. 799 [U. S. Comp. St. Supp. 1903, p. 415]), will prevent 
the allowance of such claim. 

As to item of $180, the findings of the référée do not show how 
this was paid. If this amount was also on deposit with the bank, 
and was applied by it at that date (November 25, 1903) upon its note 
against the bankrupt, this of itSelf would not constitute a préférence. 
If it was a payment made by the bankrupt from funds other than what 
he had on deposit in the bank, or by his check upon funds so on deposit, 
then whether or not it would be a préférence would dépend upon the 
circumstances of such payment. As the référée has made no finding 
in regard to this, and the testimony is not before the court (if there 
was any upon this point), the order of the référée rejecting the claim 
will be reversed, and the matter referred back to him, with directions 
to take the testimony and ascertain the facts in regard to this pay- 
ment of $180, if issue was made in regard thereto. If it be found to 
be a préférence actually made within four months prior to the filing 
of the pétition in bankruptcy, when the bankrupt was insolvent, that 
the bank then had reasonable cause to believe that the bankrupt was 
insolvent, and that it was intended by such payment to give it a 
préférence, then the claim of the bank should not be allowed, un- 
less it shall surrender such préférence. Bankr. Act, § 57g, as 
amended. If it shall be found not to be a préférence, or that the 
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bank had no reasonable cause to believe at the time it was made that 
a préférence was thereby intended ; or if it did bave, and sball sur- 
render such préférence, then the item of $176.43 should be allowed as 
an offset upon the note of the bank, and the balance of the note, 
after such allowance, allowed as a claim against the bankrupt estate. 
It is ordered accordingly. 



D. B. LOEWE & CO. y. LAWLOR et al. 

(Circuit Court, D. Conneeticut June 9, 1904.^ 

No. 538. 

1. Abatement— Pendenct of Action in State Coubt— Identitt. 

The pendency of a suit In a state court cannot be pleaded In abatement 
of an action in a Circuit Court of the United States to recover treble 
damages under section 7 of the anti-trust act (Act July 2, 1890, c. 647, 
26 Stat. 210 [U. S. Comp. St. 1901, p. 3202]), sinee the state court is without 
jurisdlction to enforce the remedy given by said section, and therefore the 
same case cannot be depending in both courts. 

2. Attachmbnt— Geotjndb foe Dissolution— Peiob Attachment in State 

COUET. 

Where the state statute provides for successive attachments of the samc 
property, a prior attachment in a state court afCords no ground for the 
discharge of an attachment in a fédéral court. 

At Law. On demurrer to plea in abatement, setting up lis pendens 
in state court, and on motion to vacate attachments. 

Davenport & Banks, for plaintiff. 

Bristol, Stoddard, Beach & Fisher, De Forest & Klein, and How- 
ard W. Taylor, for défendants. 

PLATT, District Judge. It appears to be conceded that when 
suits are pending between the same parties for the same cause of 
action, and demanding the same reHef, in the state and fédéral courts, 
which hâve concurrent jurisdlction in the same territory, and the 
fédéral jurisdiction is based upon diversity of citizenship, a plea in 
abatement alleging the pendency of one will be futile as against the 
other, upon the authority of Gordon v. Guilfoil, 99 U. S. 168, 25 L. 
Ed. 38-3, and many cases in Une therewith in the lower courts. 

The point is made in argument upon the plea herein that when di- 
versity of citizenship is absent the reason for the rule départs. 

To maintain in the case at bar that the state and fédéral courts are 
"in a sensé" foreign to each other would require careful and con- 
scientious study. The step from foreign relations to hostility is so 
easy to be taken, and the désire of the fédéral authority to promote 
and insure friendship and tranquillity by ail honorable means is so 
great, that an unnecessary assertion of the inhérent distinctions at- 

1[ 1. Pendency of action in state or fédéral court as ground for abatement of 
action in the other, see note to Bunker Hll! & Sullivan Mining & Concentratlng 
■Ce. V. Shoshone Min. Co., 47 C. C. A. 205. 
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taching to îts source of power should be declared only in the last in- 
stance. 

Fortunately, the case in hand does not, from the court's point of 
view, demand such exhaustive examination. In the Sherman act 
(Act July 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 3300]) 
the Congress has established a new method of obtaining redress in 
a matter relating to interstate trade, over which its jurisdiction is 
plenary. It has directed the parties to the Circuit Court for the vin- 
dication of their rights. 

Before sustaining the défendants' plea, it is obviously necessary 
to accept their preliminary contention that the state court can, in 
the trial of the cause therein pending, invoke section 7 of the anti- 
trust act (Act July 2, 1890, c. 647, 26 Stat. 210 [U. S. Comp. St. 1901, 
p. 3302]), and under its authority assess treble damages. It is not 
believed that such power exists in the state court. Congress was 
dealing with a délicate problem when it gave us the Sherman act, 
and it would seem to hâve been the thought that since a subject was 
up over which the fédéral jurisdiction was absolute it would be well 
to intrust its exploitation to the fédéral judiciary. The care exercised 
is plainly exhibited when équitable relief was provided for in section 
4 (26 Stat. 209 [U. S. Comp. St. 1901, p. 3201]), since such relief is 
further hedged about by the discretionary power afforded to the At- 
torney General. 

The conclusion is easily reached. The same case is not depending 
in both courts. Watson v. Jones, 13 Wall. 679, 20 L. Ed. 666. 

Having gone to this point, it is unnecessary to take up in détail 
the question of attachments. The rule of comity cannot be invoked 
unless the situation hère will lead to conflict with the state court. No 
trouble about the res can arise. The attachment liens will be gov- 
erned by the rules applicable to successive attachments under the 
state statutes, which furnish the rule of action for this court, since 
no fédéral statute governs the matter. 

The demurrer to the plea in abatement is sustained, and the mo- 
tion to vacate attachments is denied, at défendants' costs in each 
event. 



THE MAURICE et al. 

(District Court, E. D. Pennsylvania. May 21, 1904.) 

No. 22. 

Admiealtt— Costs. 

Where a libel for collision is dismlssed at libelant's costs, the libeled 
vessel being held without fault on a trial, It is entirely proper for the 
court to allow the respondent to tax ail costs necessarily or properly in- 
curred, including those incident to the bringing in of a new party under 
admiralty rule 59. 

In Admiralty. On appeal from clerk's taxation of costs. 

Horace L. Cheyney, for libelant. 
Willard M. Harris, for the Maurice. 
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HOLLAND, District Judge. James Stricker filed a libel against 
the tug Maurice for damages caused by a collision on the Schuylkill 
river. Upon the pétition of the owners of the Maurice, the city of 
Philadelphia was made a party défendant, under admiralty rule No. 
59. This case came on for final hearing in this court, and an opin- 
ion was filed on March 4, 1904, dismissing the libel at the cost of the 
libelant. Bills of costs for both the tug Maurice and the city of Phil- 
adelphia were taxed by the clerk against the libelant in this case, and 
from this taxation an appeal was taken to the District Court ; alleg- 
ing that the respondents can only recover from the libelant costs in- 
curred in défense of the libel, and not those incurred by them on the 
pétition against the city of Philadelphia. 

The costs in admiralty cases are entirely under the control of the 
court, and it is évident that no System of rules can be laid down in 
a matter so purely in the discrétion of the court. The gênerai rule 
is that the costs follow the decree, but circumstances of equity or 
hardship or oppression or of négligence induced the court to départ 
from that rule in a great variety of cases. Where a libel is filed, and 
the respondent is compelled to défend, he is entitled to avail himself 
of every défense the law allows him, and whatever costs may be in- 
curred in his attempt to exonerate himself from damage, when he is 
successful, and the circumstances of the case show that he is entirely 
faultless, are chargeable to the party putting him to that expense ; 
and it seems to the court entirely legitimate to include ail costs, 
whether it be for the purpose of establishing his own faultlessness, 
or in showing that a third party, under rule 59, was to blâme for the 
damage to the libelant. 

The tug Maurice in this case is entirely exonerated from any fault 
whatever, and the judge, on final hearing, found that the barge, un- 
der the command of the libelant in this case, was to blâme for the 
collision, and should therefore pay the costs. 

The libelant's appeal from the taxation of costs by the clerk is dis- 
missed. 



VULCAN DETINNING CO. v. AMERICAN CAN CO. et al 

(Circuit Court, D. New Jersey. February 29, 1904.) 

1. Removal of Causes— Sep abate Contboveesy. 

A bill which seeks to enjoin the principal défendants from practlclng a 
secret process alleged to be owned by complainant, and to hâve been 
learned by such défendants through a breach of trust, and to restrain 
another défendant from assisting them in earrylng out their unlawful pur- 
poses by using Icnowledge obtained while an employé of complainant as 
to the construction of machinery for practicing the process, does not 
présent a separate controversy between complainant and the latter de- 
fendant, which gives him the right of removal on the ground of diversity 
of citizenship, under the removal act of 1875 (Act March 3, 1875, c. 137, 
§ 2, 18 Stat. 470), as amended 1887-88 (Act March 3, 1887, c. 373, § 1, 

If 1. Separable controversy as ground for removal of cause to fédéral court, 
see notes to Robbins v. Ellenbogen, 18 C C A. 86 ; Mecke v. Yalleytown Min- 
erai Co., 35 C C A. 155. 
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24 Stat. B62; Act Avtg. 13, 1888, c. 866, 5 1, 25 Stat. 433 rU. S. Comp. 
St 1901, p. 509]), where complalnant and tbe other defenflants are dtl- 
ssens of tbe same state. 

On Motion to Remand to State Court. 

Robert H. McCarter and Henry Wollman, for complainant. 
Thomas M. Day, Jr., for défendants. 

KIRKPATRICK, District Judge. The Vulcan Detinning Company 
filed its bill in chancery in New Jersey, alleging itself the owner of a 
valuable secret process for detinning scrap, and setting forth that one 
Assman had been by them intrusted with said secret, and, in violation 
of the trust so reposed in him, had divulged to the American Can 
Company, which he caused to be incorporated, the said secret process, 
and that the said American Can Company hâve erected plants for the 
purpose of operating under said process the secret which they had 
fraudulently obtained. The bill further allèges that the complainants 
acquired their knowledge of the said secret process, and their exclusive 
right to operate under it, from the Vulcan Western Company, a Com- 
pany which operated a plant for detinning by means of said secret pro- 
cess at Streator, in the state of Illinois, and that one Egbert, who is 
made a défendant, was an employé of said Vulcan Western Company, 
and, as such, learned said secret process now owned by the complain- 
ant; that said Egbert remained in the employ of the complainant after 
it acquired the Streator plant of said Vulcan Western Company, and 
the right to use said secret process, and that while in the complainant's 
employ the said Egbert obtained information concerning the détails of 
the construction of complainant's plant, and the changes made by them 
from time to time in the better adapting their machinery to do the 
work required to be donc to perfect said secret process of detinning 
scrap ; that the said Egbert is now employed by the said American Can 
Company, and, with the knowledge so obtained by him while in the 
complainant's employ, is aiding and assisting the American Can Com- 
pany not only to construct and equip their said plants with the com- 
plainant's new and improved machinery, but to operate the same accord- 
ing to the complainant's improved methods. The bill prays that the 
American Can Company may be enjoined from using complainant's 
secret process in their said detinning plants, and the said Egbert from 
rendering them further service therein, and that he be required to keep 
secret and within his own knowledge the information obtained concern- 
ing the means employed in the opération of the complainant's plants, and 
concerning any and ail improvements which they hâve made respecting 
the machinery employed therein. The complainant and ail the défend- 
ants, except the défendant Egbert, who résides in the state of Illinois, 
are citizens and résidents of the state of New Jersey; and an order was 
made removing the cause to this court upon the ground that there was 
a separate controversy between Egbert and the complainant within the 
meaning of the second section of the act of 1875 (Act March 3, 1875, 
c. 137, 18 Stat. 470), as amended 1887-88 (Act March 3, 1887, c. 373, 
§ I, 24 Stat. 552; Act Aug. 13, 1888, c. 866, § i, 25 Stat. 433 [U. S. 
Comp. St. 1901, p. 509]). The motion is now made for a remand, be- 
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cause no such separate controversy exists. The second section of the 
act above ref erred to is as follows : 

"When in any suit mentioned in this section there shall be a controversy 
which is wholly between citizens of différent states and wliicli can be fully 
determined between them, then either one or more of the défendants actually 
'nterested in such controversy may remove such suit in the Circuit Court of 
+he United States for the proper district." 

The statute has received judicial interprétation, and a distinction has 
been pointed eut between tlie word "controversy" and the words "sep- 
arate controversy," as used in the act, and a separable cause of action ; 
and it has been held that there may be separate remédies against several 
parties for the same cause of action, and yet only one subject-matter 
involved. Gudger v. Western N. C. R. R. Co. (C. C.) 21 Fed. 81. So, 
too, the controversy in a suit is the one actually presented by the plead- 
ings, and not what it might hâve been. The cause of action is the sub- 
iect-matter of the controversy. Torrence v. Shedd, 144 U. S. 527, 12 
Sup. Ct. 726, 36 L. Ed. 528. If, then, we examine the complainant's 
bill to seek the subject-matter of the controversy, we will find that its 
object is to restrain Assman and the American Can Company, who are 
the principal défendants, from making use of the complainant's secret 
process for detinning scrap, which had been confided to Assman, and 
to prevent other défendants, who are mère instruments, from acting 
in concert with and aiding them to carry out their alleged unlawful 
purposes, and to enjoin the défendant Egbert from instructing the de- 
fendant the American Can Company how to construct, erect, and utilize 
the spécial improved machinery and methods of the complainant, pe- 
culiarly and particularly adapted to the advantageous working of their 
spécial process, knowledge of which Egbert obtained while in the com- 
plainant's employ, and likewise to enjoin the American Can Company 
from erecting such machinery in accordance with Egbert's knowledge 
so obtained. The injury from which the complainant seeks relief is 
caused by the joint tortious acts of both of the défendants, and he there- 
fore has one cause of action against both. Egbert gives to the Amer- 
ican Can Company the information which he has received in confidence 
from the complainant in regard to the improved methods of construct- 
ing, setting up, and operating the machinery used in making effective 
the opération of the secret process; and the American Can Company 
acts upon this information, and so injures the complainant's business. 
The complainant has bis remedy against any and ail wrongdoers. Sep- 
arate défenses may exist which may defeat a joint recovery, but the 
complainant cannot be prevented from prosecuting his suit to a final 
détermination in his own way. Louisville & Nashville R. R. Co. v. 
Ide, 114 U. S. 52, 5 Sup. Ct. 735, 29 E. Ed. 63. The case at bar is 
analogous to that of Starin et al. v. New York, 115 U. S. 248, 6 Sup. 
Ct. 28, 29 L. Ed. 388, and is governed by the rule therein laid down, 
and that of the cases cited, Putnam v. Ingraham, 114 U. S. 57, 5 Sup. 
Ct. 746, 29 L. Ed. 65; Pirie v. Tvedt, 115 U. S. 45, 5 Sup. Ct. 1161, 
29 L. Ed. 331. 

Let a rule be entered remanding the cause. 
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JONES V. DIMES et al. 
(District Court, D. Delaware. April 14, 1904.) 

1. Peeliminabt Injunction— Ex Pakte Application— Gbotjnds— Discrétion 
or Court. 

The granting o£ a preliminary Injunction rests in tlie sound discrétion 
of tlie court to be exercised In view of the circumstances o£ ttie particular 
case, including éléments of liardship or otlier spécial features, and, while 
ordinarily such an injunction will not be granted on ex parte affldavits 
unless in a clear case, it is otlierwlse where tlie object for which it is 
sought is merely the maintenance of the status quo or the préservation 
of a fund in controversy pendente lite, and the merits of the case are left 
in doubt by the es parte afHdavits. 

<Syllabus by the Court.' 

In Equity. 

Robert H. Richards, for complainant. 

Robert C. White, for défendant Emma E. Dîmes. 

BRADFORD, District Judge. Frank M. Jones, as Trustée of Wil- 
liam E. Dimes, a bankrupt, has filed his bill against Emma E. Dimt^ 
and the First National Bank of Wilmington, setting forth in substance, 
among other things, that the bankrupt, within four months before the 
filing of the pétition in bankruptcy and while he was insolvent, trans- 
ferred and delivered to his wife, the said Emma E. Dimes, sundry 
checks belonging to him for varions sums of money, amounting in the 
aggregate to $1,611.25, ail of which checks were deposited by her to her 
own crédit in the First National Bank of Wilmington and were collect- 
ed by the bank; that at the time of the transfer and delivery of the 
checks to her she was a creditor of her husband in a sum unknown to 
the complainant; that the etïect of the transfer and delivery of the 
checks, if sustained, would be to enable her as a creditor of her husband 
to obtain a greater percentage of her debt or claim than any other cred- 
itor of the same class would obtain ; that she had at the time of such 
transfer and delivery reasonable cause to believe that it was intended 
thereby to give a préférence to her as a creditor ; and that of the $1,611.- 
25 representing the total amount of the checks deposited as above stated 
a sum of more than $1,000 still remains on deposit in the bank to her 
Personal account, subject to her check or draft. The bill prays, among 
other things, that the bank be decreed to pay to the complainant so much 
of the said sum of $1,611.25 as may now remain on deposit to the Per- 
sonal crédit of Mrs. Dimes, and that a preliminary injunction issue re- 
straining her from drawing or causing to be drawn by check, draft or 
otherwise any moneys deposited as aforesaid in the bank, and restrain- 
ing the bank from paying to any person or persons any of such moneys 
upon any check or draft drawn or caused to be drawn by her or in any 
other manner, and also that a restraining order issue. On the filing of 
the bill a restraining order was granted as prayed, and the case is now 
before the court on a motion for a preliminary injunction. The First 
National Bank of Wilmington, although duly served, has neither an- 
swered nor appeared. Mrs. Dimes has made answer. Numerous af- 
fldavits on each side hâve been filed and the motion fully argued by 
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counsel. A careful considération of ail the papers in the case in connec- 
tion with the argument has raised a grave question, by no means free 
from doubt, whether the complainant is not entitled to the relief he 
prays. A preliminary injunction ordinarily will not be granted on ex 
parte affidavits unless in a clear case. This is a salutary rule. It neces- 
sarily admits, however, of certain recognized exceptions. The granting 
of a preliminary injunction rests in the sound discrétion of the court, 
and the proper exercise of that discrétion requires that the circumstan- 
ces of the particular case, including éléments of hardship or other spé- 
cial features, should be duly considered and weighed. If the prelimi- 
nary injunction now sought be denied on account of the doubt as to the 
ultimate détermination of right, the case, so far as it relates to the mon- 
eys now on deposit in the bank to the crédit of Mrs. Dimes, practically 
would be decided adversely to the complainant on mère ex parte affi- 
davits; for it fairly may be assumed that unless restrained she will 
draw, and the bank will pay, such moneys. If this be donc, there would 
be serions danger, if not certainty, that this suit, so far as those moneys 
are concerned, would prove fruitless, whatever may be the ultimate 
détermination of right as between the parties. On the other hand, if a 
preliminary injunction now be awarded as prayed, the existing status 
will be preserved, and the only détriment or inconvenience which could 
resuit to Mrs. Dimes would be the suspension for a limited time of her 
abiHty to use moneys in bank belonging to her, should it appear on final 
hearing that she is entitled to the same. No satisfactory conclusion as 
to the rights of the parties can be reached until the case shall be heard 
after the taking of the évidence on both sides in due course, involving 
the examination, cross-examination and re-examination of witnesses. 
Such procédure is, in my judgment, necessary to a fuU disclosure of the 
facts on which this case must ultimately be decided. The object for 
which the preliminary injunction is sought is the préservation of a fund 
in controversy pendente lite — merely the maintenance of the status quo. 
The propriety of awarding a preliminary injunction as prayed is, under 
the circumstances, clear on both principle and authority. Let an inter- 
locutory decree be prepared accordingly. 



EDWARD THOMPSON CO. v. AMERICAN LAWBOOK CO. 

{Circuit Court, S. D. New York. June 30, 1904.) 

No. 7,951. 

1. CoPTEiBHT — Infeinqement— Use of Citations feom Lawbook. 

A copyright of a law encyclopœaia is not infringed by a subséquent 
work of like character because the author of the second work, în its 
préparation, used llsts of cases bearlng on différent subjects copied from 
the copyrlghted work, and, after examining the authoritles cited, used 
such citations as he considered applicable in support of his own original 
text. 

In Equity. Suit for infringement of copyright. On final hearing. 

Walter Large and Frank P. Pritchard, for complainant. 
Edmund Wetmore and Augustus T. Gurlitz, for défendant. 
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PLATT, District Judge. I am satisfied that the case before me on 
final proofs cannot be distinguished from the case before the trial 
court on affidavits. Indeed, when the preliminary injunction was is- 
sued, Judge L,acombe saw that such resuit was inévitable, and for that 
reason very properly put the cause in such position that an authoritative 
décision upon ati interesting point of law might be reached at an early 
day, thus concluding the whole matter. 

Like a certain disembodied spirit, familiar to every reader, but with 
added strenuosity, this afïair will not down at anybody's bidding. 

The only real attempt at contention now cornes up over "words and 
phrases," but that was in issue on the circuit, and clearly did much to 
induce the injunction relief. The silence of the Court of Appeals in 
respect thereto would indicate to the observing mind that the point 
was thought to be immaterial. Whatever the event, the présent trier 
feels that it is his duty to follow the views of the powers, so far as 
he can interpret them; but beyond that, when he cornes to the case 
in hand, he is glad to find that his own view of the right and of the 
wrong of the controversy coïncides with theirs. True it is that prog- 
ress in the very important department of work in discussion would be 
seriously, almost hopelessly, retarded, if the contrary rule prevailed. 
Nor does it strike the mind of this court that the complainant's piracy 
was the moving cause of the décision in the Court of Appeals. The 
main issue was decided, and the piracy argument was added as clench- 
ing the contention. If at this date it has evaporated from the case, it is 
none the less true that the great issue was fuUy decided contrary to the 
complainant's views. 

The briefs which were handed up at the hearing hâve this pe- 
culiarity : It is very apparent that they are the ones used on the appeal, 
with such emendations and additions as to the counsel seemed appro- 
priate. Perception of that fact aids in cementing the conclusion above 
noted that the présent case is quite what it was when argued upon the 
affidavits. For example, on page 42 of complainant's brief, I find, 
Verbatim et literatim, the argument quoted in 122 Fed., at page 924, 
59 C. C. A. 148, 62 L. R. A. 607. The answer given by the Court of 
Appeals was that the case stated was not the case made by the proofs. 
That answer remains good even now. If the briefs used on appeal 
could bave been copyrighted, and fresh counsel were now pressing the 
matter before me, the later gentlemen might bave been charged with 
''unfair use." Scanning the proofs with ail the favor which complain- 
ant can suggest, the citations of words and phrases and définitions 
were only used by the défendant as guides to the décisions, and for that 
purpose a very limited number were used, since the larger portion were 
lawfully gathered from other sources. In other ways the fountains of 
information were the same to each party ; the only distinction noted 
on the record being that the défendant paid for its excursion into out- 
siders' préserves, while the complainant insists that it had a right to 
browse in other people's pastures, and is defending in another court the 
charge that such actions were wrong. 

Let the bill be dismissed, with costs. 
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ALLEN et al. v. PIELD. 

(Circuit Court of Appeals, Second Circuit. Aprll 21, 1904) 

No. 109. 

1. CoNTBACTS — Action foe Beeach — Efïect of Assignment. 

Défendants contracted for the purchase of the greater part of the 
product of plaintlfC's distillery for 15 seasons, to be dellvered In bond 
at a stipulated priée per gallon. The practical construction placed upon 
the contract by both parties was that It was not assignable by either 
party without the consent of the other. Défendants having made an as- 
signment, plaintiff refused to accept the assignée as a substitute, except 
with the understanding that défendants would still be bound, while de- 
fendants Insisted on such acceptance. PlaintIfC subsequently agreed to, 
and did, deliver to the assignée, as requested by défendants, but with a 
statement to them that he did not waive hls right to hold them if the 
assignée should make default. The contract was treated as In force by 
both parties for several months thereafter, and until both the assignée 
and défendants refused to accept further deliverles or to pay therefor. 
Held, on the évidence, that there had been no breach by plalntlff whieh 
justifîed such refusai, and that plaIntIfC was entitled to reeover damages 
from défendants for their breach. 

2. Same— Bbeach— Measuee of Damages. 

On the répudiation of such contract by défendants without légal right, 
after It had been In effect for one or two seasons, plaintiff was not bound 
to continue to operate his distillery during the remalnder of the term and 
to market the product, for the purpose, if possible, of reducing the dam- 
ages resultlng to him from défendants' breach, but was entitled to sue for 
the breach at once, the measnre of his damages being the différence be- 
tween the contract price and the cost of manufacture. 
S. Same— Evidence of Cost of Peefoemance. 

Evidence of the average cost of manufacturing and the average price of 
the grain used during a séries of years was compétent as furnlshing a 
basis on which the jury might estimate the probable cost during the re- 
mainder of the term. 

4. Same — Construction — Damages Recoveeable fob Beeach. 

A contract by whIch plaintiff agreed to manufacture for défendants, and 
défendants to buy, stated quantifies of whiskey, not less than 3,000 barrels 
each season, for a term of 15 years, at a* stipulated price per gallon, pro- 
vided that. If the price of corn in the Chicago market should be more than 
4.5 cents per bushel on the first Tuesday In October in any year, plaintiff 
should not be obligated to manufacture during that season, but that, If he 
should manufacture to exceed 500 barrels, défendants should hâve the 
right, at their option, to demand the usual quantlty and up to 5,000 barrels 
at the agreed price. Held, that such provision did not render the contract 
unilatéral, but was one for the mutual protection of the parties in a con- 
tlngency which might arise, and the fact that It became operative in one 
season, after défendants had refused to further perform, did not afCect 
plaintiffl's right to reeover damages on account of the breach for subsé- 
quent seasons, and that the effect of such provision on the amount of 
damages which would resuit to plaintiff from the breach during the re- 
malnder of the term was properly left to the détermination of the jury. 

5. Same— Damages Recoveeable for Beeach— Sale of Peoduct to be Manu- 

FACTtTEBD. 

Where plaintiff, who was the owner of a distillery, on the refusai of 
défendants to further perform a contract by which they agreed to take 
and pay for the entlre product of hls distillery for a term of years, except- 

f 5. Contracta for sale of thlngs to be produced or manufactured, see note 
to Star Brewery Co. v. Horst, 58 C. C. A. 303. 

130 F- 
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Ing a certain number of barrels eaeh year, brought suit for breach of the 
eontract, to recover as damages the profit he would bave made durlng the 
remainder o( the term, défendants were entitled to show that plaintiff 
continued to operate his distillery after the breach, and the profits he 
actually made thereby up to the time of trial, and to hâve the same set 
off agalnst his estimated profits under the eontract. 

6. Same— ExPBET Tbstimont. 

In such case défendants were also entitled to a reasonable déduction for 
the less time engaged and the release from the trouble, risk, and responsi- 
bility attending the full exécution of the eontract, and upon the question 
as to the amount of such déduction the testlmony of experts familiar with 
the business in the locality where plalntiffs' distillery was sltuated was 
admissible, if properly limited to the particular matters as to which the 
witnesses had expérience. 

7. Same. 

The eontract contalning a provision that the whiskey was to be delivered 
to défendants in plaintiff's warehouse, and that storage should be paid 
thereon at a stlpulated price per month until it was withdrawn, and it 
being shown that whiskey was customarily left in the warehouse for some 
years, and that there was a profit in its storage, plaintiff was entitled to 
recover damages on account of the loss of storage, which was an item 
presumably taken into considération by the parties when the eontract 
was made. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This cause is brought hère by writ of error from a judgment of the 
United States Circuit Court for the Southern District of New York, 
entered upon a verdict by the jury in favor of plaintiff for $50,000 dam- 
ages for breach of eontract. The plaintiff in the court below has died 
since the commencement of the action, and his estate is represented on 
this appeal by his executors. 

Levy Mayer, for plaintiffs in error. 
William Lindsay, for défendant in error. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

TOWNSEND, Circuit Judge. Prior to the commencement of this 
action, plaintiff was a distiller of whiskey in Kentucky. The défendants 
are wholesale dealers in whiskey at New York. The negotiations be- 
tween the parties herein appear from the record to hâve been opened by 
a letter from défendants to plaintiff, stating that, as they had sold their 
Louisvilie distilleries to the Kentucky Distilleries & Warehouse Com- 
pany, and must hâve goods to substitute for those whiskeys, which they 
no longer handled, if they could make some arrangement with him to 
control the output of his house, under an arrangement extending over a 
term of years, and providing for the restriction of the production within 
what they would consider proper limits, and at a price which would 
make it an object for them to go into such a transaction, the matter 
might be considered. On April 12, 1899, the parties entered into a 
written eontract whereby plaintiff undertook to manufacture and de- 
liver to défendants certain quantities of whiskey, under certain condi- 
tions, for 15 distilling seasons. The material portions of said agree- 
ment are as f oUows : 
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"First : • • • Thls agreement, and ail of Its parts and provisions, shall 
run in favor of and be obligatory upon each of the parties hereto and their 
respective successors, légal représentatives and assigns. 

"Second: The term 'distllling season,' as bereinafter used, shall be held to 
mean the period of time between October Ist of one year and June Ist of the 
following year, and this contract shall continue to be in full force and effect 
for and during a period of flfteen (15) distllling seasons, the first of said fifteen 
(15) distllling seasons beginning on or after October Ist, 1899. 

"Third : The second party [plaintiff] hereby agrées to manufacture for and 
sell and deliver to the flrst party [défendants], and the first party hereby agrées 
to purchase from the second party three thousand (3,000) barrels of whiskey 
during each of said flve (5) consécutive distilling seasons, the first of said 
seasons to begin on or after October Ist, 1899, but the flrst party shall bave 
and is hereby given the exclusive right and option to purchase from the second 
party, and in that event the second party shall manufacture and sell and de- 
liver to the first party not to exceed five thousand (5,000) barrels of whiskey 
during one or more of said five (5) distilling seasons. 

"Fourth : The second party hereby agrées to manufacture for and sell and 
deliver to the first party, and the first party hereby agrées to purchase from 
the second party three thousand five hundred (3,500) barrels of whiskey during 
each of the remaining ten (10) distilling seasons, the flrst of said seasons to 
begin on or after October Ist, 1904, but the first party shall hâve and is hereby 
given the exclusive right and option to purchase from the second party, and 
in that event the second party shall manufacture and sell and deliver to the 
flrst party not to exceed flve thousand (5,000) barrels of whiskey during any 
one or more of said remaining ten (10) distilling seasons. 

"Fifth : The priée at which during each and ail of said distilling seasons 
the second party hereby agrées to manufacture, sell and deliver and the first 
party hereby agrées to purchase said whiskey shall be and is hereby flxed at 
Thlrty (30) cents per proof gallon in bond, original gauges, provided the bona 
fide market price of cash corn be not more than forty-five cents per bushel, 
Chicago Board of Trade, on the first Tuesday in October, in such respective 
distilling seasons. If, on the other hand, said market priée Is, on the date 
and place aforesaid, in any such respective distilling seasons, more than forty- 
five (45) cents per bushel, the second party shall not be obligated to manufac- 
ture, sell and deliver to the first party hereunder any whiskey during such dis- 
tilling season, but if the second party shall, during such distilling season, 
manufacture whiskey In excess of five hundred (500) barrels, then the second 
party shall be obligated to manufacture, sell and deliver to the first party 
during such distilling season at the price of thlrty (30) cents per proof gallon 
the aforesaid respective amount of whiskey during such distilling season, up 
to five thousand (5,000) barrels of whiskey at the option of the flrst party as 
aforesaid. Said whiskey shall be paid for upon the delivery of warehouse re- 
ceipts, on or after the flrst day of the month, sueceeding the month of its entry 
into bond. 

"Sixth : During any of said distilling seasons the second party shall hâve 
the right to manufacture for the use of the second party not to exceed five 
hundred (500) barrels of whiskey during any of said distilling seasons in ex- 
cess of the respective quantities hereinbefore specifled, and if the second party 
shall manufacture more than flve hundred (500) barrels of whiskey during any 
of said distllling seasons in excess of the respective quantities hereinbefore 
specifled, then and in that event, for every barrel of whiskey so manufactured 
in excess by the second party, the second party shall and hereby agrées to 
pay the first party Five Dollars (.$5). It is expressly understood and agreed, 
however, that no part or parcel of said flve hundred (500) barrels of whiskey 
which the second party Is hereby permitted to manufacture for his own use 
during any of said distilling seasons shall be dlrectly or Indlrectly sold or 
disposed of by the second party to any distillery or wholesale liquor dealer In 
the United States. • * • 

"Ninth: The second party further agrées that for ail the whiskeys agreed 
by him to be manufactured for and sold to the first party hereunder, the second 
party will issue to the first party the second party's usual and regular ware- 
house receipts in five (5) barrel certiflcates, • • • and that the rate of 
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Btorage for sald whiskey shall be flve (5) caats per barrel per month, from the 
date of the warehouse reeelpts. • » » 

"Bleventh : It Is f urther expressly understood and agreed that for the pur- 
pose of enabling the first party to ascertain and détermine whether the second 
party bas complied vvith the terms and conditions hereof, the flrst party shall 
hâve and Is hereby glven the right and privilège at any time to examine and 
inspect any and ail of the internai revenue books which are or shall be kept by 
the second party In the opération of the second party's distillery. 

"Twelfth: It is further expressly understood and agreed that ail of the 
whiskey whlch the second party bas hereby agreed to manufacture for and 
sell to the flrst party shall be manufactured by the second party in the dis- 
tillery plant now owned by the second party and knovs^n as J. W. M. Field Dis- 
tillery, near Owensboro, Daviess County, Kentucky, or in such other distillery 
as in case of flre or accident may by the second party be erected or constructed 
or procured In lieu of it as a substitute for the distillery plant so as aforesaid 
uove ovmed by the second party. » * * 

"It Is expressly understood and agreed that during the tertn of this contract, 
the second party shall not and will not, direetly or indirectly, manufacture or 
sell or deliver any whiskey except as hereinbefore otherwise provided, except 
that he may sell as much whiskey, of the manufacture of others, as he sees 
proper." 

The défendants, in making this agreement, were acting on behalf of 
the Kentucky Distilleries & Warehouse Company, known as the "Whis- 
key Trust," but this fact was not communicated to the plaintifï. The 
circumstances leading up to the rescission of the contract and the con- 
troversies in relation thereto appear from the correspondence between 
the parties. Shortly after the exécution of the agreement, plaintifï 
wrote défendants, stating that he purposed to incorporate his distillery, 
and that he would like to convey said contract to the new corporation, 
stating that it would be essential, of course, that the défendants should 
consent to the transfer. The défendants assented to said arrangement, 
and a proposed agreement was forwarded by plaintifï to défendants, 
which provided that the défendants should carry out the contract with 
the new corporation, and that the plaintifï should be bound to the ful- 
fillment of said contract by said corporation. Upon receipt of said con- 
tract the défendants replied as follows: 

"Oetober 28, 1899. 

"Field: Our counsel wUl draw a contract embodylng the assent to your 
transfer to the company. In such contract we will also specify 'that the assent 
is given by the Kentucky Distilleries & Warehouse Company, to whom the 
contract of April 12, 1899, above referred to bas heretofore been assigned by 
Paris, Allen & Co.' " 

And plaintiflf's reply was as follows: 

"Would suggest that P., A. & Co. guarantee the faithful performance of 
Kentucky Company obligations, same as I guarantee for J. W. M. Field, In- 
corporated." 

Shortly afterwards the Kentucky Company forwarded to plaintifï a 
contract signed by it, which provided that the plaintifï should be bound 
for the performance of the contract by the Field corporation, but made 
no provision that the défendants should guaranty the fulfîllment of the 
contract by the Kentucky Company. Plaintifï demurred to this, and on 
November 20, 1899, wrote that, so long as the défendants had gotten 
out of the contract, he expected them to guaranty the fulfîllment of the 
contract by the Kentucky Company. To this letter défendants made no 
reply. On December 2, 1899, the Kentucky Company wrote to plain- 
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tiff requesting him, as it had assumed the contract between him and de- 
fendants, to invoice the whiskey to said company, and make drafts on it 
for amounts due, and attach drafts in accordance with the original con- 
tract. The plaintiff made no reply to this letter, and sent the whiskey 
and drafts to the défendants. Défendants objected to this course, and 
requested plaintiff thereafter to make drafts to the company, as the con- 
tracts had been turned over to it, and it had assumed the same. On 
December 28, 1899, the plaintiff wrote the following letter : 

"Your favor of tbe 14th inst. received. As mj contract is with you, I do 
not want to hâve any dealings in connection with the Kentuclïy Distilleries 
& Warehouse Co., but if you direct me I will malie drafts on that company 
as suggested in your letter, on condition that by doing so I am not to be con- 
sidered as in any way releasing you from the contract between you and me. 
and am willing to make drafts on that company instead of you, simply as a 
matter of convenience to you and for your accommodation. I will continue 
to charge the whiskey to you each month and whenever that company fails to 
pay any draft I will immediately draw on you. If this proposition meets with 
your approval advise me and I will make the drafts as you direct. ïou will 
remember that I wanted to transfer the contract to a corporation formed by 
my sons and myself to operate the distillery and you said that arrangement 
would suit you provided I would guarantee that the corporation would perform 
the contract, and I told you I would. After that and before we accomplished 
anything you suggested you had transferred the contract to the Distilling Co., 
and I wrote you that I was willing provided you would guarantee that that 
corporation should carry out the contract with my corporation, as I had agreed 
to guarantee for mine, but you hâve never answered my letter on that subject. 
and I should be glad if you would do so, as the change should be made if we 
are to make it at ail." 

To this letter défendants made no reply, and the next shipment of 
whiskey was made to the défendants, who paid the same, but they wrote 
the plaintiff stating that, as their interest in the contract had been trans- 
ferred to the Kentucky Company, they would not honor any further 
drafts. On January 13, 1900, plaintiff wrote défendants, repeating his 
claim that he did not propose to accept the Kentucky Company in lieu 
of défendants, unless the défendants would guaranty the performance of 
the contract, and on January 18, 1900, wrote the défendants as follows: 

"I will hâve about 700 barrels of January whiskey in a few days, and if you 
want it made so as to turn over to Kentucky Company I will do so by your 
saylng you want me to do so and it shall in no way préjudice or in any way in- 
validate our contract, and that you will agrée if not protected by the Ken- 
tucky Company, ail drafts in fulflllment of our contract in fuU your flrm will 
carry it out to the letter. Then I will draw drafts and make receipts to theni. 

Thereafter the parties, by letter and telegrams, continued to dispute 
about the question of the assignability of the contract and guaranty of 
performance by défendants, the défendants stating, inter alia, that the 
Kentucky Company was complaining of the nonfulfillment of the con- 
tract, and plaintiff stating that he would continue to forward the whis- 
key to the défendants. On March 28, 1900, the attorney for the Ken- 
tucky Company wrote plaintiff the following letter : 

"The contract of April 12, 1899, between P., A. & Co. and yourself. and the 
correspondence has been submitted to me as counsel for Kentucky Company. 
Ton hâve frequently been advised by P., A. & Co. and the Kentucky Company 
that the April 12, 1899, contract was properly and legally assigned to the Ken- 
tucky Company, which Is, and since April 12, 1899, the date of the assignment 
of the ApriJ 12, 1899, contract to the Kentucky Company, has been entitled to 
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bave you perform the contract according to its provisions. I am of the opinion 
ând hâve so given It to tlie Kentucky Company, that P., A. & Co. hâve a rlglit 
to asslgn the contract. The contract by its very language Is expressly made 
to run in favor of and be obligatory upon the assigns of the parties. The 
Kentueliy Company, being the assignée of the contract and being entitled to 
hâve you perform its provisions, bas demanded of you frequently that you 
make such performance, and thus far you hâve failed and refused to comply 
with such request. 

"If you persist In such failure and refusai on your part you wlll necessitate 
other and différent action on the part of the Kentucky Company, which will 
be compelled to regard your action as a complète and final violation of the 
contract on your part and vcill then undertake to hold you liable for damages 
for non-compliance. 

"You seem to think that you are entitled to bave P., A. & Co., guarantee the 
Kentucky Company. P., A. & Co. having a right to assign the contract, did 
assign it, and the Kentucky Company is entitled to demand strict compliance 
on your part wlth Its provisions. As to whether or not P., A. & Co. would be 
liable in case the Kentucky Company violated the agreenient is a question with 
which the Kentucky Company is not concerned and which is not novv pertinent 
to this discussion. 

"You are already In substantial default, but before advising the company 
to take final action I send you thèse Unes, to which I Invite reply by early 
mail." 

On April 2, 1900, plaintiflF wrote to défendants the foUowing letter : 

"I enclose you a copy of a letter this day written to Levy Mayer, General 
Counsel of Kentucky Distilleries & Warehouse Company by my attorneys, 
Walker & Slack, In relation to my contract with you. I cannot agrée to re- 
lease you from your old obligation assumed In your contract wlth me, and do 
not consider that you hâve the right to be released without my consent. On 
December 28, 1899, I wrote you, ofCering to make drafts upon the Kentucky 
Distilleries & Warehouse Company for each month's production, on condition 
that I should continue to charge you with the goods and crédit you by the 
payments made by the Warehouse Company, and the further considération 
that if that Company should fail to pay at auy time, I should make draft upon 
you. That I was willing to do that for your convenience and accommodation, 
as you had stated that you did not want the trouble of having to make the 
entries on your books. I am still willing to do as I then proposed, but am 
not willing to do anything that will release you from your contract with me. 
* * * It seems to me that if you construe the contract to mean that you 
hâve the right to make a transfer without my consent, and thus release your- 
self, you are wrong in your construction, and if you do not Intend to thus be 
released, then there is no reasonable objection to your agreeing to remain 
bound. 

"I much prefer settllng this matter without lltigatlon, and hope you may 
see your way clear to an amicable adjustment 

"Please let me know your final conclusion." 

The letter enclosed was as follows : 

"We do not think the word 'assigns' as used in the contract can properly 
be construed to mean that either party has the right to substitute another 
in its place, or make any transfer without the consent of the other party to 
the contract. To construe it otherwise would be to construe that whenever P., 
A. & Co. should find It unprofitable, or undesirable, ail that they need do 
would be to make a transfer and tell Field to look to the transférée, and if 
the transférée should become insolvent, Field would be without any enforce- 
able contract. 

"If Field would recognize the Kentucky Company by collecting from It, he 
would be construed as consenting to the transfer. 

"To summavlze the question, Field Insists that P., A. & Co. hâve no right 
to make any transfer or to relieve themselves from their obligations assumed 
under their contract, without his consent, and that he will not consent or do 
any act that will be construed into a consent except they flrst consent to re- 
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main bound. If P., A. & Co. do not Intend to be released from thelr obliga- 
tions, then ail they need do is to agrée to remain bound, as required by Field, 
In his letter of December 28, 1899. 

"We make this suggestion after a partial examination of the authoritles, 
though we think the question is elementary. If P., A. & Co. do not désire to 
relieve themselves of this contract there Is no substantial question involved 
justlfylng litigation." 

Thereafter plaintiiï offered to compromise in order to avoid litigation, 
and défendants refused, threatening plaintiff that he was in danger of 
putting himself in default. On June 23, 1900, plaintiff wrote as fol- 
îows: 

"I certainly hâve never desired any litigation, and do not now désire It, and 
am glad to hear you take the same vlew. In order to avoid ail controversy, 
I am wllling to deliver the whiskey to Kentucky Distilleries & Warehouse 
Co. and accept payment from it so long as it shall continue to recelve and 
pay for same as stipulated In my contract vpith you, but wlll do this wlthout 
waiving, or mtendlng in any way to waive the rlght to demand that you shall 
take sipû pay for the whiskey until the terminatioh of the contract, if at any 
timjdthe Kentucky Distilleries & Warehouse Company shall In future make 
d^^lt. So as directed by you, I will make draft on that Company within 
ri^^;ten days for the remajnder of the past season's crop with warehouse ré- 
écris attached unless In the meantime you shall notify me, after reeeiving ' 
this, not to do so. 

"I assure you that ail I want is to do nothing that wUl be eonsidered a 
waiver of my contract; and as you do not consider that I will waive it with 
you by delivering the whiskey to Kentucky Distilleries & Warehouse Company 
under your direction, I am, of course, wllling to do it." 

Défendants replied as f ollows : 

"We consider that your conduct throughout this whole transaction bas 
made it impossible for us to treat with you upon any basls. 

"We cannot give you directions as to what you should do with the Ken- 
tucky Company. Thèse are questions which must be settled between you and 
that Company. After conférence with our counsel, we do not intend by any 
action of ours to revive any of your rights against us which may bave been 
afCected by your treatment of the transaction. You hâve by your attitude 
placed us on the défensive. You hâve threatened to sue us and we in turn 
must keep ourselves in a position, therefore, where in the event you carry out 
that threat we may take advantage of any technicalities of the situation." 

On July 2, 1900, plaintiiï sent draft, with warehouse receipts, for 
2,200 barrels to the Kentucky Company, which it refused to receive. 
On July 5, 1900, plaintiff telegraphed the Kentucky Company asking for 
an explanation of the refusai. The Kentucky Company replied as fol- 

lows : 

"The papers are incorrect; were returned to the bank with explanation 
to the bank to that effect. We wish to state that in refusing to accept your 
draft for the above reason we do not waive our rights to refuse acceptance of 
any future drafts for any other cause which may exist in our favor under 
our contract with you." 

Plaintiff continued to request an explanation from the Kentucky Com- 
pany and the défendants as to the refusai of the Kentucky Company to 
pay the draft, and for an explanation wherein the papers were incor- 
rect. On July 12, 1900, the Kentucky Company wrote plaintiff as fol- 
lows: 

"The présentation of your draft was the flrst notice we had of your inten- 
tion to carry out your contract. In returning your draft, for the reason 
that the papers were Incorrect, we at once notifled you that there were possible 
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objections to aceepting any draft whlch you mlght présent for whiskey deliv- 
erable under the contract. We hâve been infornied that the owners of your 
recelpts hâve on several occasions failed to obtain whiskey represented by 
sueh recelpts. Before aceepting and paying for the warehouse receipts we 
must Insist that an agent of this Company go through your warehouse for the 
pui'pose of verifylng the recelpt. 

"This oan be easily done. In addition, our executive committee is of the 
opinion that you sliould give this Company a bond with good and sufficient 
surety to secure us agaiust any mistake or error in regard to the whiskey 
covered by the warehouse receipts. Further, we must hâve an inspection of 
each day's run by experts of this Company. We therefore request that you 
will permit our représentative to take samples for each day's inspection of 
the whiskey deliverable to us under our contract for submission to this office 
for approval." 

The subséquent correspondence between the parties is immaterial, ex- 
cept to show that the Kentucky Company, taking advantage of trivial 
and technical mistalces not going in any way to the root of the contract, 
insisted upon the conditions as to bonds and inspection, which were un- 
authorized by the contract. The correspondence, however, shows that 
after July 2, 1900, the date of the tender of whiskey and warehouse re- 
ceipts to the Kentucky Company under the contract, it continued to ne- 
gotiate with the plaintifï, and assumed the existence of the contract dur- 
ing July and August, and on September 25, 1900, it sent to plaintiiï a 
bond to be signed by him, for $100,000, against default in the perform- 
ance of said contract. In said bond the Kentucky Company inserted, 
inter alia, the foUowing statement : 

"Whereas, said contract and ail the rlght, title and interest of said Paris, 
Allen & Co. therein, thereto and thereunder hâve heretofore been assigued and 
transferred by said Paris, Allen & Co. to Kentucky Distilleries & Warehouse 
Co., a corporation o£ New Jersey, and said corporation accepts such assign- 
ment and transfer but desires an instrument of indemnity and protection and 
agrées to beeome the party of the flrst part to said contract in the place and 
stead of said Paris, Allen & Ce, and which assignment is hereby consented to 
by said Field ; and 

"Whereas, said Kentucky Distilleries & Warehouse Co. is ready to carry 
ont the terms and conditions of said contract upon its part to be carried ont 
and performed, provided said Field makes no default in the performance of 
any terms and provisions in said contract contained by him to be performed, 
and provided, furtlier, that this instrument is executed and delivered to said 
Kentucky Distilleries & Warehouse Co." 

To this letter plaintifï made no reply. In October and November, 

1900, plaintiiï and the Kentucky Company had some correspondence in 
regard to the mistakes in the earlier invoices, but no further material 
référence was made to the contract, and plaintifï notified the défendants 
that he would make the whiskey as agreed for them during the season 
of 1900 and 1901, and each month forwarded the whiskey and drew on 
défendants for the amounts due under the contract, but défendants 
failed to pay therefor, and the plaintifï, having originally, in February» 

1901, brought an action to recover damages for the whiskey manufac- 
tured under said contract which défendants had refused to receive, 
abandoned said action, and on October 14, 1901, brought this action, in 
which, inter aHa, it is alleged as follows : 

"Fifth. The plaintiff says that on or about the 12th day of February, 1901, 
and on divers occasions before that time, the said défendants refused to re- 
ceive or to aecept the warehouse receipts tendered, or in any way to perform 
their contract for the purchase of said whiskey, and notified the plaintiff that 
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they were no longer bound by sald contract, and intended no longer to exécute 
and perfonn the same, or any part thereof, during the remainder of the 15 
distiliing seasons, and they permanently abandoned said contract and refused 
to perform the same, or to permit him to perform the stipulations he had 
undertaken to perform, and they denled, and still deny, that they are bound 
to perform, and avow that they do not Intend further to perform or permit 
this plaintifC to perform sald contract, and openly claim that the same is no 
longer in force, and no longer valld or enforceable agalnst them." 

This allégation is admitted by the fifth paragraph of défendants* an- 
swer, in which défendants state, inter alia, that on divers occasions be- 
fore February 13, 1901, they refused to receive or accept the warehouse 
receipts tendered by plaintiff, and that on said date they claimed, and 
still claim, that said contract is no longer in force or vaHd or enforceable 
against them, because of plaintifif's breach thereof, and that by reason 
of such breach they refused to be further bound by said contract. 

As bearing upon the effect of plaintiff's offer to fulfill the contract 
with défendants' assignée, the Kentucky Company, the following letter 
from défendants to plaintifï, dated November 8, 1899, is important: 

"Would it make any différence to you if you waited a little later in the 
season and ran later in the spring? There would be no objection on our part 
or that of the Kentucky Distilleries & Warehouse Co. to June goods. We 
would not want any made in July however. If you can just as well arrange 
in this way — delaylng your starting as late as possible and then running full 
capacity, niaking your last drawing late in June, it would suit our arrange- 
ments very much better. Furthermore, it would hâve a good effect on every- 
body In your neighborhood who is proposing to make whiskey." 

Thus the défendants requested such an extension of the distiliing sea- 
son as would permit deliveries in July. 

The original contract was made without the knowledge of the plain- 
tiff that it was really for the benefît of the Kentucky Company. In 
fact, the first letter from the défendants stated that they had sold out 
their distilleries to the Kentucky Company and wished to substitute 
plaintiff's whiskey in their own business. It appeared from the évidence 
that in 1900 the Kentucky Company was reported to be in failing cir- 
cumstances, and the président of the company testified that, in order to 
save the crédit of the company, he had indorsed for it gratuitously ; that 
"he stood to lose at the time," but by reason of his pride in the success 
of the company he made said indorsements. The court correctly char- 
ged the jury on the question whether the plaintiff or défendants first 
repudiated the contract, and stated that, if the plaintiff was the first 
to repudiate it, he could not recover unless such répudiation was subse- 
quently waived. The court further charged the jury that the défend- 
ants had the right to assign said contract, and were not thereby re- 
leased from liability, and that it was the duty of plaintiff to make 
deliveries to the Kentucky Company under said contract, unless released 
by the acts of défendants. The court then reviewed the correspondence 
between the parties, and the évidence as to the insolvency of the Ken- 
tucky Company, and the claim of the plaintiff that the conduct of de- 
fendants showed that it was their obvious purpose to procure a release 
of the liability under said contract, and the claim of défendants that they 
declined to be bound by the contract because of the breaches on the 
part of the plaintiff already referred to, and that, having once declined 
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to carry it out, the Kentucky Company refused to revive ît except upon 
the furnishing of a bond by plaintiff. The charge of the court on this 
branch of the case was quite full, and much of it was excepted to by de- 
fendants, but thèse exceptions need not be discussed, because the évi- 
dence is ail in writing, 'ànd, in our opinion, warrantiÉ. instructions less 
favorable to défendants than what were actually g^^^p. The évidence 
abundantly justified the conclusion that défendant!- made the assign- 
ment, not in good faith, but for the purpose of sectfring a release from 
their liability under the original agreement, and sought to trick the plain- 
tiff into some act or omission v/hich might be availed of as a plausible 
excuse for défendants' own delinquency, and that the endeavors of plain- 
tiff to reach a fair understanding of the situation were not évidence of 
such a répudiation on his part as would justify the défendants in re- 
scinding the contract. 

The practical construction put upon the contract by both parties was 
that the contract was not assignable by either party without the consent 
of the other party. The plaintiff so stated in his original letter. The 
défendants accepted said statement, and put the same practical inter- 
prétation upon the contract by refusing to accept the plaintiff's proposed 
agreement to assign, and substituting one prepared by their counsel. 
By défendants' proposed contract it was providpd, inter alla, that the 
Field corporation should agrée to perform the said contract with the 
Kentucky Company "the same as though said contract of April 13, 1899, 
had been made by and between" the Kentucky Company and the Field 
corporation, and it specifically provided for a guaranty by the plaintiff 
of performance of the contract by the Field corporation. When the 
plaintiff insisted that he was entitled to a similar gtiatîatity, no reply was 
made to his letter, but the défendants wrote afterwards, giving further 
instructions as to the way in which they, the défendants, wished the con- 
tract to be carried out. Subsequently, when plaintiff shipped whiskey 
to them and drew on them therefor, they refused to honor any further 
drafts, as their interest in the contract had been transferred to the Ken- 
tucky Company; and, when they transferred the shipments of whiskey 
to the Kentucky Company, they explained their conduct on the ground 
that the contract had been turned over to the Kentucky Company, who 
had assumed the same and would pay for the whiskey. Plaintiff offered 
to make shipments to the Kentucky Company as requested by défend- 
ants, on condition that by so doing he was not to be considered as in any 
way releasing défendants from their contract. But the défendants made 
no reply to this letter. The only suggestion made by plaintiff was that, if 
défendants did not intend to take advantage of assignment to the Ken- 
tucky Company in order to secure a release from their obligation, there 
was no reasonable objection to their stating that they agreed to remain 
bound by the contract. The letter of counsel for plaintiff takes the same 
ground, while the letter from counsel for défendants, referring to the 
question as to whether the défendants would be liable by reason of plain- 
tiff's dealings with the Kentucky Company, disposes of the- question by 
saying that it is one "with which the Kentucky Company is not con- 
cerned, and which is not now pertinent to this discussion." The subsé- 
quent correspondence does not show a situation in any way more favor- 
able to défendants, and need not be discussed. 



ALLEN V. FIELD, 



651 



Prior to the close of the distilling season, as exten'ded to July, 1900, 
the plaintiff offered to fulfill the contract with the Kentucky Company, 
and on July 3d duly tendered the whiskey to the Kentucky Company, in 
accordance with the contract. Up to that time the défendants had not 
elected to treat the contract as broken. They continued to treat the con- 
tract as existing for several months thereafter, and, while they were 
making technical objections, they were still negotiating with plaintiff 
and assuming the existence of the contract. In thèse circumstances the 
court would hâve been justified in instructing the jury to render a ver- 
dict for the plaintiff on the ground that défendants had expressly and 
specifically repudiated the contract, when there had been no breach on 
the part of the plaintiff which entitled them to do so. 

Varions errors were assigned to the charge of the court and its re- 
fusai to charge upon the question of damages. Thèse will be considered 
in the order in which they were discussed in défendants' brief. 

The first point is stated as follows : 

"Défendants were entitled to an instruction to the effect that no damages, 
or, at most, only nominal damages, might be recovered agalnst them, because, 
imder the agreement, défendants were entitled not only to the services, but 
the exclusive output of plaintifC's distillery, etc. TJpon défendants' breach, 
plaintlfif was obllgated to employ his services and plant to minimize défend- 
ants' damages. Therefore, in mitigatlon of damages, défendants are entitled 
to be credited with ail revenues which might be obtained by plaintiff in the 
opération of said plant durlng the term of the agreement. Thèse revenues 
could only be ascertained at the expiration of the agreement." 

Thèse questions are raised by exceptions to the refusai of the court 
to charge as follows : 

"That if the jury belleve from the évidence that the plaintiff, Field, on or 
after October 14, 1901, recelved, or could by reasonable efforts bave received, 
contracts for the purehase of ail or a part of his erops about or thereafter 
to be manufactured by hlm for or durlng any part of 13 distilling seasons 
then ensuing, at priées equal to or in excess of the cost of the manufacture 
of the same, it was his duty to make such contracts in order to reduce his 
losses, and, consequently, the damages he clalms in this case." 

Also, by the exception to the admission of évidence showing the cost 
of the manufacture of whiskey during the seasons of 1899-1900, and 
1900-1901, and the average cost or profit of warehousing such whiskey, 
and of the high and low price of cash corn on the Chicago Board of 
Trade for the months of October, from 1873 to 1901, both inclusive, said 
latter évidence having been offered in connection with the probable cost 
of future crops of whiskey. 

The gênerai rule is that an unqualified refusai, without légal excuse, 
to further perform a continuing executory contract, authorizes the in- 
jured party to sue at once for any damage he has suffered from the 
breach. Roehm v. Horst, 178 U. vS. 1, 20 Sup. Ct. 780, 44 L. Ed. 953 ; 
Marks v. Van Eeghen, 88 Fed. 853, 30 C. C. A. 208 ; Masterton v. The 
Mayor, 7 Hill, 61, 42 Am. Dec. 38 ; Devlin v. The Mayor, 63 N. Y. 25 ; 
In re Stem, 116 Fed. 604, 54 C. C. A. 60 ; Hochster v. De La Tour, 2 
El. & Bl. 678. The measure of damages in such a case is the différence 
between the contract price and the cost of manufacture. Hinckley v. 
Pittsburgh Bessemer Steel Ce, 121 U. S. 264, 271, 7 Sup. Ct. 875, 30 L. 
Ed. 967. 
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"Whenever one party thereto is guilty of such a breach as Is hère attrlbuted 
to the défendant, the other party is at liberty to treat the contract as broken, 
and desist from any further effort on bis part to perform; In other words, 
he may abandon It, and recover as damages the profits which he would hâve 
reoeived through full performance. Such an abandomnent is not tecbnically 
a rescission of the contract, but is merely an acceptance of the situation which 
the wrongdoing of the other party bas brousht about" Anvil Mining Co. v. 
Humble, 153 U. S. 540, 14 Sup. Ct 876, 38 L. Ed. 814. 

The défendants do not controvert the doctrine laid down in thèse 
cases, but seek to distinguish the case at bar, on the ground that it in- 
volved the breach of an exclusive output contract; and they contend 
that in such a case it is the duty of the manufacturer, in order to min- 
imize the damage, to dévote his entire capacity to the manufacture of the 
article contracted for for others, if a demand exists for the article. 
Counsel for défendants says in his brief as follows : 

"Plaintiff was bound to continue to operate said dlstillery and employ his 
services in the future years in the same gênerai manner as he would bave 
been obligated to employ them had the agreement been in the course of per- 
formance. * * * If the plaintiff in the présent case could bave sold the 
output of his dlstillery in the market at a price above the cost of production, 
then he sustains no greater damage than the différence between market price 
and the price at which défendants contracted to take the whiskey, and no 
greater damages should bave been awarded him. As we bave already 
pointed out, the plaintiff not only could hâve sold the output of his dlstillery 
in the market at a priée above the cost of production, but at a price consid- 
erably above the price at which Paris, Allen & Co. contracted to take the 
whisliey." 

A preliminary objection to this contention is found in the évidence 
that this agreement was not one for the manufacture and sale of the 
entire output of plaintiff's factory. It was expressly provided that, if 
the price of corn on the first Tuesday of October should exceed 45 cents 
per bushel, the plaintiff would not be obligated to manufacture and de- 
liver the défendants any whiskey ; but that, if he should manufacture in 
excess of 500 barrels in such season, he would then be obliged to manu- 
facture an agreed amount for défendants. Furthermore, it was pro- 
vided that the plaintiff should hâve the right to manufacture for his own 
use not to exceed 500 barrels of whiskey, during any of said distilling 
seasons, in excess of the quantifies to be manufactured for the défend- 
ants, and that he might further manufacture whiskey in excess of said 
500 barrels by a payment of $5 a barrel to the défendants. The only 
limitation upon such manufactures and sales by the plaintiff in excess 
of the amount contracted to be manufactured and sold to défendants 
was that said whiskey should not be sold to any dlstillery or wholesale 
liquor dealer in the United States. But we are not aware of any rule 
of law which would bave obliged this plaintiff, whether his contract was 
for an exclusive output or otherwise, to risk his capital in, and dévote 
the capacity of his factory during a period of years to, the manufacture 
of whiskey in order to attempt to minimize the damages for which the 
défendants are liable by reason of their breach of the contract. No 
fédéral case has been called to our attention which supports any such 
view, or which indicates that a différent rule of law is to be applied in 
the case of a breach of a contract for an exclusive output, as distin- 
guished from other contracts to manufacture. The two fédéral cases 
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cited by counsel for défendants are Warren v. Stoddart, 105 U. S. 224, 
26 L. Ed. 1117, and Wicker v. Hoppock, 6 Wall. 94, 18 L. Ed. 752. 
Thèse cases do not support his contention. In Wicker v. Hoppock the 
court stated that where a party was entitled to the benefits of a contract, 
and could save himself from a loss arising from a breach of it at a 
trifling expense or with reasonable exertions, it was his duty to do so, 
but refused to apply the rule in said case, because the contract was one 
which provided for a payment, as distinguished from one of indemnity, 
and held that, in the former, a recovery might be had as soon as there 
was a breach of the contract, and that the measure of damages was the 
full amount agreed to be paid. In Warren v. Stoddart the court found 
that there had been no breach of contract, and held that no damages 
were recoverable by the défendant, who claimed that said contract had 
been broken, and who sought to set off damages which he had unlaw- 
fully aggravated ; and held that, even if he had been entitled to recover, 
he could not wantonly and unlawfully aggravate the damages. Kincaid 
V. Price (Colo. App.) 70 Pac. 153, and Frazier v. Clark, 88 Ky. 260, 10 
S. W. 806, 11 S. W. 83, were chiefly pressed on the argument in sup- 
port of the exclusive output contention. In Kincaid v. Price, decided by 
the Court of Appeals of Colorado September 8, 1902, it is not clear that 
the fact that the contract was for an exclusive output had any bearing 
on the décision of the court that the measure of damages was the dif- 
férence between the market value and the contract price. The court, 
relying on some statements of text-writers and early décisions of courts 
not of last resort, held that the above rule was the gênerai rule for meas- 
uring damages in actions for breach of such executory contracts. In 
Frazier v. Clark it appeared that the plaintiffs, after breach of the con- 
tract, continued to operate their mill until it was sold, "making as much 
or more profit than would bave been made if the contract had not been 
violated by the défendant." Of the 13 cases cited in support of the al- 
leged distinction, the foregoing are the only ones which involved the 
élément of an exclusive output. In five of the other cases the proof 
showed a tender of other goods or employment to the plaintiff after the 
breach, and an opportunity to make use of the mill, or wagon, or ship 
for the services of which the contract had provided. In Dunn v.Daly, 78 
Cal. 64-0, 21 Pac. 377, the plaintiff himself broke the contract. In Peck 
& Co. V. Kansas City Métal Roofing & C. Co. (Mo. App.) 70 S. W. 169, 
the court applied the rule of master and servant to an advertising con- 
tract. The cases of Everson v. Powers, 69 N. Y. 527, 42 Am. Rep. 
319 ; Bassett v. French (Corn. PL) 31 N. Y. Supp. 667 ; Mt. Hope Ceme- 
tery Association v. Weidenmann, 139 III. 67, 28 N. E. 834 ; and Sommer 
v. Conhaim et al. (Sup.) 54 N. Y. Supp. 146 — are ail personal service 
cases, and, even if analogous to the case at bar, do not support défend- 
ants' contention. 

The rule of damages in personal service cases is laid down in Pierce 
v. Tenn. Coal, Iron & R. R. Co., 173 U. S. 1, 19 Sup. Ct. 335, 43 L. Ed. 
591, where the court says : 

"But he had the rlght to elect to treat the contract as absolutely and finally 
broken by the défendant ; to maintain this action, once for ail, as for a totai 
breach of the entire contract ; and to recover ail that he would hâve received 
in the future, as well as In the past, if the contract had been kept. In so 
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dotag he would slmply recover the value of the contract to hlm at the tlme 
of the breach, Includlng ail the damages, past or future, resultlng from the 
total breach of the contract. * * * In assessing the plaintiff's damages, 
deductioa should, of course, be made of any sum that the plaintiff might hâve 
earned In the past or might earn in the future, as well as the amount of any 
loss that the défendant had sustained by the loss of the plaintiflf's services 
without the defendant's fault." 

The gênerai rule in the case of a manufacturer or vendor is restated 
and applied by the United States Suprême Court in Roehm v. Horst, 
178 U. S. 1, 31, 20 Sup. Ct. 780, 788, 44 L. Ed. 953 : 

"If a vendor is to manufacture goods, and during the process of manufacture 
the contract is repudlated, he is not bound to complète the manufacture, and 
estimate his damages by the différence between the marlcet prlce and the con- 
tract price, but the measure of damage is the différence between the contract 
price and the cost of performance. Hlnckley v. Pittsburgh Company, 121 
U. S. 264 [7 Sup. Ct. 875, 30 L. Ed. 967]. Even if in such cases the manufac- 
tui-er actually obtains his profits before the tlme fixed for performance, and 
recovers on a basis of cost which might hâve been increased or diminished by 
subséquent events, the party who brolie the contract before the time for com- 
plète performance cannot complaln, for he took the risk involved in such an- 
ticipation." 

The évidence as to the cost of producing the two prior crops of whis- 
key, and of the price of corn in preceding years, furnished a basis on 
which the jury might reasonably détermine the probable cost of future 
crops of whiskey. 

"The .iury, in assessing the damages, would be justified in lookiug to ail 
that had happened or was llkely to happen to increase or mitigate the loss 
of the plaintiff down to the day of trial." Hochster v. De La Tour, supra. 

"It should be borne In mlnd that the dlfflculty of making proof sprlngs, like 
the plaintiff's right to recover damages, out of the wrongful act of the re- 
spondents, vfho should not be suffered to reap advantage from their own wrong 
by requiring that kind of proof which their wrongful action has rendered it 
Impossible or difficult for the plaintiff to obtaln." Lincoln v. Orthweln, 120 
Fed. 880, 57 C. C. A. 540. 

In Anvil Co. v. Humble, supra, plaintiffs contracted to remove ail of 
the ore in one of the shafts of defendant's mine. Défendant refused to 
permit plaintiffs to complète their contract. The same objection was 
made there as is hère made — that the future profits were uncertain. 
The Suprême Court held that testimony as to the cost of mining each 
ton of ore, and as to the amount of ore on hand when the work was 
stopped, was admisible to show the profit which plaintiffs would hâve 
made, and said as f ollows : 

"It is true that the cost of mining the remaining ore might dlffer from that 
of mining the ore which had already been taken out. But still, proof of the 
cost of taking out that which had been mined, and of the condition of the 
mine as it was left, furnished a basis upon which a reasonable estimate could 
be made as to the cost of extracting the remaining ore." 

Wakeman v. Wheeler & Wilson Mfg. Co., 101 N. Y. 205, 4 N. E. 264, 
54 Am. Rep. 676. 

We conclude, therefore, that the foregoing exceptions are not well 
founded. 

In connection with said évidence as to the price of corn, défendants 
further contend that, as plaintiff was under no obligation to manufac- 
ture in any year if the price of corn exceeded 45 cents on the Chicago 



ALLEN V. FIELD. 655 

Board of Trade on the first Tuesday of October in said year, the agree- 
ment was not mutually binding, and hence there can be no recovery for 
years subséquent to October, 1901. This question is raised by the refusai 
of the court to charge that, if the jury should find that the price of corn 
in October, 1901, was more than 45 cents, the contract to manufacture 
was optional with the plaintiff, and he could not recover any damages 
by reàson of défendants' refusai to receive and pay for any whislcey 
tlïereafter to be delivered by plaintiff, and to its charge as follows : 

"If you believe from tàe évidence that the plaintiff would hâve taken ad- 
vantage of that provision of the contract in the years 1901 and 1902, when 
the price of corn was in excess of 45 cents per bushel, as appears by the 
proofs, and would not bave manufactured whiskey during those years, then 
you ought not to allow plaintiff any damage for those years, or for any other 
years in whicii you believe from the évidence that he would not hâve manufac- 
tured any whiskey for the use of défendants. • * • The question of the fu- 
ture price of corn as bearing on the plaintiff's damages is of prime importance. 
It is for you to say, from ail the évidence and circumstances what the proba- 
bilitles are with respect to the continuance of the price of corn at the rate 
of 45 cents per bushel, and whether in view of ail the facts, it was probable 
that plaintiff would bave manufactured whiskey at a profit in succeeding 
years, and in years when the price of corn exeeeded the sum stated." 

And counsel for défendants argues that the jury were thus left to 
conjecture whether the price of corn would exceed 45 cents, and, if so, 
whether plaintiff would hâve continued to manufacture, and, if so, 
whether he would hâve met a loss or made a gain, and that the future 
priées were to be determined by the past priées of corn. Counsel for 
défendants hâve referred us to a line of authorities which hold that, 
where a contract is unilatéral by reason of the absence of any obHgation 
on the part of one of the parties to perform, it cannot be enforced, and 
only nominal damages can be recovered for the breach by the other 
party. We are not disposed to question the correctness of this proposi- 
tion, but we think the case at bar does not fall within the rule thus stated. 
It is well settled that a contract for a sale, which leaves it practically 
optional with one of the parties as to the fulfillment of the agreement to 
manufacture or to purchase, the price to be paid, or as to other material 
portions of the contract, will be held to be void, and no damages can be 
recovered for its breach. Troy Laundry Machine Co. v. Dolph, 138 U. 
S. 617, 11 Sup. Ct. 412, 34 L. Ed. 1083 ; American Cotton Oil Co. v. 
Kirk, 68 Fed. 791, 15 C. C. A. 540 ; Crâne v. C. Crâne & Co., 105 Fed. 
869, 45 C. C. A. 96. In the Dolph Case, on which much stress is laid 
by counsel for défendants, the court held that damages could not be 
recovered for the breach of indefinite provisions in respect to an option 
in favor of one party as to a matter merely incidental and subordinate 
to the main contract. But in the case at bar the contract provided for 
the exercise of options by either party as to the performance of the 
main agreement for manufacture, upon sufficient and mutual considéra- 
tions. The option reserved by the plaintiff was not one which neces- 
sarily, or within the contemplation of the parties, extended during the 
whole of the term of the contract, but was a provision for the mutual 
protection of the parties as to said main obligation in case the price of 
corn should be 45 cents per bushel in any season or seasons during the 
term of said contract. It did not give to plaintiff a right arbitrarily to 
terminate the contract, but only on certain conditions, which might 
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never arise. Anvil Co. v. Humble, supra. By the contract the plaintiff 
was absolutely bound to manufacture and deliver the exclusive output 
of his factory, with certain exceptions already noted, during each year 
of the term of the lease. The proviso which relieved him from this 
obligation when the price of corn should exceed 45 cents was one which 
also virtually contained a penalty for such failure to manufacture for 
défendants, in that it denied him the privilège of manufacturing any 
whiskey during such season, except 500 barrels for his own use, unless 
he should also manufacture and deliver to the défendants at the con- 
tract price, and at their option, 5,000 barrels during such season. The 
contract, therefore, was one binding upon the plaintiff, when the price 
of corn was 45 cents, either to manufacture as agreed, or to practically 
close his entire plant. In view of thèse mutual stipulations relating to 
said qualified option, and which served as a considération passing to 
and from each of the parties, we think the obligation was a mutual one, 
and that the question of the right of recovery was properly left to the 
jury under the instructions of the court as given above. 

The contract contained a provision that, in case of fire or accident 
which might prevent plaintiff from manufacturing in any one season, he 
should be excused for such failure. It is not claimed that this provision 
made the contract unilatéral. And if the contract had contained an 
agreement that, in case of a strike, the entire failure of the corn crop, or 
the death of the plaintiff, in any year, the manufacturer should be re- 
lieved from the obligation of fulfilling the contract during the year when 
such casualty happened, it could not reasonably be claimed that such 
agreement constituted a défense against ail claims for damages suffered 
during a period of years by reason of the default of the other party. 
And yet the charge requested by défendants as above was to the effect 
that, if the price of corn at the time when they, the défendants, broke 
the contract, happened to be more than 45 cents per bushel, the plaintiff 
could not thereafter recover any damage by reason of défendants' 
breach. The object sought, in case of a breach of contract, is to secure 
to the party just compensation for his damages suffered by reason there- 
of. It would be a travesty upon justice to apply the rule contended for 
by défendants, and thus enable them to escape ail liability, because of 
the possibility that plaintiff might at some time hâve the right to ex- 
ercise said option, and elect so to do at the penalty of closing his plant. 

The next exception is to the exclusion by the court of évidence that 
whiskey was manufactured by the plaintiff during the season of 1901 
and 1902, and of the price at which said whiskey was sold. It was stip- 
ulated that such évidence, if admitted, would show that the priées re- 
ceived by plaintiff were largely in excess of the contract price. Counsel 
for plaintiff argues that, as défendants had no further interest in plain- 
tiff's business after the répudiation of the contract, it was immaterial 
whether or not he continued thereafter to manufacture. We hâve al- 
ready discussed this contention. But while, in the absence of évidence 
as to plaintiff's actual loss, the rule of damages is as stated above, yet, 
as the first considération is to ascertain actual damages where possible, 
if évidence is available of manufacture and sale after such breach, such 
évidence should go to the jury, in order to enable them the more nearly 
to approximate plaintiff's actual damages. Diamond Co. v. San An- 
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tonio R. R. Co. (Tex. Civ. App.) 33 S. W. 987 ; Hochster v. De La Tour, 
supra; Wakeman v. Wheeler & Wilson Mfg. Co., supra. Especially 
is this so, in view of the admission of évidence as to the value or profit 
to plaintiff derivable from storage. If the jury wrere at liberty to award 
plaintiflf damages for storage during the years succeeding the breach, 
they vfeve bound to deduct therefrom such amounts as plaintiff actually 
received for his warehouse and factory during said season of 1901- 
1902. The exclusion of said évidence vvas clearly error. The ruling 
was directly contrary to the views expressed by the Suprême Court in 
Hinckley v. Steel Co., supra, where the court said as follows : 

"The Circuit Court finds that it wouM hâve eost the plaintiff $50 per ton 
to hâve manufactured and delivered the rails called for by the contract, ac- 
cording to Its terms ; that the profits of the plaintiff, If the conduct of the de- 
fendant had not prevented it from fulfilling the contract, would hâve been $8 
per ton on each of the 6,000 tons, being $48,000 ; and that the plaintiff manu- 
factured and sold to other persons 4,000 tons of rails from the materlals pur- 
chased by it with vrhich to perform the contract with the défendant, and re- 
ceived for such rails $54.60 per ton, and made a profit of $1.60 per ton on the 
4,000 tons, being a profit, in ail, of $6,400. Deducting this $6,400 from the 
$48,000 leaves $41,600, for whieh amount the judgment was flnally entered." 

Error is also assigned to the refusai of the court to permit expert wit- 
nesses to answer the following question : 

"Taking a contract for the sale of the product of a distillery, the contract 
being dated April 12, 1899, covering five distilling seasons for an annual out- 
put of 3,000 barrels, and the next ten distilling seasons for an annual output 
of 3,500 barrels, the distillery being located in Owensboro, Kentucky, and its 
total capacity being about 3,000 barrels, and the total value of the distillery 
and property being about $35,000, and the contract priée of its output being 
30 cents per proof gallon; supposing that two seasons of that contract bas 
elapsed, and that thirteen seasons were stlU to elapse, at the time when the 
contract was rescinded or canceled or terminated, what. In your opinion, 
would be a reasonable déduction for the less time engaged, and for release 
from care, trouble, risk, and responsibility attending a full exécution of the 
contract ; what proportion of the profit which the contract would hâve yielded, 
if any, to the manufacturer?" 

The exclusion of this évidence is now sought to be justified on the 
ground that the witnesses were not qualified to testify as experts, and 
that, in any event, the jury were the sole judges of what déductions 
were to be made. The witnesses duly qualified as experts, and no ob- 
jection was made at the trial on the ground that they were not thus 
qualified. That the défendants were entitled to such déductions is set- 
tled bv the authorities. Hinckley v. Steel Co., supra; Masterton v. 
The Mayor, supra; United States v. Speed, 8 Wall. 77, 19 L. Ed. 449. 
And the court charged the jury to this efïect, as appears from the fol- 
lowing excerpt from the charge : 

"If the jury believe from the évidence that the said défendants committed 
a breach of said agreement of April 12, 1899, then in estimating the damages, 
if any, sustained by plaintiff by reason of such breach after October 14, 1901, 
the jury should make a reasonable déduction for the less time engaged, and 
for release from care, trouble, risk, and responsibility attending a full exécu- 
tion of said agreement by the plaintiff." 

The gênerai rule is well settled that, where a subject is one involving 
spécial knowledge upon subjects as to which the jury are not as well 
able to judge for themselves as one familiar with such matters, the 
130 F.— i2 
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testimony îs properly admitted to aid them in reaching theîr conclusion. 
Transportation Line v. Hope, 95 U. S. 297, 24 L. Ed. 477 ; L. S. & M. S. 
R. R. Co. V. B. & O. & C. R. R., 149 111. 272, 37 N. E. 91 ; Campbell v. 
Mayor (C. C.) 81 Fed. 183. In Herring v. Gage, 13 Fed. Cas. 44, Judge 
Wallace said : 

"By further exceptions the défendants insist that the master's flndings as 
to the actual savings realized by the défendants by the use of this devlce is 
not sustained by the évidence. This flnding is based in part upon the testimony 
of various experts who were famlliar with the practical working of the devlce 
in other mills, and who were permitted to state the quantity of flour lost 
vvhen the device was not used, thus estlmating the saving realized under their 
observations, and basing upon that their opinion of the saving ordinarily 
gained by the use of the device. The conditions under which the device was 
used differed in the différent instances observed by the witnesses. It is con- 
tended that this testimony Is not entltled to considération. To this I cannot 
agrée." 

In the case at bar it would be difficult, if not impossible, for a jury 
in the city of New York to détermine with any degree of accuracy what 
would be a reasonable déduction for time and release from risk and re- 
sponsibility attending the exécution of a contract for the manufacture 
of whiskey during a period of years in a distillery in Kentucky, without 
some testimony from those familiar with such business. The déter- 
mination would involve, inter alla, questions of wear and tear, of Insur- 
ance, of cost of maintenance and care of the property, and the testimony 
of experts on those subjects was compétent and material. The partic- 
ular question, however, was too comprehensive ; it was not calculated 
to elicit the expérience of the witness, from which the jury might hâve 
drawn its own conclusions, but called for a gênerai conclusion of the 
witness upon ail the éléments involved. In other words, it sought to 
substitute the witness for the jury as assessor of the damage, and objec- 
tion to it was properly sustained. 

Error is further assigned to the admission of évidence as to the 
cost of storage of whiskey, and the profit per year on such storage, 
and exception is taken to the refusai of the court to charge that the 
plaintifï was not entitled to recover damages for loss of expected 
profits by reason of the storage of whiskey which might hâve been 
manufactured under said agreement. This question as to the allow- 
ance of damages for lost profits on storage is not free from doubt. 
In view, however, of the distinct provision in the contract for pay- 
ment of storage, we think it was compétent to show the usual custom 
as to storage in such cases, as indicating the profit which was in 
the minds of the parties when the contract was entered into, eSpecial- 
ly in view of the testimony of one of the défendants: 

"The profits which would hâve been realized had the contract been per- 
formed, and which hâve been prevented by its breach, are included In the 
damages to be recovered in every case where such profits are not open to the 
objection of uncertalnty or of remoteness, or where, from the express or Im- 
plled terms of the contract itself, or the spécial clrcumstances under which it 
was made, it may be reasonably presumed that they were withln the intent 
and mutual understanding of both parties at the tlme it was entered into." 
Howard v. Stillwell & Blerce Mfg. Co., 139 U. S. 199, 206, 11 Sup. Ct. 500, 50a 
35 L. Ed. 147. 
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Cincinnati Gas Co. v. Western Siemens Co., 152 U. S. 200, 14 
Sup. Ct. 523, 38 L. Ed. 411. 

It was conceded that the universal custom of the whiskey trade 
is to keep Kentucky whiskey in the warehouse for several years, and 
that there is a profit in such business. One of the défendants testi- 
fied that the business of warehousing whiskey is a very safe source 
of revenue to the distiller, and that, even if the distiller were to sell 
his product at cost, he could still count upon the average of three or 
four years' storage of the whiskey before it leaves his hands. The 
charge of the court on this point was as follows: 

"It is claimed that the sum of five cents per barrel for storage monthly 
which the défendants agreed to pay, would hâve been a strong inducement to 
continue such manufacture, espeeially as it is the custom of the trade to 
allow barrels of whiskey to remain in storage for two or three years after 
manufacture. Thls is an item of testiœony which you should consider ; in 
connection, however, with the fact that it does not appear how long the whis- 
key would hâve remained in storage if the contract had been performed. Its 
disposition was absolutely in the control of the défendants after the delivery 
of the warehouse receipts to them. The warehouse reeelpts were constructive 
deliveries of whiskey, and are transférable by indorsement And it follows 
that whiskey which remains on storage, and which has been delivered in the 
manner stated, may be removed from storage whenever the owner desires its 
removal. You should consider thèse cireumstances in making your calcula- 
tions to ascertaln plaintiff's gain and profit, provided you conclude he has sus- 
tained damage." 

We think this charge was justified by the évidence, and was suf- 
ficiently favorable to défendants. 
The judgment is reversed, and the case remanded for a new trial. 



McKNIGHT ct al. v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit May 2, 1904.) 

No. 1,036. 

1. Indians— Action by United States to Protect Rights— Cattle Issued 
roE Stockbaising Pubposes. 

Under the act of Congress ratifying agreements made with Indian 
. tribes In Montana, including the Blackfeet, which provide, inter alla, for 
the issuance of cattle to such Indians for stockralslng purposes, and that 
ail such cattle and their increase shall bear the brand of the Indian De- 
partment, and shall not be sold, exchanged, or slaughtered, except by 
consent of the agent in charge, an Indian to whom such cattle are issued 
acquires only a conditional ownership for the purposes stated in the act, 
and it is the right and duty of the United States to protect such owner- 
ship, for which purpose it may maintain an action in a fédéral court in 
behalf of an Indian from whom cattle so issued hâve been unlawfully 
taken ; and such right Is not affected by the fact that an Indian In whose 
behalf such an action is brought is a vi'oman who is married to a white 
man, and has thereby become a citizen of the United States, but who re- 
mains on the réservation with her tribe — it being expressly provided 
by Act Aug. 9, 1888, c. 818, 25 Stat. 392, 1 Supp. Rev. St. p. 608, that such 
marrlage and citizenship shall not "impair or In any way affect the right 
or title of such married Woman to any tribal property or interest therein." 
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2. Uhitéd States— Action bt— Effect of State Statutes. 

The rlght of the United States to maintain an action In respect to a 
governmental matter cannot be afïected by a state enactment requirlng 
a notice to be given or deinand made as a condition précèdent to suit. 

3. Shebiffs— Levy of Attachment— Seizisg Peoperty of Thied Pebson. 

A sheriff is net protected in levylng an attacliment against a man on 
cattle owned by liis Indlan wife residing on a réservation, wliich cattle 
she could not lawfully dispose of, except with the consent of the Indian 
agent, and which, as required by law, bore the brand of the Indian De- 
partment, as well as her own brand, which was différent from that of 
her husband; and it is immaterial that they were in the possession of 
the husband, or with cattle owned by hini — the brands being sufficient 
to put him on inquiry as to the ownership. 

i. Confusion of Goods — Application of Doctrine — Cattle. 

The doctrine of confusion of goods has no application to cattle or horses, 
or other property of similar natnre, that can be readily identifled. 

5. Conversion— Evidence of Ownership- Déclarations of Peeson in Pos- 

session. 

In an action against a sherlfC and an attaching créditer for conversion 
of property of the debtor's viàfe by Its seizure and sale under the attaeh- 
ment, déclarations of the husband to the créditer that the property was 
in his possession and that he was the owner are not admissible to prove 
his ownership as against plaintlff, especially where such déclarations 
were made prier to the suit, and were therefore not a part of the res 
gestse. 

6. Same— Action by United States. 

In an action by the United States, as guardlan of an Indian woman, 
for the conversion by défendant of cattle issued to her by the govern- 
ment for stockralsing purposes, and which she had no power to dispose 
of, déclarations by her as to the ownership of the cattle are inadmissible 
against the plaintiff. 

7. Same— Déclarations of Officer in Making Levy. 

Déclarations of an offieer, in making a levy, going to show his knowl- 
cdge that the property levied on was owned by a thlrd person, or that 
he was put on inquiry as to such ownership, are admissible in an action 
in behalf of such tliird person for the conversion. 

8. Trial— Séparation of Jury— Admonition. 

The failure of the court, on the séparation of the jury for a noon recess 
during a trial, to admonish them against converslng about the case or 
forming an opinion thereon, as required by a statutory provision, is not 
a materlal error, where the admonition had been given on their previous 
séparations during the same trial. 

9. Same— Remares of Court to Jury— Harmless Eeeor. 

Remarks of the court in its charge to the jury with respect to the con- 
duct of the case by counsel held, whlle improper, not to hâve constituted 
prejudicial error. 

In Error to the District Court of the United States for the Dis- 
trict of Montana. 

McConnell & McConnell, for plaintiffs in error. 
Cari Rasch, U. S. Atty. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

ROSS, Circuit Judge. This action was brought by the United 
States, as guardian of Joséphine Hall, an Indian woman, for the con- 
version by the défendants to the action of 34 head of cattle, alleged 
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to hâve been owned, held, and possessed by this Indian, subject to 
the control of the governmcnt, and of the value of $1,135. The an- 
swer of the défendants put in issue the averments of the complaint, 
and also alleged in défense that the défendant Taylor is, and was at 
the times in question, the duly elected, qualifîed, and acting sheriff 
of the county of Teton, state of Montana; that on the 25th day of 
September, 1901, one John Hall was, and from thenceforth until 
November 9, 1901, remained, the sole owner of the cattle mentioned 
in the complaint ; that thereafter, to wit, on the 25th day of Septem- 
ber, 1901, an action was commenced by the défendant McKnight 
against John Hall in the district court of the Eleventh judicial dis- 
trict of the State of Montana, in and for the county of Teton, to re- 
cover the sum of $603.72, with interest thereon at the rate of 1 per 
cent, per month from May 8, 1900, with attorney's fées and costs of 
suit, according to the terms of a certain promissory note of said Hall ; 
that process was duly issued and served upon Hall in that action, and 
on September 25, 1901, a writ of attachment was regularly issued 
therein in due form, which writ of attachment was placed in the 
hands of the défendant Taylor, as sheriff of the county, with instruc- 
tions to levy the same upon the cattle mentioned in the complaint, 
which was accordingly donc ; that on the 25th day of October, 1901, 
judgment was duly entered in the action of McKnight against John 
Hall for the sum of $763.65, upon which exécution was duly issued in 
due form, under which the cattle in question were sold for the sum 
of $1,347 on November 12, 1901; and that John Hall was the owner 
of and in possession of the cattle at the time of the levy. Thèse aver- 
ments of the answer were put in issue by the replication filed by the 
plaintiff. The case came on for trial before the court with a jury, 
and resulted in â verdict and judgment for the plaintiff, and is brought 
hère by the défendants below on writ of error. 

The first,. and principal, contention on the part of the plaintiffs in 
error is that the court below was without jurisdiction of the subject- 
matter of the action, "for the reason that Joséphine Hall is a citizen 
of the United States, and this action is between citizens of the same 
State, and the amount involved does not exceed $2,000, and the 
United States is not a proper party plaintiff in this action." The case 
shows that some years prior to the transactions in question José- 
phine Hall married John Hall, who was a white man and a citizen of 
the United States. Joséphine Hall was a member of the Blackfeet 
tribe of Indians, and as a matter of fact lived upon its réservation and 
received from the government, through its agent there, issues of 
cattle and other things, like the other Indians of the tribe. John 
Hall entered upon a pièce of public land, situated across a creek that 
separated such public land from the Indian réservation, and entered 
that pièce of land as a homestead, and claimed his résidence thereon, 
which was but a short distance from the house in which his Indian 
wife actually lived, and where he visited her, as she also did him, oc- 
casionally. 

The act of Congress of February 8, 1887, entitled "An act to pro- 
vide for the allotment of lands in severalty to Indians on the various 



662 130 FKDBRÂL REPORTER. 

réservations, and to extend the protection of the laws of the United 
States and the territories over the Indians, and for other purposes" 
(34 Stat. 388, c. 119, 1 Supp. Rev. St. pp. 534, 536), provided in its 
sixth section as follows : 

"Sec. 6. That upon the completioB of sald allotments and the patentlug of 
the lands to said allottees, each and every member of the respective bands 
or tribes of Indians to whom allotments hâve been made shall hâve the ben- 
efit of and be subject to the laws, both civil and crimlnal, of the state or 
terrltory in which they may réside ; and no territory shall pass or enforce 
any lav? denying any such Indian virithin Its .iurlsdictlon the equal protection 
of the law. And every Indian born within the territorial limits of the United 
States to vphom allotments shall hâve been made under the provisions of this 
act, or under any law or treaty, and every Indian born within the territorial 
limits of the United States who has voluntarily taken up. within said limits. 
his résidence separate and apart from any tribe of Indians therein, and has 
adopted the habits of civilized life, is hereby deelared to be a citizen of the 
United States, and is entitled to ail the rlghts, privilèges, and Immnnities of 
such citizens, whether said Indian has been or not, by birth or otherwise. a 
member of any tribe of Indians within the territorial limits of the United 
States without In any manner impairlng or otherwise afifecting the right of 
any such Indian to tribal or other property." 

The first and second sections of Act Aug. 9, 1888, c. 818, 25 Stat. 
393, 1 Supp. Rev. St. p. 608, entitled "An act in relation to marriage 
between white men and Indian women," are as follows : 

"Be It enacted," etc., "that no white man, not otherwise a member of any 
tribe of Indians, who may hereafter marry an Indian woman, member of any 
Indian tribe In the United States, or any of its territories except the five civ- 
ilized tribes in the Indian Territory, shall by such marriage hereafter acquire 
any right to any tribal property, privilège, or interest whatever to which any 
member of such tribe Is entitled. 

"Sec. 2. That every Indian woman, member of any such tribe of Indians. 
vi'ho may hereafter be marrled to any citizen of the United States, Is hereby 
deelared to become by such marriage a citizen of the United States, with ail 
the rlghts, privilèges, and immunities of any such citizen, being a marrled 
woman: Provided, that nothing In this act contalned shall Impair or in any 
way afCect the right or title of such marrled woman to any tribal property 
or any Interest therein." 

It has been held by this court, by the Circuit Court of Appeals for 
the Eighth Circuit, by the Suprême Court, and by other courts, that 
the citizenship conferred upon the allottees under and by virtue of 
the act of February 8, 1887, did not operate to withdraw them from 
the supervision, control, and protection of the government, but that 
such Indians still remained wards of the nation. United States v. 
Rickert, 188 U. S. 433, 33 Sup. Ct. 478, 47 L. Ed. 533 ; Farrell v. 
United States, 110 Fed. 943, 49 C. C. A. 183 ; Eells v. Ross, 64 Fed. 
417, 13 C. C. A. 305 ; United States v. Logan (C. C.) 105 Fed. 340 ; 
United States v. Flournoy Live Stock & Real Estate Co. (C. C.) 69 
Fed. 886; State v. Columbia George (Or.) 65 Pac. 604, 610. In 
and by its act of August 9, 1888, declaring that every Indian woman, 
member of a tribe, who shall thereafter be married to a citizen of 
the United States, shall "become by such marriage a citizen of the 
United States, with ail the rights, privilèges, and immunities o£ any 
such citizen," Congress expressly added that nothing in the act con- 
tained "shall impair or in any way afifect the right or title of such 
married woman to any tribal property or interest therein." 
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By Act May 1, 1888; entitled "An act to ratify and confirm an 
agreement with the Gros Ventre, Piegan, Blood, Blackfeet, and 
River Crow Indians in Montana, and for other purposes," the 
United States, in considération of certain cessions and relinquish- 
ments on the part of those Indians, agreed — 

"To advance and expend annually for the period of ten years after the rat- 
ification of this agreement, under direction of the Secretary of the Interior, 
for the Indians now attached to and receivlng rations at the Fort Peck agency, 
one hundred and slxty-flve thousand dollars; for the Indians now attached 
to and receivlng rations at the Fort Belknap agency, one hundred and fifteen 
thousand dollars, and for the Indians now attached to and receivlng rations 
at the Blackfeet agency, one hundred and flfty thousand dollars, in the pur- 
chase of cows, bulls, and other stock, goods, clothlng, subsistence, agricultural 
and mechanlcal implements, In providing employées, in the éducation of In- 
dian children, procuring medlcihe and médical attendance, in the care and 
support of the aged, sick, and inflrm, and helpless orphans of sald Indians, 
in the érection of such new agency and school buildings, mills, and black- 
smith, carpenter, and wagon shops as may be neeessary, in assistlng the 
Indians to build houses and inclose their farms, and in any other respect to 
promote theIr eivilization, comfort, and improvement: Provided, that in the 
employment of farmers, artisans, and laborers, préférence shall in ail cases 
be given to Indians residing on the réservation who are well qualified for such 
positions: Provided further, that ail cattle issued to said Indians for stock- 
raising purposes, and their progeny, shall bear the brand of the Indian De- 
I)artment, and shall not be sold, exchanged, or slaughtered, except by con- 
sent or order of the agent in charge, until such time as this restriction shall 
be removed by the Commissioner of Indian Affairs." 25 Stat. 114, c. 213, 
art. 3. 

And article 5 of the same act is as follows : 

"In order to encourage habits of Industry, and reward labor, it Is further 
understood and agreed, that in the giving out or distribution of cattle or other 
stock, goods, clothing, subsistence, and agricultural implements, as provided 
tor in article 3, préférence shall be given to Indians who endeavor by honest 
labor to support themselves, and especially to those who in good faith un- 
dertake the cultivation of the soil, or engage in pastoral pursuits, as a means 
of obtalning a livelihood, and the distribution of thèse beneflts shall be made 
from time to time, as shall best promote the objecta specifled." 

By article 3 of the agreement with the Indians of the Blackfeet 
Indian réservation in Montana, of date September 26, 1895, it was 
agreed: 

"That in the employment of ail agency and school employées, préférence 
in ail cases be given to Indians residing on the réservation, who are well 
qualified for such positions: and that ail cattle issued to said Indians for 
stock-raising purposes, and their progeny, shall bear the brand of the Indian 
Department, and shall not be sold, exchanged, or slaughtered except by the 
consent of the agent in charge until such time as this restriction shall be re- 
moved by the Commissioner of Indian Affairs." Act June 10, 1896, c. 398, 29 
Stat. 355. 

By Act July 4, 1884, c. 180, par. 3, 23 Stat. 76, 1 Supp. Rev. St. 
p. 450, it was provided : 

"That where Indians are in possession or control of cattle or their increase, 
whieh hâve been purchased by the government, such cattle shall not be sold 
to any person not a member of the tribe to which the owners of tbe cattle 
belong, or to any citizen of the United States, whether Intermarried with the 
Indians or not, except with the consent, in writing, of the agent of the tribe 
to which the owner oi possessor of the cattle belongs. And aU sales made 
in violation of this provision shall be void, and the offending purchaser on 
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conTictlon thereof shall be fined not less than flve hundred dollars, and im- 
prisoned not less than six months.'" 

By Act June 7, 1897, c. 3, 30 Stat. 62, 90, it is provided: 
"That ail children born of a marriage heretofore solemnlzed between a 
white man and an Indian woman by blood and not by adoption, where said 
Indian woman is at this time or was at the time of her death recognlzed by 
the tribe, shall hâve the same rights and privilèges to the property of the 
tribe to which the mother belongs or belonged at the time of her death, by 
blood, as any other member of the tribe, and no prlor act of Congress shall 
be construed as to debar such child of such right." 

Sections 2127 and 2138 of the Revised Statutes are as follows : 

"See. 2127. The agent of eaeh tribe of Indians, lawfully residing in the In- 
dian country, is authorized to sell for the benefit of such Indians any cattle, 
horses, or other live stock belonging to the Indians and not reguired for thelr 
use and subsistence, under such régulations as shall be established by the 
Seeretary of the Interlor. But no such sale shall be made so as to interfère 
with the exécution of any order lawfully Issued by the Seeretary of War, 
connected with the movement or subsistence of troops. * * •" 

"Sec. 2138. Every person who drives or removes, except by authority of an 
order lawfully issued by the Seeretary of War, connected with the movement 
or subsistence of troops, any cattle, horses, or other stock from the Indian 
country for the purposes of trade or commerce, shall be punishable by imprison- 
ment for not more than three years, or by a fine of not more than five thou- 
sand dollars, or both." 

Thèse agreements and statutory enactments very clearly show that 
cattle purchased by the government and issued to the Indians of 
a tribe are not tlieirs absolutely and unconditionally, but, as is ex- 
pressly provided by law, are provided and issued for the purpose of 
promoting "their civilization and improvement," and to "encourage 
habits of industry" among them, the aliénation and slaughtering of 
which cattle, without the consent of the government's agent in 
charge of the réservation, is expressly forbidden. The right and 
duty of the government to protect such conditional ownership of 
the Indians does not admit of doubt. United States v. Flournoy 
Live Stock & Real Estate Company (C. C.) 6d Fed. 886; Id. 
71 Fed. 576 ; United States v. MuUin (D. C.) 71 Fed. 685 ; United 
States v. Winans (C. C.) 73 Fed. 72; Beck v. Real Estate Co., 65 
Fed. 30, 12 C. C. A. 497; Truscott v. Hurlbut Land & Cattle Com- 
pany, 73 Fed. 64, 19 C. C. A. 374, and cases supra. 

The act conferring citizenship, with its accompanying rights, 
upon Indian women who marry white citizens of the United States, 
expressly déclares, as has been seen, that nothing in the act "shall 
impair or in any way affect the right or title of such married woman 
to any tribal property or interest therein." The marriage of José- 
phine Hall to John Hall did not, therefore, extend her rights in the 
cattle in question, which remained precisely as they were before 
such marriage. 

It is provided by a statute of Montana that: 

"If Personal property attached be claimed by a third person, he shall give 
notice thereof to the sherifE and deliver to him an affidavit stating his claim, 
ownership, and a description of the property, and unless the plaintiff within 
ten days after receiving notice thereof give the sherifC a good and sufficient 
bond to indemnify hlm against loss or damage by reason of retalnlng said 
property, the sherlfC shall deliver the same to such person." Section 906, Code 
Oiv. Proe. Mont. 
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And it îs insisted on the part of the plaintiffs in error that, if the 
cattle in question were the property of Joséphine Hall, the giving 
of the notice and the making of the afSdavit provided for by this 
statute "is a condition précèdent to Joséphine Hall's right of action 
against the sherifif for the conversion of this property." A sufficient 
answer to this suggestion is that this action is brought by the 
United States, and that its rights in a governmental matter are not 
afïected by state enactments. Pond et al. v. United States et al., 
111 Fed. 989, 49 C. C. A. 582, and cases there cited. We need not, 
therefore, inquire whether or not section 906 of the Montana Code, 
concerning the claim and delivery of personal property, could op- 
erate to defeat an action for the conversion of such property, where 
no notice or demand prior to the bringing of suit is alleged or shown. 

Nor did the court below err, as is contended on behalf of the 
plaintiiïs in error, in refusing to instruct the jury that, if the cattle 
in question were in the possession of John Hall when they werc 
seized, the défendant Taylor would not be liable, unless Joséphine 
Hall had designated the cattle belonging to her, and demanded their 
return, with which demand the sherifî refused to comply. It ap- 
pears from the évidence, as has been said, that, notwithstanding her 
marriage to John Hall, Joséphine Hall continued to actually réside 
on the réservation, and received from the government its regular 
issues of cattle and rations, along with the other Indians of the 
tribe. It further appears that prior to her receipt of any cattle from 
the government her father gave her three head, her uncle one, and 
her brothers four, making eight head in ail, and that in the years 
1895 and 1896 eleven head were issued to her by the government, 
and in 1901 seven head more. Rule 360 of the Régulations of the 
Indian Office provides as follows : 

"When cattle are issued to Indians, either for work oxen or for breeding 
pui'ijoses, each animal must be branded, In addition to the I. D. brand, wittt 
a private mark to indicate the person to whom it is issued. A record of sucli 
private marks must be kept in the agency office. The agent is also required 
to see that the increase of ail Issued cattle is similarly branded." Régula- 
tions of the Indian Office, 1894, p. 76. 

Ail of the cattle issued to Joséphine Hall were, in accordance 
with the foregoing régulations of the Indian Department, branded 
with the letters "I. D." (indicating "Indian Department"), and it 
appears that a private brand, "B. E.," signifying "Beaver Eyes" 
(the Indian name of Joséphine Hall), was selected by the agent 
of the réservation for her, and also placed upon the cattle issued to 
her. It further appears that in the 3'^ear 1897 Joséphine Hall pur- 
chased from one Gardiner a brand called the "Y. G." brand, and 
from that time on her cattle and the increase thereof were branded 
with the I. D. and the Y. G. brands. John Hall, it appears, was the 
owner of a brand spoken of in the record as the "Réel" brand, con- 
sisting of a cross with a "T" on each end of it; and he, also, had 
some cattle with his brand running on the réservation. It appears 
from the évidence that in making the levy the deputies of the 
défendant sherifî entered upon the réservation and there rounded 
up cattle that were herding together, including the cattle of José- 
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phine Hall, as well as some of John Hall. ;||py also levîed upon 
19 head at the place of one Prendergasti; hraost of which were 
branded with the I. D. and Y. G. brands, '«vhich had been driven 
there by John Hall en route to Browning for shipment to Chi- 
cago, provided (according to John Hall's testimony) a permit could 
be obtained from the Indian agent at Browning consenting to the 
shipment of Mrs. Hall's cattle. The évidence, however, is that 
Mrs. Hall did not authorize her husband to sell her cattle, and did 
not know that he had driven any of them away, for the purpose of 
shipment or otherwise. 

The obvions duty of an officer in executing a writ of attachment 
is, as held by this court in St. Paul, etc., Railway Company v. 
Drake, 44 U. S. App. 271, 276, 72 Fed. 945, 19 C. C. A. 252, to levy 
upon property of the défendant to the writ, and not upon the 
property of somebody else. He lias, as was said by the Suprême 
Court in Buck v. Colbath, 3 Wall. 334, 343, 18 L. Ed. 257— 

"A very large and important fleld for the exercise of hls judgment and dis- 
crétion, flrst, In ascertalning that the property on which he proposes to levy 
is the property of the person against whom the writ is dlrected; secondly, 
that it is property which by law is subject to be taken under the writ ; and. 
thirdly, as to the quantity of such property necessary to be seized in the ca.se 
in hand. In ail thèse particulars he is bound to exercise his own judgment. 
and is legally responsible to any person for the conséquences of any error or 
mistake in its exercise to his préjudice. He is so liable to plaintiff, to de- 
fendant, or to any third person whom his erroneous action in the premises 
may injure." 

Even if it be conceded that the différent brands upon thèse cattle 
were not of themselves enough to put the officer upon inquiry as 
to their ownership, it appears from the testimony of the deputy 
sheriff who made the levy that he had sufficient knowledge of a 
controversy to put him upon inquiry as to the ownership ; his testi- 
mony upon redirect examination being: 

"I was dlrected speeifically and positively to take ail the Y. G. cattle. Those 
were Mrs. Hall's cattle, or considered as hers in the neighborhood, from ru- 
mor." 

The doctrine relating to "confusion of goods," relied on by coun- 
sel for the plaintifïs in error, has no application to cattle and horses, 
and things of a similar nature, that may be readily identified. The 
Idaho, 93 U. S. 575, 23 L. Ed. 978; Claflin v. Beaver (C. C.) 55 
Fed. 576 ; Carlton v. Davis, 8 Allen (Mass.) 94 ; Moore v. Bowman, 
47 N. H. 494, 502 ; Capron v. Porter, 43 Conn. 383 ; Brown v. Bacon, 
63 Tex. 595 ; Drake on Attachment (7th Ed.) § 199. 

In the course of the trial the défendant McKnight testified, in 
effect, that prior to the commencement of his action against John 
Hall he went to the ranch of the latter for the purpose of coUecting 
his note, and that Hall there said to him, "I hâve got the cattle ail 
rounded up and intend to ship them to Chicago from Baltic in a few 
days," but that he (McKnight) replied that it would be more satis- 
factory to him for Hall to settle the note before he shipped the cat- 
tle; that Hall said: 

"AU right; I will corne in and square this. I will pay you this as I can 
get the money from Kingsbury and Davles." 
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An objection and motion to strike this testimony out havîng been 
made, the court said : 

"Do you expect to prove that he had thèse cattle and owned them? If so, 
you must prove it by somethlng more than John Hall's déclaration." 

To vvhich counsel for the défendants responded: 

"We do, and we expect to offer to prove by this witness that John Hall was 
the owner of the cattle whose conversion is now being sued for ; that he was 
in possession of them, and about to ship them to Chicago, and while exercia- 
ing acts of ownership and control over thèse very cattle he ofCered to mort- 
gage them to McKnight to so'-nre his debt to him, or, if McKnight would wait 
until he shipped them to Ciiioago, he would turn over the proceeds of the 
sale of them to JIcKnight, and stated to McKnight that the cattle were his. 
This offer of proof is made for the purpose of showing that the cattle be- 
longed to John Hall, and also for the purpose of impeaching Hall as a wit- 
ness. (Motion to strilie [out] granted, and offer of proof denied by the court. 
The défendants excepted.)" 

It is insisted on the part of the plaintiffs in error that such déc- 
larations of John Hall in respect to the ownership of the cattle were 
admissible. We do not think so. Conceding, but without holding, 
that the déclarations of one in possession of personal property, in 
respect to the character of such possession, are admissible in évi- 
dence against strangers on the issue of ownership, yet an insuper- 
able objection to the proposed déclarations in the présent case is 
that they were not made at a time when they could be properly re- 
garded as a part of the res gestse. Mutual Life Insurance Company 
V. Logan, 87 Fed. 637, 6-15, 31 C. C. A. 172; Mack v. Porter, 72 
Fed. 236, 242, 18 C. C. A. 527 ; Crawford v. Crawford (Kan. Sup.) 
55 Pac. 842 ; Low v. Schaffer (Or.) 33 Pac. 679 ; Alexander v. Jen- 
nings, 78 Tenn. 419; Coxe v. Milbrath, 110 Wis. 499, 86 N. W. 174; 
1 Greenleaf on Evidence, § 110 ; Wharton on Evidence, § 259 ; 24 
A. & E. Encyc. of Law (2d Ed.) p. 691. 

It is further contended on the part of the plaintiffs in error that 
the court below erred in sustaining objections to questions to José- 
phine Hall by which it was sought to show that she had told the 
défendant McKnight in 1897 that the cattle issued to her by the 
government had been taken by people to whom she was indebted, 
and in sustaining like objections to a question put to the witness 
McKnight. The ruling of the court below was right. Thèse cat- 
tle, like the personal propertv spoken of by the Suprême Court 
in United States v. Rickert, 188 U. S. 432, 443, 23 Sup. Ct. 478, 483, 
47 L. Ed. 532, were purchased with the money of the government 
and were furnished to the Indians "to induce them to adopt the 
habits of civilized life. It was, in fact, the property of the United 
States, and was put into the hands of the Indians to be used in 
exécution of the purpose of the government in référence to them." 
It is not pretended that the government ever consented to a dis- 
position of the cattle by Joséphine Hall, and it is plain that no 
déclaration of hers could aiïect its right and duty to protect her. 

It is also urged on behalf of the plaintiffs in error that the court 
below improperly permitted John Hall to give in évidence a con- 
versation he had with the deputies of the défendant sheriff. Hall, 
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having testified that he had a conversation with tîiem în respect to 
some of the cattle that they had levied upon and had in charge, was 
asked : 
"What was sald?" 

To which he was permitted to answer, over the objection and ex- 
ception of the défendants, as follows: 

"A. I rode up to them. They had that llttle bunch of cattle and was driv- 
ing them off. The uridersherifî of Mr. Taylor said: 'We are coming to get 
the rest of them.' I said: 'What are you going to do with them?' 'Why,' he 
says, 'we will sell them, I reclîoii, when we get around to it.' There must 
hâve been twenty head of I. D. cattle in that bunch." 

The record proceeds : 

"Q. Did you at that time say anything about the I. D. cattle that were In 
the bunch? (Objected to as leading, and as incompétent. Irrelevant, and im- 
material. Objection overruled. Défendants excepted.) A. I said: 'What are 
you going to do with the I. D. cattle?' He said: 'I don't Icnow what they are 
going to do with them. Our orders are to take everything with the ï. G. 
brand on them, even if it had the I. D. on it.' " 

Even if it be conceded that this testimony was improperly admit- 
ted, it was immaterial, for it in no way tended to prove the owner- 
ship of the cattle. It may be added, however, that déclarations of 
an officer in making a levy, in connection with the performance of 
his acts, are admissible. 1 Wharton on Evidence, §§ 262, 264; 1 
Greenleaf on Evidence, § 108 ; Steamboat Company v. Brockett, 121 
U. S. 637, 7 Sup. Ct. 1039, 30 L. Ed. 1049. 

In the cross-examination of John Hall, and of the deputy sheriff. 
Gaines, both of whom were witnesses for the plaintifï, the counsel 
for the défendants soiight to show that the cattle of Joséphine Hall 
and John Hall were intermingled, and that neither Hall nor his 
wife ever pointed out to the oiïîcer the cattle belonging to Mrs. 
Hall ; the défendants contending that, under the circumstances, the 
officer could not become liable withont being notified by or on the 
part of Mrs. Hall of her ownership. The record shows, on the re- 
direct examination of John Hall, the foUowing proceedings : 

"Q. Now, you say, when you met the deputy sherifCs there on the réserva- 
tion with the cattle, that they knew that they were Y. G. and I. D. cattle, 
und that they belonged to your wife. How do you Itnow that? (Objected to 
as incompétent, irrelevant, and immaterial. Objection overruled. Exception 
noted.) A. One of the deputles lives right there close to me. You might say 
he seen the cattle right along. He knew them as well as I did; knew what 
the brand was." 

And on the redirect and recross-examination of the witness 
Gaines the following proceedings : 

"Redirect examination : I also knew that the Y. G.'s was hers ; but, Irre- 
spectlve of that, I was ordered to bring ail of the Y. G. cattle with the I. D. 
brand on. 

"Recross-examination : As to whether I knew that brand was hers, it was 
simply hearsay, and the gênerai talk round about there. It is gênerai repute 
and hearsay. J didn't see it recorded at ail. 

"(Counsel for défendants moved to strike out ail of the testimony of this 
witness as to what he heard about the Y. G. brand belng Joséphine Hall's, 
because the same is hearsay, and incompétent, and not the proper way to 
prove ownership ol a brand. Motion denied. Défendants excepted.)" 
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We think the testimony was admissible, not, as a matter of course, 
for the purpose of proving title, but as going to show that the of- 
fîcer was put upon inquiry as to the true ownership of the cattle in 
question. 

Section 1082 of the Code of Civil Procédure of Montana provides 
that: 

"If the jury are permitted to separate either during the trial or after the 
case is submltted to them, they shall be admonished by the court that it is 
their duty not to converse with or suffier themselves to be addressed by any 
other person on any subject of the trial, and that It is their duty not to form 
or express an opinion thereon until the case is finally submltted to them." 

And it is contended on the part of the plaintifFs in error that by 
virtue of this state statute, and of the provisions of section 914 of 
the Revised Statutes of the United States [U. S. Comp. St. 1901, 
p. 684], providing that the practice, pleadings, and forms and modes 
of proceeding in civil causes, other than equity and admiralty 
causes, in the Circuit and District Courts, shall conform, as near as 
may be, to the practice, pleadings, and forms and modes of proceed- 
ing in like causes in the courts of record of the state within which 
said Circuit or District Courts are held, the court below committed 
réversible error in allowing the jury to separate on one occasion 
during the trial without giving this statutory admonition. The 
record shows that twice upon the first day of the trial of ihe case, 
to wit, upon taking a recess at noon, and again upon thi adjourn- 
ment of the court for the day, the court below did duly admonish 
the jury in accordance with the provisions of the state statute cited. 
Upon taking the noon recess on the second day of the trial, the 
court neglected to give the admonition, to which, however, no ex- 
ception was taken by the counsel for the défendants until the re- 
assembling of the court at the afternoon session. Had the atten- 
tion of the court been called to its omission in the matter by coun- 
sel, no doubt the admonition would hâve been given ; and counsel's 
failure to note an exception at the time precludes their availing 
themselves of the omission, even if there were any merit in the 
contention ; but the clear and explicit admonition given by the 
court below 'to the jury on two previous occasions was a substan- 
tial compliance with the statute, as has been frequently held. Glea- 
son V. Strauss, o Kan. App. 80, 48 Pac. 881 ; Perkins v. Ermel, 2 
Kan. 325 ; Kirby v. W. U. Tel. Co. (S. D.) 55 N. W. 759, 30 L. R. 
A. 612, 621, 46 Am. St. Rep. 776 ; Musselman v. Pratt, 44 Ind. 126 ; 
People V. Coyne, 116 Cal. 295, 48 Pac. 218 ; People v. Colmere, 23 
Cal. 632. 

During the trial of the cause, John Hall having testified that 
the papers in the attachment suit against him were served by one 
Link Hummell, after which the witness said something about going 
to a place called Dupuyer and settling the matter with McKnight, 
the following proceedings occurred : 

"Q. Isn't it a fact that you went to Dupuyer with Link Hummell and during 
the night you left Dupuyer, went eut where the cattle were, took posses.sion 
of them again, and, instead of continulng on towards Baltic with them, you 
reversed the course in which you were taking them at the time of the attach- 
ment, and took them over to Slim Prendergast's place and secreted them 



670 130 FEDERAL REPORTEE. 

from the sherlff? By Mr. Rasch : Object to that as Incompétent, irrelevant, 
and Immaterial. By the Court : There is a great deal of this that Is meant 
to create a feeling in this matter. New, what effect would that hâve? By 
Mr. McConnell : We are attempting to show that thèse cattte belonged to 
John Hall, and that he exercised ownership and control over them, By the 
Court : No ; you are attempting to show that this man dld something wrong, 
and eommitted a theft. That's what you are." 

And upon the conclusion of the instructions to the jury, to which 
counsel for the défendants entered a number of exceptions, as they 
had the undoubted right to do, thèse proceedings occurred : 

"By the Court : There is one other thing I wlU state to the jury. (To Mr. 
McConnell) You may take an exception to this, too. I hâve not much patience 
vvith an attorney who cornes into court and attempts to cast reproach upon 
some one who is hère of a différent race, whleh may be called an Inferior 
race. There are people ail over the country, that bave Indian blood in their 
veins, that are respectable people. The présent mayor of Chicago bas In- 
dian blood in his veins. Your Lieutenant Governor of Montana is a mixed- 
blood Indian, and hls mother is a respectable woman. By Mr. McConnell : 
To those remarks of the court, may it please the court, we désire to enter 
an exception on behalf of the défendants. I bave not attempted to cast any 
reproach upon an Indian. My criticisms were devoted exelusively to John 
Hall, who stated he was a whlte inan, and your honor's remarks are highly 
prejudlcial to the défendants' cause." 

We hâve no means of verifying the assertion of counsel for the 
défendant in error that thèse remarks of the court were provoked 
by the argument of counsel for the plaintiffs in error. They were 
improper, and are much to be regretted. Nevertheless, as we are 
of the opinion that the instructions of the court properly stated to 
the jury the law, and covered the case presented, and as we are 
of the further opinion that a verdict in favor of the plaintiffs in error 
could not hâve been properly rendered in view of the évidence in 
the case, the improper remarks complained of could not hâve re- 
sulted in substantial injury. 

The judgment is affirmed. 
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(Circuit Court of Appeals, Sixth Circuit. June 29, 1904.'» 

No. 1,283. 

1. Bankeiîptcy— Claims of Attornets— Allowance. 

Bankr. Act July 1, 1898, c. 541, § 60d, 30 Stat. 562 [U. S. Comp. St. 1901, 
p. 3446], provides that if a debtor shall, directly or indirectly, in contem- 
plation of bankruptcy, pay money or transfer property to an attorney, 
soliciter in equity, or proctor in admiralty, for services to be rendered, 
the transaction shall be examined by the court on pétition of the trustée 
for creditors, and shall only be valld to the extent of a reasonable amount, 
to be determined by the court, and the excess may be recovered by the 
trustée for the benefit of the estate. Section 64b, 30 Stat. 563 [U. S. Comp. 
St. 1901, p. 3447], provides for an allowance for attorney's services ren- 
dered to the bankrupt in assisting him while performing the duties im- 
posed by the act. SeW, that section 60d was limited to the allowance of 
reasonable compensation to attorneys for services rendered to the bank- 
rupt prior to the commencement of the bankruptcy proceedings, and did 
not cover services rendered in reslsting the creditor's pétition for an ad- 
judication of bankruptcy. 
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Appeal from the District Court of the United States for the East- 
ern District of Michigan. 

Thls is an appeal from an order made by the District Court in a proeeeding 
in a bankruptcy case wherein Flora B. Hawley had been adjudlcated a bank- 
rupt, which order denled a pétition of the appellant praying that the trustée 
be directed to pay the petitioner, ont of the moneys In his hands belonglng to 
the estate of the bankrupt, the balance claimed to be due to him for services 
as an attorney and counselor at law rendered to the bankrupt, and for dls- 
bursements made for her whlle in sueh professional service. A schedule stat- 
Ing the items of the account was appended to the pétition, consisting of : 

Dlsbursements, made up of Items of traveling expenses, telegrams, 
and the like, from February 13 to Aprll 28, 1903, amounting to. . $ 35 97 

Charges for services rendered by Pratt to Hawley, eommencing 
vrith December 6, 1902, down to and including May 14, 1903, 
amounting to 765 00 

Services of George P. Cobb, of counsel for Hawley in the bank- 
ruptcy proceedings 100 00 

And services of Henry Weber and A. R. Miller for maklng esti- 
mate of the value of the buildings on the real estate belonglng 
to Hawley, and their attendance to testify as to the same 50 00 

Making a total of $950 97 

Upon which there are crédits amounting to 150 00 

Leaving a balance due Pratt of $800 97 

The pétition for an adjudication of bankruptcy was filed January 28, 1903. 
It appears from the appellant's pétition and proofs that the charges were in- 
curred by the bankrupt during a period extending from somewhat less than 
2 months before the pétition of the creditors was filed until 3% months there- 
after. 

The bankrupt had been engaged in business as a merchant at Bay City, 
Mich., for several years and had become embarrassed and unable to meet her 
obligations. On the 6th of December, 1902, she consulted the appellant, to 
advise her as to what course she had best pursue. Further consultations 
ensued, and on January 12, 1903, she paid the appellant $50 in part payment 
for his services, and, to secure him for the balance of his services, gave him 
a mortgage on her stock of merchandise, conditloned for the payment of $200 
on the 27th day of January, 1903, and further that she would "well and truly 
pay or cause to be paid to the second party at maturity ail such other sums 
in which the said first party may become indebted to sald second party for his 
services hereafter rendered and dlsbursements and expenses paid, or other- 
wise, and aiso for any other indebtedness that may be incurred to other 
counsel employed by said second party in connection with said flrst party's 
affairs." On the same day she executed another mortgage on the same prop- 
erty to one Jefifery, as trustée, to secure ail her creditors ; the amount of her 
indebtedness being then estimated at $13,000, but which eventually proved to 
be as much as $15,500. Apparently both thèse mortgages were given upon the 
suggestion of the appellant. The appellant, as he clalms, made an agreement 
with Mrs. Hawley that, in case her creditors should acquiesce In the mortgage 
to Jeffery, his fee should be the sum of $250, but that, In case they instituted 
bankruptcy proceedings, he should hâve such further compensation as might 
be reasonable for his services and expenses. The creditors did not acquiesce 
In the mortgage to Jeffery, but on January 28th filed their pétition for an adju- 
dication of bankruptcy against Mrs. Hawley, as above stated; the ground 
thereof being that the givlng of the mortgages above mentloned constituted 
acts of bankruptcy. The appellant and Mr. Cobb, whom he employed to assist 
him, defended Mrs. Hawley ; and a protracted trial before a jury was had, 
which resulted in a finding against her. This was followed by an adjudication 
of bankruptcy on May 9, 1903. On June 8th the appellant filed with the référée 
his pétition for the allowance of the claim now in controversy. It was op- 
posed by the trustée, not, as we infer from the record before us, upon the 
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groTind that the chargés werè unreasonable of themselves, but npon the 
ground that the claim was not, In law, allowable. ïhe référée allowed a 
charge of $37.50 for services in preparing the schedules required to be filed 
by the bankrupt, and certifled the casé to the District Judge for his instruc- 
tion as to the other charges included in the claim of the petitioner. The 
amount of the claim for services rendered before the flllng of the pétition by 
creditors was the sum of $241.75, and the appellant admitted that he had been 
paid the sum of $150, $90 of whlch was paid Pebruary 2, 1903, after the filing 
of the creditor's pétition. ïhe balance claimed by him on that portion of his 
whole claim was therefore $91.75. The District Judge, in response to the 
questions certifled by the référée, gave his opinion (1) that the $37.50 for pre- 
paring the bankrupt's schedules was properly allowed; (2) that the pétition 
should, in respect of ail other charges of the appellant, be disallowed; (3) 
but that the balance of $91.75 for services rendered before the fiiling of the 
pétition of creditors might be allowed as an ordinary debt of the bankrupt 
upon the surrender of the $150, which was, as the court held, an unlawful 
préférence. An order to this efCect having been entered, the petitioner has 
appealed. He has also, out of caution, brought the case up by pétition for 
revision. As there is no controversy in respect to any question of fact upon 
the case as presented to us, it matters little which method of procédure is 
recognized. We incline to the view, however, that the case is properly before 
lis on the appeal (Oumiiugham v. German Ins. Bank, 103 Fed. 932, 43 C. C. A- 
377), and will consider and détermine it upon that footing. 

Frank S. Pratt, in pro. per. 

Graves, Hatch, Millis & Goodenough, for appellant. 

Lee E. Joslyn, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit 
Judges. 

SEVERENS, Circuit Judge, having made the preceding statement 
of the case, delivered the opinion of the court. 

The contention of the appellant is that his whole claim, to the 
extent that it has not been paid, should be allowed as a charge upon 
the fund in the hands of the trustée, and should be paid before dis- 
tribution to gênerai creditors. He founds his claim upon the pro- 
vision of section 60d of the bankruptcy act of July 1, 1898, c. 541, 
30 Stat. 562 [U. S. Comp. St. 1901, p. 3446], which reads as follows : 

"If a debtor shall directly or indirectly. In contemplation of the flling of a 
pétition by or against him, pay money or transfer property to an attorney and 
counselor at law, soliciter in equity, or proctor in admiralty for services to 
be rendered, the transaction shall be examined by the court on pétition of the 
trustée or any creditors and shall only be valld to the extent of a reasonable 
amount to be determined by the court and the excess may be recovered by the 
trustée for the benefit of the estate." 

The construction which the appellant thinks should be imposed upon 
this paragraph is that it validâtes any such payment or transfer for serv- 
ices to be rendered to the debtor, whether to be rendered before or aft- 
er a pétition in bankruptcy is filed against him, and whether or not he 
is adjudged a bankrupt, subject only to the détermination of the 
court as to whether the amount paid or transferred is reasonable. 
For the trustée, on the other hand, it is contended that it has rela- 
tion only to services which may be rendered to the debtor prior to 
the institution of bankruptcy proceedings against the debtor, upon 
which he shall hâve been adjudged a bankrupt. It must be admitted 
that the language of this provision of the act is obscure. And the 
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bnnkruptcy courts hâve found diïRculty in settling its meaning. But 
the direct question of its proper interprétation has not been presented 
in more than a very few cases. Periiaps it was most distinctly pre- 
sented and considered in the case In re Kross (D. C.) 96 Fed. 816, 
which was followed hy Judge Swan in the case before us. Judge 
Brown, then District Judge of the Southern District of New York, 
there held that this provision should be construed in connection with 
section 64b, 30 Stat. 563 [U. S. Comp. St. 1901, p. 3447], and should 
be limited thereby, in respect to the services rendered to the bank- 
r 'pt after the fihng of the pétition against him, to such services as 
ai z contemplated by section 64b ; that is to say, services rendered 
to the bankrupt in assisting him while performing the duties imposed 
upon him by the act. And upon this construction it was held that 
it was immaterial whether they had been contracted and paid for be- 
fore the bankruptcy, or the compensation thereafter determined by 
the court, without any contract by the debtor before the pétition was 
fîled against him. In either case it would be a preferred claim, to 
be ascertained and fixed by the court. This would seem a plausible 
conclusion, were it not for the language of the paragraph, which 
includes services rendered not only by an attorney, but those ren- 
dered by a "soliciter in equity or a proctor in admiralty." This gen- 
eralization s'eems to indicate that the services contemplated were such 
as might be required in gênerai litigation or in the course of the 
debtor's business, and one cannot help greatly doubting whether Con- 
gress had in mind the purpose to include those spécial services which 
an attorney would render to the bankrupt while in the discharge of 
his duties, payment for which was provided by another section of 
the act. It would rather seem that Congress, engaged, as many signs 
indicate, in guarding the assets of those in contemplation of bank- 
ruptcy, to the end that they might be brought without unnecessary 
expenditure to the hands of the trustée for distribution to creditors, 
while it would not deny to the debtor the right to employ and pay 
for légal assistance in his affairs during that critical period, yet pro- 
posed a restraint upon that privilège by requiring that such payment 
should be reasonable in amount — in short, proposed to apply to the 
incipient stage of bankruptcy the provident economy which it sought 
to apply to the administration of the bankrupt estate. It may hâve 
been thought that there was the same reason for such restraint at that 
stage of aiïairs as subsequently. And it is to be observed that the 
transaction would not become the subject of revision unless bank- 
ruptcy ensued. It put attorneys, solicitors, and proctors in no worse 
position than it did some other classes of those having business with 
the debtor. 

The bankruptcy act makes a final and sharply determined line in 
respect of the power of the bankrupt over his estate and the dis- 
tribution of it as of the date of the filing of the pétition against him. 
From that time his assets are in gremio legis, and he cannot, unless 
he compounds with his creditors, bind his assets. He may, of course, 
make new contracts and incur new obligations, but they are not 
chargeable to the funds which hâve become vested in the trustée 
until they hâve subserved the purpose of the bankruptcy proceedings, 
130 F.— 43 
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when, if anything remains, he reacquires it. It would be wholly in- 
consistent with the scheme of the act that a debtor in contemplation 
of bankruptcy should be permitted to make an arrangement whereby 
he should hâve power, after his assets shall hâve gone into the 
hands of the trustée, to alter their disposition by appropriating them 
to the payment for services thereafter rendered to him, or, indeed, 
to satisfy the obligations of any executory contract. With respect to 
services rendered to the bankrupt in the présent case after the cred- 
itor's pétition was filed, it is to be observed that the compensation 
therefor was not due and owing at the date of the fîling of the cred- 
itor's pétition, and so was not a provable claim. It would be anom - 
alous that the debtor, by preconcert with his attorney, could defeat 
that provision by an agreement for a benefit to accrue to the bank- 
rupt after the proceedings should be inaugurated, and make the 
compensation therefor a privileged claim. By section 64b, the law 
provides for compensation to an attorney who assists the bankrupi; 
in performing the duties imposed upon him. But this is donc for the 
purpose of facilitating the proceedings, and for the benefit of the es- 
tate. It is not donc in récognition of any contract obligation of the 
bankrupt. Many cases bave been cited to us — mostly cases ^rising 
upon the last preceding act — in which the bankruptcy courts hâve 
given some countenance to the appellant's contention that the debtor 
may employ counsel to resist the pétition of his creditors for an 
order adjudging him a bankrupt, and charge his assets with the pay- 
ment thereof, and in one case that doctrine seems to hâve been quite 
pointedly held. In re Comstock, 6 Fed. Cas. 239, No. 3,074. The 
idea which pervades the allowance of such a charge seems to hâve 
been grounded upon a disposition to be merciful to the debtor, who, 
it is said, bas given up ail his property, and is without other means 
of repelling an unjust prosecution. But it is by no means a new 
thing — indeed, it is a situation constantly recurring — ^where a man, 
whether by his fault or his misfortune, is without means to make full 
défense of his property rights. It is unfortunate often, but it has 
never been thought that property belonging to others, or which might 
be adjudged to them, should be drawn upon to enable the man to 
make défense. Many cases are cited which more or less oppugn the 
doctrine of such décisions as In re Comstock, supra. It is not prac- 
ticable within any reasonable limits to review and compare the cases 
upon this subject, and, so far as we are not concluded by positive au- 
thority, we shall deal with the questions involved on fundamental 
reasons. We are of opinion that section 60d relates to services to 
be rendered while the debtor is "in contemplation of bankruptcy," and 
not to services to be rendered after bankruptcy proceedings are com- 
menced. The reasonableness of the amount paid or transferred for 
such services is to be determined by the court. This view would lead 
to the conclusion that the court, if the trustée or any creditor should 
require it, should hâve reviewed the transaction, and exercised its 
judgment upon the question as to what amount would be a reason- 
able sum to be allowed. No such request was made in this case, and, 
as matters stood, the question was to what extent the charges for 
services, and the expenses rendered in connection with them, had 
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been paid. If any balance was found in favor of the petitîoner, that 
sum should hâve been allowed him; otherwise the pétition should 
hâve been disallowed. In the case of Randolph v. Scruggs, 190 U. S. 
533, 23 Sup. Ct. 710, 47 L. Ed. 1165, it was held, in response to 
questions certified by this court, that compensation might be made to 
attorneys for preparing an assignment for the benefit of creditors 
which the debtor had made prior to the proceedings in bankruptcy, 
but that it would not be provable as a preferential claim. It was aiso 
held that charges for counseling the assignée in the discharge of his 
duties under the assignment might be allowed in so far as they 
were bénéficiai to the estate. But the right to the claim of préfér- 
ence was founded upon the right of the assignée to be reimbursed for 
expansés reasonably incurred by him on account of the assignment 
and the protection of the property. And this claim of the assignée 
inured to the attorney to whom it would ultimately go. But there 
are no such facts in the présent record. It is not shown that any 
services were rendered to the assignée, or that he became obligated 
therefor. Ail the services were rendered to the debtor, and were 
charged to him. The bulk of the charges making up tlie claim of 
the appellant was for services rendered and expenses incurreJ in re- 
sisting the creditor's pétition for an adjudication of bankruptcy. The 
act does not expressly provide for payment for such services out of 
the assets, and there is no ground which we can discover for think- 
ing an implication to that efïect should be recognized. But we are 
relieved from discussion of this subject by the opinion of the Suprême 
Court in Randolph v. Scruggs, supra, wherein it was certified that 
a claim for such a service was not allowable. Expenses incurred in 
the same service would stand upon the same footing, and are subject 
to the same disposition. The District Court recognized as valid the 
item of $37.50 for making out the bankrupt's schedules, and allowed 
it. We are therefore not concerned with it on this appeal. Since the 
arguinent of this case the appellant has sent in a référence to a récent 
décision of the Suprême Court of Pennsylvania (Furth v. Stahl, 205 
Pa. 439, 55 Atl. 29), in which that court considered the provision of 
the bankrupt act upon which the appellant hère relies, and reached 
the conclusion that an agreement of this kind was valid thereunder. 
If, as we infer, the services for which the claim was there made were 
rendered before the proceedings in bankruptcy were commenced, the 
opinion of the court is in accord with our own conclusions. If we are 
wrong in our inference in respect of the fact, we could not assent to 
the resuit there reached. Upon the construction which we think 
should be given to section 60d, there having been no pétition of the 
trustée or any creditor that the court should inquire into the reason- 
ableness of the amount of the compensation agreed to be paid by 
the debtor, we think the claim of the petitioner for charges incurred 
before the commencement of the bankruptcy proceedings should 
hâve been allowed at the sum of $241.75, less the sum of $150 admit- 
ted to hâve been paid, which would leave a balance of $91.75. This, 
of course, does not include the $37.50 allowed by the judge under 
section 64b. As the rights of the parties are governed by the spe- 
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cial provision of the statute relating to the subject, no question of 
préférence by reason of the payments arises. 

The order of the court below from which this appeal was taken 
must be reversed, with directions to enter an order in conformity with 
this opinion. As each party succeeds in part, the costs of the appeal 
will be divided between them. The pétition for review will be dis- 
missed at the cost of the petitioner. 



INGRAHAM v. NATIONAL SALT CO. 

CCIrcuIt Court of Appeals, Second Circuit April 6, 1904.) 

No. 152. 

1. COEPOEATIONS— VALIDITT OF CONTEACTS— ImPEACHMENT Or CEBTIFICATES OF 

INDEBTEDNESS. 

A corporation having charter power to piirchase tbe stock of other 
corporations bought the stock of another corporation, and In part pay- 
ment therefor Issued stock of Its own, both common and preferred, which 
was deposlted In trust with the stock purehased. It also issued to the 
sellers, through the trust company, certiflcates of Indebtedness, payable 
in semiannual Installments for flve years. The agreement also provided 
that ail dividends declared on the stock of the purchasing company should 
be paid to the trust company and applied in payment of the certiflcates 
until their full payment, after which the stock was to be delivered and 
the trust terminated. Held, that sueh certiflcates were not ultra vires, 
having been issued for one of the purposes for which the corporation was 
organiaed, and in the exercise of its implied power to incur indebtedness 
for such purpose, and that the corporation could not assert their invalidity 
on the ground that they were in effect, and were intended to be, a guar- 
anty to the holders of a fixed dividend on their stock for a term of flve 
years. 

2. Conteàctb—Legality— Anti-Trust Law. 

It Is no objection to the enforcement of a contract, In the considération 
and enforcement of which nothing illégal Inheres, that it may incidentally 
aid one of the parties in evading or violating the anti-trust statute. 

In Error to the Circuit Court of the United States for the East- 
ern District of New York. 
See 122 Fed. 40. 

Joseph A. Burr, for plaintifï in error. 
H. B. Twombly, for défendant in error. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

WALLACE, Circuit Judge. This is a writ of error by the 
plaintiflf in the court below, brought to review a judgment for the 
défendant. The assignments of error challenge the rulings of the 
trial judge in withdrawing the case from the considération of the 
jury and directing a verdict for the défendant. 

The action was brought to recover the amount of 12 obligations, 
termed "certiflcates of indebtedness," created by the défendant, and 
countersigned and registered by the American Trust Company, evi- 
dencing the promise of the défendant to pay to the payée or order a 
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specified sum of money in certain equal semiannual installments. 
Thèse certificates are substitutes for 12 purchased by the plaintiff 
in the spring of 1901, and which he 5urrendered to the American 
Trust Company for the purposes of registry, and were received by 
him in exchange for those surrendered. 

The answer of the défendant is a voluminous document which is 
rather in the nature of a bill in equity than of any pleading known 
to a court of law. Two défenses can be spelled out of it. The 
first is that the certificates (the originals) are invalid because they 
were made as part of an agreement which the défendant was with- 
out corporate power to make, viz., as a cover for an agreement by 
the défendant to guaranty dividends upon certain shares of its pre- 
ferred and common capital stock, and thereby give the holders of 
thèse shares an unauthorized préférence over the other stockhold- 
ers of the défendant. The second défense is that they were made 
on an illégal considération, viz., to efïect a scheme contravening 
the law of the state of Ohio declaring unlawful certain combinations 
in restraint of trade. 

The action has been before this court upon a previous writ of er- 
ror which was brought by the défendant in the court below to re- 
view a judgment for the plaintifï. The court was then of the opin- 
ion that the facts established the first défense, and that, although 
the plaintiff was a purchaser of the certificates for value, he took 
them subject to any infirmities which would hâve invalidated them 
in the hands of the original holders. We are satisfied that our dé- 
cision was erroneous, and are glad to hâve an opportunity to cor- 
rect it while the conséquences are yet remediable. 

Succinctly stated, the certificates originated as follows : The de- 
fendant, a New Jersey corporation organized to carry on the manu- 
facture of sait, and having power, among other things, "to purchase, 
hold, sell, assign, mortgage, pledge, or otherwise dispose of, shares 
of the capital stock * * * q{ a,ny corporation of the state of 
New Jersey or of any other state," decided to acquire the capital 
stock of the United Sait Company, a corporation of Ohio. Accord- 
ingly, in 1889, the défendant made an agreement with certain share- 
holders of the United Sait Company whereby they were to sell 
their shares to the défendant, and the défendant was to pay for 
each of their shares 1^ shares of its preferred stock and 1J4 shares 
of its common stock, and also a money considération of $106.25 in 
10 equal semiannual installments. This money considération was 
équivalent to annual dividends for five years upon each share and a 
quarter of preferred stock of 7 per cent, per share ($43.75), and 
upon each share and a quarter of common stock of 10 per cent, per 
share ($62.50). The agreement provided that ail the shares to be 
exchanged, those of the United Sait Company as well as those of 
the National Sait Company, should be deposited with the American 
Trust Company until the money considération should be fully paid ; 
that in the meantime ail dividends declared upon the preferred and 
common stock of the National Sait Company thus deposited should 
be paid by the défendant to the American Trust Company; that the 
dividends so paid should apply as payments pro tanto of the money 
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considération ; that the défendant should make its certifica.tes of in- 
debtedness for the money considération, and the same should be is- 
sued by the American Trust Company to the stockholders of the 
United Sait Company, or their assignées, in the amount due to them 
respectively; and that when the certificates were fuUy paid the 
trust should terminate, and the deposited stock be delivered to its 
owners. It further provided that, in case of failure of the défend- 
ant to pay the certificates according to their terms, the American 
Trust Company should sell the deposited shares of the United Sait 
Company, apply the proceeds to the payment of the certificates, 
and pay any surplus to the défendant. Pursuant to the agree- 
ment, the shares to be exchanged were deposited with the trustée, 
and the certificates of indebtedness were made by the défendant 
and issued by the trustée. The agreement thus referred to con- 
sisted of several documents, some executed by the shareholders of 
the United Sait Company, some executed by the défendant, and 
some executed by the American Trust Company, and which were 
intended to embody together the complète agreement. 

The contention of the défendant in respect to this agreement is 
found in that part of its answer which avers as follows : 

"That, whereas sald alleged agreements in writing provided for ttie casli 
payment of $106.25 per stiare for eacli share of the capital stock of the United 
Sait Company, and the issuing of certificates of Indebtedness to the respect- 
ive holders, in accordance with their holdings, to évidence the same, said pro- 
vision for cash payment vpas in fact a mère subterfuge, and the real agree- 
ment was that the said the National Sait Company should make a guarantj' 
of 7 per cent, upon the preferred stock and 10 per cent, upon the eommon 
stock, to the stockholders of the United Sait Company, upon the stock of the 
National Sait Company to be exchanged for the stock of the United Sait Com- 
pany ; that said guaranty exteuds over a period of five years, and until the 
sum of $106.25 per share has been paid ; that thereby the stock which would 
be given by the National Sait Company to the stockholders of the United Sait 
Company was and is given a préférence over and above the stock held by 
any of the other stockholders of said National Sait Company ; that said guar- 
anty of said divldends by the National Sait Company upon the stock exchan- 
ged by the stockholders of the United Sait Company was without power on 
the part of the said National Sait Company to make, and was therefore void 
and of no effect." 

It will be observed that it is not contended by the défendant that 
the agreement was made without the consent of the majority of its 
stockholders, or without compliance in any other respect with the 
requisite formai proceedings to sanction the corporate act in making 
it. The défense rests solely upon the theory that the agreement 
was ultra vires. 

It is plain that the agreement resulted in setting apart the de- 
posited National Sait Company stock until the certificates should 
be paid, and denuding it in the meantime of the right to receive any 
dividends which might accrue upon it, and in appropriating such 
dividends to the payment of the certificates. The real question 
in the case is whether the agreement was ultra vires in the sensé 
that it could not be made without the unanimous consent of the 
stockholders of the défendant. The only évidence of the intention 
of the parties to it is found in the agreement itself. Whether it 
was made as a cover or "subterfuge" for some other agreement 
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which would hâve been ultra vires is merely an académie question. 
If it was not ultra vires, it was one which the défendant could law- 
fully make, and the defendant's motive in making it could not afifect 
the légal quality of the act. The doctrine that after the shares 
hâve been distributed, and the relations of corporation and stock- 
holders hâve been fixed, the corporation cannot, in the absence of 
authority in its charter or articles of association, create shares 
which carry a preferred right to dividends, or a right to a fixed pay- 
ment in lieu of dividends, without the unanimous consent of its 
stockholders, has been asserted by the authorities, and rests upon 
undoubted principle. The same principle would forbid the corpora- 
tion to create a new class of stockholders having rights or privilèges 
not common to ail. The reason is that to permit this would impair 
the existing equality among the stockholders, and subvert the 
vested rights which every stockholder acquires upon the purchase 
of his shares. But thèse rights are not invaded by the exercise 
of any power which résides in the corporation by virtue of its char- 
ter or the law of its organizatîon, because every stockholder assents 
in advance to the exercise of such powers. The stockholder also 
assents in advance to the exercise by the corporation of ail the in- 
cidental powers necessary to carry into effect the express objects of 
its charter or articles of association, and thèse include ail that 
are reasonable and adapted to the end in view. Thus, the power 
to borrow money is implied as incidental to the defined powers of 
ordinary private business corporations ; and if, in order to borrow 
money, the corporation finds it expédient to create preferred stock, 
and the issue is not in excess of the authorized capitalization of the 
corporation, no stockholder has reason to complain. The adjudged 
cases hâve not always recognized the force of this original consent 
by stockholders to the exertion of the incidental powers of the 
corporation. In Kent v. Quicksilver Mining Company, 78 N. Y. 
159, the court assumed that, if the préférence stock had been cre- 
ated as an exertion of the incidental power of borrowing money, it 
would hâve been a valid act, notwithstanding the absence of unani- 
mous consent by the stockholders. This proposition is consistent 
with good sensé, because the power to borrow includes the au- 
thority to mortgage the corporate property as a security, in the 
absence of some restriction in the charter; and the création of pre- 
ferred shares in place of common shares is no more harmful to the 
rights and interests of existing stockholders than is the création of 
a mortgage. 2 Redfield on Railways, § 237; Westchester R. Co. 
v. Jackson, 77 Pa. 321. If the défendant, in order to attain one 
of the authorized objects of its incorporation, the purchase of the 
shares of another corporation, had found it expédient to agrée with 
the vendors that the shares of common stock which they were to 
receive in exchange should carry 10 per cent, annual dividends for 
five years, to be paid out of the gênerai dividend fund before ap- 
propriating any of it to the payment of dividends upon the rest of 
the common stock, we are not prepared to say that the agreement 
would not hâve been valid, as to ail the stockholders of the défend- 
ant, as an exercise of one of the incidental powers to which ail had 
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originally consented. Such a contract would hâve been valid if ît 
had been an act which was directly and immediately appropriate to 
the exercise of the spécifie power granted. For much learning 
upon this subject, the well-known case of Curtis v. Leavitt, 15 N. 
Y. 9, may be profitably consulted. 

The présent agreement did net hâve the effect of creating any 
new preferred stock or guarantying dividends upon the new stock. 
The stock to be transferred to the new holders was the existing pre- 
ferred and common stock of the corporation, and the certificates 
were independent negotiable securities, which might or might not 
be transferred with the stock. If the new holders should remain 
the owners of the certificates, they would become creditors as well 
as stockholders of the défendant; if they should choose to dispose 
of the certificates and retain their stock, they would be stockholders 
on precisely the same footing as ail the other preferred and com- 
mon stockholders of the corporation. If they were willing to 
forego dividends for a longer or shorter period, that was no con- 
cern of the other stockholders. Certaifily that feature of the agree- 
ment worked the latter no harm or wrong. The défendant was 
expressly authorized to purchase the stock of other corporations, 
and, as incidental to such a piu-chase, it had authority to contract 
to pay for the stock in such mode and upon such conditions as were 
deemed advantageous. It did agrée to pay for the purchased stock, 
partly in its own stock and partly in money, and to issue its obliga- 
tions for the payment of the money at such times as were mutually 
satisfactory to the vendors and itself. It doubtless expected that 
the dividends which would accrue upon its stock deposited with the 
trustée would meet thèse payments, and so did the vendors ; but 
there was no agreement to that effect. The promise contained in 
the certificates may hâve been regarded by both as substantially 
équivalent to such an agreement; but, assuming this to be so, so 
long as it was not the agreement, and could not be enforced, it is 
quite immaterial what were the expectations which prompted it. 
It not infrequently happens that the same substantial results can 
be effected by proper means or by means which the law will not 
sanction. If the présent case affords an instance, it is also one 
where the legitimate means were used. Because the défendant 
was careful not to make any contract which would be obnoxious 
to any oi the rules of the law of corporations, it seeks to évade 
the contract by asserting that it was intended as a substitute for 
one which it could not properly make. This position is without any 
other merit than its consistency with the conduct of the défendant 
in skulking behind a factitious wrong to stockholders in order to re- 
pudiate the contract while it retains the fruits. 

Whether the purchase by the défendant of the shares of the 
United Sait Company was made to effect a combination of the 
two corporations in order to prevent compétition in the sait trade, 
and, if so, whether the stockholders of the Ohio corporation were 
participes criminis or merely actuated by the motive of selling their 
shares advantageously, are inquiries which need not be pursued. 
The évidence in the présent record does not throw any light upon 



UNITED STATES V. PAR80NS. 961 

them, the case having been decided in the court below in favor of 

the défendant, upon the first défense, conformably with the views 
which this court had expressed. It is proper, however, to observe 
that it is no objection to the enforcement of a contract, in the coii- 
sideration and performance of which nothing illégal inheres, that it 
may incidentally aid one of the parties in evading or violating a 
statute. Hanover National Bank v. First National Bank, 109 Fed. 
421, 48 C. C. A. 482. 
The judgment is reversed. 



CNITED STATES v. PARSONS. 

(Circuit Court of Appeals, Sixth Circuit June 7, 1904.) 

No. 1,296. 

1. ALIENS— ASSISTING IMMIGRATION UNDER CONTEACT— FABM LABOEEB. 

The bringing of an alien into the United States under contract to work 
on a farm as a laborer, under the direction of others, Is within the pro- 
hibition of Act Feb. 26, 1885, c. 164, 23 Stat. 332 [U. S. Oomp. St. 1901, 
p. 1290], as amended, which malces it unlawful to assist In the immigration 
of any alien under a contract "to perform service or labor of any kind,'' 
with certain exceptions ; such employment not being within any of the 
exeepted classes. 

In Error to the Circuit Court of the United States for the Eastern 
District of Michigan. 

Wm. D. Gordon, U. S. Atty., and James V. D. Willcox, Asst. U. 
S. Atty. 

H. E. Spalding and VValker & Spalding, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit 
Judges. 

RICHARDS, Circuit Judge. This is a suit to recover a penalty 
of $1,000 under the act of February 26, 1885, c. 164, 23 Stat. 332 [Û. 
S. Comp. St. 1901, p. 1390], as amended, prohibiting the importa- 
tion of aliens under contract to perform labor in the United States. 
To the déclaration there was a plea of the gênerai issue. The only 
witness examined on behalf of the government was the alien immi- 
grant, Trembly. At the conclusion of bis testimony, the court, on 
motion, directed a verdict for the défendant on the ground that the 
farm work which Trembly was hired to do does not come within 
the statute. 

The défendant, Parsons, was a citizen of Michigan, having a 
farm in Oakland ooimty; Trembly a subject of Great Britain, re- 
siding in the province of Ontario, Canada. The déclaration allèges 
that about May 1, 1900, the défendant entered into a contract with 
Trembly, under which the latter agreed to migrate from Canada 
into the United States, and there perform service for the défendant 
"in and upon the farm of said défendant, in said county of Oak- 
land." For this the défendant was to pay Trembly $20 per month 
for eight months, and $15 per month for the next succeeding four 
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months, and also furnîsh board for Trembly and his family, and 
a house for them to live in. It was averred that the labor and serv- 
ice contracted for was not work in any "new indûstry," but in one 
long established, which might be donc by any citizen of the United 
States "skilled in the business of farming." There is the further 
averment that the défendant furnished Trembly $40 to pay his 
transportation from Canada to Michigan, and that Trembly did 
migrate to Michigan in pursuance of the contract. Trembly testi- 
fiecl that he was living in St. Thomas, Canada, in the spring of 
1900. His cousin, Libbie Trembly, who was housekeeper for the 
défendant, was visiting in Canada, and talked to him about moving 
to Michigan to work on the defendant's farm. As a resuit, negotia- 
tions both by letter and téléphone between the défendant and Trem- 
bly ensued, ending in the agreement set out in the déclaration. 
Trembly's testimony and the defendant's letters leave the précise 
work to be donc by Trembly undefined. It is clear it was to be 
labor and service on the defendant's farm ; but just what labor or 
service, does not appear. Trembly testified that, at the time he en- 
tered into the agreement with the défendant, he was working at 
coopering at Ingersoll, making from $2 to $2.25 a day. Before that 
he had been farming — not ail his life, but the biggest part of it. "I 
consider myself," said he, "a compétent farmer. I am familiar with 
stock, and know how to take care of it. I don't know as I am much 
of a hand for dairy work. I hâve donc considérable farming, 
though, but don't consider myself a skilled farmer, by any means. 
You may call me what you like. I can go on a farm and do the 
work the way it ought to be donc." 

In his first letter,, dated April 6, 1900, the défendant said: 

"Libbie bas told me of her conversation witb you about coming out hère 
to be with us, and I am glad you thinli favorably of it for I am very mucb 
in favor of and with the Canadlans as I hâve always found them good sub- 
stantial men and capable. Now in référence to the wages. I bave glven my 
men during the winter with their wives from $12.00 to $15.00 a month and 
In the summer $20.00 without chlldren. You will bave tbree more in your 
family to board than I had expected, however, on tbinking it over I will give 
you $200.00 cash from now until April 1, 1901, and board and rooms for your- 
self and family complète so that you will bave no expansé only your clothes. 
Now Libbie tells me you would like thirty dollars in advance so I sent It In 
this letter," etc. 

In the defendant's letter of April 10, 1900, the offer of compensa- 
tion was increased to the figures stated in the déclaration — $220 for 
12 months — and the amount to be advanced to $40. In this letter 
the défendant said : 

"Corne when you get your things In sbape. I hâve a man until you come 
and he will help me until you come." 

Sections 1 and 5 of the act of February 26, 1885, as amended, read 

as follows : 

"Be it enacted," etc., "that from and after the passage of this act it shall 
be unlawful for any person, company, partnership, or corporation, In any 
manner whatsoever, to prepay the transportation, or In any way assist or 
encourage the importation or migration pf any alien or allens, any foreigner 
or foreigners, Into the United States, Its terrltories, or the District of Colum- 
bla, uoder contract or agreement, paroi or spécial, express or Implied, made 
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préviens to the Importation or migration of such allen or aliène, foreigner or 
foreigners, to perform labor or service o£ any klnd In the United States, Its 

territories, or the District of Columbia." 

"Sec. 5. That nothing in this act shall be so construed as to prevent any 
citizen or subject of any foreign eountry temporarily residlng in the United 
States, either in private or officiai capacity, from engaging, under contract 
or otherwise, persons not résidents or citizens of the United States to act as 
private secretaries, servants, or domestics for such foreigner temporarily re- 
siding in the United States as aforesaid; nor shall this act be so construed 
as to prevent any person, or persons, partnership, or corporation from enga- 
ging, under contract or agreement, skilled vrorkmen In foreign countries to 
perform labor in the United States in or upon any new industry not at prés- 
ent established in the United States: provided, that skilled labor for that 
purpose can not otherwise be obtained ; nor shall the provisions of this act 
apply to professional actors, artists, lecturers, or singers, nor to persons em,- 
ployed strictly as Personal or domestic servants ; nor to ministers of any 
religious dénomination nor persons belonging to any recognized profession, nor 
professors for collèges and seminaries : provided, that nothing in this act 
shall be construed as prohibiting any individual from assisting any member 
of his family to migrate from any foreign eountry to the United States, for 
the purpose of settlement hère." 

23 Stat. 332, 333 [U. S. Comp. St 1901, pp. 1290, 1292], 

The court below took the view that, as construed by the courts, 
this act was intended to, and does, exchide only "the ignorant, 
servile, and pauper class of foreign laborers brought hère under 
contract by which their passage nioney was prepaid." It was in- 
tended to shut out only "an undesirable class of people — those who 
obtain their living by unskilled labor, and who are of such a con- 
dition in life and with such scanty means that they could not obtain 
passage to this eountry, and are likely to become a public charge." 
With respect to the labor and service to be performed under the 
contract in question, the court said: 

"I cannot bring myself to believe that the avocatlon of farmer, for which 
the défendant [alien] was employed, is withln the statute. Certainly that 
is an employment that requires a high degree of intelligence and expérience 
that is able to meet the différent conditions under which the work of agricul- 
ture must be performed— the différent crops, the différent methods of tillage, 
and a great many other contingencles which every farmer must necessarily 
meet. It is a high order of industry, and is as well entitled to be called a 
skilled avocatlon as is that of a chemist. It is a vocation which has been 
recognized as entitled to the highest respect. For that employment this man 
was hired, and, while he stated that he did not call himself a skilled farmer, 
there are many who would make the same admission who hâve conducted 
farms for years. That is only a question of degree." 

While we agrée with the court below that the vocation of a 
farmer is one which has been recognized as entitled to the highest 
respect, we are unable to concur in the conclusion that the only 
reasonable inference to be drawn from the testimony is that Trem- 
bly was employed by the défendant to perform service "as a farmer" 
in the management of his farm, directing its opération, and neces- 
sarily determining those questions which require spécial skill, ex- 
périence, and intelligence "as a farmer." Trembly had worked on 
a farm nearly ail his life. He did not claim to be a skilled farmer, 
but he knew how to do farm work. He was to be paid a compara- 
tively small amount, with board, based on what the défendant was 
paying his farm hands. There was no testimony as to whether the 
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wages tobe paid Trembly werè those of a farmer or of a farm 
laborer. Doubtless there were members of the jury whose expéri- 
ence, in the absence of testimony, would hâve thrown Hght on this 
question. If, as the court below thought, the efïect of certain dé- 
cisions is to Hmit the statute to the exclusion of only unskilled 
manual labor (a resuit we do not concède), it does not follow, in 
our opinion, that the fact the imported labor is to be used on a farm 
takes it outside the statute. The labor of a farm hand is manual, 
and may be as ignorant and unskilled as that of a workman on a 
railroad or in a mine or forest. It dépends upon the kind of labor 
to be donc. The most ignorant and servile labor ever imported 
into this country was for the plantations. A man imported to han- 
dle a hoe and plow is not necessarily more intelligent or désirable 
than one brought to handle a pick and drill, or a shovel and scraper, 
or a "peavy and a crosscut saw." U. S. v. Gay, 95 Fed. 226, 230, 
;57 C. C. A. 46, 50. It is as reasonable to crédit a section hand 
with the skill and intelligence of the superintendent of construc- 
tion, as a farm hand with that of a trained agriculturalist. 

The statute under considération was adopted for a wise purpose, 
and ought not to be whittled away by a process of judicial construc- 
tion. It contains specified exceptions, and they ought not to be ex- 
tended without good reason. In U. S. v. Laws, 163 U. S. 258, 260, 
16 Sup. Ct. 998, 1001, 41 L. Ed. 151, it was held that a chemist 
imported to work on a sugar plantation might be regarded as be- 
longing to "a recognized profession," within the exception of the 
statute. If this class is to be construed so as to cover farm ers, 
obviously only those trained in agriculture as a science, and em- 
ployed to manage a farm, should be included. Spécial mental as 
well as manual training is required to make one a member of a 
recognized profession. 

Trembly had worked on a farm and as a cooper. Where similar 
employments hâve been before the courts, they hâve been held to 
be within the prohibition of the statute. Thus in U. S. v. Craig 
(C. C.) 28 Fed. 795, decided by Judge, now Mr. Justice, Brown, the 
imported alien held within the statute was employed to do service 
"at $2 per day as a ship carpenter." In point of skill and intel- 
ligence, a ship carpenter will not suffer in comparison with a cooper. 
Again, in the case of In re Cummings (C. C.) 32 Fed. 75, the ex- 
cluded alien was employed to do service on a farm in Kentucky 
"as a farm servant or dairyman." This was work on a farm, but 
the court held it did not corne within any of the exceptions. "Mani- 
festly," said Judge Lacombe, "it was the intention of Congress to 
exclude immigrants to this country under contract to perform such 
labor." 

If the standard of labor on a farm is high, the way to keep it 
so is to enforce the statute, and keep out those who hâve to be 
paid in advance to come hère. The désirable immigrant is the 
one whose own ambition prompts him to come, and who is sufficient- 
ly industrious and economical to save money of his own to brina 
him hère. 
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We think the court, under proper instructions, should hâve left 
it to the jury to détermine whether Trembly was employed to man- 
age the farm as a f armer, or simply to work on the farm as a la- 
borer under the supervision of the défendant. If he was employed 
and imported for the latter purpose, he came within the statute. 

The judgment of the lower court is reversed, and the case re- 
manded for further proceedings not inconsistent with this opinion. 



In re C. MOENCH & SONS CO. 

(Circuit Court of Appeals, Second Circuit Aprll 19, 1904.) 

No. 13. 

1. BaNKETJPTCY— JUEISDICTION OF COUET TO MAKE ADJUDICATION— POSSESSION 

oï Propebty by Receivees. 

The fact that the property of a corporation is in the possession of re- 
celvers appointed b^ a state court does not aflect the jurlsdictlon of a 
court of bankruptey to adjudlcate such corporation a bankrupt. 

2. Same— Manupactueing Corpoeation— Effect of Receiveeship befobe 

FiLiNG or Pétition. 

The appolntment of receivers for a manufacturing company, and its 
ceasing to do business in conséquence, before the filing of a pétition in 
bankruptey against It, do not deprive the court of jurlsdictlon to make 
the adjudication against it as a corporation engaged prinelpally in manu- 
facturing pursuits. 

3. SaME— DEFENSE OF SOLVKNCY. 

In Involuntary proceedings In bankruptey against a manufacturing cor- 
poration under Bankr. Act 1898, § 3a, cl. 5, 30 Stat. 546 [U. S. Comp. St. 
1901, p. 3422], based on its admission in writing of its Inabllity to pay its 
debts, and its willingness to be adjudged a bankrupt on that ground, a 
créditer cannot prove its solvency as a défense. 

4. Same— Act of Bankruptcy— Powee of Diekctoes to Commit. 

Where, under the laws of the state, a corporation has power to make a 
gênerai asslgnment of its property for the benefit of credltors, In the ab- 
sence of a statute or by-law regulating the subjeet such assignmént may 
be made by the board of directors, and, havlng such power, they may also 
make the admission in writing of the inabllity of the corporation to pay 
its debts, and of its willingness to be adjudged a bankrupt on that ground, 
whicli constltutes an act of bankruptey under Bankr. Act 1898, § 3a, cl. 
3, 30 Stat. 546 [U. S. Comp. St. 1901, § 3422], and such admission may be 
made the basis of a pétition against it by Its bona flde credltors. 

5. Same. 

The appolntment of temporary receivers for a corporation does not de- 
prive the directors of the power to make a wrltten admission of its in- 
abllity to pay Its debts and its willingness to be adjudged a bankrupt on 
that ground, whlch may be made the basls of a pétition against it by cred- 
ltors. 

Appeal from the District Court of the United States for the Western 
District of New York. 
For opinion below, see 123 Fed. 965. See, also, 123 Fed. 977. 

Thls cause cornes hère upon appeal from a judgment of the District Court, 
Western District of New York, adjudicatlng the C. Moench & Sons Company 
bankrupt. The appellant, Eliot National Bank, is a creditor holding an at- 
tachment issued by a Massachusetts court, and levled upon property In that 
state, which attachment and levy would be wlped eut if this -adjudication is 
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sustained. The bankrupt Is a New York stock corporation engagea In the 
business of tanning leather. On March 19, 1903, upon a pétition made and 
verifled by a majorlty of the directors, the New York Suprême Court appointed 
two persons temporary recelvers of Its property, books, assets, choses in action, 
and effects, wlth power to eonduct the business of the corporation as a going 
coneern until further order of the court. The receivers duly qualified, and 
took possession of the property. On April 4, 1903, three creditors flled an in- 
voluntary pétition In bankruptcy against the corporation, on the ground of 
insolvency ând the appointaient of the receivers by the state court. On April 
20, 1903, three other creditors filed a like pétition, on the ground of a préfér- 
ence allowed, and alleging also insolvency and the receivership proceeding. 
No adjudication has been made in either of thèse proceedings. On May 5. 
1903, the board of directors passed a resolution that the corporation Is unable 
to pay its debts, and is willlng to be adjudicated a bankrupt on that ground, 
and that the président be requested to so notify, in writing, the creditors of 
the corporation. Such notification was given the next day by a eircular letter 
signed by the président and sent to the various creditors. On May 9, 1903, 
the pétition on whlch adjudication has been made was flled, the act of bank- 
ruptcy charged being that within four months, to wlt, on May 6, 1903, the cor- 
poration did admit, in writing, its inability to pay its debts, and its willingness 
to be adjudged a bankrupt on that ground. The Eliot National Bank made 
answer to the pétition, and the Issues were heard before a spécial master. 
Of the various errors asslgned, It will be necessary only to deal wlth such as 
hâve been argued, and, In view of the careful and extended opinion flled by the 
District Judge (123 Fed. 965), they may be brlefly disposed of. 

George R. Nutter, for appellant. 
Alfred B. Cruikshank, for appellee. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

IvACOMBE, Circuit Judge (after stating the facts as above). It is 
contended that the District Court did not bave jurisdiction to adjudi- 
cate the corporation a bankrupt, because the res was in the possession 
of the State court. Many cases are cited, ail of which deal with the 
custody of the property — a question which will probably hereafter arise 
in this proceeding — but none of which hâve any application to a de- 
cree merely adjudicating bankruptcy. We bave no doubt that the 
District Court has jurisdiction to adjudicate any person a bankrupt 
who may under section 4 beconie one, and who has committed an act 
of bankruptcy, irrespective of the whereabouts of bis property. Act 
July 1, 1898, c. 541, 30 Stat. 547 [U. S. Comp. St. 1901, p. 3423]. 
Section 4b provides that any corporation "engaged principally" in 
manufacturing pursuits may be adjudged an involuntary bankrupt, and 
appellant contends that the Moench Company was not on May 9th 
within such category, because it had ceased doing business on March 
30, 1903, the day after receivers were appointed. No case is cited 
in support of this proposition, and, in the absence of authority, we shall 
be unwilling to hold that a corporation could thus easily avoid the 
opération of the bankrupt act by making a gênerai assignment, or by 
securing the appointment of receivers, or by ceasing to do any busi- 
ness, before its creditors filed a pétition against it. A reasonable con- 
struction of the phrase "engaged principally" would seem to be that, 
whatever might be the objects of pursuit set out in the charter, the 
bankrupt act sHould apply only when the pursuits in which the company 
had actually engaged were principally of the kind specified. 

It is next contended that it was substantial error to reject certain 
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évidence offered by the contestant. The only spécifie testîmony ac- 
tually offered was that, when the receivers were appointed, the liabil- 
ïties of the company were $1,114,000, and the assets $1,248,000, as 
stated by the pétition to the state court; and there was a furthar 
offer, without actually submitting proof, ,to show that, when the ad- 
mission in writing was made, the assets exceeded liabilities. This was 
in reality an offer to prove solvency; but section 3c (30 Stat. 546 [U. 
S. Comp. St. 1901, p. 3433]) provides that solvency may be proved as a 
défense only to proceedings instituted under section '3a, cl. 1, and it 
is only in proceedings under section 3a, cl. 2, and section 3a, cl. 3, 
that insolvency must be shown to entitle petitioner to an adjudication. 
In George M. West Company v. Lea Bros. & Co., 174 U. S. 590, 19 
Sup. Ct. 836, 43 L. Ed. 1098, the court says : 

"The nonexistence of Insolvency at the tlme of the flling of a pétition for 
adjudication in involuntary bankruptcy, because of the acts enumerated In 
* * * section 3a, cl. 5, • • * does not constitute a défense to the pé- 
tition." 

This proceeding was instituted under section 3a, cl. 5, and testimony 
as to solvency was properly excluded. No witness was called, and no 
document was offered, to show that on May 6, 1903, the corporation 
was "able to pay its debts." 

It is further contended that a corporation cannot commit the act of 
bankruptcy set forth in section 3a, cl. 5, viz., make admission in writ- 
ing of inability to pay debts, and willingness to be adjudged a bankrupt 
on that ground ; and appellant cites In re Bâtes Machine Co. (D. C.) 
91 Fed. 6S5. Ali that the court decided in that case was that, under 
the statutes of Massachusetts, the power to make such a written ad- 
mission had not been granted to the board of directors, but could be 
exercised by that body only when authorized by a vote of the stock- 
holders. The capacity of a corporation to commit such an act of bank- 
ruptcy has been recognized in In re Bâtes Machine Co. (D. C.) 91 Fed. 
630 ; In re Rollins Gold & Silver Min. Co. (D. C.) 102 Fed. 982 ; In 
re L. T. Kelly Dry Goods Co. (D. C.) 102 Fed. 747 ; In re Mutual Mer- 
cantile Agency (D. C.) 111 Fed. 152. There is nothing in the bank- 
ruptcy act to indicate that the making of a gênerai assignment for the 
benefit of creditors — which is the fourth of the specified acts of bank- 
ruptcy — may not be taken to be an act of bankrtiptcy when it is made 
by a corporation, and, if the corporation can commit the one act, there 
seems no sound reason for holding that it could not commit the other. 
Where, by statu te, the making of such a gênerai assignment is for- 
bidden to a corporation, some question might be raised as to whether 
the corporation could commit the fifth act; but we need not now pass 
upon any such question, because since the passage of the stock corpora- 
tion law of 1890, and the amendments of chapter 688, p. 1824, Laws 
1892, the old prohibition in this state against the making by a corpora- 
tion of a gênerai assignment for the benefit of creditors has been donc 
away with. CroU v. Empire State Knitting Co., 17 App. Div. 284, 45 
N. Y. Supp. 680; Munzinger v. United Press, 52 App. Div. 338, 65 
N. Y. Supp. 194. It would also seem to be reasonable to hold that the 
power to make the admission in writing could be exercised by the same 
officers who hâve the power to make a gênerai assignment, and, in the 
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absence of statute or by-law regulating the subject, such power résides 
in the directors. Rogers v. Pell, 154 N. Y. 537, 49 N. E. 75. It is 
no doubt true that by committing either the fourth or fifth acts of 
bankruptcy, when three creditors stand ready at once to take advantage 
of it by filing a pétition, the corporation achieves the object which the 
act forbids it to secure by its own voluntary pétition, but its doing so 
is not such a "fraud upon the act" as to prevent the application of the 
plain language of the act to the facts presented. The authorities cited 
by appellant (In re Independent Thread Co. [D. C] 113 Fed. 998; In 
re Bâtes Machine Co. [D. C] 91 Fed. 625) do not apply; the "fraud" 
found in those cases was the création of creditors, not bona fide, to 
make the application in involuntary bankruptcy which a sufficient num- 
ber of bona fide existing creditors could not be found to make. 

As to the proposition that the proceedings should be dismissed on 
any theory of collusion or estoppel, and that the appointment of tempo- 
rary receivers deprived the b'oard of directors of their power to make 
the written admission, we think it unnecessary to add anything to the 
opinion of the District Judge. In Sigua Iron Co. v. Brown, 171 N. Y. 
494, 64 N. E. 194, cited in that opinion, the court says : 

"The appointment of a temporary recelver does not dissolve a corporation, 
nor restraln the exercise of its corporate powers. His functiong are limited 
to the care and préservation of the property committed to his charge. He does 
not represent the corporation in its individual or Personal charaeter, nor su- 
persede It in the exercise of its corporate powers, except as to the partieular 
property conflded to hlm. » * • The corporation stlll had the right to 
exercise its corporate powers, except as to the matters and daims specially 
confided to the receiver by the court." 

The decree of the District Court is affirmed. 



SOUTHERN RY. CO. v. BLBVINS. 

(Circuit Court of Appeals, Seventh Circuit. Aprll 12, 1904.) 

No. 1,014. 

1. Masteb and Sbbvant — Raileoads — INJURIES TO Servant — ^Negmgence ow 

FORBMAN. 

Burns' Ann. St. Ind. 1901, § 7083, provides that every railroad corpora- 
tion shall be liable in damages for personal Injury sufCered by any employé 
whlle In Its service, the employé being In the exercise of due care and 
diligence, where the Injury resulted from the négligence of any person 
In the service of such corporation, to whose order or direction the In- 
jured employé at the time of the Injury was bound to conform and did 
conform. Eeld, that where the foreman of an inexperienced trackman, 
with knowledge that a buckled rail, when released by the removal of the 
bolts, was liable to spring with great force, dlrected such trackman to 
remové the last boit holding such rail by tapping It with a wrench while 
standing between the rails of the track, and, on the boit belng driven out, 
the rail sprung Inward, striklng the trackman and inflictlng serions in- 
juries, the railway company was liable therefor under such section. 
8. Same— PLBAniNGi — Instruction. 

Where a complaint in an action for Injuries to an Inexperienced rail- 
road trackman, caused Dy his being struck by the sprlnging of a buckled 
rail as he released the bolts binding the same, under the direction of his 
foreman, alleged that plaintifC was ignorant of the danger, but that the 
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foreman "knew" that the removal of a rail under sueh clrctunstances 
might be attended with such springing of the rail, the complaint should 
be construed as alleging merely that the foreman should hâve known of 
such danger, and net necessarlly that he had actual knowledge thereof. 
8. Appeal — Exceptions — Review. 

Where the record on appeal fails to show that an exception was re- 
served to an instruction glven, an objection thereto cannot be revlewed. 

In Error to the Circuit Court of the United States for the District 
of Indiana. 

John D. Wellman, for plaintiff in error. 
Henry Warrum, for défendant in error. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

GROSSCUP, Circuit Judge. The action was begun originally by 
défendant in error against plaintiff in error in the Circuit Court of 
Floyd County, Indiana, and was removed by the plaintiff in error, a 
corporation organized under the laws of the state of Virginia, into the 
Circuit Court of the United States for the District of Indiana, the de- 
fendant in error being a citizen of the state of Indiana. The action 
was to recover damages for personal injuries sustained by défendant in 
error, a section hand, while in the service of the plaintiff in error, and 
resulted in a verdict and judgment in favor of défendant in error for 
two thousand five hundred dollars. 

The record shows that défendant in error had had no expérience in 
the taking up or laying down of rails, having been engaged in track 
work but five days before the injuries were sustained. The work was 
done under the supervision of the section foreman, and the track fore- 
man, who were both in attendance at the time the accident occurred. 

The section gang was engaged at the time of the injuries in remov- 
ing a buckle out of the track, caused by expansion of the rails. To do 
this it was necessary to take up and shorten one of the rails, the rail 
chosen being what is known as a short rail, about fifteen feet in length, 
connected at either end, by fish plates, with the regular thirty foot 
rails. Under the direction of the foreman, the spikes on the inside of 
the short rail were drawn, as also the spikes on the inside of the Connect- 
ing thirty foot rail, for a distance of about twelve feet from the fish plate. 
Défendant in error was then set at work at the joint, to remove the 
bolts, being allowed to stand while this was being done between the 
rails. The nuts having been removed, ail the bolts except one yielded 
to removal by the fingers. This one would not come out. Thereupon 
the foreman told défendant in error to tap it lightly with his wrench. 
On doing this the boit fell out, accompanied by an inward springing 
of the rail of from eighteen inches to two feet, striking défendant in 
error about the legs and feet, and inflicting the injuries for which the 
action was brought. 

There was évidence tending to show that among railroad men it 
was known that rails thus buckled were liable, the bolts being removed, 
to spring with great force. But plaintiff in error insists that however 
this may hâve been, or whatever may hâve been its liability in an ac- 
tion brought on that state of facts, the action below was not such an 
action, and was not predicated on such facts. 
130 F.— 44 



690 130 FEDERAL EEPOETEB. 

Thé complaînt set forth the conditions aiready named; and de- 
fendant in error's ignorance of the danger lurking therein, and then 
averred that the foreman "knew" that the removal of a rail under 
such circumstances might be attended with just such dangers as oc- 
curred. The contention is, that such averment must be taken, not 
as one of constructive knowledge on the part of the foreman, but of 
actual knowledge, and that so construed, the proof fails to sustain 
the complaint. Further it is contended that though the averment be 
taken as one of constructive knowledge upon the part of the foreman, no 
cause of action under the Indiana statute is alleged. 

We shall take up the latter contention first. The statute under which 
the action was brought provides : 

"That every railroad or other corporation, except municipal, operating In 
this State, shall be liable for damages for personal injury suffered by any 
employé whlle in its service, the employé so injured being in the exercise of 
due care and diligence, in the following cases ; * * * 

Second. Where such Injury resulted from the négligence of any person In 
the service of such corporation, to whose order or direction the Injured em- 
ployé at the time of the injury was bound to conform and did conform." Sec- 
tion 7083, Burns' Ann. St. 1901. 

We are of the opinion that this statute covers a case of négligence 
where the person, having the right to give orders, gave an order which 
he knew, or from his expérience ought to hâve known, might resuit in 
injuries to the employé; and it was on this theory of the law that the 
case was tried, for the court directed the jury that if the foreman knew, 
or by the exercise of ordinary prudence as a man of expérience in his 
line of work ought to hâve known, that the order given to défendant in 
error would subject him to danger of just such injury as occurred to 
him, the plaintiff in error was liable. 

We are of the opinion also that the right of action thus arising under 
the statute was fairly embodied in the complaint. The complaint pro- 
ceeds on the gênerai ground of négligence ; not willful négligence, but 
négligence in its gênerai significance. A fair interprétation of a com- 
plaint based on such négligence must assume that the knowledge im- 
puted is not necessarily knowledge actually in mind at the time the in- 
juries occurred, but such knowledge as ought to hâve been in mind when 
the order was given. 

This disposes of ail the substantial errors assigned, except the one 
in the instruction of the court, that the burden of proving contributory 
négligence was upon the défendant. An examination of the record 
shows that no exception to this instruction was preserved, and on this 
nô error has been assigned. 

The judgment below will be affirmed. 
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In re RIGGS RESTAURANT CO. 

(Circuit Court of Appeals, Second Circuit Aprll 5, 1904.) 

No. 200. 

1. BANKETTPTCY— ACTS 03B' BANKRUPTCY— GiVING Chattel Mobtgage. 

The giving of a chattel mortgage is a "transfer" of property, as deflned 
in the bankruptey act, and, when given by an insolvent with Intent to 
prêter the creditor to whom it Is given, constitutes an act of bankruptey, 
under section 3a, Act July 1, 1898, c. 541, 30 Stat. 546 [U. S. Comp. St. 
1901, p. 3422]. 

2. Same— Review of Gbdeb on Pétition. 

Whether or not an order permitting the amendment nunc pro tune 
of a pétition in involuntary bankruptey after the sustainlng of a demurrer 
to the original pétition was erroneous is immaterial, and the order will 
not be reviewed where the original pétition suffieiently charged an act of 
bankruptey, and the demurrer was erroneously sustalned. 

Pétition to Review Order of the District Court of the United 
States for the Southern District of New York. 

This cause cornes hère upon pétition to review an order of the 
District Court, Southern District of New York, sustaining demurrer 
to a pétition by creditors praying that the Riggs Restaurant Com- 
pany be adjudicated a bankrupt, with leave "to the petitioners [cred- 
itors] herein to amend the pétition as of the date of the filing of the 
original pétition." 

Eugène Cohn, for petitioners. 
Joseph B. Handy, for respondent. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. On September 2, 1903, the requisite 
number of creditors fîled a pétition in involuntary bankruptey against 
the Riggs Restaurant Company, alleging as an act of bankruptey that 
it did, within four months, namely, on May 25, 1903, while insolvent, 
exécute and deliver a chattel mortgage upon ail the goods, chattels, 
and furniture used in its restaurant business, to one Herman Schlos- 
ser, a creditor, with intent to prefer him over the other creditors. 
Demurrer was fîled to this pétition on the ground that it was "not 
alleged in the said pétition that the said demurrant committed any 
act of bankruptey, within the meaning of the said act, and that the 
acts and things which the said demurrant is alleged to hâve donc do 
not constitute, and are not suflficient in law to constitute, an act of 
bankruptey, and that said demurrant may not be adjudged a bank- 
rupt for any matter or thing in the said pétition alleged." After 
hearing argument on the demurrer, the District Judge on October 6, 
1903, fîled a mémorandum stating merely that, in his opinion, the ex- 
écution and delivery of a chattel mortgage is not a transfer of prop- 
erty constituting an act of bankruptey, and adding, "Demurrer sus- 
tained, with leave to petitioners to amend the pétition on payment of 
costs." Thereafter, upon December 2, 1903, an order was signed 

%2. Appeal and review in bankruptey cases, see note to In re Eggert, 43 
C. C. A. 9. 
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and entered sustaining the demurrer, without préjudice to tîie filîng 
of a new pétition. It will be noted that tliis order does not conform 
to the décision, and it appears that the form was agreed to in writing 
by both sides. Presumably, with such consent before him, the Dis- 
trict Judge did not deem it necessary to compare the proposed order 
with the mémorandum he had filed two months before. On Decem- 
ber 22, 1903, the petitioning creditors filed an amended pétition. It 
set forth that "petitioners are, and were at ail the times hereinafter 
mentioned, creditors." The original pétition had alleged merely that 
they were creditors when pétition was filed. It also amended the 
statements of their individual claims by asserting that the goods 
they had sold to the bankrupt were "at an agreed value." It further 
averred that, after the exécution of the chattel mortgage, Schlosser, 
"within four months preceding the filing of this pétition, took posses- 
sion, under and by virtue of said mortgage, of the said goods and 
chattels," etc. Thereafter counsel for the creditors seems to hâve 
discovered that the order as entered allowed the filing of a new pé- 
tition, but not of an amended one, and motion was made on De- 
cember 24th for resettlement of the order in conformity with the 
mémorandum. The motion was granted, and the order now under 
review was entered January 2, 1904, resettling the order of Decem- 
ber 2, 1903, so as to give leave to amend, and providing that the 
amended pétition filed by the petitioning creditors on December 22, 
1903, be accepted by the alleged bankrupt as of the date of filing of 
the original pétition, with leave to answer or demur to the same. 

There can be no doubt that a court has power, if seasonably exer- 
cised, to resettle an order imperfectly phrased so as to conform its 
text to the décision it was intended to embody. The real question 
presented hère is not whether the court had power to resettle the 
order of December 2d, but whether it had power to allow an amend- 
ment nunc pro tune of the pétition filed September 2d. So far as 
the same was amended by setting out more speciflCally the claims of 
the creditors, and the fact that they were creditors when the alleged 
act of bankruptcy was committed, no criticism is made. The brief 
concèdes: "That a District Court, in a proper case, may permit the 
amendment of pleadings by the correction of errors or oversight, 
is beyond dispute." The contention is that the physical taking pos- 
session of the goods by Schlosser is the only act of bankruptcy al- 
leged, that it was not set forth in the original pétition, that more 
than four months had elapsed before it was actually charged against 
the alleged bankrupt, but that the allowance of amendment nunc pro 
tune has the same effect as though a pétition containing it had been 
filed three months before it was in fact filed. Référence is had to 
rule 6 (89 Fed. v), and to the décision of this court in the Matter of 
Sears, 117 Fed. 294, 54 C. C. A. 532. The question whether an orig- 
inal pétition can be amended by setting out therein an act of bank- 
ruptcy not referred to in the original pétition, and occurring more 
than four months before amendment is made, is an interesting one, 
but it need not be decided hère. The amended pétition avers that 
Schlosser took possession "within four months preceding the filing 
of this pétition," The date when he took possession is nowhere 
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stated în the record, and it is uncertain whether the pleader intended 
to aver that it was in the four months preceding the filing of the 
amended or of the original pétition. The matters sought to be 
argued hère will come up on the hearing upon pétition, and, when 
they do come up, their décision will not be necessary. The amend- 
ment setting out the seizing of the goods under the chatte! mortgage 
is superfluous. The giving of the chattel mortgage was in itself an 
act of bankruptcy, committed within four months of the filing of the 
original pétition, and sufHciently charged therein. The act charged 
is under section 3, Act Julv 1, 1898, 30 Stat. 546 [U. S. Comp. St. 
1901, p, 3422] "a" (3): "Transferred, while insolvent, any portion 
of his property to one or more of his creditors with intent to prefer 
such creditors over his other creditors." By section 1 (25) (30 Stat. 
545 [U. S. Comp. St. 1901, p. 3420]) the word "transfer" is_ defined 
to include "the sale and every other and différent mode of disposing 
of or parting with property, or the possession of property, absolutely 
or conditionally, as a payment, pledge, mortgage, gift, or security." 
The Suprême Court, in Pirie v. Chicago Title Co., 183 U. S. 438, 
21 Sup. Ct. 906, 45 L. Ed. 1171, says of this définition: "Ail technical- 
ity and narrowness of meaning is precluded. The word is used in 
its most comprehensive sensé, and is intended to include every means 
and manner by which property can pass from the ownership and pos- 
session of another ["ownership or possession" is the language of 
the statute], and by which the resuit forbidden by the statute may be 
accomplfshed ; 'a préférence enabling a creditor to obtain a greater 
percentage of his debt than any other creditors of the same class.' " 
It is the settled law in this state that "a personal mortgage is more 
than a mère security. It is a sale of the thing mortgaged, and op- 
érâtes as a transfer of the whole légal title to the mortgagee, sub- 
ject only to be defeated by the full performance of the condition." 
Butler V. Miller, 1 N. Y. 500. 

The mémorandum filed in the District Court gave no reasons for 
reaching its conclusion, and we are referred to no authorities holding 
that the giving of a chattel mortgage is not a transfer of property, 
within the meaning of section 3a (2) ; and, since the original pétition 
avers that the mortgage was given while insolvent, and with intent 
to prefer, we are of the opinion that an act of bankruptcy was charged 
in the original pétition, and find it unnecessary to discuss the effect 
of the amendment. 

The order giving leave to amend is aiîirmed. 
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HOFFMAN V. WILSON, 

(Circuit Court of Appeals, Third Circuit May 27, 1904) 

No. 15. 

1. TEOVEE— EiGHT TO MaINTAIN— COBKELATIVE DUTIES. 

Plalntiff was evicted froin a lieuse occupied by her as a boarding house 
under a judgment for possession recovered by défendant, who took pos- 
session of her furniture tlierein. From certain of the bedrooms slie bad 
removed furniture owned by défendant and substltuted her own. HeM, 
that she could not maintain trover for any part of her own furniture 
until she had returned or offered to return that owned by défendant 

Acheson, Circuit Judge, concurs so far as relates to the articles sub- 
stltuted for those of défendant, but dissents as to the remainder. 

In Error to the Circuit Court of the United States for the Dis- 
trict of New Jersey. 

For opinion below, see 123 Fed. 984. 

C. L. Cole, for plaintiff in error. 

Geo. J. Bergen, for défendant in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. This writ of error has brought up the 
record in an action of tort in which Effie C. Wilson was plaintiff 
and Samuel D. Hoffman and Francis A. Canfield vvere défendants. 
The plaintiff declared in trespass, and also, by separate count, in 
trover. It appeared, however, that the charge of trespass could 
not be sustained, and that a joint conversion by the two défendants 
could not be established. Hence the case was properly tried as 
one of trover merely, and as against Samuel D. Hoffman only. The 
chattels alleged to hâve been converted consisted of household 
goods, which were contained in a house in Atlantic City, N. J., 
known as "Hawthorne Inn." The plaintiff below had been put in 
possession of this house by a certain Mrs. Hartley under an agree- 
ment between them, the particulars of which are unimportant. An 
action of ejectment for its possession was then pending by Hoffman 
against Mrs. Hartley, in which Hoffman subsequently obtained 
judgment, and upon exécution on that judgment Effie C. Wilson 
was evicted. Prior thereto she had removed five suites of Hoffman's 
bedroom furniture from the house, and had put other furniture in 
their place ; and for the latter, although she had not restored the 
former, she was allowed to recover. But, in our opinion, thèse 
facts were, as to the whole case, conclusive against her. Trover 
will not lie for anything which the plaintiff has not the immédiate 
right to possess, and one who has not only voluntarily placed her 
goods upon the land of another, but has also taken therefrom goods 
of the landowner, has no right to reclaim her own without return- 
ing his. The question is not as to whether one trespass or con- 
version may be set off against another. It may be conceded that 
this cannot be donc; but the law of torts deals with duties and 
rights as correlates, and to us it seems clear that the return of the 
defendant's goods was a duty which the plaintiff was bound to dis- 
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charge before she could lawfully demand those which belonged to 
herself. In Kimball v. Cunningham, 4 Mass. 502, 3 Am. Dec. 230, 
it wassaid that where an exchange of chattels has been made in 
exécution of a contract voidable for fraud, the innocent party to 
it cannot maintain trover for anything dehvered by him while 
he still retains any part of the considération he received; "for he 
shall not compel even the fraudulent seller to an action to recover 
back the property he has parted with in the exchange." We adopt 
this statement of the law. It was pertinent to the case in which it 
was made, and, a fortiori, it is applicable to this one, for the défend- 
ant below had not consented to part with anything, and had per- 
petrated no fraud. His goods were taken by the plaintifï without 
his knowledge, and no wrong whatever was committed by him. 
This, it is true, gave him no right to keep what belonged to her, 
but the duty to relinquish what could not lawfully be retained was 
reciprocal, and therefore the fulfillment of that duty upon her part 
was essential to the existence of the right, necessarily asserted by 
her, to inimediately possess the chattels of which she alleged she 
was wrongfully deprived. The situation presented is simply this : 
The défendant in error, during her occupancy of the locus in que 
under a claim of title which the judgment in ejectment determined 
to be invalid, took therefrom goods of the owner of the premises 
and placed goods of her own thereon. This proceeding cannot be 
otherwise regarded than as one continuons and indivisible transaction, 
and therefore we are of opinion not only that she was debarred 
from recovery with respect to the furniture which she may hâve 
intended — but without Hoffman's assent — to specifîcally substitute 
for the furniture she removed, but that the return of the latter was 
requisite to the maintenance of trover for any part of the chattels 
to which the action related. 

The second spécification avers that the Circuit Court erred in 
overruling the motion of the défendant below for binding instruc- 
tions in his favor, and, as the views we hâve expressed sustain that 
spécification, they completely dispose of the case, and no other of 
the errors assigned need be considered. 

The judgment is reversed. 

ACHESON, Circuit Judge (concurring in part, but dissenting in 
part). I concur in the view that as to the five suites of bedroom 
furniture the plaintifï below was not entitled to recover. Having 
taken away the defendant's five suites of bedroom furniture, and 
substituted therefor five other bedroom suites of her own, Miss 
Wilson (the plaintifï) is to be held to bave sanctioned the use by 
Hofïman (the défendant) of the substituted suites of furniture un- 
til she returned his suites, or at least ofïered to return them. Not 
having donc this, the plaintifï was in no position to demand posses- 
sion of the bedroom suites. Therefore quoad hoc a défense was 
shown. But I am not able to see by what rule of law or upon what 
just principle the défendant could retain the other separate and dis- 
tinct Personal property belonging to the plaintifï against her de- 
mand merely because of her action in* respect to the bedroom fur- 
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niture. Except that the five bedroom suites of funiîture and the 
plaintiff's other goods were upon the Hawthorn Inn prenais es, tiiere 
was no connection whatever , between the two sets of chattels. 
They differed in kind, use, particular location, and value. The case 
cited by my learned associâtes to sustain their conclusion (Kim- 
ball V. Cunningham, 4 Mass. 502, 3 Am. Dec. 230) arose out of a 
contract for the exchange of chattels. There the plaintiff's action 
rested upon his right to rescind the contract for fraud. He faileci 
in his action because he had retained part of the considération he 
had received in the exchange. The court held that, if he elected 
to rescind, he must disaffirm the whole contract, returning the en- 
tire considération he had received. I submit that the principle of 
the case is not applicable hère, and that nothing the court there 
said is pertinent to the facts of the présent case. 

I am for reversing the judgment of the court below not only upon 
the assignment respecting the bedroom suites, but also upon other 
assignments touchingthe admission of évidence and the instructions 
as to what constituted conversion, but I would reverse, with the 
award of a venire facias de novo. 



UNITED STATES v. WITHBRS et al. 

(Circuit Court of Appeals, Second Circuit April 27, 1904.) 

No. 173. 

1. CONTBACTB— BbBACH— DUTT TO PeEVENT LOSS. 

A-bIdder for furnishlng supplies to the Post-OfBce Department, who, 
on the acceptance of his bid, faîled to exécute the contract in accordance 
wlth his guaranty, cannot be held llable for the différence between the 
contract price of certain articles and the prlce pald by the department 
to the public prlnter for such articles three months after the default, 
where it Is shown that at the tlme of such default and for several weeks 
thereafter the articles could hâve been purchased In the market for less 
than the contract prlce, and especlally where it does not appear that the 
price subsequently pald was the market prlce, whieh alone could fis the 
measure of damages. 

2. Eeeob— Geounds foe ReveesaIt— Kight to Nominal Damages. 

A judgment for défendant entered on a verdict directed by the court 
wlll not be reversed because plalntlfC may hâve been entitled to nominal 
damages, where no permanent right Is afCected. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

This cause comes hère upon appeal from a judgment of the Cir- 
cuit Court, Southern District of New York, in favor of the défend- 
ants in error (who were défendants below), entered upon a verdict 
in their favor which was directed by the court. 

Arthur M. King, for plaintiff in error. 
Charles F. McCandeles, for défendants in error. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. The défendant Withers made a bid 
offering to enter into a contract to furnish certain stationery sup- 
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plies for the Post-Office Department at priées named in the said 
bid. The only item as to which testimony was taken is "7,500 doz. 
scratch blocks or pads at isys cents." Withers and his codefend- 
ants, Morse and St. John, guarantied that if his bid were accepted 
he would within 10 days enter into and duly exécute a contract to 
furnish such supplies at the prices named, and that, in case of failure 
to enter into such contract, the bidder and his guarantors would 
forfait and pay to the United States the sum of $3,000. The bid 
was accepted somewhere about the latter part of June, 1900, and 
Withers was notified of such acceptance, and was requested to fill 
eut the contract and send it back, so that it might be accepted and 
filed. He failed to do so, although repeatedly requested to exécute 
it, and by the middle of July (the record does not give the exact 
date of notification to sign contract) the 10 days had expired, 
Withers was in default, and the government officers were entitled 
to advertise for new bids and enter into a new contract for the 
supplies in question. No steps were taken to effect a new contraci; 
in the usual way, and finally, about the Ist of October, the supply 
of pads was exhausted, and the post offices throughout the country 
had to be supplied. Thereupon the Post-Office Department or- 
dered 3,333^/3 dozen pads from the public printer at 30'^Viooo 
cents per dozen. This action was brought to recover the différence 
of price paid from the failing bidder and his guarantors. 

The United States attorney quite properly decided that recovery 
could not be had for the penalty named ($3,000), but only for the 
actual damages which had been sustained through défendants' de- 
fault. The price paid the public printer was $1,027.20, the articles 
at prices named in the bid would hâve cost $516.67, and the gov- 
ernment sought to recover as actual damages $510.53. It appeared 
on the trial that the pads bought from the public printer were of 
slightly better quality than those which Withers had ofïered to fur- 
nish, and that $85 fairly represented such différence in quality, 
whereupon the United States attorney apparently conceded that tho 
plaintiff's claim should be reduced by that sum. It further ap- 
peared that the market price of pads such as Withers ofïered to 
furnish was 14 cents in July and August. What the market prico 
was subsequently does not appear. 

The plaintiff relies on a section of the United States Revised 
Statutes which reads as follows : 

"Sec. 3709. Ail purchases and contracts for supplies or services, in any of 
the departments of the government, except for personal services, shall bo 
made by advertising a suflicient time previously for proposais respecting tho 
same, vphen the publie exigencies do not require the immédiate delivery of 
the articles, or performance of the service. When immédiate delivery or per- 
formance Is required by the public exigency, the articles or services require.! 
raay be procured by open purchase or contract, at the places and in the man- 
iier in which such articles are usually bought and sold, or such services en 
•-'nged. betrveen individuals." ITJ. S. Comp. St. 1901, p. 2484.] 

Incidentally it may be noted that articles of stationery are not 
usually bought "between individuals" of the public printer, and 
whether the price of articles sold by him compare favorably or 
unfavorably with their prices in the open market, where individuals 
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purchase, does not appear. However this may be, the case seems 
to be determined by the application of the familiar principle that 
there can be no recovery for damages which might hâve been pre- 
vented by reasonable efforts on the part of the person injured. The 
défendants were in default in July; with reasonable diligence the 
Post-Office Department could hâve readvertised and secured a new 
bidder in August ; even if it had not advertised, it could hâve ob- 
tained the pads by purchase in the open market during that month 
at a sum less than that at which Withers had agreed to furnish 
them. The most ordinary diligence to avoid disastrous results 
from the breach of contract would hâve prevented any loss at ail. 
Moreover, since the record failed to show at what price the pads 
could hâve been bought in the open market in October, when at 
last they were bought there was nothing upon which the jury could 
hâve assessed any substantial damages, for the measure of damage 
was the différence between the contract price and the market price. 

It is contended that plaintiff was at any rate entitled to recover 
nominal damages, and that the court erred in directing a verdict 
for défendants. But it is well settled that there should be no re- 
versai when a nonsuit has been directed in a case where plaintiff 
could recover nominal damages only, unless some permanent right 
is affected, or some error of the court has crept in by which the 
jury has rendered an erroneous verdict, or, possibly, the recovery 
of costs has been affected. Ellsler v. Brooks, 54 N. Y. Super. Ct. 
73 ; Funk v. Evening Post Pub. Co., 76 Hun, 497, 27 N. Y. Supp. 
1080 ; Brantingham v. Fay, 1 Johns. Cas. 264. In the case at bar 
no permanent right is affected, the jury has not been misled, no 
costs would hâve followed the recovery of nominal damages, and 
none were entered against the United States in the judgment under 
review. 

The judgment is affirmed. 
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CAMPBELL V. NATIONAL BROADWAY BANK. 

(Circuit Court of Appeals, Second Circuit April 19, 1904.) 

No. 162. 

1. Banks— Deafts Issued bt Cashieb to Individual Ceeditob— Implied AtJ- 

THORITY. 

A bank cannot recover the amount collected on a cashier's draft Issued 
by Its cashier and made payable to his Individual créditer, where It is 
shown that the cashier had on numerous previous occasions drawn sim- 
ilar drafts in payment of his own debts, and such acts had continued for 
a period sufflciently long to establish a settled course of business in the 
conduet of the bank which had been sanctioned by Its officers, and was 
known, or should hâve been known, to its directors. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

On writ of error to the United States Circuit Court for the 
Southern District of New York, to review a judgment in favor of 
the défendant in error, who was défendant below, entered upon the 
verdict of a jury. 

George W. Wickersham, for plaintiiï in error. 

WilHam J. Curtis and Francis D. Pollak, for défendant in error. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge. This action was commenced by the plain- 
tiiï, as ancillary receiver, to recover $12,150 and interest, being the 
amount due on three cashier's drafts, drawn by George M. Valen- 
tine, cashier of the Middlesex County Bank, of Perth Amboy, N. 
J., on its New York correspondent, the National Park Bank of New 
York, to the order of the défendant, the National Broadway Bank. 
Thèse drafts were given by Valentine in payment of his individual 
obh'gations to the said Broadway Bank. 

It is argued that "the court erred in instructing the jury that if 
during a séries of years sufficiently long, and in business transac- 
tions sufficiently numerous to make out a regular course of business 
in the conduet of the bank, the cashier had been accustomed to 
sign the checks of his bank payable to his own order, or to the order 
of his creditors, then the défendant was entitled to a verdict." The 
instructions excepted to are in accord with the décision of this court 
in Gale v. Chase National Bank, 104 Fed. 214, 43 C. C. A. 496, which 
cannot be distinguished, on principle, from the case at bar. In the 
Gale Case a cashier's draft, given to discharge his individual debt, 
was under considération, and it was decided that where it appears 
that the cashier had, on numerous previous occasions, drawn similar 
drafts to pay similar debts, and such acts had continued for a period 
sufficiently long to establish a settled course of business which had 
been sanctioned and ratified by the officers of the bank, it might be 
inferred by the jury that such acts were known, or should hâve been 
known, to the directors of the bank and that the cashier's acts were 
authorized. This, in substance, was the proposition charged in the 
présent case and the jury were told that the burden was upon the 
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défendant to show that the drafts in question, which on theîr face 
were calculated to excite suspicion, were drawn in the ordinary busi- 
ness of the bank. The charge was as favorable to the plaintiff as 
the facts and the law warranted. The Gale Case was again con- 
sidered by this court (108 Fed. 987, 46 C. C. A. 683), and subse- 
quently by the Suprême Court (188 U. S. 557, 23 Sup. Ct. 372, 47 
L. Ed. 594), but the law of the first décision, in so far as it relates 
to the questions now under considération, has not been changed or 
modified. It is the law of this court to-day and we see no reason 
why it should not be followed. It seems to be conceded by the 
plaintiflf that if the court adhères to its former décision it is conclu- 
sive of the principal question involved. In order to show a course 
of business at the Middlesex Bank which permitted the use of the 
cashier's checks in payment of his personal obligations, that such 
business was open and notorious and that the président of the 
bank had actual knowledge of what was being done, the défendant 
was permitted to prove a number of such checks previously drawn 
by Valentine, as cashier, to the order of a broker who represented 
Valentine in stock spéculations. The défendant also proved that 
this broker, when the first cashier's draft was ofifered to him by 
Valentine, declined to receive it until assured that it was author- 
ized ; that he had a conversation with the président of the bank, 
informed him of the unusual character of the draft, asked if the 
cashier had authority to give such a draft and was informed by the 
président that he had. The objections of the plaintiff to this évi- 
dence, and to other évidence of similar import, are inconsistent with 
his theory that it was necessary to show knowledge in the directors, 
and the objections were properly overruled. If actual knowledge 
were necessary it is not perceived how it could be proved more 
conclusively, as to the président at least, than by showing that he 
knew of Valentine's acts, was informed that they were unusual and 
suspicions and, thereafter, declared them to be authorized and per- 
mitted them to continue. The cause was carefully tried and no 
error was committed of which the plaintiff has a right to complain. 
The judgment is affirmed with costs. 



In re EDELMAN et al. 

(Circuit Court of Appeals, Second Circuit. Aprîl 5, 1904) 

No. 206. 

1. Banketjptcy — Acts of Bankeuptcy— Mobtgage. 

A moi-tgage made by an insolvent, and recorded wlthin four months prior 
to the flling of a pétition in bankruptcy against him, if given with intent 
to prefer a credltor, constitutes an act of bankruptcy. 

Appeal from the District Court of the United States for the Southern 
District of New York. 

In Bankruptcy. This cause comes hère upon appeal from an order 
of the District Court, Southern District of New York, adjudging the 
appellants bankrupts. 
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Moses Jaffee, for appellants. 
Henry W. Eaton, for appellee. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. The pétition charges three acts of bank- 
ruptcy : (1) The making of a mortgage of real estate in Broome street to 
one Joseph Liebling February 13, 1903, for the sum of $2,000 ; (2) tlie 
making of a similar mortgage to one Ida Levy December 27, 1903, for 
the sum of $6,000; (3) the sufïering a judgment to be entered against 
appellants in favor of Don A. Gaylord, one of the petitioning creditors, 
for $990.21, on May 1, 1903. It will be sufficient to consider one only of 
thèse acts, the mortgage to Ida Levy. Pétition was filed July 9, 1903. 
Answer was served, and testimony upon the issues was taken before a 
spécial commissioner. The alleged bankrupts admitted the making 
of the mortgage, and that it was not recorded until March 12, 1903 — 
less than four months before the pétition was filed, and therefore within 
the time prescribed in Section 3b, Act July 1, 1898, c. 541, 30 Stat. 546 
[U. S. Comp. St. 1901, p. 3422]. They aiso admitted that there were 
prior mortgages outstanding on the premises aggregating $48,000. 
They joined issue with the averments that said mortgage was given 
with intent to prefer, and that they were insolvent when it was made. 
To show an intent to prefer, a witness called by the petitioners testified 
to admissions made by Edelman, subséquent to the filing of the péti- 
tion, that, besides the $48,000, the firm owed over $9,000 to varions 
creditors; and that the mortgage to Ida Levy was given for money 
which had been previously loaned to the firm. The évidence was slight, 
but, in the absence of any testimony controverting it, and in view of 
the circumstance that the mortgagee did not record the mortgage until 
several months after its exécution, it was sufficient to warrant the find- 
ing of the commissioner that the transaction was with intent to prefer. 
A "conditional" transfer of property "as a * * * pledge, mortgage, 
* * * or security" is within the provisions of section 3a (2) by the ex- 
press définition of the word "transfer" which is given in section 1 (25), 
30 Stat. 545 [U. S. Comp. St. 1901, p. 3420]. 

As to the issue of insolvency the spécial commissioner reports that 
"tJie alleged bankrupts hâve not appeared, nor hâve they produced their 
books, papers, and accounts, nor hâve they submitted to an examination, 
nor hâve they given testimony as to ail matters tending to establish 
their solvency" ; and the accuracy of this statement is not questioned. 
Therefore, under section 3d the burden of proving their solvency at 
the time of the commission of the act specified in 3a (2) rested upon 
them, Having failed to give any proof of solvency the spécial commis- 
sioner correctly found that the transfer by mortgage was given while 
insolvent. 

The order confirming report of the spécial commissioner and adjudi- 
cating appellants bankrupts is affirmed. 



702 130 FEDEfiAL BEPORTBa 

EATON & PRINCE CO. v. WADSWORTH. 

(Circuit Court o£ Appeals, Seventh Circuit AprU 12, 1904.) 

No. 1,041. 

1. Patents— Invention— Safett-Bbake for Blevatoes. 

The Eaton, Prince, and Livesey patent, No. 347,778, for a safety-brake 
for elevators, clalm 6, Is void for lack of invention. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 
For opinion below, see 125 Fed. 120. 

Frank F. Brown, for appellant. 
Thomas F. Sheridan, for appellee. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

BAKER, Circuit Judge. This is an appeal from a decree adjudg- 
ing that there was no equity in appèllant's bill for infringement of 
claim 6 of letters patent No. 347,778, August 24, 1886, to appèllant's 
assignors. The claim is as foUows : 

"(6) In an elevator safety-brake, the combinatlon, with an expansible ball- 
governor, of a trigger located relatively to the governor, substantially as 
shown, whereby said trigger Is operated directly by contact therewith of the 
governor-balls, essentially as speclfled." 

Small (No. 238,284, June 1, 1880) had shown, in an elevator safety- 
brake, the combination of an expansible ball-governor and a trigger 
that was operated by the centrifugal pull of the governor-balls 
through a sliding sleeve on the governor shaft. The only thought 
that appèllant's assignors added to Small's disclosure was this : It 
would be an improvement to replace the continuous pull by repeated 
blows upon the trigger, for thus the braking-mechanism would more 
promptly and surely be put into action. In guarding against exces- 
sive speed of water wheels (Bahme, No. 61,381, January 22, 1867) 
and of steam engines (Ripp & Mueller, No. 226,553, April 13, 1880), 
the hammer-action of the balls of expansible ball-governors had been 
used to trip triggers. This sixth claim, therefore, is for the act of 
substituting in Small's elevator safety-brake the Ripp & Mueller ham- 
mer-action for Small's sliding sleeve as the means for actuating the 
trigger ; and falls, we think, within the no-invention class, of which 
several examples from décisions of the Suprême Court were collated 
in Wisconsin Compressed Air House Cleaning Co. v. American Com- 
pressed Air Cleaning Co., 125 Fed. 761, 60 C. C. A. 529. 

Appèllant's contention that the Bahme and Ripp & Mueller référ- 
ences are too remote we deem not well founded. Claim 6 départs 
from Small only with respect to the action of the ball-governor upon 
the trigger, and any one who desired to make the change would natur- 
ally look to the "governor" art. 

The decree is afïirmed. 
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G. W. COLE CO. V. AMERICAN CEMENT & OIL CO. et al. 

(Circuit Court of Appeals, Seventh Circuit April 12, 1904.) 

No. 983. 

1. TEADE-MaEKS— INFEINOEMENT AND UNFAIE COMPETITION DiSTINGUISHED. 

Unfair compétition is dlstinguishable from infrlngement of a trade-inarlr, 
in tliat It does not necessarily involve thé question of the exclusive right 
of another to the use of the name, symbol, or deviee copied or imitated. 
A word may be purely generic or descriptive, and so not capable of becom- 
ing an arbitrary trade-marlî, and yet there may be an unfair use of it 
which will constitute unfair compétition. 

2. Same— Infringement. 

A trade-marlî for an oll compounded from a secret formula, and used 
for a lubricant, rust preventer, and a polish, consisting of the words "Three 
In One" printed in blacli letters, and the picture of the figure "1" in red 
on a white background, upon which are superimposed in white the figure 
"3" and the word "in," Is not infringed by a trade-mark used for a similar 
oil consisting of the words "Big Four" in red, and the picture of a large 
figure "4" in blue, superimposed upon a rectangular baclcground in red, 
containing other descriptive words in blue and white letters. 

3. Same— Unfaie Compétition. 

The fact that a défendant which had been engagea in the manufacture 
and sale of oil in bottles for 20 years adopted for a new produet a label 
wholly distinctive from those previously used is no évidence of a fraudu- 
lent intention to compete unfairly with complainant, which had placed 
on the marljet a similar article, where its prier labels were also distinctive 
from eaoh other, and the new produet was différent in quality from any 
it had previously made. 

4. Same. 

The law of unfair compétition seelcs only to restrain fraudaient prac- 
tices inducing confusion of goods and déception of the public, and it cannot 
be used to prevent a défendant from adopting a trade-marli or label in- 
tended to attract attention and popularize its produet, although it results, 
and is Intended to resuit, in better enabling It to compete with complain- 
ant, where no déception or confusion of goods is caused or intended there- 
by. , 

5. Sakb. 

The fact that a défendant has been, and still is, a large purchaser of 
an article made by complainant as a jobber, does not croate any trust re- 
lation between them which precludes it from placing on the marlset a com- 
peting article of its own manufacture. 
G. Same. 

That défendant issued a circular advertising an article of Its manufac- 
ture to some extent similar to one issued by complainant, and inclosed in 
the cartons containing its goods, does not constitute unfair compétition, 
where defendant's circulars are not so inclosed. and are sent only to job- 
bers, and do not come into the hands of retail purchasers. 

7. Same. 

Labels and cartons used by complainant and those subsequently adopted 
by défendant compared, and held not to show such similarity as to charge 
défendant with unfair compétition. 

8. Same. 

Unless a défendant adopts means calculated to injure complainant 
through unfair compétition, the intention is immaterial ; there being no 
ground for relief where there has been no injury. 

Appeal from the Circuit Court of the United States for the Northern 
District of IlHnois. 

If 1. Unfair compétition, see notes to Scheuer v. Muller, 20 C. O. A. IGô ; Lare 
T. Harper & Bros., 30 C. C. A. 37G. 
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In the year 1894 the flrm of G. W. Cole & Co. began the manufacture of a 
compound oll according to à secret formula. The oll was a lubricant, rust 
preventer, and polish. They adopted as a trade-mark and name the désigna- 
tion "Three in One," cast In the form of a large figure "1" In red, upon which 
was superimposed in white the numéral "3" above the word "in." This cipher 
was later molded in the glass of the bottles containing the compound. The 
device was new, the product largely advertised, met with large sales, and be- 
came well known throughout the country under the name of "Three in One," 
identifled by that name and by the distinctive device stated. The bottles were 
inclosed in pasteboard cartons, which bore consplcuously upon the front panel 
a picture of the bottle inclosed therein; the conspicuous colors being red, 
black, and greenish yellow upon a white baekground. For some time a cir- 
cular had been inclosed in each carton, which consista of pictures of varioua 
articles, typewriters, skates, guns, phonographs, etc., for which the préparation 
is intended, accompanied with descriptive and commendatory notices. The ap- 
pgllant hère (eomplainant below) was organized as a corporation, and succeed- 
ed to the business of the copartnership, taking over its assets and good will. 
The appellant does not sell at retail, but supplies its product to wholesalers 
and jobbers in the varions cities in the country, who in turn furnish the arti- 
cle to the retailer. 

The appellee the Excelsior Supply Company, of which the appellee George 
T. Robie Is président, deals in bicycle parts and sundries in the city of Chicago. 
The appellee the American Cernent & Oil Company, of which Mr. Robie also 
Is président, manufactures lubrieating and other oils and cernent. The Excel- 
sior Supply Company for some four or five years bas acted as a Jobber, and 
has been a customer of the appellant, purcbasing at wholesale its oil, and has 
sold large quantifies of this product, "Three in One," and still continues so 
to act and sell. In the year 1901 the appellees (défendants below) put upon 
the market a compound oil called "Big Four," claimed to be identical in color 
and odor with "Three in One," and put up in bottles claimed to be of the same 
gênerai design and appearance, but of slightly larger size, the labels of which 
are claimed to be a close approximation to the appellant's label. The bottles 
are Inclosed In pasteboard cartons, 'with a picture of the bottle on the outside 
claimed to closely simulate the carton of the appellant; the label of the ap- 
pellees having a white baekground, and a large figure "4" In blue superimposed 
upon a rectangular red baekground, and the word "Big" In white superim- 
posed upon the figure "i." An advertising circular was also put out by the 
appellees, somewhat similar in design to the advertising circular of the appel- 
lant, containing 19 différent cuts, as against 17 in appellant's circular; four 
of the cuts in the one being identical with the cuts of the other circular, and 
many of the others resembling the cuts in the circular of the appellant. The 
Excelsior Supply Company had been in the manufacture and sale of oils of 
varions kinds for a quarter of a century, and had durlng that time used dif- 
férent names therefor. The bottles, labels, and style of the "Big Four" prod- 
uct were a radical departnre from anything previously used by it. The bot- 
tle used by the appellant, containing its compound, holda 3 ounces, is 5^^ inches 
In height, 1% Inches In width, and 1% inches in thickness, the neck being 1 
inch in length, and both surfaces flat. It is of spécial mold, and not an ordi- 
nary stock bottle. It has blown In the glass on one edge "G. W. Cole Co.." 
and on the other edge "Three in One." The bottle used by the appellees holds 
4 ounces, is S^/s inches in height, 2 inches in width and 1% In thickness at Its 
broadest part, and the neck of the bottle is 1% inches in height, the front sur- 
face being convex. The bottle is known in the trade as a "4-ounce Blake oval 
bottle," and is a stock bottle maniifactured by nearly every bottle factory in 
the country. In the autumn of 1001 the appellant began to put up a small 
1-ounee package — a duplicate of Its larger one, except as to size. In the 
winter following the appellees also put up a 1-ounce package, but without 
knowledge that the appellant had so donc, using thèse small bottles simply 
as samples. They are not regularly sold. AU of thèse kinds of bottles had 
been used by the appellees In thelr business for years before they had any 
dealings with the appellant. 

A better idea of tho two labels may be had by a comparison, and they are 
for that purpose hère exhibited : 



Apbellant's Front Labei,. 



Appellees' Fko.xt Label. 
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Other facts essential to be consldered are stated In the opinion of the court. 

The bill was flled upon the double ground of trade-marlc infrlngement and 
of unfair trade. The court below at the hearing dismissed the bill for want 
of equity ; flnding that the one trade-mark does not infringe the other, and, 
upon the contention of unfair compétition, that it was not proven that any 
one had been deeelved, or that there had been any attempt to deceive, or to 
simulate the goods of the complainant. The decree is brought hère for review. 

Frank F. Reed, for appellant. 
Harrison Musgrave, for appellees. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

JENKINS, Circuit Judge (after stating the facts as above). We 
are to consider this case, as the bill présents it, to involve the charge 
both of an infrlngement of a trade-mark and of unfair compétition in 
trade. The two are sometimes confounded, yet they are distinctive, 
and the distinction ought not to be lost sight of. A trade-mark is an 
arbitrary, distinctive name, symbol, or device, to indicate or authenti- 
cate the origin of the product to which it is attached. An infrlngement 
of such trade-mark consists in the use of the genuine upon substituted 
goods, or of an exact copy or reproduction of the genuine, or in the 
use of an Imitation in which the différence i*s colorable only, and the 
resemblance avails to mislead so that the goods to which the spurious 
trade-mark is affixed are likely to be mlstaken for the genuine product ; 
and this upon the ground that the trade-mark adopted by one is the 
exclusive property of its proprietor, and such use of the genuine, or of 
such imitation of it, is an invasion of his right of property. 

Unfair compétition is distinguishable from the Infringement of a 
trade-mark in this : that it does not involve necessarily the question of 
the exclusive right of another to the use of the name, symbol, or de- 
vice. A Word may be purely generlc or descriptive, and so not capable 
of becoming an arbitrary trade-mark, and yet there may be an unfair 
use of such word or symbol which will constitute unfair compétition. 
Thus a proper or geographical name is not the subject of a trade-mark. 
but may be so used by another unfairly, producing confusion of goods, 
and so come under the condemnation of unfair trade, and its use will be 
enjoined. The right to the use of an arbitrary name or device as 
indicia of origin is protected upon the ground of a légal right to its 
use by the person appropriatlng it. The doctrine of unfair compétition 
is possibly lodged upon the theory of the protection of the public whose 
rlghts are infringed or jeopardized by the confusion of goods pro- 
duced by unfair methods of trade, as well as upon the right of a 
complainant to enjoy the good will of a trade built up by his efforts, 
and sought to be taken from hlm by unfair methods. Whether such 
confusion has been or is likely to be produced by the acts charged, 
is a question of fact to be resolved either by évidence of actual sales 
of the one product for the other, of actual mistake of one for the other, 
of fraudulent palming off of the one for the other, or, on the other 
hand, failing such évidence, by comparison of the two brands to déter- 
mine whether the one can be readily mlstaken for the other, even 
by the inattentive and unobserving retail purchaser. We must there- 
fore review this record in the two Ilghts of alleged infringement and 
alleged unfair compétition. 
130 F.-^5 
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1. Is the complainant's trade-mark infringed by the one adopted by 
thé défendant ? 

The distinctive characteristics of the appellant's trade-mark inhere 
in the name "Three in One," and the picture of the figure "1" in red, 
upon which are superimposed in white the figure "3" and the word "in." 
As we observe in Pillsbury v. Pillsbury-Washburn Flour Mills Com- 
pany, 64 Fed. 841, 12 C. C. A. 432, "A spécifie article of approved 
excellence cornes to be known by certain catchwords easily retained in 
memory, or by a certain picture which the eye readily recognizes." 
Nothing could be simpler than the catchwords of this trade-mark, 
"Three in One," suggestive of the theological doctrine of the Trinity. 
Nothing could, we think, be more apt to win attention than the simple 
and attractive picture of the large figure "1" in bright red, with the 
white figure and letters "3" "in" superimposed upon it. Thèse would 
catch the eye of the most unwary and unobservant person, and indicate 
the article he desired. The trade-mark of the appellees consists of the 
words "Big Four" — the picture of a large figure "4" in blue, superim- 
posed upon a rectangular background in red, with lettering in blue 
around the four sides ; the name "Big Four" being in red lettering, as 
contradistinguished from the black lettering of the appellant. The 
remaining part of the label consists of letters in red and in blue in ir- 
regular curved lines, as contrasted with the black lettering upon that of 
the appellant's bottle. The back label upon the appellant's bottle 
will be seen, by comparison of the marks, to be equally distinguishable. 
In the latter there are no letters or figures in red, as upon the former. 
Taken as a whole, we perceive no similarîty between thèse two trade- 
marks that, even with the slight care which the ordinary purchaser 
exercises, would mislead. The one is clear, imposing, attractive. The 
other is ornate, involved, confusing. Nor is there idem sonans in the 
words "Three in One" and "Big Four," tending to confuse the unwary 
purchaser. The one is not suggestive of the other. They are "dis- 
similar in sound, appearance, and suggestion." We do not overlook 
the fact that the ordinary purchaser at retail is without the opportunity 
of comparison; but we cannot comprehend that even a careless pur- 
chaser, having in mind the catchwords "Three in One," having in mind 
the white letter "3" superimposed upon the red figure "1," could be con- 
fused or deceived by the package bearing the catchwords "Big Four," 
and the figure "i" in blue superimposed upon a red rectangle, with 
ail the otlier diflferences in the makeup of the label. It seems to us 
improbable, unless by some device or fraud the one is imposed upon 
him for the other by a designing seller, which latter act would be in- 
volved in the question of unfair compétition, not in that of infringe- 
ment of trade-mark. Within our ruling in Sterling Remedy Company 
V. Eurêka Chemical & Manufacturing Company, 80 Fed. 105, 25 C. C. 
A. 314, and Postum Cereal Company, Limited, v. American Health 
Food Company, 119 Fed. 848, 56 C. C. A. 360, we are unable to con- 
sider the term "Three in One" to be infringed by the term "Big Four," 
or that the coloring or dress of the figure "4" in the latter is suggestive 
of the figures "3" and "1" in the former. In the case first cited we held 
the term "No-To-Bac" to be not infringed by the term "Baco-Curo," 
and in the latter case that the term "Grape-Nuts" is not infringed by 
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the term "Grain-Hearts." In each of thèse cases the name complained 
of is more nearly suggestive of the trade-mark claimed to be infringed 
than in the case hère. The term "Big Four" is the popular name of a 
railway, associated in the popular mind with that road. It is wholly 
wanting in suggestion of "Three in One." We are constrained to 
the conclusion that the appellant's trade-mark is not infringed by the 
device complained of. 

Z. Hâve the appellees been guilty of unfair compétition, resulting in 
confusion of goods, to the injury of the public, or to the invasion of the 
appellant's légal rights? 

The affirmative of this proposition is asserted by the appellant, and 
it rests with it to prove that aflfîrmative satisfactorily. It is asserted 
that unfair compétition is shown in several particulars: (a) That for 
many years prior to the adoption of the "Big Four" label, the appellees 
had manufactured and marketed several kinds of oil under différent 
brands and distinctive names, and in packages altogether distinct from 
the appellant's, and adopted the one in question in imitation of the ap- 
pellant's. (b) That the appellees adopted the device "Big Four" ex- 
pressly to compete with the product "Three in One" ; that the ap- 
pellees were known throughout the trade as distributers of the appel- 
lant's product "Three in One," and practically occupied some sort of 
trust relation to the appellant. (c) That the appellees' circular was in 
part, at least, copied from, and was an imitation of, the appellant's 
circular ; that the color and the odor of the two products are the same, 
and the identity was so caused for the purpose of déception, (d) 
That the product "Big Four" at once bgcame known as "Four in One," 
and so bas caused confusion in goods. 

(a) With respect to the first of thèse assertions it is sufScient to say that 
while the label "Big Four" is distinctive, and perhaps widely so, from 
the numerous labels theretofore used by the appellees during 20 years 
of business, the previous labels are also easily distinguishable from 
each other. It is the purpose of the originator of a label to produce 
one which is in a marked degree dissim.ilar from any other; one that 
shall catch the eye and remain in the memory of a proposing purchaser ; 
a label that shall stand apart by itself, distinguished from and unlike 
any other. It must also be borne in mind that the quality of this oil, 
"Big Four," was of a différent grade and of higher excellence than 
any other oil theretofore manufactured and put upon the market by 
the appellees. It was compounded by a secret formula known only to 
them. It was natural, therefore, and proper, that they should seek 
an entirely distinctive brand to mark that particular quality of oil. 
We perceive nothing in this circumstance indicating fraud, or disposi- 
tion to obtain advantage of the appellant by unfair means. 

(b) It is shown that the name "Big Four" was selected because the 
oil was contained in a four-ounce bottle, and because the name was 
popularly known at the West in connection with a railway. It thus 
identifies the particular oil by the size of the bottle fontaining it, and 
attracts attention by giving it the catch name of a popular railway. 
If adopted for the purpose of giving popularity to the product, and en- 
abling the appellees to compete with the product of the appellant, that 
is not objectionable in morals or in law, unless, by reason of their re- 
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lations to the appellant, the appellees are bound to refrain from such 
compétition. The law of unfair trade has never gone to the length of 
preventing fair compétition in trade. The law seeks only to restrain 
fraudulent practices inducing confusion of goods and déception of the 
public. There is nothing in the relation of thèse parties which pro- 
hibited such compétition. The Excelsior Supply Company was a 
customer of the appellant, buying largely of its product "Three in 
One." It had spécial terms from the appellant, as had ail its large 
customers; but that course of business created no trust relation be- 
tween them, and constitutes no objection to compétition. 

(c) With respect to the question of alleged identity of color and odor, 
we hâve little diiificulty. Oil of the same odor had been manufacturer 
and sold by the appellees for many years. A large number of oils 
hâve the same color. It is the ordinary color for oils of that character. 
The odor is caused by the oil of citronella, used to suppress the odor of 
the oil in its original condition. Its use is common, and had been for 
many years. It had been used by the appellees for the like purpose 
for upwards of 20 years. 

Coming next to the circular: The arrangement of the folders is 
quite distinct. On the first page of the appellant's circular is the 
figure of a woman standing at a sewing machine with upraised hand 
pointing to a bottle of "Three in One," and the seven reasons stat- 
ing the supposed excellence of that oil are printed thereon. Ali this 
is in prominent red print. No such, or any, picture appears upon 
the appellees' circular. On the fourth page of the appellant's cir- 
ular are two parallelograms, with red ornamental border and white 
center, and upon the latter is printed, in large letters in red, "IT'S 
OIL RIGHT." No such, or any, picture appears upon the appel- 
lees' circular. The third and fourth pages of appellant's circular 
contain pictures in parallelograms, irregularly distributed over the 
sheet, of a clock, a réel, a bicycle, a piano, and other articles and ma- 
chines, with letterpress indicating the supposed excellent uses of 
the oil. At the right of the fourth page is a picture of the bottle 
"Three in One," with the labels upon it. The appellees' circular is 
composed of two pages, having at the right of the first page a repré- 
sentation of a bottle of "Big Four" oil, and a blank underneath it, with 
the heading, "For sale by." It then has cuts of différent instru- 
ments upon which the oil can be used profitably, and with its uses 
specified. Three of thèse cuts are identical with the cuts in the ap- 
pellant's circular, and were taken from its circular. Of the 19 cuts in 
the appellees' circular, 16 were obtained from catalogues of traders in 
Chicago. Ail thèse cuts were of the ordinary trade forms, and the 
record discloses from whom they were obtained. The witness who got 
up this circular testifies that he took the three from the appellant's cir- 
cular, supposing that they were public property, in the same way he 
took the cuts from other circulars. With the exception noted, the cir- 
culars are dissimilar. The arrangement of the différent cuts is de- 
cidedly différent from that of the appellant. They are not in parallelo- 
grams irregularly distributed. They are not in parallelograms at 
ail. They are placed in regular columns from the top to the bottom of 
the sheet ; the first being placed at the lef t and the second at the right 
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of the printed matter, and so on throughout the circular. The appel- 
lant wraps its circular around the bottle in the carton, That is not 
donc by the appellees. They use their circular simply as an advertise- 
ment, sending it to the jobbers. It is nothing that the buyer at retail 
receives in purchasing the package. There is little or no danger that 
the jobber or retailer purchasing goods in large quantitîes would be de- 
ceived by a false brand. He not only knows the article he wishes to 
purchase, but is careful to ascertain if the article shown him be the 
genuine. It is the casual inattentive purchaser of a single package who 
is subject to be deceived, and such a one could not possibly be deceived 
by this circular, for he does not receive it, if in any respect the circular 
may be said to be deceptive. If any just criticism may be indulged 
with respect to the copying of the three cuts of the appellant's circular, 
the act can hâve no misleading effect, or induce one to mistakenly 
receive the one product for the other, and ought not, therefore, to avail, 
standing alone, to sustain the charge of unfair compétition. Potter 
Drug & Chemical Corp. v. Pasfield Soap Company (C. C.) 103 Fed. 
490. 

A single word with respect to the carton will sufRce. A carton 
of the same shape and construction has been used by the appellees for 
15 years. Such cartons were well known and quite common at the 
time the appellant adopted them. The lettering and coloring of the 
two cartons used respectively by the appellant and appellees were as 
différent and distinct as the printed labels upon the bottles. 

(d) Has the product "Big Four" become known as "Four in One," 
and has it been sold as the product "Three in One" ? 

If the appellees had sanctioned the use of that désignation for 
their product, and it had become so known, or if without their sanc- 
tion their product had come to be so designated, we might be inclined 
to say that the use of the numerals should cease, that confusion might 
not resuit. But has it in fact so become known? We hâve given to 
the évidence on this point a careful scrutiny to ascertain if there be 
any just foundation for the charge. The évidence of the appellant 
upon this branch of the case rests upon the testimony of a single 
witness, a young man of 31 years of âge, in the service of one dealing 
in hardware specialties, who sold the product of the appellant, but not 
that of the appellees. About two hours before giving his testimony, he 
was ordered to, and did, meet Mr. George W. Cole, président of the 
appellant, upon a street corner in the city of Chicago, and was directed 
by him to go to certain places and ask for "Four in One" oil, and, if they 
offered anything else, not to take it. He states that he went to 
Rothschild's and asked for a bottle of "Four in One" oil, and was given 
a bottle wrapped in a package, which he did not examine ; that it was 
given to him by a f emale clerk ; that it was wrapped up by her ; and 
that, if he had examined it, he could not bave told what it was. That 
he went to the Excelsior Supply Company and asked for a half a dozen 
large and half a dozen small bottles of "Four in One," and was given 
the goods with a bill for them which distinctly stated it was "Big Four" 
oil. He also stated that he had heard a female clerk at The Fair talk 
about "Four in One" oil about a month before his examination ; that 
in June there were six women selling goods in that department, but at 
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the time of his examination there were only two, the force beîng de- 
creased in number because of the discontinuance of a lamp démon- 
stration that was being had there in June. The witness went with 
Mr. Robie, one of the appellees, to the department of The Fair where 
such goods were sold, and where he had heard the expression "Four in 
One." On hisreturn he testiiied that the woman whom he had heard 
speak of "Four in One" oil was not there. At this point he was asked 
if, on the occasion of his visit to The Fair in company with Mr. 
Robie, he inquired if they had "Four in One" oil, and he said reluc- 
tantly — desiring first to hâve the advice of counsel for appellant wheth- 
er he should answer — that he had so done at the request of Mr. Robie, 
and the saleswoman replied "No." With respect to the package he 
obtained at Rothschild's — the red package, as it is called — it is very 
différent from the packages of the appellees hère complained of. With 
respect to the transaction of this witness at the Excelsior Supply Com- 
pany, two clerks of that company, testifying the day after the transac- 
tion, stated that the witness for the appellant called and asked for 
"Four in One" oil, and they told him they had no such thing, but had 
"Big Four," if that was what he wanted, to which he replied, "That is 
ail right," and the witness wrapped up the bundle, and he paid for it, 
received the bill, and walked away. We deem this évidence on the 
part of the appellant wholly insufficient to base thereon a finding of 
unfair trade, or to prove that the product of the appellees has come to 
be generally known as "Four in One." It is remarkable, if it was a 
fact that the product had come to be generally so known, that no dealer 
in it and no purchaser of it could be found to so testify, and that we 
should be asked to base a finding of unfair trade in that respect upon 
the above-recited testimony of the young man who was employed for 
the occasion. We think the appellant has wholly failed to make out 
a case showing even a probability of confusion of goods by reason of 
the particular désignation of the two labels. There is not an atom 
of évidence that any person has ever been deceived. There is, as we 
hâve stated in considering the first branch of this case, upon the face 
of thèse labels no probability that any one exercising the care that even 
an inattentive purchaser gives to his purchases would be deceived. 
This court has been at ail times zealous in respect of the use of trade- 
marks and labels, to restrain competitors from ail unfairness in compé- 
tition producing confusion of goods ; but we are not disposed to carry 
the principles of the law so far that one trader may hâve a monopol}' 
of ail numerals, or be enabled to throttle the trade of ail competitors. 
Some évidence has been given by the appellant — quite inconclusive, 
as we think — indicating an intention on the part of the appellees in get- 
ting up this label "Big Four," and in prosecuting the business of the 
sale of that product, to enter into compétition with them by selling it 
at a less price to the jobber, inducing them to substitute their product 
for that of the appellant, with the expectation of larger gains, and of 
imitating as closely as they safely could the appellant's labels and pack- 
ages. We do not deem it necessary to consider this évidence, for, as 
we think, if the appellees ever designed to obtain an unfair advantage 
of the appellant, they hâve, as stated in Kann v. Diamond Steel Com- 
pany, 33 C. C. A. 324, 89 Fed. 706, "never used any means calculated 
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to accomplish ît, and they adopted those admîrably suîted to defeat it 
Their intention therefore becomes immaterial." An intention to ■ in- 
jure, if no injury be done, constitutes no ground for relief. Hopkins 
on Unfair Trade, § 76; Centaur Company v. Marshall, 38 C. C. A. 
413, 97 Fed. 785 ; Postum Cereal Company, Ltd., v. American Health 
Food Company, 56 C. C. A. 360, 119 Fed. 848, 852. 

We cannot better conclude this opinion than to use the language of 
Mr. Justice Brewer in Lorillard Co. v. Peper, 30 C. C. A. 496, 86 Fed. 
956,960: 

"The différence Is such that the eye wlll take It In at a moment's glance. 
Summing It ail up, while there are certain minor points of resemblance whleh 
hâve been forclbly urged upon our attention by the counsel for plaintiff, yet, 
looklng at the two packages wlth their labels — taking the tout ensemble — It 
appears to us clear that they are so essentially différent that no one of ordl- 
nary Intelligence, desiring to buy the one kind of tobacco, would be mlsled 
into buying the package of the other." 

The case of Coats v. Merrick Thread Company, 149 U. S. 562, 13 
Sup. Ct. 966, 37 L. Ed. 847, is also instructive upon this question. 
The decree will be affirmed. 
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(Circuit Court of Appeals, Third Circuit. June 8, 1904.) 

No. 42. 

1. Patents— Infeingement—Claims fob Combination. 

In a claim of a patent for a combination, ail the éléments which the 
patentée has speeifled must be regarded as material, and infringement 
cannot be found in a device in which one of such éléments Is omitted, un- 
less an équivalent part is employed. 

2. Same— Omission dp Paets — Quill-Geinding Machine. 

The Levy patent, No. 664,564, for a machine for grinding quills of feath- 
ers, claim 1, Includes as an élément of the combination a spring, the ends 
of which bear on the suspended journal bearings of the presser-roU, and 
also "means for adjusting the tension of the sald spring." Held, that 
such claim is not infringed by a machine which employs an équivalent 
spring, although of différent form, but has no means for adjusting the 
tension of such spring. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 

For opinion below, see 124 Fed. 69. 

Horace Pettit, for appellant. 

Walter C. Pusey and Joshua Pusey, for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges, 

GRAY, Circuit Judge. This is an appeal from the decree of the 
court below, in a suit in equity brought by the appellant, who was 
the complainant below, against appellee, défendant below, for in- 
fringement of letters patent No. 664,564, issued December 25, 1900, 
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to the appellant, for an improvement in a machine for grîndîng quills 
of feathers. The spécifications of the patent state the object of the 
invention, and the détails of the construction, so far as we are hère 
concerned with the same, as f ollows : 

"My invention relates to certain improvements In mactilnes for grinding the 
quills of feathers ; and the principal object of the same is to provide a ma- 
chine which Is simple in construction and which will rapidly grind the ribs 
of the quill of the feathers and remove ail pith from the same, leaving only 
the bone portion of stems with the web or vanes running from eaeh edge, thus 
rendering the said quill of the feathers soft and pliable and capable of with- 
standing considérable bending without the llabllity of breaking. 

The invention consists in the construction and arrangement of the various 
parts, such as wlll be hereinafter fully set forth, and particularly polnted out 
in the clalms made hereto. 

In the accompanying drawings, FIg. 1 is a front vlew of a machine con- 
structed in accordance with my invention. Fig. 2 is a side élévation of the 
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same. Fig. 3 is a central sectional élévation taken about on the Une 3, 3, of 
Fig. 1, and Fig. 4 is a détail sectional view illustrating the yielding bearing of 
the presser-roll. 

In carrying out my Invention I provide a supportlng-f rame comprislng the two 
side walls, a, b, connected at their lower ends to the base-plate, e. Each of the 
side walls, a, b, is made in two sections and hinged together at a', b', at their 
rear edges and having provided on their sides, near the forward edges, the pro- 
jeeting lugs, a", a^, which are bolted together in the manner lllustrated in Figs. 
1 and 2. 

Located about centrally In the side walls of the frame are bearlngs for the 
réception of the main driving-shaft, A, upon which is mounted the grinding- 
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roll, B, whîch la centrally located between the two frames. On the projectlng 
end of drlvlng-shaft, A, I provide a drivlng-pulley. A', whlch is connected by 
a Buitable belt wlth the power-shaft 

Directly above the grinding-roll, B, Is mounted a presslng-roll, C, whieh is 
of much smaller dlameter than the roller, B, and Is mounted in the adjustable 
journal-boxes, d, which are suspended In recesses, d', formed in the side walls 
of the frame. Thèse boxes, d, are supported in a suspended position and ad- 
justed by means of the threaded boit, e, which enters a threaded aperture in 
the upper end of each box and passes through an opening, e', formed in the 
top plate, f, of the frame. The lock-nuts, e», e^, are provided above the plate, 
t, for supporting and adjusting the boit, e. In each of the side frames of the 
machine I provide the vertical bolts, g, which support on their upper ends a 
crossbar, G. the said bolts, g, carrying jam-nuts for supporting and locking the 
crossbar. In the center of the said crossbar I provide a threaded opening 
adapted for the réception of the screw, h, which is provided with a shouldered 
lower end which fits into an aperture provided in the spring, H. The spring, 
H, is bowed, as lllustrated, and beats at each end upon the journal-boxes, d, 
of the presser-roll, C, for the purpose of keeping the said presser-roll in con- 
stant contact with the grinding roU, or, in other words, for the purpose of 




keeping the quill during the opération of the machine In close contact w!th the 
grinding-roll, while at the same time allowing the said presser-roll to yleld 
upwardly. Each end of the spring, H, is provided with an elongated opening 
through which the bolts, e, pass, The tension of the spring, H, may be In- 
creased or diminished by adjusting the screw, h, carried by the bar, G. • • * 
In the opération of my machine the feathers are guided by the operator 
between the feed-rolls, J, K, which are driven rather slowly by means of the 
driving-pulley, T, carried by the shaft of the upper roller, J. Thls opération 
crimps or crushes the thick quill of the feather as It passes between the cor- 
rugated rolls and feeds the said quill between the grinding-roll, B, and the 
yieldingly-mounted presser-roll, C, the said presser-roll teuding to keep the 
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quill In close contact with the grinding-roll, whlch revolves very rapidly and 
grinds off the underside of the quill, removing everything, including tbe pitb, 
with the exception of the bone which carries the web or vane of the featber." 

Two claims are set forth in the patent, with the first of which only 
we hâve to do. It is as foUows: 

"(1) In a quill-grinding machine, the combination with the supporting frame, 
of a grinding-roll journaled in said frame, a presser-roll, C, bearings for said 
presser-roU suspended in the machine-frame so as to be capable of moving 
upwardly, œeans for adjusting said suspended bearings so as to regulate the 
distance between the presser-roll and the grinding-roll, a spring, H, adapted to 
bear at each end on the suspended journal-bearings, means for adjusting the 
tension of the said spring, and a pair of feeding and erushing rolls arrangea 
in front of the grinding and presser rolls located so as to hold the quills whlle 
the grinding-roll is operating to remove the pithy material from the bone pf 
the quill, substantially as described," 



LEVT V. HARKIS. 715 

The valîdity of the patent in suit is not hère in question. It was 
sustained by the learned judge of the court below, who, upon the 
first hearing, held that defendant's machine infringed the first claim 
of the patent. Upon a rehearing, however, the court was of opinion 
that defendant's machine did not infringe the patent in suit, for the 
reason that it did not hâve means for adjusting the tension of the 
spring referred to in claim 1, above quoted. The court below, in its 
opinion delivered after the rehearing, says : 

"The patent claims as one of the éléments In the combination, 'means for 
adjusting the tension of the said spring.' The spécification shows that the 
particular means described by the inventer was the serew, h : 'The tension 
of the spring, H, may be increased or diminished by adjusting the screw, h, 
earried by the bar, G.' Neither thls screw nor any équivalent device is to be 
found in the defendant's machine, but the tension of the springs is adjusted 
therein by the same means that is used for regulating the distance between 
the two rollers, namely, by the bolts, e. The défendants hâve therefore 
omitted entlrely one élément of the plaintifC's combination, and accordingly 
cannot be held to infringe. I think this position is sound, and is supported by 
the following authorities: Water Meter Co. v. Desper, 101 U. S. 332 [25 L. 
Ed. 1024] ; Wright v. Yuengling, 155 U. S. 47 [15 Sup. Ct. 1, 89 L. Ed. 64] ; 
Pittsburg Meter Co. v. Supply Co. (C. C. A., 3d Circuit) 109 Fed. 644 [48 
C. C. A. 580]. As was said in the last-cited case: 'Notbing in the law of 
patents is better settled than the rule that a claim for a combination is not 
infringed, if any one of the described or specifled éléments is omitted without 
the substitution of any équivalent thereof.' " 

We agrée with what the learned judge has hère said, and think 
that the complainant below is bound by the limitations imposed by 
his own language, as used in the first claim of the patent in suit. As 
said by Mr. Justice Bradley, in delivering the opinion of the Suprême 
Court, in Water Meter Co. v. Desper, supra : 

"It may be observed, before concluding this opinion, that the courts of this 
country cannot always indulge the same latitude which is exercised by English 
judges in determining what parts of a machine are or are not material. Our 
law requires the patentée to specify particularly what he claims to be new, 
and if he claims a combination of certain éléments or parts, we cannot déclare 
that any one of thèse éléments is immaterial. The patentée makes them ail 
material by the restricted form of his claim. We can only décide whether 
any part omitted by an alleged infringer is supplied by some other device or 
instrumentality which is its équivalent." 

A careful considération of the device of the patent in suit, con- 
vinces us that the élément described in the combination of claim 1, 
to wit, "a spring. H, adapted to bear at each end on the suspended 
journal bearings ; means for adjusting the tension of said spring," 
was not only made material by its inclusion in the claim and spécifica- 
tions, but is in fact, a material élément of the combination constituting 
the invention claimed. An inspection of the drawings and models 
submitted to the court, makes it perfectly manifest that the plate 
spring. H, the ends of which press upon the journal bearings on 
either side of the presser-roU in connection with the means for ad- 
justing its pressure, furnished by the screw, h, furnishes a not unim- 
portant part of the machine described in the patent. It must be 
borne in mind that the journal bearings, holding the ends of the shaft 
of the presser-roll, may be moved up or down by means of the bolts. 
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e, and the nuts, e* and e*, as described in the spécifications. ThîS 
vertical movement enables the operator to regulate the distance be- 
tween the presser-roll and the grinding-roll, and this régulation may 
be necessary by reason of the varying size of the materials to pass 
between the rolls. When the presser-roll has been thus raised or 
lowered to the distance required from the grinding-roll, it is held 
down, but yieldingly, by the ends of the plate spring, H. It is 
apparent, that if this plate spring is fixedly placed, its pressure 
at the ends on the journal bearings, and hence on the presser-roll, 
will be increased or diminished as the presser-roll is raised or low- 
ered. It is most important, then, that there should be means for 
preserving just the pressure required, whether the presser-roll is 
raised or lowered. This can be accomplished by the means of ad- 
justment provided in the screw, h, passing through the top bar of 
the frame, with its lower end resting on the middle of the arch of 
the plate spring, H. Thus, if the material to be treated requires that 
the presser-roll should be raised to a greater distance from the grind- 
ing-roll, in order to pass readily between the two, the raising of the 
presser-roll against the ends of the spring. H, would increase the 
pressure. It might, however, be désirable that the actual pressure 
should remain the same as before the spring is raised, and the 
means of adjustment supplied by the screw, h, would enable the 
original pressure to be maintained. 

We now corne to the considération of the machine of the défendant 
below, alleged to infringe the patent in suit. It is admitted that the 
only différence between the combinations constituting the two ma- 
chines, is in respect to this plate spring, H, and means for adjusting the 
same. By referring to the drawings of the defendant's machine, here- 
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with reproduced, it will be seen that the journal bearings of the presser- 
roll may be raised or lowered in the sides of the frame by threaded bolts 
and nti'ts similar to the device for that purpose, in the patent in suit, 
and the distance between the presser-roll and the grinding-roll may be 
thus increased or diminished at will. As in the patent in suit, the 
journal bearings are suspended by the bolts referred to, but are free to 
be moved upwards. There is in each side of the defendant's machine, 
encircling the boit, a coiled or helical spring, which fùrnishes a yielding 
pressure upon each end of the shaft of the presser-roll. It is apparent, 
that when the presser-roll is raised for any purpose, the compression of 
thèse coiled springs must increase the pressure upon the roll, and so 
conversely, when the presser-roll is lowered, so as to decrease the dis- 
tance between it and the grinding-roU, the pressure of the helical spring 
is decreased. It follows that, in any given required position of the 
presser-roll, with référence to the grinding-roll, the pressure of thèse 
springs can neither be increased nor diminished. To increase the pres- 
sure, the presser-roll must be raised, thus abandoning the required posi- 
tion, and conversely, to decrease the pressure, the presser-roll must be 
lowered, which would again abandon the required position; or, if the 
two rolls were already so close together that no further approach 
could be made, no decrease in pressure could be obtained. It is thus seen 
that the defendant's machine lacks the means of adjusting the pressure 
of the spring, mentioned in claim 1 of the patent in suit, and particularly 
set f orth by référence to letters H and h, both in the claim and spécifi- 
cations. 

It is true, that the function of the two ends of the flat spring, in the 
machine of the patent in suit, is pressure upon the ends of the shaft of 
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the presser-roll, and ît is also true, that when the presser-roll is raised, 
without more, this pressure is increased, and when it is lowered, it is 
decreased. But the essential élément in this respect, of the patent in suit, 
i. e. means for adjusting the pressure, without either raising or lowering 
the presser-roll, distinguishes this combination from the defendant's 
device. The screw, h, passing through the transverse top bar of the 
frame, with its lower end on the top of the plate spring, can increase or 
diminish the pressure to any desired extent, no matter into what position 
the presser-roll is raised or lowered. In other words, in defendant's 
device, the raising or lowering of the presser-roll increases or diminishes 
the spring pressure, and there is no means for adjusting the pressure 
thus produced. If it be désirable to raise the presser-roll for any pur- 
pose, an increased pressure must be submitted to, for there is no means 
of restoring it by adjustment to its original energy. Then again, if the 
presser-roll in defendant's machine is at the distance required for the 
proper treatment of the feathers passing between them, and increased 
spring pressure should be desired, there is no way of obtaining it, ex- 
cept by raising the presser-roll, and thus destroying the desired relative 
distance of the two rolls from each other. On the other hand, in the 
machine of the patent in suit, when the presser-roll is at the desired dis- 
tance from the grinding-roU, the pressure upon it may be increased or 
diminished without at ail changing that distance. 

The appellant contends that, inasmuch as the coiled springs of de- 
fendant's machine are compressed when the presser-roll is raised, and 
the tension of the springs thereby increased, and the opposite effect is 
produced when the roller is lowered, there is présent in defendant's ma- 
chine "a means for adjusting the tension of the springs," within the 
meaning of the claim. From what has been said, it seems to us clear, 
that this contention cannot be sustained. To support it would be doing 
violence to any accepted meaning of the word "adjusting." Adjust- 
ment of the tension is just as necessary after the raising or lowering of 
the presser-roll as before, and in defendant's machine, there is no means 
for such adjustment. It is not true, therefore, that in defendant's ma- 
chine, a single élément performs the functions of two éléments specified 
in the first daim of complainant's patent. 

We are of opinion, therefore, that this means of adjusting pressure, 
is a necessary élément of the combination, as specified in the first daim 
of the patent in suit, and that the same, or any équivalent thereof, is not 
found in the alleged infringing machine of the défendant. 

The decree of the court below is affirm.ed. 
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LONDON GUARANTEE & ACCIDENT CO., Limited, v. DOYLE et aL 

(Circuit Court, B. D. Pennsylvania. May 28, 1904.) 

No. 40. 

1. Equitt Jueisdiction — Suit foe Accountinq — Adéquate Remedt at Law. 
Complainant insured défendants, who were building contractors, agalnst 
liability for injuries to their employés, or to others through the négligence 
of their employés, the stipulated premiums being based upon a percentage 
of the amount paid by défendants in wages during the term of the policles. 
An estimate of such amount was made at the beginning, and premiums 
paid thereon, the contract provlding tbat défendants should make a state- 
ment at the end of the policy perlod of the actual amount in accordance 
with which the premium should be readjusted by a rebate or additional 
payment. Held, that a bill alleging that défendants refused to make such 
statement, fraudulently claiming that their pay rolls were no larger than 
estimated, did not state a cause of action for relief in a fédéral court of 
equity for a discovery and accounting, the remedy at law being adéquate, 
In View of Rev. St. § 724 [U. S. Oomp. St. 1901, p. 583], giving the right 
to compulsory orders for the production of books and papers. 

In Equity. On demurrer to bill. 

Thomas Raeburn White, for complainant. 
Bell & Rhoads, for respondents. 

J. B. McPHERSON, District Judge. The brief of complaînant's 
counsel accurately outlines the case made by the bill in the following lan- 

guage : 

"As set forth in the bill, the plaintlff corporation is engaged in the business 
of insuring employers of labor against loss on account of liability Incurred 
by them through injuries sufCered by their employées, or occasioned to others 
by their négligence. The défendants, who are contractors and builders, were 
so Insured by the plaintiff during the year 1902-1903, several policies being 
issued to them on May 28, 1902, covering the varioua classes of rlsks. It is 
obvious that the risk assumed by the insurer is commensurate with the number 
and character of the employés of the insured. The premiums, therefore, are 
based upon a percentage of the total amount paid out in wages by the insured 
during the policy period. As it is Impossible to accurately détermine in ad- 
vance what the pay roll during any particular period will be, It is customary 
for the insured to submit an estimated pay roll at the beginning of the policy 
term, pay premiums based upon the estimate, and then for an accounting to 
be taken at the end. At that time, if the pay roll has proven to be less than 
the estimated amount, the insurer returns a stipulated portion of the premium ; 
on the other hand, if it proves to be greater than the amount estimated, the 
insured pays an additional premium upon the excess. Such an agreement, 
with mutual covenants to pay rebates and excess premiums, as Indicated, was 
made between the parties in this case. To further protect itself, the plaintifC 
required covenants, which were duly entered into by the défendants, to render 
written statements of the amounts of the pay rolls at the end of the year, 
under oath, if required, and to allow the plaintiff or its agents to inspect their 
books 'at ail reasonable times' to satisfy itself as to the accuracy of the varions 
estimâtes made. 

"The policies issued for the year mentioned were accepted by the défendants, 
the premiums based upon the estimated pay rolls were duly paid, and the 
plaintifC indemnifled them accordlng to the contract. 

"The bill then avers that many of the pay rolls of défendants were much 
greater than the amount estimated by them at the beginning of the year, and 
therefore a duty was imposed upon them by the contract to account for the 
excess ; but that they falsely averred that the actual pay rolls were no 
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greater than the estlmated amounts, decllned to furnish written statements, 
and refused to allow the plalntlflf to examine their bocks, althougb, under the 
contract, it was entitled to do so. It then concludes with a prayer for an ao- 
eounting, for discovery, and for gênerai relief." 

The demurrer is put upon several grounds, of which one only need 
be considered. In my opinion, the remedy at law is complète and ad- 
équate. Ail that the complainant needs to know is the single fact 
whether the sum actually paid out by the défendants during the year 
exceeded the sum that was estimated when the policies were takeu 
out. As soon as this fact is known, the complainant's case is either 
made out or is lost; and, if made out, the measure of damages is 
also established. There are no mutual or complicated accounts to 
unravel. There is no relation of trust, properly so called, between 
the parties; and the only fraud charged is the défendants' déclara- 
tion that "the actual amount of said pay rolls was no greater than the 
estimated amount." If this is not the truth, the wrong can be fuUy 
remedied by compelling the production of the necessary books and 
papers in a suit at law. It is not necessary that the précise amount 
(if any) that is due by the défendants should be known to the com- 
plainant before the suit is begun. If the company claims enough to 
be on the safe side, the exact sum can be found out afterwards with- 
out doing harm to any one. The case is not distinguishable, I think, 
from Safford v. Ensign Mfg. Co., 130 Fed. 480, 56 C. C. A. 630, re- 
cently decided by the Circuit Court of Appeals for the Fourth Circuit. 
Section 724 of the Revised Statutes [U. S. Comp. St. 1901, p. 583] 
seems to furnish ail the remedy that is needed in the présent case. 
That section reads as follows: 

"In the trial of actions at law, the courts of the United States may, on 
motion and due notice thereof, require the parties to produce books or writiugs 
in their possession or power, which contain évidence pertinent to the issue, in 
cases and under circumstances where they might be compelled to produce 
the same by the ordinary rules of proceeding In chancery. If a plaintif! fails 
to comply with such order, the court may, on motion, glve the like judgment 
for the défendant as in cases of nonsuit ; and if a défendant fails to comply 
with such order, the court may, on motion, give judgment against him by de- 
fault" 

The demurrer is sustained, and the bill is dismissed, at the costs of 
the complainant. 



In re HAYWARD. 

(District Court, E. D. Pennsylvania. June 2, 1904) 

No. 614. 

1. Bankbuptct— Landlokd's Lien— Necessitt of Peovins Claim. 

A landlord, havlng a lien or charge for the rent due him on the property 
of his tenant at the time of the latter's bankruptcy, but the amount of 
which was unadjudicated, in order to préserve his right to priority, must 
establish his claim by proof under the bankruptcy act, the same as other 
creditors. 

In Bankruptcy. On certificate of référée concerning landlord's 
claim for rent. 
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Ira Jewell WîUîams, for landlord. 

Alfred Aarons and Henry N. Wessel, for objecting credîtors. 

J. B. McPHERSON, District Judge. Sections 83, 84, and 85 of the 
Pennsylvania act of 1836 (P. L. 777) on the subject of exécutions pro- 
vide as follows: 

"Sec. 83. The goods and chattels being in or upon any messuage, lands or 
tenements, whlch are or shall be demlsed for life or years, or otherwlse taken 
by virtue of an exécution, and liable to the distress of the landlord, shall be 
liable for the payment of any sums of money due for rent at the time of 
taking such goods in exécution: Provided, that such rent shall not exceed 
one year's rent. 

"Sec. 84. After the sale by the officer, of any goods or chattels as aforesald, 
he shall first pay out of the proceeds of such sale, the rent so due, and the 
surplus thereof. If any, he shall apply towards satisfylng the judgment men- 
tioned in such exécution : Provided, that if the proceeds of the sale shall not 
be sufflclent to pay the landlord, and the costs of the exécution, the landlord 
shall be entitled to receive the proceeds after deducting so much for costs as 
he would be liable to pay in case of a sale under a distress. 

"Sec. 85. Whenever any goods or chattels liable to the payment of rent as 
aforesaid, shall be seized in exécution, the proceedings upon such exécution 
shall not be stayed by the plaintiff therein, without the consent of the person 
entitled to such rent, in writing tirst had and obtained." 

The eflFect of thèse sections, as declared by the Suprême Court ci 
the State in Barnes' Appeal, 76 Pa. 50, is — 

"To create a charge in favor of the landlord for rent, not exceeding one year's. 
upon the goods liable to the distress of the landlord for this rent in and upon 
the demised promises at the time of taking such goods in exécution. After 
the sale, the officer is required to pay the rent flrst out of the proceeds and 
apply the surplus only to the exécution. * » • Moreover, after a levy on 
goods liable to distress the plaintifC in the exécution cannot stay proceedings 
without the consent of the landlord flrst had in writing. Thus, call the charge 
a lien, or by any other name, it Is clear the rent of the landlord Is a prior 
charge by law, and the sale under exécution is for the benefit of the landlord." 

When, therefore, an exécution was levied on May 28, 1900, upon 
the bankrupt's personal property on the demised premises, the levy 
was subordinate to the landlord's claim for rent, which was fully pro- 
tected by the statutory charge or Hen. If a sale had taken place, the 
claim would no doubt hâve been paid, but on June 4th the bankrupt 
filed a voluntary pétition, an adjudication thereon was duly entered, 
and a restraining order was issued forbidding the exécution créditer 
to proceed with the levy. On June 5th the landlord issued a distress 
warrant, which was levied upon the goods, but apparently was after- 
wards abandoned. Assuming for the présent that the distraint was 
lawful, although an adjudication had already been entered (Butler v. 
Morgan, 8 Watts & S. 536), it is évident that the levy gave the land- 
lord no better right than he already had ; and, moreover, as the dis- 
traint was not proceeded with according to the Pennsylvania statute 
concerning distress for rent, it became ineflfective and may therefore 
be disregarded. The personal property came into the trustee's hands 
and was sold several months afterwards, producing the fund now in 
dispute. In September, 1900, the landlord served a written notice 
of his claim upon the trustée, but he has never made proof thereof 
as required by the act. In November, 1903, he applied to the référée 
130 F.-^6 
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for an order directing the trustée to pay to him the fund in hand 
(which is less than the daim), and upon the final refusai of such an 
order, he has had the question certified to the court. 

Upon thèse facts, Référée Mason refused the order on the ground 
that no lien had been obtained before the bankruptcy proceedings 
were begun, and that the landlord, although a creditor entitled to 
priority of payment, was not thereby relieved from the need of prov- 
ing his claim like other creditors. Référée Amram heard some ad- 
ditional testimony after the death of Mr. Mason, and also refused the 
order, upon the ground that even if it be assumed that the oral no- 
tice of his claim, which the landlord gave to the sherifï before the pé- 
tition in bankruptcy was filed, created a lien on the goods, neverthe- 
less this was a lien obtained through légal proceedings and was 
avoided by section 67, cl. "f." Bankr. Act July 1, 1898, c. 541, 30 
Stat. 565 [U. S. Comp. St. 1901, p. 3450]. Having no lien, he was 
bound to prove his claim within a year, and his failure to do so was 
fatal. I think each of thèse positions is correct in part. The land- 
lord certainly had a lien, or a charge of some sort, before the bank- 
ruptcy proceedings were begun, but whether it was obtained through 
légal proceedings need not be decided now. However it may hâve 
been obtained, it existed in fact at that time, and if it had been pro- 
tected by complying with the requirements of the bankrupt act con- 
cerning proof, the landlord's priority would hâve continued, but from 
the nature of the lien it was necessary that it should be proved. It 
was, so to speak, a secret charge. Creditors had no implied notice 
of its existence, and might not know of it in fact. Its amount having 
never been judicially determined, there was no presumption that the 
sum was correct. Of such a claim mère notice to the trustée could 
not be sufficient proof ; nothing could prove it except the formalities 
and the évidence required by the act. I see no reason why a claim 
for rent should not be subjected to examination and attack by other 
creditors in the same manner as a claim for merchandise or for money 
lent. 

The décision of the référée is affirmed. 



rOCUM et al. v. PARKER et al. 

SA5IB V. KENNEDY et al. 

(Circuit Court, W. D. Missouri, St. Joseph Division. March 23, 1903.) 

WiLLS— Construction of Devise— Estate of Devisee. 

The statute of Missouri requires *'all courts and others concerned In the 
exécution of last wills to hâve due regard to the directions of the vrill, 
and the true intent and meaning of the testator in ail matters brought 
before them." Rev. St. 1845, p. 1086, § 51 (Rev. St. 1899, § 4650). The 
will of a testator who at the time of his death was a résident of Missouri 
contained the f ollowing devise of the land on which he then resided : "To 
my beloved son, * * • my natural son, I bequeath absolutely [the 
described land] » • * with the express understanding and restriction, 
namely, that if my said son dies without légal issue, descendants of his, 
legitimate issue of his, said lands shall pass to [other persons named]." 
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Eeld, that it was not the intention of the testator to give the son a llfe 
estate only In case he should bave legitimate children, with remalnder to 
Bucli children, but tliat, construing the will in conformity to the etatutory 
requirement, which but emphasizes the gênerai rule, the son, on the blrth 
of a legitimate chlld, became vested with title to the land in fee simple. 

Actions in Ejectment. On motions by défendants for judgment on 
the pleadings. 

Thèse are suits in ejectment for différent parcels of land, growing out of 
the same title. The pétitions in respect of diverse citizenship allège that 
"plaintiffs state that Oscar M. Yocum, one of the plaintiffs herein, Is a résident 
and citizen of the state of Colorado, and that John W. Yocum, the other plain- 
tifC herein, Is a résident and citizen of the state of Idaho ; that ail of the de- 
fendants herein are résidents and citizens of the state of Missouri, and réside 
in the county of Flatte, in the state of Missouri." The premises sued for lie 
in Flatte county, in this district, and are conceded to be of a value eiceeding 
$2,000 in eaeh case. Whlle the answers tender the gênerai issue, except as to 
matters not speeiflcally admitted, they state that George W. Yocum died in 
September, 1854, seised in fee of the demanded premises, leaving a last will, 
which was duly probated, which will contained the paragraph set out in the 
following opinion of the court. The défendants daim title through mesne con- 
veyances from William Franklin Yocum, the devisee named In said fifth para- 
graph of the will. The answers then pleaded former suits in ejectment by 
plaintiffs against one of the défendants, Susan Siler, and her tenants in pos- 
session of said lands, brought in the Flatte circuit court, which resulted iii a 
judgment for the défendants, which, on appeal to the Suprême Court, was 
afflrmed, and is reported in volume 160 of the Missouri Reports, eommencing 
at page 281, 61 S. W. 208. The answers alleged that said paragraph of said 
will was construed by the Suprême Court on said appeal in favor of the fee- 
simple title acquired by said William Franlvlin Yocum, devisee under said 
will. The plaintiffs in their reply to said answers admitted the facts stated 
in the third paragraph of the answers ; setting up said will of George W. 
Yocum, the common source of title, and admitting that the title of William 
Franklin Yocum came through said will, and which had passed by mesne con- 
veyances to the défendants; admitting that said William Franklin Yocum 
married and died as charged in the answers, and that the plaintiffs were 
two of the children born of said marriage. The reply was so framed as to 
présent to the court for its construction, and as the governing question in the 
case, the provision of said will as to whether or not said William Franklin 
Yocum, by hls marriage and having children born in lawful wedlock, held the 
title of the land In question in fee simple. On the pleadings, therefore, the 
défendants move for judgment 

Vinton Pike and J. B. Shackelford, for plaintiffs. 
J. W. Coburn and B. R. Vineyard, for défendants. 

PHILIPS, District Judge (after stating the facts). Thèse are ac- 
tions of ejectment for the recovery of certain lands in Platte county, 
in this district. The défendants hâve fîled motions for judgment on 
the pleadings. And as the two cases involve the same questions of 
law and fact, they are submitted jointly to the court. 

Both parties claim title under the will of George W. Yocum, which 
was admitted to probate in Platte county, Mo., in 1854; and the con- 
troversy arises on the fifth paragraph of said will, which is in words 
and figures as follows : 

"5. To my beloved son, William Franklin Yocum, my natural son, I bequeath 
absolutely the northeast quarter of section seven of township flfty-three and 
range thirty-flve, the place I now réside on in Platte County, Missouri, subject 
forever to the réservation for my burial place, made in clause two of this will, 
and, further, with the express understanding and restriction, namely, that if 
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my sald son flles wlthout légal issue, descendants of hîs, legitlmate Issue of 
his, sald lands shall pass to Siisan Evans, wife of Joseph B. Evans; Marina 
Botts, wife of Thomas Botts, Eliza Botts, wife of William Botts, my nièces ; 
to Elizabeth Frame, my sister, wife of John Frame, and to George, son of my 
brother Stephen Yocum, and Jane Yocum, wife of Milford Yocum, deceased, 
my sister, In equal parts." 

The plaintiffs claim title as lineal heirs of the devisee, William 
Franklin Yocum ; and défendants daim title under a deed of convey- 
ance made by said William Franklin Yocum after his father's death 
and the birth of legitimate children. 

I will not enter into discussion of the questions raised in this case 
respecting the doctrine of estâtes of entail and in perpetuity, on which 
has been expended such a vast wealth of légal learning by the English 
and American courts, and to which the Suprême Court of this state, in 
Yocum V. Siler, 160 Mo. 281, 61 S. W. 208, discussing said provision 
of said will, and the respective counsel in this case in their briefs, hâve 
made such valuable contributions, much of which, however, is more 
académie than useful. Looking to the trend of législation on this 
subject in this state, beginning in 1825, touching estâtes tail, and the 
state statute respecting the rule to be observed in the construction of 
wills, and guided by plain, common, practical sensé, we are to answer 
the question, what did the testator intend in devising this land to his 
natural son, William Franklin Yocum? Evidently he wanted him to 
hâve this land "absolutely," to do with as he pleased, subject to but 
one contingency — that of the birth of legitimate children. Recasting, 
by transposition, the structure of said paragraph of the will according 
to its évident sensé, it would read thus : 

"To my beloved son, William Franklin Yocum, my natural son, I bequeath 

[devise] absolutely, in the event he dies having légal issue, descendants, legiti- 
mate Issue of his, the following lands [describing them] ; but if he should die 
without having such issue then said lands shall pass to [the persons desig- 
nated]." 

When such issue was born to the son the contingency on which the 
absolute estate was dépendent occurred, and thereupon the estate in thé 
son became complète in fee simple. Evidently, it seems to me, the 
testator had no other thought respecting the lineal heirs of the son 
than that their coming into existence should complète and seal the ab- 
solute estate of the son. He had no purpose to create in this "beloved 
natural son" a mère life estate in the event of legitimate children born 
to him, with the remainder in such children. To hold otherwise, with 
ail due respect, would eut to shreds, upon the sharp edge of légal 
technicalities, the wishes of the dead respecting the estate he desired 
the son, so near to his heart, to hâve when there should come into his 
life children, the offspring of lawful wedlock. Encouraging him 
against an example which perhaps had caused some anxiety in his own 
life, he made the absolute estate in the son to dépend upon the birth of 
legitimate children. After the birth of such children, to limit the son's 
interests to a mère life estate would be to read out of the granting 
part of the devise the word "absolutely," and to import into the grant 
the customary apt words essential to the création of an estate in re- 
mainder in the children. 
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The State statute commands "ail courts and others concerned in 
the exécution of last wills to hâve due regard to the directions of the 
will, and the true intent and meaning of the testator in ail matters 
brought before them." Rev. St. 1845, p. 1086, § 51 (section 4650, Rev. 
St. Mo. 1899). Observing this direction, which is but a statutory em- 
phasis of one of the gênerai canons for the construction of wills, and the 
wholesome rule that, when the words employed by a testator in the 
first instance indicate a purpose in bis niind to give the entire interest 
and benefit of the estate devised absolutely to the beneficiary, "it will 
not be cuv down to any less estate by subséquent or ambiguous words, 
inferential in their intent" (Lamb v. Eames, L. R. 10 Eq. Cas. 266 ; 
Clarke v. Leupp, 88 N. Y. 338 ; Small v. Field, 103 Mo. 104, 14 S. W. 
SIS ; Yocum v. Siler, 160 Mo. 289, 61 S. W. 208), I hold that the law 
of the case is with the défendants, and the motion for judgment in 
favor of défendants is sustained. 



MERCANTILE TRUST CO. v. UNITED STATES SHIPBUILDING CO. et al. 
(Circuit Court, D. New Jersey. June 30, 1904.) 

1. FoRECi-osuRE— Intervention bt Bondholdee. 

In a suit by a trustée to foreclose a mortgage given by a corporation to 
secure its bonds, ail of the bonds being valid as against the corporation, 
a holder of a part of the bonds will not be permitted to intervene before 
decree for sale for the mère purpose of litigating a claim to priority over 
other bondholders ; that being a question which can be litigated before the 
master on application for distribution of the proceeds of the sale. 

In Equity. Suit to foreclose mortgage. On pétition of Ida E. 
Wood to intervene as party défendant. 

Clarence J. Shearn, for petitioner. 

R. V. Lindabury, for James Smith, Jr., receiver. 

W. W. Green, for Mercantile Trust Co., trustée. 

F. W. M. Cutcheon, for New York Security & Trust Co., trustée. 

W. J. Curtis, for reorganization committee. 

LANNING, District Judge. This is a suit for the foreclosure of a 
mortgage given by the United States Shipbuilding Company to the 
Mercantile Trust Company as trustée. The mortgage secures bonds 
of the shipbuilding company of the face value of $15,030,000. Ida E. 
Wood, the petitioner, seeks permission to intervene as a party défend- 
ant. By her pétition she allèges that she is the owner of bonds secured 
by the mortgage of the face value of $200,000, which she purchased in 
1902 for $195,000 in cash. Her claim is that a large part of the bond 
issue is tainted by fraudulent représentations and acts of the pro- 
moters of the shipbuilding company; that some of thèse bonds were 
issued to and are still held by the promoters, or by assigns of the pro- 
moters who had notice of the alleged infirmity of the bonds ; and that 
she, a purchaser for value and in good faith, has equities superior to the 
rights of thèse other bondholders. The foreclosure case has pro- 
gressed to the point where, in the usual course of procédure, a decree 
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for the sale of the mortgaged premises should be made. A draft of 
such decree was submitted to the court with the pétition. 

As against the shipbuilding company, the bonds are valid, and as 
against it the Mercantile Trust Company, trustée, is entitled to a decree 
of sale. The question which the petitioner seeks to Htigate relates 
simply to her status before other bondholders, and to her rights and 
equities compared with theirs. It is not necessary for her to intervene 
as a party défendant for the purpose of litigating that 'question. She 
can assert her superior equities, if she has any, and maintain them 
when the bonds are produced for proof before the master on an appli- 
cation for a decree of distribution. Dickerman v. Northern Trust Co., 
176 U. S. 193, 194, 20 Sup. Ct. 311, 44 L. Ed. 423. The decree of sale 
now presented to the court has been carefully framed so as to secure 
to her the fullest opportunity to contest, at the proper time, the rights 
of any other bondholder. This is not the proper time for instituting 
such a contest, and the pétition must be denied. 



INDBPENDENT BAKING POWDER CO. T. BOORMAN. 

(Circuit Court, D. New Jersey. February 29, 1904.) 

1. Equity Pleading— Answeb— Impeetinencï. 

In a suit to enjoln infringement of a trade-mark, allégations In the 
answer that complalnant acqulred and uses the trade-mark pursuant to 
a conspiracy with a manufacturer, which is not a party to the suit, for 
the purpose of destroying the compétition of the article sold by défendant 
with the product of such manufacturer, in violation of the anti-trust law, 
are Impertinent and Irrelevant, and will be stricken eut on exception. 

In Equity. On exceptions to answer. 

Archibald Cox, for complalnant. 
Philip Carpenter, for défendant 

GRAY, Circuit Judge. This is a suit în equity brought to restrain 
the alleged infringement of a trade-mark. It cornes now before the 
court on exceptions filed by the complalnant to certain portions of the 
answer of the défendant. 

The bill of complaint allèges that the Independent Baking Powder 
Company, and its predecessors, hâve been continuously and uninter- 
ruptedly engaged in the manufacture and sale of a baking powder 
known as "Solar Baking Powder," for a period of not less than 17 
years last past, and the facts which support the complainant's title 
are set out in détail. It is alleged that the baking powder was first 
put upon the market about the year 1895, by Sherman Bros. & Co., of 
Chicago, 111., and that the word "Solar" was at that time selected and 
used by said firm in advance of ail others, as a trade-mark and a trade- 
name ; that said firm continued to manufacture and sell the said Solar 
Baking Powder, without interruption, until the year 1900, when it 
sold its business, together with its right to the trade-mark "Solar," 
to one Engler, who proceeded at once to incorporate the complalnant 
company, by whom said Solar Baking Powder lias been made and sold 
eyer since. It is alleged that the complalnant and its predecessors hâve 
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at ail times, and from the first, enjoyed the exclusive right to the use of 
the said word "Solar," as a trade-mark and trade-name for baking 
powder, and that their right has been recognized and acquiesced in by 
the trade and public, without dissent. It is alleged that, by reason of 
the premises, and the priority of adoption, and the long and continued 
use of its said trade-mark, the complainant is the owner thereof and 
entitled to be protected in its exclusive use. The bill also avers that, 
"evén if by proof to your orator unknown, it be made to appear that 
your orator is not entitled to the exclusive use of the word 'Solar,' as 
its trade-mark, the acts of the défendant hereinbefore recited" 
amount to unfair compétition, which is alleged in the usual form. 

The answer is voluminous. It traverses the allégation of title in 
the complainant to the trade-mark "Solar," denying and attacking 
the grounds upon which it claims an exclusive property right therein, 
allèges that its use was fraudulent, inconsiderable, infrequent and 
confined to only a portion of the United States, that its use was in 
connection with other marks for the same baking powder, that it 
was used upon a cheap and inferior product, detrimental to health 
and injurions to life, that it was used in connection with a label al- 
leged to hâve been a fraudulent imitation of a label used upon Royal 
Baking Powder, and that its use was abandoned some time prior to 
the transfer to Éngler, and for thèse reasons, that "Solar" was not a 
valid trade-mark, when used by Sherman Bros. & Co. in 1885 and 
thereafter. The answer also dénies and attacks the validity of the 
transfer to Engler, and allèges that since the transfer, the character 
of the product has been altered by substituting phosphate for alum, 
as one of the ingrédients, and in other respects has been deceptive 
and fraudulent. It also allèges that the title of the Solar Baking 
Powder Company (the manufacturer and real défendant back of the 
nominal défendant, who is a mère dealer) is légal and superior to that 
of the complainant, and was adopted and used in good faith by the 
predecessors of the Solar Baking Powder Company, to whom it was 
transferred in 1901. Ail the material allégations in complainant's 
bill are thus denied, and the answer, in its scope as above indicated, 
fully and at length présents to the court the issues upon which com- 
plainant's right to maintain its suit may be determined. The answer 
as thus outlined is not excepted to by complainant. 

Défendant, however, has gone further, and in a number of para- 
graphs set out in full by the complainant, in its exceptions, has raised 
the issue, that complainant acquired the trade-mark "Solar," and has 
since used it, as the resuit of a conspiracy for the purpose of destroy- 
ing the compétition of the baking powder of the manufacturer, under 
whom the défendant claims, with the baking powder of the Royal 
Baking Powder Company. This conspiracy is alleged by the défend- 
ant to be unlawful and in violation of the Sherman act, as being in 
restraint of trade between the states, and tending to create an unlaw- 
ful monopoly. The allégations of the answer to this eiïect are made 
at considérable length, and are the substance of ten paragraphs 
thereof. To thèse paragraphs the complainant has excepted, as be- 
ing impertinent, irrelevant, immaterial and scandalous, and as con- 
taining no défense to complainant's allégations. 
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Undoûbtedly, the issue with which the court wiU be concerned at 
the final hearing will be, whether or not the complainant bas estab- 
lished, by long and continuous use by its predecessors and itself, a 
right to claim as its exclusive property the trade-mark "Solar." It 
would unjustifiably embarrass the considération and détermination 
of this issue, to introduce a question as to the motives controUing 
complainant in the use of its trade-mark, and in prosecuting those 
vvho infringe it. The grounds upon which a valid trade-mark may 
be acquired, and property therein asserted, could not be affected by 
showing a conspiracy between complainant and Royal Baking Pow- 
der Company, to destroy the compétition of the real défendant, the 
Solar Baking Powder Company. As said by counsel for complain- 
ant, assuming that "Solar" is a valid trade-mark, and the property 
of the complainant, it is immaterial to investigate either the motives 
with which the property right is asserted, or the complainant's rela- 
tions with the Royal Baking Powder Company, or the relations of 
that company with other manufacturers, and whether they are within 
the prohibitions of the Sherman act. It does not tend to foster 
monopoly to sustain the right, if one has acquired it, to the exclusive 
use of a trade-mark. The establishment of such a right does not 
restrain in any degree the manufacture or sale by others of the ar- 
ticle or commodity to which the trade-mark is attached. It is simply 
the protection of property. By granting such protection, the law 
enables the public to exercise a free choice between two products, 
and compels competing products to be sold without déception as to 
their source of production and manufacture. The complainant in 
this case is not seeking to prevent the manufacture of baking powder 
by the défendant, but only to prevent him from using a mark or 
brand that would tend to induce purchasers to believe that défendant'» 
article was really the manufacture and production of complainant. 
So far, then, as the portions of the answer excepted to merely raise 
the question, whether the Royal Baking Powder Company is not so 
related in interest to the complainant as to be the real party to the 
suit, they are improperly introduced. So far as the matter is material, 
it should hâve been introduced into the pleadings by a plea in abate- 
ment, which would hâve been determined by itself at the threshold 
of the case, without embarrassing the trial of the principal and ma- 
terial issues. So far as the portions of the answer excepted to 
charge a conspiracy between complainant and the Royal Baking 
Powder Company and others, if others there be, for the purpose of 
erecting a monopoly in restraint of trade between the states, and in 
alleged violation of the act of Congress, known as the "Sherman 
Act," the same are clearly impertinent and irrelevant. They throw 
no light upon the real issue, but, by the introduction of a collatéral 
issue, tend to embarrass and confuse the considération of the same. 
The introduction of such an issue calls upon this court to détermine 
in its adjudication of certain property rights between complainant and 
défendant, the question, whether the complainant and one not a party 
to the suit hâve committed a misdemeanor, by violating the act of 
Congress referred to. This collatéral détermination, the court can- 
not undertake to make. 
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Guîded by thèse gênerai views, we proceed to examine the excep- 
tions. The first exception is allowed as to the words "and pursuant 
to a fraudulent conspiracy with the Royal Baking Powder Company, 
a corporation organized under the laws of the state of New Jersey, 
and having its principal place of business in New York City," and as 
to the words "with the baking powders manufactured and sold by 
said Royal Baking Powder Company." 

The eighth exception, which is to the allégations contained in 
paragraph No. 35, is disallowed, except as to the following language 
at the end of said paragraph, to wit: "That the complainant has 
been and is manufacturing and ofifering for sale its said baking pow- 
der, and committing the acts aforesaid solely in the interests of the 
said Royal Baking Powder Company, and for the purpose of destroy- 
ing the compétition of the said Solar Baking Powder Company and 
its predecessors with the baking powders of the said Royal Baking 
Powder Company," as to which language the exception is allowed. 

The allégations contained in ail the other paragraphs of the answer 
excepted to, are admitted by the défendant in his brief, to hâve been 
either by way of inducement to the charge of conspiracy to violate 
the Sherman act, or to hâve been allégations as to the real interests 
of the Royal Baking Powder in the subject-matter of this suit, or of 
acts done by its authority and contrivance in furtherance of the al- 
leged conspiracy. The exceptions to thèse paragraphs, to wit, ex- 
ceptions 2, 3, 4, 5, 6, 7, 9, 10, 11 and 13 are allowed. 

It is to be observed, that the bill of complaint not only charges an 
infringement and violation of its property right in the trade-mark 
alleged to bave been lawfully acquired and owned by it, but also 
charges unfair compétition. The considération of this charge in- 
volves a wider scope of inquiry than the one relating to the infringe- 
ment of the trade-mark. It does not, it is true, permit a limitless 
range of inquiry, or the introduction of whatever matters may suggest 
themselves to the défendant, however remote their bearing may be 
upon the real issues of the case, and it does not justify the défendant 
in entering into the wide domain of impertinent and irrelevant mat- 
ter, the character of which has been indicated by what has already 
been said. However, lest in striking out the paragraphs excepted to 
and disallowed, allégations pertinent to the real issues, but not easily 
separable from the impertinent parts of the said paragraphs and not 
elsewhere contained in the answer, may hâve been eliminated there- 
from, leave is hereby given to the défendant, if he so désire, to sup- 
plément and amend his answer in thèse respects within the Unes in- 
dicated in this opinion. 
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FOLSOM et al. v. GREENWOOD COUNTY. 

(Circuit Court, D. South Carollna. June 2, 1904.) 

1. COTJNTIES— InDBBTEDNESS— LlABILITY FOB DeBTS OF DiSSOLVED ToWNSHIP. 

A county In South Carollna, which, under the Constitution and laws 
of the State, ean levy taxes only for speclfied county purposes, and has 
no power to contract obligations except such as are expressly or by 
necessary Implication authorized by statute, cannot be adjudged by a 
fédéral court llable for the payment of bonds Issued before the county was 
created by a township which was at the tlme a body corporate forming 
part of another county, but has, slnce Its territory was included in the 
new county, been dissolved by a constitutional amendment; no provision 
having been made by the state for the payment of Its debts. 

At Law. Action at law on township bonds. On demurrer to 
complaint. 

Shields & Mountcastle and H. J. Haynsworth, for plaintiffs. 
F. B. Grier, J. B. Park, J. Wm. Thurmond, and C. C. Feather- 
stone, for défendant. 

BRAWLEY, District Judge. This case cornes up on demurrer 
to the complaint, wherein the plaintifïs above named, citizens of 
Tennessee, seek a money judgment against the county of Green- 
wood upon certain overdue bonds and past-due coupons of the town- 
ship of Ninety-Six. The prayer for judgment is : 

"(1) Judgment against the défendant herein for the sum of $1,000, being 
the amount of bonds alleged to be due, wlth interest thereon from March 25. 
1902, at the rate of 7 per cent, per annum, and the further sum of $6,230, belug 
the amount of coupons alleged to be due, with Interest on the respective 
coupons from the tlme of their maturity, respectively ; (2) that sald judgment 
be payable ont of the gênerai county funds by taxation upon the property 
wlthin the county; or (3) by taxation upon the property within the llmits of 
Nlnety-Slx township, as formerly established; (4) for such other and further 
relief as may be just In the premises, and for the costs of this action." 

The validity of the bonds in question was established by the dé- 
cision of the Suprême Court of the United States in Folsom v. 
Ninety-Six, 159 U. S. 611, 16 Sup. Ct. 174, 40 L. Ed. 278, and judg- 
ment was duly entered in this court against the township of Ninety- 
Six at the October term, 1896, for the amount of the past-due bonds 
and coupons then sued on. The township of Ninety-Six was de- 
clared to be a body politic and corporate under and by virtue of an 
act of December 33, 1882, chartering the Greenville & Port Royal 
Railroad Company, and acts amendatory thereof, and certain town- 
ships were by that act authorized to subscribe to the capital stock 
of such railroad company, and to issue coupon bonds in payment 
of such subscription, and the county commissioners of the respec- 
tive counties were declared to be corporate agents of the town- 
ships so incorporated. 19 St. at Large S. C. pp. 239-241. 

The township of Ninety-Six at the time of the exécution of the 
bonds was situate in the county of Abbeville. Subsequently, by 
virtue of an ordinance of the constitutional convention in the year 

If 1. EfCect of dissolution and reincorporation of municipal corporation on 
Indebtedness, see note to City of Uvalde v. Spier, 33 C. C. A. 506. 
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1895, the county of Greenwood was formed out of portions of Edge- 

field and Abbeville counties, and the territory comprised within the 
limits of Ninety-Six township was embraced in Greenwood county. 
By an amendment to the Constitution ratified February 3, 1903, the 
corporate existence of certain townships, including Ninety-Six town- 
ship, was destroyed, and ail offices under such townships were abol- 
ished, and ail corporate agents removed. The défendant demurs to 
the complaint on the ground that it does not state facts sufficient 
to constitute a cause of action against the défendant county, and 
spécifies as foUows: 

"(1) That the complaint shows on its face that plaintiffs are not entltled 
to the relief demanded or to any relief whatever against the défendant county, 
because: (a) That the obligation sued on is such that Greenwood county is 
absohitely without power to pay or discharge by taxation any judgment which 
mlght be rendered thereon against sald county. (b) The said judgment could 
only be paid by taxation. Taxation is not a judicial function, but is entirely 
a législative function. (c) The défendant county in ail cases is only liable on 
such obligations as it bas power to pay by taxation. 

"(2) The complaint shows on its face that the défendant county was entirely 
without power or authority to contract the obligation sued on, and shows on 
its face afiirmatively entire immunity on behalf of the défendant county from 
the alleged obligation or any liability thereon. 

"(3) The complaint fails to state any facts tending to show any power or 
authority in the défendant county from the Législature, or under the Constitu- 
tion, either expressly or by implication, authorizing it to incur, assume, or 
become liable for the obligation sued on. 

"(4) The complaint fails to state any facts showing that the défendant 
county is the successor, in law or in fact, of the defunct townships, or that 
the said townships merged into the défendant county. 

"(5) The complaint shows on its face afiirmatively that the obligation sued 
on is that of the township of Ninety-Six, which it had the power to contract 
and make, and which it did, in law and fact, make, contract, and enter into, 
and fails to state any facts tending to show that the défendant county issued, 
indorsed, adopted, ratified, or assumed, either expressly or by implication, the 
said township obligations, and fails to state any power whereby it could 
issue, indorse, adopt, ratify, or assume the said township obligations, or In 
any wise incur any liability thereon." 

The bonds sued on appear on their face to be obligations of the 
township of Ninety-Six, and the act under which they were issued 
required that there should be assessed annually upon the property 
of the township such per centum as might be necessary to pay in- 
terest on the bonds subscribed, and further it was provided that 
ail taxes collected from the railroad constructed through the town- 
ship should be applied to the payment of such interest. It is not 
alleged that any taxes hâve been collected by the county of Green- 
wood for the purpose of paying such interest, or that there is any 
fund in the hands of the corporate authorities of such county ap- 
plicable to this purpose, and it appears that the railroad in aid 
of which said subscription was made was never constructed ; and 
therefore it will follow that the county of Greenwood is without 
means to pay any judgment rendered against it, except by taxation, 
and in support of the demurrer it is claimed that, under the Con- 
stitution of South Carolina, Greenwood county is limited in its 
power to levy and collect taxes to the following purposes, to wit : 

"For educational purposes ; to build and repair public roads, buildings and 
bridges ; to maintain and support prisoners ; pay jurors, county ofiBcers, and 
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for litigstloii, qnarantlne, and court expenses, and for ordinary county pue- 
poses ; lo support paupers, and pay past Indebtedness." Const 1895, art 10, 
S 6. 

It is well established in South Carolina that counties can contract 
no obligaMons except such as are authorized expressly or by neces- 
sary implication by some statute. The Suprême Court of the State, 
in Cope V. Hampton County, 42 S. C. 20, 19 S. E. 1019, says: 

"Tbs« court has had occasion heretofore to hold that counties, being merely 
parts »f the state government, may partake of the state's Immunity from 
liabiU y. The state is not liable except by Its own consent, and so the county 
Is exempt from liability unless the state first consented. Thelr liabillties, 
whether grounding in tort or contract, are mère créatures of statutes, and 
they possess no power and can incur no obligations except such as are ex- 
pressly provided for by statute. In the absence of statute, there is no county 
liability." 

The act creating the county of Greenwood (22 St. at Large S. C. 
p. 612) provided that it should assume its pro rata share of certain 
indebtedness of the counties of Abbeville and Edgefield, appor- 
tioned by a commission appointed by the Governor. The commis- 
sioners so appointed made the apportionment, and the indebted- 
ness which Greenwood county assumed was tliereby fixed and de- 
termined. At that time the township of Ninety-Six was a body 
politic and corporate; it contracted the debts now sued on, and 
was liable for them ; and the county of Greenwood in no way as- 
sumed, or did the Législature in any manner impose upon it, the 
independent debts of the township, and no statute has been brought 
to my attention which imposes the obligation to pay thèse bonds 
on the county of Greenwood. There would seem, then, to be no 
other or greater obligation on the part of the county of Greenwood 
to assume this indebtedness, than there would be to assume the 
indebtedness of any other municipality within its territorial limits. 
The city of Greenwood doubtless owes debts. If its charter was 
repealed, and its corporate existence destroyed, it could be as well 
contended that the county of Greenwood was liable for its indebted- 
ness, because the territory embraced in the city was merged in the 
county, as it can be that the said county is liable for debts of Ninety- 
Six township, which at the time of their création was as much an 
independent corporation as the city of Greenwood now is. 

The plaintififs rely for sustaining this action upon Davenport v. Dodge 
County, 103 U. S. 241, 36 L. Ed. 1018, and the line of cases following 
it. In the Dodge County Case the bonds were issued by the county 
commissioners for Dodge county, and recited that "Fremont precinct, 
in the county of Dodge, is indebted," etc., and the Suprême Court says : 

"The bond implies an obliger bound to do what It is agreed shall be done. 
Precincts in Nebraska are ail politieal subdivlslous of the county. They hâve 
no corporate existence, and cannot contract or be contracted with. They hâve 
no corporate offlcers, and can nelther sue nor be sued. Certain ofilcers are 
elected by the voters of the precincts for polltical, administrative, and judicial 
purposes, but they are in no sensé the représentatives of the people of the 
territory as a municipality." State v. Dodge County, 10 Keb. 20, 4 N. W. 370. 

Precincts are governed by the county commissioners, the governing 
board of the county, and by the appropriate ofScers of the state. Their 
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relation to a county is like that of a ward to a city ; having no corpo- 
rate existence, no separate municipal authority. "They cannot," says 
again the Suprême Court of the state in the case last cited, "enter 
into contracts, directly or indirectly, nor assume obligations which the 
court might be called on to enforce. Hence the precinct cannot be- 
come the obliger of présent bonds, and we think it follows that the 
county which thus has a corporate existence, and can contract and be 
contracted with, and upon whose ofïicers is imposed the duty not only 
of issuing the bonds, but of providing for the pa3Tnent of them, îs a 
political entity bound by the obligation and chargea with the debt cre- 
ated thereby." The judgment went against the county for the reasons 
thus stated. It was because the precincts had no corporate existence, 
and because the county commissioners issued the bonds in their behalf, 
that the county became liable tô be sued. The reasons failing, the rule 
fails, for hère the township was incorporated, and the bonds were 
issued in the name of the township, and by its corporate agents. Nor 
does it seem to me that the action of the plaintifï can be supported by 
the cases relied on, such as Broughton v. Pensacola. 93 U. S. 266, 23 
L. Ed. 896, Mt. Pleasant v. Beckwith, 100 U. S. 514, 25 L. Ed. 699, 
etc., which rest upon this principle, thus stated in Mobile v. Watson, 
116 U. S. 389, 6 Sup. Ct. 398, 29 L. Ed. 620 : "Where the Législature 
of a state has given a local community, living within designated bound- 
aries, a municipal organization, and by a subséquent act or by a séries 
of acts repeals its charter and dissolves the corporation, and incorpo- 
râtes substantially the same people as a municipal body, under a new 
name, for the same gênerai purposes, and the great raass of the taxable 
property of the old corporation used for public purposes is transferred 
without considération to the new corporation for the same public uses, 
the latter is the successor, in law, of the former, and liable for its debts" 
— for the facts hère make such rule inapplicable. If Greenwood coun- 
ty was composed substantially of the same territory as Ninety-Six town- 
ship, and was the same corporation under a new name, the case would 
be governed by the principle announced in the cases cited, but such 
is not the fact. Ninety-six township is but one of many townships 
which are embraced in the territory of Greenwood county. Most of them 
hâve no connection with Ninety-Six, except territorial propinquity. 
Some of them — notably Greenwood township — were expressly for- 
bidden by the act under which Ninety-Six township made its subscrip- 
tion to incur any obligation of that nature. The people of Ninety-Six 
township, seduced by the delusive promises of adventurous promoters, 
and in the expectation of benefits to be derived from the construction 
of a railroad through its territory, voted for a subscription ; and its 
bonds were improvidently issued, and allowéd to be put upon the 
market, without adéquate provision for the securing of the expected 
benefits. The Suprême Court of the United States has decided that 
thèse bonds, in the hands of bona fide holders, are valid obligations of 
Ninety-Six township, which was an independent corporation. It will 
be manifestly unjust to impose upon the other townships comprising 
Greenwood county, which were more provident, and refused to make 
a subscription, any obligation in respect to an indebtedness which thei 
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never incurred or assented to. This case seems to fall wîthin the 
rule stated in Meath v. Phillips County, 108 U. S. 553, 2 Sup. Ct. 869, 
37 L. Ed. 819. In that case the question was whether a decree could 
be recovered against a county upon certain drafts drawn by the levée 
inspectors, and certain bonds issued by the county clerk of the county 
under the provisions of an act which provided for the division of the 
overflowed lands of the county in the levée districts for the purpose 
of reclaiming the lands, and for the taxation of such lands to pay the 
expenses incurred in their behalf. The county court was then to levy 
a tax upon the property charged to be collected, like other taxes, and, 
when collected, was to be disbursed on the drafts of the inspectors. 
The court held that the county court acted, not as the représentative of 
the county, but of the district, and says : 

"Tfae case of the County of Cass v. Johnston, 95 D. S. 360 [24 L. Ed. 416], 
and of Davenport v. Dodge County, 105 U. S. 237 [26 L. Ed. 1018], presented 
entirely différent facts. In the Case of the County of Cass the law provided 
in terms for an issue of bonds in the name of the county, and in that of the 
County of Dodge we construed the law to be in effect the saine. Consequently 
tiiere were in those cases obligations of the counties payable out of spécial 
funds. Plere, however, there was a manifest intention to bind the levée districts 
only by the obligations incurred, and not to make the county, in Its political 
capacity, responsible for the payinent of the debts that were created for 
levée purposes under thèse laws. The machinery of the county was to be used 
in the levy and collection of the spécial taxes required, but the county, as 
a county, was to be in no way involved. It follows that the prayer for a money 
decree against the county, as well as that for an exchange of the bonds au- 
thorized by the act of 1873 for the orders or warrants held by the appellant, 
must be denled." 

And some remarks of Mr. Justice Miller in Heine v. Levée Commis- 
sioners, 19 Wall. 655, 22 L,. Ed. 223, seem to be pertinent : 

"The power we are hère asked to exercise is the very délicate one of taxation. 
This power belongs In this country to the législative sovereignty, state or na- 
tional. In the case before us national sovereignty bas nothing to do wlth it. 
The power must be derived from tUe Législature of the state. So far as the 
présent case Is concerned, the state bas delegated the power to the levée com- 
missioners. If that body has ceased to exist, the remedy is in the Législature, 
either to assess the taxes by a spécial statute, or to vest the power in some 
other tribunal. It certainly is not vested, as in the exercise of an original 
jurlsdiction, in any fédéral court It is uureasonable to suppose that the 
Législature wlll hâve selected a fédéral court for that purpose. It is not only 
not one of the inhérent powers of the court to levy and collect taxes, but It is 
an invasion by the judiciary of the fédéral government of the législative 
functions of the state government. It is a most extraordinary request, and 
a compliance with it would involve conséquences no less out of the way of 
judicial procédure, the end of which no wisdom could foresee." 

The corporation which issued thèse bonds has ceased to exist. Its 
oiïïcers hâve been removed by the authority of the state, and no pro- 
vision has been made by the state for the settlement of its indebtedness. 
This court cannot présume that the state will refuse, upon proper rep- 
résentations, to provide some remedy. It is a case of great hardship. 
The creditors hâve in good faith invested their money in obligations 
issued by this township under the authority of law, and trusting in 
the good faith and honor of the state. On the other hand the people 
of the township, induced by specious promises, were led to issue thèse 
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bonds, and hâve received no benefit whatever from their subscription. 
When the original suit was brought, it seemed to the court that it was 
a proper case for adjustment upon some terms that would be fair to ail 
parties, and, probably as the resuit of its suggestions, some terms of 
compromise were almost arrived at. Considérations of honor and of 
interest alike would seem to require that the people of this township 
and others in like plight should make some efïort to obtain the neces- 
sary législation to enable them to make some settlement with their 
creditors, and, if the like spirit moves the creditors, it is not to be 
doubted that the required législation will be secured. However that 
may be, it is not for this court, moved by the apparent hopelessness of 
the position of the creditors, to usurp functions which do not belong to 
it. 

Being of opinion, for the reasons stated, that the plaintiflfs hâve no 
cause of action against Greenwood county, it is ordered and adjudged 
that the demurrer be sustained and the complaint dismissed. 



WESTINGHOUSE AIR BRAKB CO. v. CHRISTBNSEN 
ENGINEERING 00. 

(Circuit Court, S. D. New York. June 6, 1904.) 

1. Injonction— IssuANCE— Notice— Sebvicb. 

Where an injunction against the sale of a patented article was served 
on defendant's eounsel and on the manager of its Eastern office, and a 
copy was sent to défendant corporation at its home office by registered mail, 
it was given suflBcIent notice to sustain proceedlngs for contempt for a 
violation thereof without actual service on the corporation at its home 
office. 

2. Same— Contempt— Motion to Punish— Notice— Sebvice. 

Where notice of motion to punish défendant for contempt for vlolatlng 
an injunction was served on defendant's eounsel, who admitted service, 
and also on a person whom défendant advertised to be its manager in 
charge of its Eastern office, such notice was sufflciently served though de- 
fendant's eounsel denied that they had authority to accept service of 
process or other papers in contempt proceedlngs. 

Motion to Punish for Contempt for Violation of Injunction Pen- 
dente Lite. 

See 128 Fed. 749. 

Fred'k PI. Betts, for the motion. 
Wm. A. Jenner, opposed. 

LACOMBE, Circuit Judge. This motion was noticed for Decem- 
ber 11, 1903. It came on for argument some weeks later, and dé- 
cision was reserved, awaiting the détermination of an appeal from 
the interlocutory decree. The Court of Appeals having handed down 
an opinion in which claim 2 of the patent was not sustained, this court 
filed an opinion denying the application. 128 Fed. 749. AppHcation 
for reargument was at once made to the Court of Appeals, and in 
view of that circumstance this court took no further action, and no 
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order was ever entered. Upon rehearing the Court of Appeals sus- 
tained the second claim, whereupon rehearing of the motion has been 
had. The narrative in former opinion (138 Fed. 749) sufificiently sets 
forth the history of the Htigation. 

The counsel who hâve appeared for défendant throughout the equi- 
ty suit hâve appeared specially at the hearing, protesting that they are 
not authorized to accept service of process or other papers in criminal 
or contempt proceedings, or to waive any rights of said défendant; 
and object that this court has no jurisdiction, because notice of mo- 
tion has not been duly served so as to bring défendant into court. 
The notice of motion was served on counsel for défendant in this 
suit on December 2, 1903, and they admitted service. Such notice 
was aiso served on one Randall, whom défendant advertised to be its 
Eastern manager, at 135 Broadway, the signs on the door of the office, 
stating it to be the office of the Christensen Engineering Company. 
This would seem to be sufificient service. The injunction which it is 
charged défendant has violated was served in October, 1901, on coun- 
sel, on the Eastern manager, and also on the défendant itself, at Mil- 
waukee, by registered mail. This was sufficient notice to the de- 
fendant of the pendency of the injunction. Actual service of the or- 
der upon the person sought to be restrained is not requisite. 

The affidavits submitted by complainant make out a prima facie 
case of sale and delivery of infringing valves, especially when the 
shop marks on the valve (concededly made by défendant) which was 
submitted as one of the four sold to the Boston & Maine Railroad, 
and for selling which défendant was held in contempt, is compared 
with those on one of thé thirty which were delivered to the Denver 
& Northwestern Railroad. As pointed out in former mémorandum, 
the proof does not warrant a fînding that sale or delivery of any of 
thèse thirty was subséquent to March 19, 1903, but it suïïiciently in- 
dicates a sale subséquent to October, 1901. 

This is the second violation of the same injunction, and défendant 
does not offer even the excuse of inadvertence which it presented be- 
fore. The first fine imposed was $1,000. Under ail the circum- 
stances this one should be made much heavier, and it is fixed at $4,- 
000 ; half to the United States and half to the complainant. 
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AMERICAN BONDING CO. OF BALTIMORE v. SPOKANE BUILDING & 

LOAN SOC. 

(Circuit Court ot Appeals, Ninth Circuit May 2, 1904.) 

No. 1,010. 

1. FiDELiTY Insurance — Wareanties—Beeach—Cobpoeations— Knowledge 

DP Officees. 

Under 1 Balllnger's Ann. Codes & St. § 4255, providlng that ail corporate 
management shall be vested In a board of trustées, where an application 
for fldelity Insurance by a building and loan association stated that the 
secretary insured derlved hls authorlty from the board of trustées, knowl- 
edge on the part of a single officer, trustée, or the président of the asso- 
ciation that the secretary was indebted to it at the time the policy was 
issued could not be Imputed to the corporation wlthout proof that the offl- 
cer's knowledge had been eommunlcated to the board, so as to eonstitute a 
breach of a warranty in the policy that the secretary was not Indebted to 
the association at the time of the issuance thereof. 

2. Same— False Statements— Knowledge. 

Where a fldelity bond securing a building and loan association agalnst 
the embezzlement of Its secretary provlded that ail the représentations 
made by the employer to the surety were warranted by the employer to 
be true; that the employé had not, to the knowledge of the employer or 
its offlcers, been in arrears or a def aulter, and the association stated that 
Its secretary was not at that time in debt to it ; that he had property, funds, 
eecurities, and valuables on hand to balance his accounts — such statement 
did not eonstitute a warranty that the secretary was not indebted to the 
association at the time as a fact, but only that he was not so Indebted. 
etc., to the knowledge of the association or its offlcers. 

In Error to the Circuit Court of the United States for the Eastern 
Division of the District of Washington. 

Thia Is an action upon a policy of fldelity Insurance Issued by the American 
Bonding & Trust Company of Baltimore City to the défendant In error, the 
Spokane Building & Loan Society, a corporation of Spokane, Wash. The 
bond was in the sum of $3,000, dated January 17, 1902, and Insured the de- 
fendant In error agalnst loss through the embezzlement of its secretary, B. 
L. Bogardus, for a term of one year. After the exécution of the policy, the 
plaiiitiff in error changea its corporate name to "American Bonding Com- 
pany of Baltimore." Prior to the delivery of thls bond, and before it became 
effective, the bonding Company requested the building and loan soclety to 
answer in writing certain interrogatories concerning the risk about to be 
assumed under the bond. Accompanying thèse wrltten questions, and as part 
of the same instrument, which was addressed to the Spokane Building & 
Loan Society, was the followlng statement : "An application bas been made 
to this Company to Issue a bond of security for Mr. R. L. Bogardus as sec- 
retary in your service, at Spokane, to the amount of $3,000.00. This Com- 
pany desires to bave wrltten answers to the followlng questions, and thèse 
answers will be taken as the basls of the bond if issued." At the foot of this 
employer's statement was the followlng agreement: "It Is agreed that the 
above answers are warranted to be true by the obligée, and are to be taken 
as conditions précèdent, and as the basis of the said bond applied for, or any 
renewal or continuation of the same, that may be issued by The American 
Bonding & Trust Company of Baltimore City to the undersigned, upon the 
person above named. Dated at Spokane, Wash., this 13th day of January, 
1902. Signature of the Employer Spokane Building & Loan Society. By S. 
S. Glidden, Prest. Officiai Capacity. [Seal of Spokane Building & Loan So- 
if 1. Fldelity Insurance, see note to American Crédit Indemnity Co. v. 
Wood, 19 C. C. A. 273. 
130 F.— 47 
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clety.]" The building and loan soctety made wrltten answer to the inter- 
rogatorles. signed the agreement above set out, and returned tbe same to the 
bonding company, which thereupon executed its fldelity bond. 

The employer's statement, besides others, contalned the foUowing questions 
and auswers: "Q. 13. When were his accounts last examlned? A. Being 
done now by a committee. Q. 14. Were they, at that tlme, In every respect 
correct, and proper funds, securlties and values on hand to balance? A. Yes, 
last year. (Later: Now complète and found correct.) Q. 15. (a) Is there 
now, to your knowledge, any shortage due you by the appHcant? A. (a) No. 
(b) Has he ever been short with you? (b) No. Q. 16. (a) Is he now In debt 
to you? A. (a) No. (b) If so, state amount and nature of Indebtedness? 

(b) . Q. 17. Hâve you ever sustained loss through the dlshonesty of 

any one holding the position of applicant? A. No." 

Aniong other provisions, the bond contalned the followlng stipulations: 
"(2) That ail the représentations made by the employer, his or Its officers. to 
the surety, are warranted by the employer to be true; that the employée has 
not, to the knowledge of the employer, his or its officers, been In arrears or a 
defaulter in that position covered by this bond or in any other position: (3) 
That the sUrety's liabllity hereunder shall cease immediately as to subséquent 
acts of the employée from and after: (a) Discovery by the employer, his or 
its officers, of any default hereunder on the part of the employée." 

During the term covered by this bond, R. L. Bogardus embezzled funds of 
the Spokane Building & Loan Society to the amount of $3,880. The acts of 
embezzlement ail occurred between September 30 and October 17, 1902. 

The bondlng company defended the action brought upon this bond on two 
grounds: JTirst. That the answers to the interrogatories were warranted by 
the building and loan society to be true, whereas, in fact, the answers to ques- 
tions 13, 14, 15, 16, and 17 were false, in that, at the tlme thèse questions were 
answered, Bogardus was short in his accounts, his accounts were not correct 
in every respect, he dld not hâve proper funds, securlties, and values on hand 
to balance, and was In debt to the society. Second. That on the 19th day of 
September, 1902, the Spokane Building & Loan Society discovered a default 
under the bond, i. e., discovered that Bogardus was short in his accounts; that 
the terms of this bond released the bondlng company from ail acts of embez- 
zlement occurring after the discovery of a default; and that the défalcations 
in question ail occurred after September 19, 1902. 

In making his opening statement of this second défense to the Jury, counsel 
said: "Geptiemen of the Jury: I will prove, in addition to what I hâve 
already stated, and in addition to what has already been brought out in the 
évidence, that on the 19th day of September, 1902, Président S. S. Gliddeii, 
one of the officers of the Spokane Building & Loan Society, discovered a de- 
fault under this bond; that is, he discovered that Mr. Bogardus was short in 
his accounts. Then, under the provisions of the bond, which is already in 
évidence, which provides that we shall not be liable for a default occurring 
after the discovery of a default — under that bond we shall ask, upon the évi- 
dence that has been introdueed, and some in addition to that, a verdict at your 
hands ou the ground that on the 19th of September, 1902, the plaintifC dis- 
covered a default under this bond, and that the pleadings themselves show 
that the acts of embezzlement complained of, which they are seeking to hold 
us for, occurred after that date." Thereupon plalntift's below moved the court 
to strike out this défense and rule out ail évidence thereunder, for the reason 
that the facts therein stated dld not constlfute a défense. This motion the 
court granted on the ground that the default referred to by counsel in his state- 
ment was not known or discovered by the managing board of the plaintlfC cor- 
poration, but simply by its président. 

It is claimed by the plalntiff in error that the court erred In ruling out the 
second affirmative défense, and ail évidence thereunder, upon counsel's open- 
ing statement thereof. It is further claimed that the court erred in givlng 
instructions 2 and 3 to the .lury, and in refuslng to give instruction 4, asked 
by défendant. Thèse instructions read as follows: "(2) This défense, as pre- 
sented, Is manifestly based upon the theory that this contract was made in 
two parts : That the statement made by the plaintlff to the défendant is one 
part of the contract, and the policy of Insurance or guaranty Issued by the 
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plaintiff to the défendant Is the corresponding part; but that Is not legally a 
corretit theory of the case. The parties might hâve made a contract lu that 
fonn, but that Is not what they did do. Ail their preliminary negotiatlons 
and correspondence on the subject are merged in the policy that was issued, 
and this is a contract in one part; the liability of the défendant is to be de- 
teriQined by what is set forth in its policy or bond. New, thls policy refers 
to thèse answers to the interrogatories, and, so far as the bond itself con- 
tains a stipulation with respect to those parts, that stipulation Is bindlng upon 
both sldes, and the plaintifC is bound by that stipulation. (3) The material 
part of this contract with référence to this défense Is contained in the second 
paragraph of the flrst one of the conditions annexed to the contract, and reads 
as follows: 'That ail the représentations made by the employer, his or its 
offlcers, to the surety, are warranted by the employer to be true.' Now, this 
is presented in the pleadings, and the défense bas proceeded as if there were 
a i)€riod after the word 'true,' and that it was made an absolute condition 
that the answers should be taken as absolutely true, or else there was no ' 
contract; but the contract as it is set forth and admitted hère is différent. 
There is no perlod after the word 'true,' but a semicolon, and what follows 
thereafter is to be taken as a part of the same sentence, and as explanatory 
and as modifying the condition that the answers are to be true. Now, this 
is what is to be taken as true, 'That the employé bas not, to the knowledge 
of the employer, his or its offlcers, been in arrears or a defaulter in that posi- 
tion covered by this bond or in any other position; that the employer, his or 
its officers, upon becoming aware of the employé gambling, speculating, or 
«■oinmitting any disreputable. lewd, or unlawful aet, will immediately notify 
the surety in writlng.' By this language the warranty that the answers are 
true is qualified by the condition that they are, so far as the employer had 
any knowledge, to be taken as true, or warranted to be true. (4) By the 
terms of the bond hère sued upon, and the employer's statement hère in évi- 
dence, the Spokane Building & Loan Society warranted the truth of certain 
statements, and, among other things, the plaintifiC warranted the truth of the 
statement that Romaine L. Bogardus had never been short to the society. 
Now, if you should find that Romaine L. Bogardus had in fact been short to 
the Society, or, in other words, that the statement was not true, then your 
verdict must be for the défendant." 

There are seven assignments of error which are claimed by the plaintiff in 
error to présent two questions to be disposed of by the court: Flrst. Did the 
fact that a default was discovered under the bond by the président of the 
Spokane Building & Loan Society on September 19, IGCi, preclude said so- 
ciety from recovering for acts of embezzlement occurring after that time? 
Second. Was it a défense to the action on the bond to prove that Bogardus 
was short in his accounts, did not hâve proper funds, securities, and values 
on hand to balance, had been in arrears to the society, and was in debt to the 
Society at the time the employer's statement was signedî 

W. S. Gilbert, for plaintiff in error. 

Mark F. Mendenhall and Ernest C. MacDonald, for défendant in 

error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge, after making the foregoing statement, 
delivered the opinion of the court. 

The answer to the first question propounded by plaintiff in error dé- 
pends upon whether or not the alleged knowledge of the président, 
under ail the facts and circumstances of this case, can be imputed to 
the corporation défendant. The principles of law applicable to this 
question dépend upon the particular facts of the given case, the charac- 
ter of the business of the corporation, the methods by which its business 
is conducted, the duties of its officers, etc. In the présent case the 
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defaulting- secretary îs shown by the record to be tbe diîef managing 
officer of the corporation. He collected the dues, had charge of the 
money, and was authorized to pay it out on account of the society by 
checks signed by the président and treasurer. The board of trustées 
was the controlling and governing body of the corporation. Among 
the questions asked and answers given in the employer's statement is 
the following: 

"Q. 8. (a) Will he [Bogardus] be authorized to pay out of the cash In his 
custody any amount on your account? A. (a) Tes, hy check of président and 
treasurer. (b) In what manner Is such authorlty given? (b) By the trustées. 
* • * Q. 10. (a) How often and to whom wIU he remit or pay over the 
money recelved? A. (a) When ordered by the trustées." 

The statutes of the state of Washington relative to private corpora- 
tions prescribe that ail corporate control and management shall be 
vested in and be exercised by a board of trustées. 1 Ballinger's Ann. 
Codes & St. Wash. § 4255. In the light of thèse undisputed facts, we 
are of opinion that the knowledge of a single officer or trustée or the 
président cannot be imputed to the corporation, unless it is affirma- 
tively shown that his knowledge was brought home to the board of 
trustées. 

The principles of law applicable to the facts of thîs case upon the 
point under discussion are so fully stated in Fidelity & Deposit Co. v. 
Courtney, 186 U. S. 342, 360, 22 Sup. Ct. 833, 46 L. Ed. 1193, that we 
quote at length theref rom : 

"It Is well settled that, In the absence of express agreement, the surety on 
a bond given to a corporation, conditioned for the faithfui performance by an 
employé of his duties, is not relieved from liability for a loss within the con- 
dition of the bond by reason of the lâches or neglect of the board of directors, 
not amounting to fraud or bad faith, and that the acts of ordinary agents or 
employés of the Indemnified corporation, conniving at or co-operating with the 
wrongful act of the bonded employé, will not be imputed to the corporation. 
United States v. Kirkpatrict (1824) 9 Wheat. 720. 7.36 [6 L. Ed. 199] ; Minor 
V. Mechanics' Bank (1828) 1 Pet. 46 [7 L. Ed. 47]; Taylor v. Bank of Ken- 
tucky (1829) 2 J. J. Marsh. (Ky.) 564; Amherst Bank v. Root (1841) 2 Metc. 
(Mass.) 522; Louisiana State Bank v. Ledoux (1848) 3 La. Ann. 674; Pitts- 
burg, Fort Wayne & Chicago Ry. Co. v. ShaefCer (1868) 59 Pa. 350, 350; Atlas 
Bank v. Brownell (1869) 9 R. I. 168 tll Am. Rep. 231]. The doctrine of thèse 
cases is thus epitomized in 59 Pa. 357: 

" 'Corporations can act only by officers and agents. They do not guaranty 
to the surettes of one officer the fidelity of the others. The ruies and régula- 
tions which they may establlsh In regard to periodlcal returns and paymcnts 
are for their own securlty, and not for the beneflt of the sureties. The sure- 
ttes, by executing the bond, became responsilile for the fidelity of their princi- 
pal. It Is no collatéral engagement Into which they enter, dépendent on some 
contingency or condition différent from the engagement of their principal. 
They become joint obligors with him In the same bond, and with the same 
condition underwritten. The fact that there were other unfaithful officers 
and agents of the corporation, who knew and connived at his infldelity, ought 
not in reason, and does not in law or equity, relieve them from their respon- 
sibility for him. They undertake that he shall be honest, though ail aroùnd 
hIm are rogues. Were the rula différent, by a conspiracy between the ofli- 
cers of a bank or other moneyed Institution, ail their sureties might be dis- 
charged. It is Impossible that a doctrine leading to such conséquences can 
be Sound. In a suit by a bank against a surety on the cashler's bond, a plea 
that the cashler's défalcation was known to and connived at by the officers of 
the bank was held to be no défense. Taylor v. Bank of Kentueky, 2 J. J. 
Marsh. 564.' 
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"So, also, In 3 La. Ann. 674, thc court, after suggestlng the distinction between 
the knowledge of tlie governing body of a bank, the board ot dlrectors, of the 
default of a bonded employé, and the knowledge of such default by another 
officer or employé, not communicated to the board, thus tersely stated the appli- 
cable doctrine (page 684): 'It cannot be sald that If one servant of a bank 
negleets hls duty, and by Us carelessness permits another servant of the bank 
to commit a fraud, the surety of the fraudaient servant shall be thereby dis- 
charged.' 

"And see American Surety Co. v. Pauly, 170 U. S. 156, 157 [18 Sup. Ct. 563, 
42 L. Ed. 987], and cases cited. In other words, the principle of law discussed 
in the case of The Distilled Spirits, 11 Wall. 356 [20 L. Ed. 167], viz., that the 
knowledge of an agent is in law the knowledge of hls principal, is intendeii 
for the protection of th» other party (actually or constructively) to a transac- 
tion for and on account of the principal had with such agent. In the very 
nature of things, such a principle does not obtain In favor of a surety who 
has bonded one oflacer of a corporation, so as to relleve him from the obliga- 
tions of hls bond, by Imputing to the corporation knowledge acquired by 
another employé, subséquent to the exécution of the bond (and from négli- 
gence or wrongfui motives, not disclosed to the corporation), of a wrong com- 
mitted by the officiai whose faithful performance of duty was guarantied by 
the bond. As the rule of imputation to the principal of the knowledge of an 
agent does not apply to such a case, it must follow that it can only obtain as 
a conséquence of an express provision of the contract of suretyship." 

2. Was it a défense to the action on the bond to prove that Bogardus 
was short in his accounts, did not hâve proper funds, securities, and 
values on hand to balance, had been in arrears to the society, and was 
in debt to the society at the time the employer's statement was signed ? 
The answer to this question dépends upon the interprétation to be given 
to certain provisions in the bond, and to certain answers given in the 
employer's statement ; the contention of the plaintifif in error being that 
the défendant thereby warranted that Bogardus had never been short 
in his accounts to the défendant ; that he was not at that time in debt 
to the défendant; that he had proper funds, securities, and values on 
hand to balance his accounts. By referring to the statement of facts, 
it will be seen that the language of the employer's statement is, "Is 
there now, to your knowledge, any shortage due you by the applicant ?" 
and that the language of the provisions of the bond is that the employé 
"has not, to the knowledge of the employer, his or its officers, been in 
arrears or a defaulter." In the light of the language contained in the 
statement of the employer, and in the condition of the bond, we are of 
opinion that instructions 2 and 3 as given by the court were correct, and 
that the fourth instruction was properly refused because of the error 
therein stated that "the plaintifif warranted the truth of the statement 
that Romaine L. Bogardus had never been short to the society." The 
instructions of the court in this case were in accord with the princi- 
ples announced bv the Court of Appeals in Suprême Council Catholic 
K. of A. V. Fideïity & Casualty Co., 63 Fed. 48, 59, 11 C. C. A. 96. 
The court in that case said : 

"The défendant company offered to show that O'BrIen was short on the 25th 
of Aprll, 1891, about $40,000. It also offered to show that O'Brien was short 
in the funds of the order $61,000 at the time of the application for this bond. 
Upon objection the évidence was excluded. If this condition of O'Brien's af- 
fairs was unknown to the plaintifï order at the time this bond was applied 
for and accepted, such évidence would hâve been whoUy immaterial. The 
only représentation made by Mr. Coleman, and referred to in the contract as 
being the basls of contract, was in answer to question 13 of the statement de- 
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livered to the défendant company. That question was thls : 'When were the 
aecounts last examined, and were they in every respect correct?' To thls ques- 
tion Mr. Coleman answered : 'May, 1891, and reported correct by examlners — 
three suprême trustées.' Tliis évidence tended in no vvay to stiow that Mr. 
Coleman's answer was untrue. ïlis représentation was that three examlners 
had examined O'Brien's aecounts, and reported his aecounts correct. New, if 
such an examination was made, and such a report was made to the council 
of the order, Mr. Coleman's représentation was in no respect untrue. The 
particular offer covered by this exception embraees no ofïer to show that Mr. 
Coleman, or any other offleer of the order, at the tlme thls bond was applied 
for, knew that Mr. O'Brlen was a defaulter." 

But if it could be considered that the employer's statement and the 
provisions of the bond were fairly susceptible of two constructions, one 
favorable to the défendant in error and the other favorable to the plain- 
tiff in error, the instructions of the court would still be correct, for, as 
is stated in American Surety Co. v. Pauly, 170 U. S. 133, 144, 18 Sup. 
et. 552, 42 L. Ed. 977: 

"The former, U consistent wlth the obn'ects for which the bond was given. 
must be adopted, and this for the reason that the instrument which the court 
Is invited to interpret was drawn by the attorneys, ofiieers, or agents of the 
surety company. This is a well-establlshed rule in the law of Insurance. Na- 
tional Bank v. Insurauce Co., 95 U. S. 673 [24 L. Ed. 563] ; Western lus. Co. 
V. Cropper, 32 Pa. 351, 355 [75 Am. Dec. 56] ; Reynolds v. Commerce Fire Ins. 
Co., 47 N. Y. 597, 604 ; Travellers' Ins. Co. v. McConkey, 127 U. S. 661, 666 [8 
Sup. et. 1360, 32 L. Ed. 308] ; Fowkes v. Manchester, etc., Life Ass'n, 3 Best 
& S., 917, 925. As said by Lord St. Leonards in Anderson v. Fitzgerald, 4 H. 
L. Cas. *484, *507 : 'It [a life policy] is, of course, prepared by the company, 
and if, therefore, there should be any ambiguity in it, must be taken, accord- 
ing to law, most strongly against the person who prepared it' " 

There is no sound reason why this rule should net be applied in the 
présent case. The object of the bond in suit was to indemnify or 
insure the défendant in error against loss arising from any act of fraud 
or dishonesty on the part of Romaine L. Bogardus in connection with 
his duties as secretary. That object should not be defeated by any nar- 
row interprétation of its provisions, nor by adopting a construction 
favorable to the plaintifï in error if there be another construction 
equally admissible under the terms of the instrument executed for the 
protection of the défendant in error. As was said by the court belovv 
in refusing the motion for a new trial: 

"If bondîng corporations are to be sustained by the business interests of this 
country as being usefui and worthy of support, they should be required to meet 
their obligations in ail such cases as we hâve presented in this record." 

The judgment of the Circuit Court is affirmed, with costs. 



OONNEE V. MANCHESTER ASSXJB. CO. 743 



CONNEE et al. v. MANCHESTER ASSUR. CO. OF MANCHESTER, 

ENGLAND. 

(Circuit Court of Appeals, Nlnth Circuit. May 23, 1904.; 
No. 1,029. 

1. Insurance— Stipulations— Waebanty. 

A stipulation in a fire policy that the Insurance conipany sliould not be 
liable for loss eaused, directly or indirectly, by order of any civil autbor- 
ity, Is not a warranty withln Cal. Civ. Code, §§ 2(iOT, 2608, providing tbat 
a statement in a policy of a matter relating to the thing Insured or to the 
risk as a fact, and a stateiaent which imports tbat It is Intended to do or 
not to do a tbing which materlally afCeets tbe risk, is a warranty. 

2. Same— Open Policy— Provisions— Enfoecement. 

Wbere complainants accepted an Insurance certiflcate Insurlng their crop 
against tires subject to ail the terms and conditions of a certain open pol- 
icy in defendant's possession made a part of tbe certiflcate, plaintiffs were 
bound by the provisions of sucb open policy though they had no knowl- 
edge thereof. 

3. Same— FiBEs— Police Régulations— De Facto Aui'hoeitt. 

Wbere the supervisors of a cou^ty ordered fires to be started on certain 
pasture land for the purpose of destroying insects which were injurions 
to fruit crops, etc., under Cal. St. 1897, pp. 465, 466, e. 277, authorizing 
sucb supervisors to provide for the destruction of Insects and to make 
sanitary régulations not in conflict with gênerai laws, sucb supervisors 
bad de facto authority to start the fire, which was sufficient to relieve an 
insurer of grain destroyed tbereby, under a provision in tbe policy that 
insurer sbould not be liable for any loss occasioned by order of any civil 
authority, tbough the fire was started on other property, and the burning 
of plaintiff's grain was occasioned by the fire getting beyond control. 

In Error to the Circuit Court of the United States for the Northern 
District of California. 

On June 9, 1902, the défendant In error, )n considération of a premium paid 
it by the plaintiffs in error, executed and delivered to them a certiflcate of 
insurance, certifying tbat in considération of tbe payment of said premium. 
it insured them against loss or damage by flre to the amount of $3,.300 on 
their interest In a certain grain crop situated on certain described promises. 
Tbe certiflcate proceeded to recite that it was understood- and agreed tbat 
the insurance "is subject to ail the terms and conditions embraced in open 
policy numbered 3,301,070, which is made a part hereof to the amount speci- 
fled herein." Among the terms and conditions embraced in said open policy 
so referred to in the certiflcate were the following: "This company shall 
not be liable for loss eaused directly or indirectly by Invasion, Insurrection, 
riot, civil war or commotion, or military or usurped power, or by order of 
any civil authority." The plaintiffs in error did not at any time see the said 
"open policy," nor did tbey know of the conditions thereof prior to tbe flre 
hereinafter referred to, and said policy always was In the exclusive posses- 
sion of the défendant in error. In tbe month of June, 1902, lands in the 
county in which tbe land referred to in the certiflcate is situated were tbreat- 
ened with public disaster by a plague of grasshoppers, and on June 17, 1903, 
the board of supervisors of said county made an order referring to tbe threat- 
ened danger from said pest, and reciting that the only practical method of 
destroying tbe same and saving the orchards and vlneyards In said county 
was by burning the grass upon certain pasture land, and ordering that the 
grass thereon be condemned and destroyed by flre. The order was carried 
out, and the flre was started at a point from tbree to four miles distant from 
the land upon which the grain of the plaintiffs in error was situated, but it 
got beyond control and reached the land of the plaintiffs In error, and burned 
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thelr grain Insured as aforesald, and no other flre contributed to the loss. 
On thèse facts the Circuit Court, on an action brought to recover on tbe 
policy, denied the right of the plaintliïs in error to recover. 

Rosenbaum & Scheeline, for plaintifFs in error. 
Goodfellow & Eells, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

GILBERT, Circuit Judge, after stating the facts as above, deliv- 
ered the opinion of the court. 

It is contended on behalf of the plaintiffs in error that they are net 
bound by the terms and conditions expressed in the "open policy" re- 
ferred to in the certificate of insurance, for the reason that they never 
assented thereto, and that said provisions were not contained in the 
instrument which they received from the insurance company. They 
rely upon the following sections of the Civil Code of California : 

"Sec. 2605. Every express warranty, made at or before the exécution of 
a policy, must be contained In the policy itself, or in another Instrument signed 
by the insured, and referred to in the policy, as making a part of It." 

"Sec. 2007. A statement In a policy, of a matter relating to the person or 
thing insured, or to the risii:, as a fact, is an express warranty thereof. 

"Sec. 2608. A statement in a policy, which imports that it Is intended to 
do or not to do a thing which materlally afCects the risk, la a warranty that 
such act or omission shall take place." 

It is contended that under thèse provisions of the Code the stipula- 
tion referred to in the so-called "open policy," that the insurance com- 
pany should not be liable for loss caused directly or indirectly by order 
of any civil authority, is a warranty, and is therefore no part of the in- 
surance contract, since it was not contained in the policy itself, nor in 
another instrument signed by the insured and referred to in the policy 
as making a part of it. We do not think the statute was intended to 
create any new définition of a warranty in insurance. In Bouvier's 
Law Dictionary it is said that a warranty in insurance is "a stipulation 
or agreement, on the part of the insured party, in the nature of a condi- 
tion" ; and in Phillips on Insurance, § 754, it is said : 

"An express warranty Is an agreement expressed in the policy, whereby 
the assured stipulâtes that certain facts are or shall be true, or certain acls 
shall be done relative to the risk. It may relate to an existing or past fact, 
or be proinissory and relate to the future." 

Section 2605 of the Civil Code of California was evidently intended 
to express in statutory form the rule that no express warranty made by 
the insured shall affect the contract of insurance, unless it be contained 
in the policy or in the application, or some other instrument signed by 
the insured and made a part of the contract, and is in effect an aiiîrm- 
ance of the generally accepted doctrine applicable to such contracts. 
Section 2G07 proceeds to define an express warranty in insurance, and 
déclares it to be a statement of a matter relating to the person or thing 
insured, or to the risk, as a fact. Its language is entirely compatible 
with the ordinary définition' of warranty as given in the authorities 
above cited. A stipulation in an insurance policy providing that the 
Company shall not be liable for loss from certain specified causes is not 
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a warranty, as that terni is generally used in fire Insurance contracts, 
nor is it, under the terms of the statute, a statement of a fact relating to 
the person or thing insured, or to the risk. A warranty in such insur- 
ance contracts is a statement of fact made by the insured, on which the 
insurer relies, and on the strength of which he enters into the contract. 
The plaintiffs in error cite Levi v. Allnutt, 15 East, 307, Levy v. 
Vaughn, 4 Taunton, 387, and Oom v. Taylor, 3 Camp. 207, in which 
it appears that in certain marine policies of insurance stipulations simi- 
lar to that contained in open policy No. 3,301,070 were denominated 
"warranties." In the first two cases the policies contained the stipula- 
tion, "Warranted free from confiscation by the government in the 
ship's port or ports of discharge." In the third case the stipulation 
was, "Warranted free of capture and seizure in the port of discharge." 
But it will be observed that while thèse so-called "warranties" are in 
their substance exemptions of the insurance companies from liabihty 
from the specified causes, they are in form undertakings upon the part 
of the insured, and not upon the part of the insurer ; and this fact un- 
doubtedly accounts for the use of the term "warranted" — a use not 
in harmony with the generally accepted meaning of the Word in modem 
policies of fire insurance. 

The plaintifïs in error rely upon the décision of the Suprême Judicial 
Court of Massachusetts in Eastem Railroad Co. v. Relief Fire Ins. Co., 
98 Mass. 4-20, but the statute of California, it is to be regretted, differs 
materially from that of Massachusetts. The latter adopts the salutary 
provision that in fire insurance "the conditions of the insurance shall 
be stated in the body of the policy, and neither the application of the in- 
sured, nor the by-laws of the company, shall be considered as a war- 
ranty or a part of the contract, except so far as they are incorporated 
in full into the policy and so appear on its face before the signatures 
of the ofiîcers of the company." The court in that case pointed out the 
beneficent features of the statute, and said that its purpose was to pre- 
vent just claims under policies of insurance against loss by fire from 
being defeated by the provisions of other documents which the courts 
had previously been obliged to hold to be binding on the assured, be- 
cause in law a part of the contract of which he often had no actual 
knowledge or appréciation. The plaintiflfs in error cite this ex- 
pression of the court as applicable to their case, and advert to the fact 
that they paid for and accepted the certificate of insurance, which de- 
clared in gênerai terms that they were insured against loss by fire, 
but which elsewhere referred to another instrument, presumably a 
blank form of policy, containing certain limitations of the risk assumed, 
which policy they never saw and the terms of which they never knew. 
To that contention the law makes this answer : The plaintiffs in error 
accepted an instrument which contained a référence to another instru- 
ment in which were embodied the limitations, and which were made a 
part of the contract. They were presumed to know the contents of the 
paper which they received, and if they had read it they would hâve ob- 
served that it referred to and adopted the provisions of the other instru- 
ment. They had the right to demand an inspection of that instrument, 
and, if inspection had been refused, to décline to enter into the contract. 

It is contended, further, that the property was not directly or indi- 
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rectly destroyed by order of civil authority ; that there was no law au- 
thorizing the supervisors of a county to destroy the property of the 
citizens thereof; and that the property of the plaintiffs in error was 
destroyed by accident or neglect, and without their fault. The record 
of the findings of the trial court shows that the fact was established that 
the fîre was started under an order of the supervisors of the county. 
TheStatutes of California of 1897, pp. 465, 4C6, c. 277, confer au- 
thority upon the supervisors of a county to provide for the destruc- 
tion of irisects injurious to fruit trees, vines, or plants, and to make 
and enforce local police, sanitary, and other régulations not in conflict 
with gênerai laws. But whether or not there was lawful authority to 
start the fire which indirectly caused the damage in this case, there was 
de facto authority. The order was in fact made, and made by the of- 
ficers to whom the said powers were given, and thereby the loss oc- 
curred. This, we think, excuses the Insurance company. Barton v. 
Home Insurance Co., 43 Mo. 156, 97 Am. Dec. 329. The facts that the 
loss was the resuit of a fire started on other property, and that the 
property of the plaintiffs in error was not ordered to be Isurned, do not 
render the exemptions of the policy inapplicable. There was but one 
fire. It was ordered by civil authority. It indirectly caused the loss, 
and there was no intervening cause. Insurance Co. v. Boon, 95 U. S. 
117, 24 Iv. Ed. 395 ; Grand Trunk R. R. Co. v. Richardson, 91 U. S. 
454, 23 L. Ed. 356 ; Krippner v. Biebl, 28 Minn. 139, 9 N. W. 671. 
The judgment of the Circuit Court is affirmed. 



THE LIVINGSTONE. 

fCIrcutt Court of Appeals, Second Circuit. Aprll 21, 1904.) 

No. 99. 

1. Mabine Insurance— Total Loss— Effect of Abandonment. 

Neither the abandonment to the insurer of a vessel sunk In collision nor 
a bill of sale conveying the same vests the insurer wlth a right of action 
against the vessel in fault for the collision, which can exist only on the 
principle of subrogation arising out of the performance of the Insurance 
contract. 

2. Same — Valtjed Policy — Subrogation on Payment of Total Loss. 

Where a ship sunk by collision and- abandoned to the insurer, being an 
actual total loss, is insured by a valued policy, and the stipulated sum is 
pald to the owner, who subsequently recovers her actual value, which 
exceeds her Insurance value, as damages from the vessel responsible for 
the collision, the insurer is only entitled to be relmbursed from such re- 
covery by receiving back the amount It bas paid out, with interest, and 
the iûsured is entitled to the remainder in payment of his uncompensated 
loss. 

Appeal from the District Court of the United States for the West- 
ern District of New York. 

For opinion below, see 122 Fed. 278. 

This is an appeal by the Lackawanna Transportation Company et al. from 
a decree of the District Court for the Western District of New York, entered 
May 2, 1903, adjudging that the World Marine Insurance Company, and other 
Insurance companies, interveners, be paid the entire remuants and remainder 
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of the moneya In the registry of the court, after paylng certain court charges, 
and that the sald amonnt be divided among the said interveners, pro rata, ac- 
cording to the amounts of insurance written by them, respectively, on the 
steamer Grand Traverse, which was sunk in Lake Erie, after collision with the 
steamer Livingstone, October 19, 1896. The Llvingstone [D. C] 87 Fed. 769; 
on exceptions to commissioner's report, 104 Fed. 918 ; on appeal, 113 Fed. 879, 
51 C. 0. A. 560. The Livingstone having been held solely at fault for the loss 
of the Grand Traverse and the value of the latter having been iixed at $37,500 
and interest, a decree against the Livingstone and her stipulator was entered 
for $59,311.70, with interest and costs. The greater part of this sum was dis- 
tributed by agreement between the parties. There still reniains In the registry 
of the court the sum of $12,500 and interest, which is in dispute in this con- 
troversy. The insurance companies claim this amount by reason of an aban- 
donment of the Grand Traverse to them after the collision. The libelants 
claim the fund as owners of the Grand Traverse, insisting that they are en- 
titled to the différence between the actual value of the lost vessel, $37,500, 
and the value flxed in the Insurance policies, $25,000, and that the underwriters, 
having been reimbursed for the full amount paid by them upon said policies, 
are not entitled to the balance which was recovered by the diligence and per- 
sévérance of the owners. The faets now under review are carefully and cor- 
rectly stated in the opinion of the District Judge in 122 Fed. 278. 

John G. Milburn and Harvey D. Goulder, for appellants. 

Wilhelmus Mynderse, for appellees. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge (after stating the facts). The amount in con- 
troversy was recovered by the unaided efïorts of the libelants against 
the active opposition of the interveners. The $25,000 paid by them 
to the libelants upon the policies of insurance, has been returned. 
The $12,500 in the registry of the court represents the différence be- 
tween the value of the Grand Traverse as fixed in the policies and the 
value as fixed by the court, before the insurers became parties to this 
action. If paid to the interveners they will realize from the transac- 
tion a clear profit of $12,500 and the libelants a corresponding loss. 
If paid to the libelants they and the interveners will receive from the 
party responsible for the collision the exact amount of their respective 
losses. — — •■ -, 

The question briefly stated is as follows : * Where a ship, sunk by 
collision and abandoned to the insurer, is insured by a valued policy 
for $25,000 and this sum is paid to her owner who subsequently re- 
covers $37,500, her actual value, as damages, from the vessel respon- 
sible for the collision, is the insurer entitled to the entire recovery or 
only the $25,000 paid by him under the policy? Viewed as an orig- 
inal proposition, to be determined solely by the fundamental rules of 
equity, it would seem that but one answer is possible. How can the 
court make a more équitable disposition of the fund than by disburs- 
ing it so that the status quo before the collision is re-established? 
The insurer gets back the money he has paid under the policy, the 
owner gets back the value of his ship, both are made whole, and 
neither is permitted to profit at the expense of the other. Such a 
resuit would certainly see équitable, but it must, of course, be sus- 
tained by authority. In our System of jurisprudence principle is 
reached through précèdent. The rights of the interveners rest either 
upon abandonment, bill of sale or subrogation, or ail combined. On 
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December 31, 1896, the libelants abandoned the Grand Traverse ta 

the underwriters in the following words : 

"The Company bas declded to abandon the ship and liereby gives notice of 
such abandonment as providéd in tbe pollcies." 

On the 7th of January, 1897, the underwriters wrote as follows : 
"We bave your favor of the 81st ult. maklng abandonment of the steamer 
Grand Traverse, which we hereby accept. * * * If you wlll send us proofs 
of loss and pollcies, we will at once proceed wlth settlement of total loss." 

; On the 23d of January thereafter the owners of the Grand Traverse 
executed to the underwriters a bill of sale of the "said steamer or ves- 
sel, together with the masts, bowsprit, sails, boats, anchors, cables, 
tackle, furniture and ail other necessaries thereunto appertaining and 
belonging." 

There can be no question that thèse acts of the owners transferred 
to the underwriters the physical property and ail the right, title and 
interest which the owners had therein. It is not easy, however, to 
understand how thèse transfers alone vested in the insurers the rîght 
to proceed against the veSsel responsible for the collision or the right 
to appropriate the entire proceeds of a recovery in excess of the In- 
surance. The conveyance of the res did not carry with it the right 
to proceed against the wrongdoer. That right had previously vested 
in the ship owners and, in the absence of express words of transfer, 
remained so vested. 

The Grand Traverse v/as an actual total loss, "a mère congeries of 
planks," lying at the bottom of Lake Erie and worth no more than 
the bubbles that rose to the surface above the wreck. There was, 
in fact, nothing to abandon and nothing to sell. "If the loss be ac- 
tually total, as there is nothing to abandon, an abandonment can 
hâve no effect whatever." Parsons on Marine Ins. vol. 2, p. 110; 
Hall & Long v. Railroad Co., 93 Wall. 367, 20 L. Ed. 594. The sale 
of the ship did not carry with it choses in action against those who 
had previously damaged the ship any more than the sale of a horse 
vests in the purchaser a right to prosecute one who before the sale 
had injured the horse; ^ny more than the assignment of a patent 
carries with it a right to recover for past infringements. The thing 
abandoned and sold was the worthless wreck and not the right to 
recover $37,500 from those who had caused the wreck. In order, 
therefore, to ascertain the true character of the title of the insurers 
to the fund in court we must look beyond the mère abandonment 
and sale to the source of that title, namely, the contract of Insurance 
and to the équitable principles brought into being by the action of 
the parties thereunder. 

The valuation clause in question is in thèse words : 

"And it is also agreed and declared that the subject matter of thls Policy 
as between the Insured and the said Company as far as eoncerns thîs Policy 
shall be and la as follows upon Hull Materials &c. valued at £3,605 

Machlnery Boilers &e. " " 1,545 £5,150." 

The valuation clause was originally adopted in marine policies to 
avoid the difificulty and sometimes the impossibility of ascertaining with 
précision the value of the property insured. As this was the first step 
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in the accurate measurement of the loss the insurer and insured agreed 
upon a value which, as between them, was to be taken as the basis 
of subséquent calculations. Why the agreement of the parties upon a 
convenient basis of calculation should operate to change the principle 
upon which the insurer had, theretofore, been reimbursed to the extent 
of his payment under the policy, it is not easy to understand. The 
reason of the rule is plain. A contract of insurance is one of indemnity. 
The premium is supposed to be a full considération for the risk. Nev- 
ertheless, where the insurer bas paid the entire amount of the loss 
he becomes subrogated, to the extent of bis payment, to whatever in- 
terest the insured has in the property and to the latter's right to proceed 
against one who has negligently caused the loss. 

The doctrine of subrogation has its origin in equity, its purpose is 
indemnity and its object is attained when the insurer has been fully 
compensated. The doctrine cannot be invoked to consummate in- 
justice; it does not permit one party to secure an unfair advantage 
over the other ; it does not permit the insurer to speculate, or profit or 
drive an unconscionable bargain. When he is paid in full equity re- 
quires the return of the balance to the insured in payment of his uncom- 
pensated loss. 

In Memphis, etc., Railroad v. Dow, 120 U. S. 287, 301, 7 Sup. Ct. 
482, 30 L. Ed. 595, the Suprême Court says : 

"The right of subrogation is not founded on contract. It Is a créature of 
equity ; is enf orced solely for the purpose of accomplishing the ends of sub- 
stantial justice ; and is independent of any contraetual relations between the 
parties. Ail that the appellees ean, In good conscience, demand, is reimburse- 
ment for their outlay in protecting the mcrtgaged property against the prior 
lien of the state. When relief to that extent is accorded, they will hâve no 
just ground to complain." 

Again, in the leading case of Liverpool Steam Co. v. Phénix Ins. Co., 
129 U. S. 397, 9 Sup. Ct. 469, 32 L. Ed. 788, the court say, at page 
462, 129 U. S., page 479, 9 Sup. Ct, 32 L. Ed. 788 : 

"From the very nature of the contract of insurance as a contract of In- 
demnity, the insurer, upon paying to the assured the amount of a loss, total 
or partial, of the goods insured, becomes, without any formai assignment, or 
any express stipulation to that effect in the policy, subrogated in a correspond- 
ing amount to the assured's right of action against the carrier or other person 
responsible for the loss ; and in a court of admiralty may assert in his own 
name that right of the shipper. The Potomac, 105 U. S. 630, 634 [26 L. Ed. 
1194] ; Phconix Ins. Co. v. Erle Transportation Co., 117 U. S. 312, 321 [6 Sup. 
Ct. 750, 29 L. Ed. 873]." 

See, also, Norwich Ins. Soc. v. Standard Oil Co., 59 Fed. 984, 8 C. 
C. A. 433 ; Fairgrieve v. Marine Ins. Co., 94 Fed. 686, 37 C. C. A. 
190; The St. Johns (D. C.) 101 Fed. 469, 474, 475; Arnould (7th 
Ed.) § 1227. 

We conclude, therefore, that the insurance companies, having paid 
the full amount stipulated in the policies, are entitled to recoup that sum 
and that neither the abandonment nor the subrogation permits them to 
appropriate the balance recovered from the wrongdoer. 

It is undoubtedly true that this ruling is not in accord with the 
English décision in the North of England Association v. Armstrong, 
L. R. 5 Q. B. 244. That décision carries no greater weight in this 
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country than îs compelled by the force of its reasoning, and, after care- 
ful considération, we are unconvinced by its logic and are unable to 
accept its conclusions. It proceeds upon what, to our minds, is an un' 
necessarily harsh and inéquitable exposition of the rights of the insured, 
based upon the assumed change in the law produced by what the Chief 
Justice considered a "new-fangled form of insurance." That he doubt- 
ed the equity of his conclusion may be inferred from the following 
excerpt from the opinion : 

"Therefore, though it certainly startles one a little that the underwriters, 
who hâve only paid £6,000, the estiinated value, as stated in the policy and 
agreed upon between the parties, shall, if the vessel should prove to be equal 
to that £6,000, or worth more, get ail that can be recovered in respect of the 
loss of the vessel, yet still I thlnk that is an incident which arises from this 
novel form of policy in which the value of the vessel is taken at a fised sum 
as agreed upon between parties." 

This décision has been questioned even in England, Lord Blackburn 
saying, in the House of Lords : 

"I own that if I had a simllar case to décide, sittlng in the Court of Error, 
I should pause before I said that It was rightly deeided." Burnaiid v. Eodo- 
canachi, L. R. 7 App. Cas. 333. 

It has never been followed in this country to the extent of sustaining 
the position taken bv the appellees. 

The case of Mobile & M. R. Co. v. Jurey, 111 U. S. 584, 4 Sup. Ct. 
566, 28 L. Ed. 527, is cited in réfutation of the foregoing statement. 
This case arose under a policy of fire insurance and turned largely upon 
a question of practice under the Alabama Code. The Armstrong 
Case is cited by way of illustration, but the point now under considéra- 
tion did not arise and was not deeided. The action was brought in the 
name of the shippers of the burned cotton and their right to recover the 
full value was sustained, the court observing: 

"Although the suit is brought for the use of the insurer, and It îs the sole 
party beneficially Interested, yet its rights are to be worked out through the 
cause of action which the Insured has against the common carrier. The légal 
tltle Is in the insured, and the carrier is bound to respond for ail the damages 
sustained by the breach of his contract. If only part of the loss has been paid 
by the insurer, the insured Is entltled to the residue. How the money recov- 
ered is to be divided between the insured and the insurer is a question which 
Interests them alone, and In which the common carrier is not concerned." 

The case of Mason v. Marine Ins. Co., 110 Fed. 452, 49 C. C. A. 106, 
54 L. R. A. 700, is also cited, but the question there determined was 
whether the underwriters, having paid the full amount of the insurance, 
$51,175, were entitled, after abandonment and conveyance to them of 
the ship, to a fund of $7,879 awarded for demurrage occurring after 
the collision. It was held that they were entitled to this sum, but 
it is not perceived how the décision bears upon the question now in 
controversy. 

The contention that the appellees are entitled to some considération 
because they had written policies upon the Livingstone by which they 
bound themselves to pay any loss for which she might become legally 
liable seems to us irrelevant to the présent issue. 

A distinction is pointed out between the language of the policy issued 
by the Reliance Company and that of the policies issued by the other 
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conipanies, but we tliink the question siîggested is disposed of by what 
bas been said aîready. 

This is also true of the question of costs and expenses. 

V/c are dealing with a case where, through the efforts of the own- 
ers of a wrecked vessel, damages in excess of her insured value bave 
been recovered against those responsible for her loss. The insurers 
not only refused to participate in the litigation which produced this 
fund, but persistently and actively opposed it. They hâve been, or 
wili be, completely indemnified for the loss sustained by them in paying 
the insurance, and they now seek to appropriate the remainder of the 
fund which is also claimed by those whose exertions brought it into 
court. The title of the insurers, by virtue of the valued policies, 
abandonment and conveyance, to the physical property and to salvage, 
may well be conceded, as may also their right to share in the recovery 
to the extent of full and complète reimbursement for ail losses and ex- 
penditures made by them incident to the insurance. We are fully con- 
vinced that equity and good conscience do not require the court to go 
further and permit them to realize an enormous profit from the transac- 
tion. No controlling authority compels such a décision; no principle 
of equity requires it. By limiting the recovery within the bouiids of 
indemnity we are on safe and logical ground, where exact justice is 
done to both parties and where injustice to either is impossible. 

The decree is reversed with costs of this appeal and the case is re- 
manded to the District Court with instructions to enter a decree award- 
ing the appellees interest on the sums paid by them during the time 
they were deprived of the use of said sums, and awarding the balance 
of the fund in court, after paying court fées and charges, to the libel- 
ants. 



THIRD NAT. BANK OF CITT OF PHILADELPHIA v. ATLANTIC 

CITT et al. 

(Circuit Court of Appeals, Third Circuit. June 21, 1904.) 

No. 49. 

1. Equitable Assignment— Notice— Acceptance of Ordeb. 

A contracter for a city building, to whom money was due from the 
City, presented an order to tbe comptroller, requesting him to issue a war- 
rant for a specified sum in favor of a bank, which order the comptroller, 
by an indorsement thereon, accepted, to be pald when the archltect's cer 
tlflcate should be filed. The next day the contractor delivered the order 
to the bank, which advaneed him money thereon. Held, that the accepted 
order, on its delivery, operated not merely as an équitable assignment of 
so much of the fund as was covered thereby, but as a transfer of the légal 
title thereto to the payée, creating a direct Indebtedness from the city to 
the bank as of the date of the acceptance ; that no further notice to the 
city than was involved in the présentation and acceptance of the order 
was required. 

2. Decsee Peo Coneesso — Concltjsiveness— Matteks Concluded. 

Where a bill to establish complainant's right to a fund which set out 
the grounds of such right, and alleged its priority was taken pro confesso 
as to certain défendants, and a decree rendered thereon as provided in 
equity rule 19, after the expiration of the term such decree became con- 
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cluslve against the défendants In default as to any claim wWch mlght 
hâve been set up In answer to the bill, whether or not such clalm was 
correctly reclted thereln. 

Appeal from the. Circuit Court of the United States for the Dis- 
trict of New Jersey. 

For opinion below, see 126 Fed. 413. 

A. B. Repetto, for appellant. 
John R. Embery, for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

ACHESON, Circuit Judge. This bill was brought by the Third 
National Bank of Philadelphia against the city of Atlantic City and 
others to enforce payment to the complainant of the sum of $7,500 
eut of a fund amounting to $18,692.72 in the hands of the city ; the 
.same being a balance due to M. P. Wells & Co. upon a contract for 
the érection of a city hall. The bank claims such payment under the 
following order and acceptance : 

■g "Property Atlantic Oity, N. J., May 31, 1901, 

2 A. M. Heston, City Comptroller, 
ë« Dear Sir:— Please issue a warrant for Seven thousand Five hundred 
t;^ Dollars to Thlrd National Bank, Philada. and deduct the same from the 
.g amount of my Warrant for City Hall Contract, due 
ë $7500.00 M. P. Wells & Co. 

"Note. — The City Comptroller will not hold himself responsible for the 
payment of the above, unless the order is flled in this office at least flve days 
before the date of Warrant." 

Indorsed: "Accepted and to be paid from moneys due M. P. Wells & Co. 
ou the Jiling of architects' certificate in this office. A. M. Heston 

"Comptroller." 

This acceptance was written and signed by Mr. Heston, the comp- 
troller of the city of Atlantic City, on the day of the date of the order. 

The évidence shows that about May 28, 1901, M. P. Wells & Co. 
applied to the above-named bank for a loan, stating that money was 
due to them from the city of Atlantic City. They were told by the 
cashier of the bank to get a writing to that effect from the city 
comptroller, and a statement that he would accept an order for a cer- 
tain amount. Accordingly M. P. Wells & Co. procured the accept- 
ance of the foregoing order, and on June 1, 1901, deHvered to the 
bank the order and acceptance as security for money they desired to 
borrow, and upon the faith thereof the bank loaned to M. P. Wells & 
Co. $5,000 on June 1, 1901, and subsequently $2,500 more. 

This controversy is between the complainant and other creditors of 
M. P. Wells & Co., défendants in the bill, who respectively hold 
équitable assignments of portions of the said fund by virtue of orders 
drawn by M. P. Wells & Co. upon the city comptroller. The city 
itself has no interest in the distribution of the fund between the claim- 
ants. 

The court below held that the bank acquired no interest in the 
fund by virtue of the acceptance of its order by the city comptroller, 
and its advancement of money upon the security thereof, and that its 
right to the fund did not attach until it gave notice of its claim to 
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the debtor, which was not until November 20, 1901, when the bank 
lodged its order with the city comptroUer. The court therefore de- 
creed that other claimants who had given notice to the comptroller 
prior to November 30, 1901, of their orders, were entitled to préfér- 
ence over the complainant. 

The court ruled the case against the complainant upon the ground 
that where two assignments of a chose in action, for valuable con- 
sidération, are made to différent persons, the assignée who first gives 
notice of his claim to the debtor has prior right. Laclede Bank v. 
Schuler, 120 U. S. 511, 516, 7 Sup. Ct. 644, 30 L. Ed. 704 ; Methven 
V. Staten Island Light, Heat & Power Co., 66 Fed. 113, 13 C. C. A. 
362. But even upon that principle the conclusion of the court, we 
think, was wrong. The order of May 31, 1901, in favor of the Third 
National Bank of Philadelphia, was accepted on that day by the comp- 
troller of the city of Atlantic City, who was the fiscal agent of the 
city, and clothed with the amplest powers touching ail its fiscal con- 
cerns. The comptroller placed the accepted order in the hands of 
the drawers, creditors of the city, who the next day delivered it to the 
payée as security for a loan of money. M. P. Wells & Co. made 
such use of the accepted order as presumably was intended by the 
comptroller. The bank had a right to rely upon the acceptance of 
the comptroller, and when, on June Ist, it loaned to M. P. Wells & 
Co. $5,000 on the faith of the accepted order, the transaction was 
consummated and became irrévocable. The title of the bank to the 
accepted order and to the fund covered thereby was then complète, 
and related back to the date of the acceptance, May 31st. No fur- 
ther notice was necessary to perfect the bank's title. Notice was in- 
volved in the transaction. Moreover, the complainant does not stand 
upon a mère equity. The bank is not simply the holder of an order 
operating as an équitable assignment of the fund. The complainant 
holds, for value, an accepted order. The city became directly liable 
to the payée, the bank. The title of the complainant to the fund 
is grounded upon a légal right. 

The assignments of error présent for our détermination another 
question, arising upon a decree in this cause entered against the At- 
lantic City National Bank, one of the défendants, under equity rule 
No. 19 of the Suprême Court of the United States, which provides 
that : 

"When the blll is taken pro confesse the court may proceed to a decree at 
any time after the expiration of thirty days from and after the entry of the 
order to take the bill pro confesso and such decree rendered shall be deemed 
absolute unless the court shall, at the same term, set aside the same or enlarge 
the time for filing the answer upon cause shown upon motion and affldavit of 
the défendant" 

The Atlantic City National Bank was duly served with the sub- 
pœna on the 31st day of January, 1903, and, having failed to appear 
or plead, answer, or demur to the bill of complaint, an order was 
entered on the 12th day of April, 1902, that the bill be taken pro con- 
fesso against the Atlantic City National Bank and certain other de- 
fendants who were in default. On the 24th day of May, 1902, a de- 
130 F.— 48 
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crée was entered against the Atlantic City National Bank and the 
other défendants included in the order pro confesso "that said de- 
fendants hâve not, nor bas any of them, any right, title, claim, or 
interest whatever in or to that certain fund of $18,692.73 in said bill 
of complaint particularly mentioned ; that the claim of the complain- 
ant thereto is good and valid and that the said défendants and each 
of them be, and they and each of them are, forever enjoined and re- 
strained from asserting any claim whatsoever in or to said fund ad- 
verse to complainant." No application was made to the court dur- 
ing the term to set aside that decree, and it became absolute under 
the above-cited rule. Nevertheless the court below, in its decree of 
January 4, 1904, brought before us by this appeal, gave priority to 
the Atlantic City National Bank upon its order over the claim of the 
complainant. This was inadmissible. Thomson v. Wooster, 114 U. 
S. 104, 114, 5 Sup. Ct. 788, 793, 39 L. Ed. 105. In that case Mr. 
Justice Bradley, speaking for the court, said : 

"From the authorltles cited, and the express language of our own rules In 
equlty, it seems clear that the défendants, after the entry of the decree pro 
confesso, and whilst it stood unrevoked, were absolutely barred and precluded 
from alleging anything in dérogation of or in opposition to the said decree, and 
that they are equally barred and precluded from questloning its correctness 
hère on appeal, uniess on the face of the bill It appears manifest that It was 
erroneous and improperly granted. The attempt on the hearing before the 
master to show that the reissued patent was for a différent Invention from 
that described in the original patent, or to show that there was such unreason- 
able delay in applying for it as to render it void, under the récent décisions of 
this court, was entirely inadmissible, because répugnant to the decree. The 
défendants could not be allowed to question the validity of the patent which 
the decree had declared valid." 

Hère the bill set out the order and acceptance of May 31, 1901, and 
expressly averred priority of right in the complainant by virtue there- 
of. The question of priority as between the complainant and the At- 
lantic City National Bank was thus directly involved, and it was ex- 
pressly decided in favor of the complainant. It is true that the bill 
stated that the Atlantic City National Bank claimed to hâve a lien on 
the fund by virtue of a certain writ of foreign attachment, and did 
not mention an order in favor of this défendant bank. But if the 
bank had a défense grounded on an order, it was bound to set it up 
in answer to the bill. Stockton v. Ford, 18 How. 418, 15 h. Ed. 395 ; 
Aurora City v. West, 7 Wall. 82, 19 L. Ed. 43 ; Cromwell v. County 
of Sac, 94 U. S. 351, 353, 24 L. Ed. 195. In the latter case the rule 
as to the conclusiveness of a judgment, if rendered upon the merits, 
is thus stated : 

"It is a finality as to the claim or demand In controversy, coneluding parties 
and those in privity wlth them, not only as to every matter which was of- 
fered and received to sustain or defeat the cialm or demand, but as to any 
other admissible matter which mlght hâve been ofifered for that purpose." 

A judgment by default is just as conclusive an adjudication be- 
tween the parties of whatever is essential to support the judgment as 
when rendered after answer and contest. Last Chance Mining Com- 
pany V. Tyler Mining Company, 157 U. S. 683, 691, 15 Sup. Ct. 733, 
39 E. Ed. 859. 
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The decree of the Circuit Court is reversed, and the case is re- 
manded to that court for further proceedings in accordance with the 
views expressed in the foregoing opinion. 



CLARK V. LANGENBACH et al. 

(Circuit Court of Appeals, Slxth Circuit. ' May 14, 1904.) 

No. 1,273. 

1. FOECIBLE ENTET AND DETAINEE— ACTION UNDEB KENTUCKT STATUTE— IS- 
SUES. 

Under the Kentucky statute providing a summary proceeding to re- 
cover possession of lands from which plaintiff has been forcibly ousted, 
a lessee in an oil lease wlio was actually in possession for tlie purposes of 
hls lease, under claim of riglit, when he was forcibly dispossessed by de- 
fendants, claiming under a subséquent lease, may recover hls possession, 
although the owner and lessor was, in subordination to the lease, also in 
possession for gênerai purposes, and regardless of the valldity of his lease, 
the question of title not being an issue in such proceeding. 

t. Same— Evidence. 

In such an action plaintifC's lease was admissible In évidence for the 
purpose of showing the extent of his possession taken thereunder. 

3. Same — Right to Remedt— Résistance to Dispossession. 

Under such statute, which defines a forcible entry as "an entry wlthout 
the consent of the person having the actual possession" (Clv. Code Ky. 
1900, § 452), the person in possession iâ not required to resist dispossession 
by actual force, but is entltled to the remedy where he yields to threatened 
violence. 

In Error to the Circuit Court of the United States for the Western 
District of Kentucky. 

See 119 Fed. 349, 56 C. C. A. 253. 

The court below gave to the jury the f ollowlng charge : 

"Gentlemen of the Jury : The first question submitted to you Is thls : When 
this action was brought, did the property sought to be recovered exceed In 
value the sum of two thousand dollars? If you believe from the prépondérance 
of the évidence that the said property was then of the value only of two thou- 
sand dollars or less, you will return your verdict In this form : 'We of the jury 
flnd that the property sued for did not, when this action was brought, exceed in 
value the sum of two thousand dollars.' And if that is your verdict it will 
conclude your labors. I hâve so charged you because, unless the value of the 
property sued for then exceeded two thousand dollars, this court will bave no 
jurisdiction to détermine this case at ail. But if you shall conclude from the 
évidence that the value of the property sued for did then exceed in amount 
the sum of two thousand dollars, then and in that event, but only in that event, 
the court instructs and charges you to flnd for the plaintiffs, and if you do 
find for the plaintiffs the form of your verdict can be simply : 'We of the jury 
find for the plaintiffs.' 

"The reasons upon which the court charges you as last suggested may be 
thus stated: The lease to the plaintiffs was executed and delivered on May 
22, 1900, and beeame effective frOm that time. Possession foUowed that lease 
as matter of law, at least so far as défendants were concerned. The rights 
conveyed by the lease covered the exclusive privilège to drill for minerais on 
the land for a period of 10 years, and of the existence and terms of the lease 
the défendants seem to bave had notice when they entered. As both plain- 
tiffs and défendants ultimately claim title under and from a common source. 
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all parties are estopped from denying or disputing the valldlty anfl sufflcfency 
of the tltle to the land of W. H. Mann, and from that circumstance it mnst lui 
presumed, for the purposes of this trial, that Mann's title to the land was gnod. 
Woolf olk V. Ashby, 2 SIetc. (Ky.) 289; Winn v. Wilhite, 5 J. J. Marsh- 524; 
McClaln v. Gregg, 2 A. K. Marsh. 456. 

"I hâve stated in an opinion in writing, heretofore flled in the case, my 
views as to the proper construction of the terms of the plaintiflfs' lease, and 
nothing has occurred to change the views then expressed. The lease by Mann 
to John A. Moore, A. O. Moore, and James & James, through whom the défend- 
ants claJm, was made on September 2, 1901. The défendants' pleadings show 
conclusively, and the testimony is deflnite and positive, that the two leases 
covered the same tract of land; that it is located in the state of Keutucky, 
notwithstanding the word 'Ohio' in the plaintlffs' lease; and, speaking gen- 
erally, both leases were for the mining and minerai privilèges on that land. 
The défendants' pleadings manifest in the clearest way the immateriality of 
such use of the word 'Ohio,' and that it vi-as regarded and treated by the de- 
fendants as Immaterial. See, on this point, the very satisfactory language of 
the court In Smith v. Brown, 34 Mich. 459. It is too late to change that posi- 
tion now. 

"It is contended on behalf of the défendants that the covenants of the 
plaintlffs' lease hâve not been performed by the lessees, and therefore that 
Mann had the right to lease to Moore & James, although Mann has not been 
heard to make any complaint of any breach of those covenants, nor any claim 
to a right to re-enter therefor. The court is of opinion that ail questions as 
to the payment of rents, royalties, "and penalties, and also ail questions as to 
the performance of the covenants of the contract of lease between plaintifiEs 
and W. H. Mann, are matters to whlch the défendants are étrangers, and with 
whlch they hâve nothing to do. Those questions could properly arise only be- 
tween the plaintifCs and the person with whom such covenants were stipulat- 
ed. It is obvious that the défendants are not parties to any of those stipula- 
tions. Thèse are matters which we speak of as 'res inter allos aeta.' They 
are transactions between persons other than any of the défendants, and there- 
fore are not available for them. 

"The court is furthermore of opinion that the lease to the plaintlffs was not 
capable of being annulled merely by a subséquent lease from Mann to other 
persons wlthout the consent of the plaintlffs, and there is no sufficient proof 
that the witness Cox had any authority, orally or otherwlse, to consent to any 
surrender or release of plaintlffs' interests In or possession of the land. There 
was no évidence of any re-entry by Mann for breach of any condition subsé- 
quent in the lease to plaintlffs, and merely making a later lease to others was 
not équivalent in law to a re-entry. The court, moreover, is of opinion that 
there was no sufflcient évidence to show that Mann either desired or had the 
right to re-enter. I think the défendants hâve not shown any right of entry 
as against the plaintlffs, and, if so, their entry was tortious. 

"The lease from Mann to others, and their sublease to one or more of the 
défendants, seem to the court in no wise to afford an adéquate shield or dé- 
fense for either of them as against the prier and better rights acquired by the 
plaintlffs under the lease to them, and of whlch lease the défendants appear 
to bave had notice. It seems to the court to be qulte clear from the testimony 
of the défendants themselves that enough Interférence with the possession of 
the plaintlffs had occurred to justify the bringing of this action, and that, 
the priorlty of right being In the plaintlffs by virtue of the earlier lease to 
them, they are entitled as against the défendants to the possession of the min- 
erai privilèges covered by the lease to therh. Mann's rights, if any, are in no 
way involved in this litigation. Both défendants, I belleve, hâve testlfled that 
they took possession of the premises after the plaintlffs had done so under their 
lease, and the disseisin of the plaintlffs seems to hâve been accomplished by 
the acts of both of them. 

"In conséquence of thèse views, the court Is of opinion that the plaintlffs 
are entitled to ail of the relief they speciflcally claim in their pétition, and 
the jury is dirécted to find a verdict for the plaintlffs. The court thinks that 
no reasonable construction of the évidence would permit any other verdict" 
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Campbell & Campbell and C. L. & H. E. Jewett, for plaintiit in 
error. 

Gréer & Reed, for défendants in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. This case was hère on a former oc- 
casion upon a question relating to the jurisdiction of the Circuit Court, 
and was remanded to that court for further proceedings. Roberts v. 
Langenbach, 119 Fed. 349, 56 C. C. A. 253. For a statement of the 
nature of the action, référence may be had to the opinion of this court 
there reported. It is sufficient now to say that the suit was brought un- 
der a statute of Kentucky providing a summary proceeding for the 
recovery of the possession of lands from which the plaintiff has been 
forcibly ousted. The title is not involved further than it may character- 
ize the possession of the plaintiff. The pétition élaborâtes with un- 
necessary fullness the origin of the rights of the respective parties, 
but the substance of it is that the plaintifï was in possession of the lands 
described under what is termed a "minerai and oil lease" from one 
W. H. Mann, granting the right to explore, dig, mine, and sink wells 
and operate the same for the purpose of obtaining and removing the 
minerais, oil, and gas which might be found, and the construction of the 
necessary buildings and pipe lines; for which purposes the lessees 
were "to hâve and to hold the said premises" for the term of 10 years 
from May 33, 1900, rendering to the lessor a certain proportion of the 
oil, and a specified priée for the minerais which might be produced. 
The lessor reserved the right to use and enjoy the land for the purpose 
of tillage, but not so as to interfère with the rights granted by the lease. 
The pétition also states that the lessees went into possession of the 
premises for the purposes specified in the lease; that the défendants, 
with knowledge of this lease, subsequently procured a lease of siinilar 
character from Mann, and forcibly entered upon and dispossessed the 
plaintiffs while so in possession under the former lease ; and the prayer 
was that the possession be restored to the plaintiffs. The answer de- 
nied that the sum involved in the controversy amounted to as much 
as $3,000, and claimed that for that reason the court was without juris- 
diction, but admitted the plaintiff's lease, claiming, however, that it had 
been forfeited ; admitted the procurement of their own lease, but deny- 
ing that the plaintiffs were in possession at the time stated in the péti- 
tion, or that the défendants forcibly entered the said premises. The 
cause was tried by the court and a jury. Evidence was produced by the 
parties upon the question of the sum or value of the subject of the con- 
troversy, and also upon the question as to whether the plaintiffs had 
been forcibly dispossessed. The court, in its instructions, left to the 
jury the question as to whether the value of the matter in controversy 
amounted to the sum of $2,000, exclusive of interest and costs, and in- 
structed them that, if they should find for the plaintiff upon the issue 
respecting the amount involved, they should render a verdict on the 
merits for the plaintiffs ; but that if they should find for the défendant 
on the issue relating to the jurisdiction, they should render a gênerai 
verdict for that party. The jury found a verdict for the plaintiff which 



758 130 FEDERAL KEPOKTBR. 

signifies that they found the issue relating to the jurisdiction for the 
plaintiiï, and accepted the court's instruction that the évidence required 
a verdict for the plaintiiïs on the merits, if they reached that question. 
A judgment for the plaintiffs having been entered, the défendants 
brought the case hère on a writ of error. There are several assignments 
of error, but, as counsel hâve preferred to discuss the questions they 
désire to submit in a more gênerai way than they are presented by the 
particular language of their assignments, we are content to follow their 
method. 

1. It is contended that tlie lease to the plantiffs "was a mère option, 
which, not having been exercised, the owner of the land might treat 
as abandoned," the assumption being that the lease did not bind the 
lessees to do anything, and that they had not in fact done anything, un- 
der the lease. And on this contention counsel submit an argument forti- 
lled by référence to decided cases bearing on the construction of such 
leases. But we held in Allegheny Oil Co. v. Snyder, 106 Fed. 764, 45 
C. C. A. 604, and Logan Natural Gas Co. v. Great Southern Gas Co., 
126 Fed. 623, that, notwithstanding there was no express covenant on 
the part of the lessee, there was an impîied stipulation that he would 
within a reasonable time proceed with the exploration and development 
of the lands leased, and that, if he did not do so, the lessor might treat 
the lease as forfeited. But we need not pursue that subject. If the 
plaintiffs were actually in possession under a claim of right, that was 
enough. The défendants, whether they had the better right to the 
possession or not, could not lawf ully acquire it by force. If they sliould 
venture on such a course, they would expose themselves to such a pro- 
ceeding as this for the purpose of depriving them of the advantage 
gained by violence and replacing the parties. The question of title is 
not to be tried. 

2. The lease to the plaintiffs was properly given in évidence for the 
purpose of showing the extent of the possession acquired by the plain- 
tiff's entry upon the premises ; that is to say, to show that the possession 
extended to the boundaries of the land described as granted by the 
lease. 

3. It is contended also that the possession accorded by the lease was 
not such as would entitle one to hâve this statutory remedy. It is 
claimed that Mann was the party actually in possession, and, if their 
entry was unlawful, he alone could complain. This contention pro- 
ceeds upon an erroneous assumption. If the plaintiffs entered under 
their lease, their possession was superior to that of Mann, for by its 
terms his possession was to be subordinate to the right of possession 
given to his lessees. The possession taken thereunder would, we think, 
be sufficient to protect the plaintiffs against a violent dispossession, 
and entitle them to the remedy provided by this statute. 

4. From thèse conclusions the case is narrowed to the question 
whether the court was right in taking the view that the évidence left 
no fair rooni for doubt as to whether the défendants intruded upon 
the possession of the plaintiffs by violence. The proof was that the 
agents of the plaintiffs had, for several days before the difficulty oc- 
curred, been digging and prospecting upon the land, and were upon it 
at the time when the défendants' party entered, and protested against the 
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cntrj' of the défendants. High words followed. The défendants per- 
sisted, and threatened violence to gain their point. No blows were 
struck, but they were threatened. Calmer counsels, however, prevailed. 
The plaintiffs' agents gave way, asserting that légal steps would be 
taken to obtain a remedy. There were some disputes in the évidence in 
respect to the minor particulars of the transaction. But there was none 
as to the substantial facts that the défendants entered with a show of 
force, and that the plaintiffs opposed it as far as they could without en- 
gaging in a combat. They were not required to go to that extremity 
in order to lay the ground for complaint under the statute. The ob- 
ject of the law was to prevent strife, and it would be inconsistent with 
its purpose to require that the injured party should hâve resisted to the 
point of a physical struggle. The statute defines a forcible entry as 
"an entry without the consent of the person having the actual posses- 
sion." Civ. Code Ky. 1900, § 452. Upon that interprétation of the 
law a verdict finding that the défendants' entry was not forcible would 
bave been absurd. We think the court did not err in holding that a 
forcible entry was proved beyond fair doubt. 

There are no other questions of sufifîcient importance to require sepa- 
rate discussion. 

The judgment must be affirmed, with costs. 



WHITMAN V. ATKINSON. 

(Circuit Court of Appeals, Second Circuit April 26, 1904.) 

No. 140. 

1. FEDERAI, Courts— Statutoby Liabilitt — Rules of Décision. 

AVliere a cause of action is created by a state statute, tlie question when 
the riglit of action accrues, and wliat conditlODS authorize its enforce- 
ment is one of iudicial construction, as to which tlie décisions of the 
highest court of the state are controlllng on the fédéral courts. 

2. COBPOKATIONS — Insolvenct — Stockholdebs' Liabilitt — Statutes— CON - 

STBUCTiON— Limitations. 

Kan. Gen. St. 1889, c. 23, § 32, provides that, after an exécution bas beeu 
issued agalnst a corporation and returned nulla bona, an exécution inay 
be issued on an order of court against stockholders to an extent equal 
In amount to the amount of hls stock, or plaiiitiff In the exécution may 
proceed by action to charge the stockholder with the amount of bis judg- 
ment. Section 44 provides that if such corporation be dissolved, leaving 
debts unpald, sults may be brought agalnst stockholders at the tlme of the 
dissolution, and by another section the corporation Is declared dissolved 
for such purposes vrhen it bas suspended business for more than a year. 
Under the décisions of the state courts, a créditer of a moneyed corpora- 
tion may proceed by action to enforce the stockholder's llabllity under 
section 44 immedlately after the expiration of a year from the date of sus- 
pension of business without recoverlng judgment agalnst the corporation, 
the rlght belng complète on the corporation's dissolution. Held, that a 
credltor was not entltled to delay suit agalnst a stockholder under sec- 
tion 44 whlle he was malntaining a suit against the corporation under sec- 
If 1. State laws as rules of décision in fédéral courts, see notes to Griffin 

V. Overman Wheel Co., 9 C. 0. A. 548; Wilson v. Perrin. 11 G. C. A. 71; Hlll 

V. Hlte, 29 C. C. A. 553. 
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tlon 32, and obtalning the retum of exécutions unsatlsfled, and hence the 
maintenance of such proceedlngs dld not suspend the statute of limita- 
tions against an action against stoelsholders under section 44. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

WilHam G. Wilson, for plaintiff in error. 
WilHam B, Homblower, for défendant in error. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

WALLACE, Circuit Judge. This is a writ of error by the défend- 
ant in the court below to review a judgment for the plaintiff. The ac- 
tion was tried by the court below without a jury, a jury having been 
waived by the stipulation of the parties, and the judgment rests upon 
the findings of fact and law made by the court, which cover ail the ques- 
tions litigated in the case. 

The action was brought in the United States Circuit Court for the 
Southern District of New York to enforce the statutory liability of the 
défendant, under the laws of Kansas, as a stockholder of the Arkansas 
City Investment Company, a moneyed corporation of that state, for cer- 
tain debts of that company. The plaintiff is a judgment créditer of 
that corporation, and is also the assignée of the debts and judgments of 
two other creditors against the corporation. The judgments against 
the corporation were recovered respectively in 1893, 1894, and 1895, 
in actions brought in one of the state courts of Kansas after the debts 
of the plaintiff and his assignors had severally accrued. Executions 
were issued upon thèse judgments in September, 1897, and were re- 
turned unsatisfied on November 20, 1897. The présent action was 
commenced April 1, 1898. The Arkansas City Investment Company 
made an assignment for the benefît of its creditors December 15, 1890, 
and thereupon completely suspended business, and has never resumed. 

Among the défenses interposed is that of the New York statute of 
limitations, which requires an action against a stockholder of a moneyed 
corporation to be brought within three years after the cause of action 
has accrued. The ruling of the trial judge that this statute was not a 
good défense is the basis for some of the assignments of error. 

The statutes of Kansas creating the liability of stockholders for the 
debts of Kansas corporations are found in the Kansas General Statutes 
of 1889, c. 23. By section 32 it is provided that after an exécution 
has been instituted against a corporation (except a railway, religious, 
or charitable corporation), and there cannot be found any property 
whereon to levy such exécution, an exécution may be issued upon an 
order of the court made in the action, upon reasonable notice to the 
stockholder against any of the stockholders, to an extent equal in 
amount to the amount of his stock; or the plaintiff in the exécution 
may proceed by action to charge the stockholder with the amount of his 
judgment. Section 44 provides that if such a corporation be dissolved, 
leaving debts unpaid, suits may be brought against any person or 
persons who were stockholders at the time of the dissolution, without 
joining the corporation. By another section it is provided that a cor- 
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poration îs dissolved, for the purpose of enabling any créditer to prose- 
cute suits against the stockholders thereof to enforce their individual 
liability, if'it be shown that such corporation has suspended business 
for more than a year. 

If the plaintifif's cause of action accrued at the date of the dissolution 
of the corporation, the three-years statute of limitations is a bar, as it 
has been decided by this court, and by the Suprême Court, that the 
statute pleaded applies to such a cause of action as is alleged in the 
complaint. Hobbs v. National Bank of Commerce, 96 Fed. 396, 37 
C. C. A. 513 ; Platt v. Wilmot (Sup. Ct. April 4, 1904) 24 Sup. Ct. 
542, 48 L. Ed. 809. 

It is not disputed that the corporation became dissolved, within the 
meaning of section 44, on December 16, 1890 ; but the contention for 
the défendant in error is that the cause of action did not accrue in re- 
spect to the several debts until the recovery of the judgments thereon, 
and the return of the exécutions unsatisfied. 

When a cause of action is created by statute, the question when the 
right of action is brought into existence, and what conditions authorize 
its enforcement, is one of judicial construction, and, upon ail ques- 
tions concerning the interprétation and construction of the statute of 
a State, the décisions of the highest court of that state are authorita- 
tive and controlling. The interprétation becomes a part of the law 
of that State, as much so as if incorporated into the body by the Lég- 
islature. Christy v. Pridgeon, 4 Wall. 196, 18 L. Ed. 323. 

By the décisions of the highest courts of Kansas construing the 
statutory provisions which hâve been referred to, a créditer of a mon- 
eyed corporation may proceed by action to enforce the liability of 
its stockholders under section 44 immediately after the expiration of 
a year from the date of its suspension of business, without await- 
ing the recovery of a judgment against the corporation, and the right 
of action is complète the moment the corporation is dissolved. Ac- 
cording to the view of thèse décisions, section 32 relates to the exi- 
gency of corporate insolvency, and section 44 to that of corporate 
dissolution ; under the one the action against the stockholder lies be- 
cause the corporation is bankrupt, though not necessarily dissolved ; 
under the other it lies because the corporation is dissolved, though 
not necessarily bankrupt. 

In Cottrell v. Manlove, 58 Kan. 405, 49 Pac. 519, the court say: 

"The remedy of the section last quoted (44) Is open to the creditors Imme- 
diately upon the dissolution of the corporation. Under its provisions there 
is no occasion to await the recovery of a judgment against the company, but 
action may at once be brought against its stockholders. • • * Indebtedness 
maturlng after the dissolution, and grovi^ing out of a contingent liability ex- 
isting at the time of such dissolution, is, In our judgment, within the intent 
«f the act. The controlling factors in the problem which arlses under this 
statute are the facts of indebtedness and corporate dissolution, and not the 
time of their occurrence." 

In First National Bank of Atchison v. King, 60 Kan. 733, 57 Pac. 
S52, it was held, in substance, that the right of action in favor of the 
creditors of the corporation, as against stockholders, accrues at the 
expiration of one year after the corporation has ceased to transact 



762 130 FEDERAL REPORTER. 

business, and not after such suspension of business has been shown 
or determined in some judicial proceeding. 

In Brigham V. Nathan, 62 Kan. 243, 62 Pac. 319, it was held that 
the creditor, notwithstanding the immaturity of his demand against 
the corporation, had an immédiate right of action against the stock- 
holder when the corporation had ceased for one year to transact ail 
business for which it was organized, and in the meantime had con- 
iined itself to the doing of such acts as were incidental and necessary 
to the final dosing up of its affairs. 

Thèse décisions, as well as those in Crocker v. Bail (Kan.) 59 Pac. 
691, Remington v. Hudson, 64 Kan. 45, 67 Pac. 636, and McHale v. 
Moore (Kan.) 71 Pac. 523, clearly establish the proposition that the 
plaintiff might hâve maintained the présent action against the de- 
fendant at any time after the 16th day of December, 1891. The con- 
struction of the statute placed upon it by the courts of Kansas seems 
to be the reasonable, and, indeed, the necessary one ; but, if we were 
disposed to dififer from the courts of Kansas, nevertheless we are con- 
cluded by it, because the décisions of the highest court of a state in 
the construction of its own statutes are controlling upon the fédéral 
courts. 

In Seattle National Bank v. Pratt (C. C.) 103 Fed. 62, it was held 
by the United States Circuit Court for the Northern District of New 
York that the décisions which hâve been referred to were in con- 
struction of sections 32 and 44 of the corporation law of Kansas, 
and as such were binding upon the fédéral courts. This court af- 
firmed that décision. 111 Fed. 841, 49 C. C. A. 663. 

In Hilliker v. Haie, 117 Fed. 320, 54 C. C. A. 353, in an action to 
enforce the Hability of a stockholder of a Minnesota corporation, this 
court held that the question when the cause of action against the 
stockholder arose was controlled by the décisions of the court of 
that state in construction of its statutes relating to the Hability of 
stockholders of corporations, and the court said : 

"In courts outside of Minnesota, there Is confllct as to when such cause of 
action arose; but we are of opinion that such question should be decided In 
conformity with the décision of the Minnesota courts, and they speak with no 
uneertain sound." 

So far as the décision in Whitman v. Citizens' Bank, 110 Fed. 504, 
49 C. C. A. 132, is in conflict with thèse décisions, it does not meet 
with our approval. 

If the présent action could hâve been brought to enforce the Ha- 
bility of the défendant immediately after the dissolution of the cor- 
poration, the bar of the statute cannot be parried by the élection 
of the creditors to bring actions against the corporation pursuant to 
section 33, prosecute them to judgment, issue exécutions, and await 
the return of the exécutions unsatisfied. 

"When a party knows that be has a cause of action, it is his own fault if he 
does not avail himself of those means which the law provides of prosecuting 
his clalm, instituting such proceeding as the law regards sufHcient to préserve 
it" Amy v. Watertown, 130 U. S. 320, 325, 9 Sup. Ct. 537, 32 L. Ed. 953. 

In Bauserman v. Blunt, 147 U. S. 657, 13 Sup. Ct. 466, 37 L. Ed. 
316, the court mentioned two gênerai rules to be observed in apply- 
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ing statutes of limitation, in the absence of an express statute or con- 
trolling adjudication of the contract. The second rule was this : 

"The bar of the statute cannot be postponed by the fallure of the créditer 
to aval] himself of any means within hls power to prosecute or to préserve 
his clalm." 

It is entirely clear that the maintenance of the présent action does 
net dépend upon the issuance or return of exécutions under section 
33, and that the plaintifif would be entitled to recover under section 
44 if his action had been brought within three years from the date 
of the dissolution of the corporation. 

It is impossible to escape the conclusion that the statute of limita- 
tions was a perfect bar to the action, and that the court below erred 
in failing to give it such efïect. 

Judgment should hâve been rendered for the. défendant, and ac- 
cordingly the judgment will be reversed, with instructions to render 
such a judgment. 



BURRILL et al. v. CROSSMAN et al. 

(Circuit Court of Appeals, Second Circuit Aprll 18, 1904,) 

No. 194. 

1. Shippinq — Uemuebage— Défense of Vis Majob. 

Where a vessel cominenced dlscharging cargo In Rio de Janeiro on the 
day that the révolution began there in 1893, in which the Insurgents cap- 
tured government warships in the harbor, and there was thereafter more 
or less iiring between such shlps and forts and batteries on shore, and 
such a condition of affaira was produced by the hostilities as to render It 
practically impossible to receive the cargo with the dispatch contemplated 
by the charter, either because of the intrinsic danger incident to unload- 
ing or the inability to procure the necessary men to do the work, such 
condition constituted an unavoidable hindrance, and, to the exteni: that 
it prevented compliance with the contract, excused performance, and re- 
lieved the charterers from liability under the provision requiring them 
to pay demurrage for détention by the def ault of themselves or their agent. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

For opinions below, see 111 Fed. 192, and 124 Fed. 838. 

Everett P. Wheeler, for appellants. 
Lawrence Kneeland, for appellees. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

WALLACE, Circuit Judge. This is an action for demurrage, the 
libelants claiming that the charterers are liable for the détention 
of the chartered vessel at the port of Rio de Janeiro during the time 
of the révolution of 1893. 

By the terms of the charter party the cargo of lumber was to be 
discharged at the port of destination at the average rate of not less 

H 1. Damages, see notes to Harrison v. Smith, 14 C. C. A. 657 ; Randall v. 
Sprague, 21 C. C. A. 337 ; City of Laredo v. International Bridge & Tramway 
Co., 16 C. C. A. 4. 
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than 20,000 superficial feet per running day, Sundays excepted. Lay 
days were to commence from the time the vessel was ready to dis- 
charge and gave written notice thereof to the consignées; and for 
each and every day's détention by default of the charterers $59.46 
was to be paid. The vessel arrived at Rio de Janeiro prior to Sep- 
tember 4th, and upon that day was ready to discharge, and gave due 
notice to the consignées, and, having been ordered to her discharging 
berth, on September 6th commenced to discharge. She had on 
board 514,000 feet of lumber, and, discharging at the rate of 20,000 
feet per day, Sundays excepted, the lay days would hâve expired 
October 6th. Her discharge was not completed until November 
28th. 

The défense of the charterers is that, owing to the existence of the 
hostilities between the rebels and the government, the consignées were 
directly or indirectly prevented from doing more than they did to 
take the cargo. It appears by the proofs that the révolution began 
September 6th. The insurgents captured the warships of the govern- 
ment lying in the harbor, and the ofïïcers and crews of the seized 
ships went over to the rebels. From that time on the revolted squad- 
ron controlled the inner harbor to within a limited distance of the 
shore line, which was defended by barricades and intrenchments, and 
with artillery, infantry, and police forces ; and there was firing inter- 
mittently between the vessels and the forts at the entrance of the 
harbor and the fortified hills in the city, and occasional fighting in 
the bay and along the shore. At times the rebel squadron bombarded 
the city, and at times fired with machine guns and small arms at the 
troops upon the shore. Ail this created a condition of fear, suspense, 
and panic on the part of the population, which resulted in a partial 
paralysis of business within the city. Foreign commerce was prac- 
tically suspended. The practice of the government, in impressing 
the gangs of workingmen employed around the harbor or in the 
streets into the military service, deterred laborers from accepting 
employment. The efïect of this state of aiïairs upon the discharging 
of vessels is fairly characterized in a letter written November 17th 
to the libelants by their agents in Rio: 

"It is, we understand, most difHcult to get labor, and many vessels are lylng 
for weeks unable to discharge for want of men. We fear Capt. Wilson wil! 
not be able to collect any demurrage in thèse times, but hâve told hlm that he 
should look to the consignées to make the clalm on the owners of the cargo." 

By the decree of the court below the libelants were awarded the 
per diem rate for the whole period.of détention between October 6th 
and November 28th. The court was of the opinion that the indirect 
effect of such a state of afifairs as was shown by the proofs was not 
to be considered, and that the inquiry was to be confined "to the 
resuit of the firing in the vicinity of this vessel which directly aflfected 
the discharge of the cargo." 

When this cause was considered by the Suprême Court (179 U. S. 
100, 31 Sup. Ct. 38, 45 L. Ed. 106), it was presented, as to the ques- 
tions now involved, upon the pleadings, and this question was 
whether, upon the facts alleged in the answer, the détention of the 
vessel was caused by default of the charterers or by the acts of the 
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public enemy. It was not necessary to décide whether, upon tlie 
facts now in proof, the charterers were answerable, and the opinion 
was confined strictly to the point involved. We do not read the 
opinion of the court as intending to décide that such a condition of 
aiffairs at the port of discharge, caused by military hostilities, as 
would prevent the consignées from obtaining men to engage in un- 
loading the vessel, would not excuse them ; and we think the court 
below fell into error by adhering too literally to some of the expres- 
sions in the opinion. One of the cases cited with approval in the 
opinion of the court is Towle v. Kettell, 5 Cush. 18. In that case 
the vessel, after reaching her anchorage place for the discharge of 
her cargo, was ordered into quarantine and moved from the place. 
The court said : 

"Tbe consignées were not bound to receive the cargo under the disadvantages 
and at the increased expense arising from the remote situation of the vessel. 
As soon as the vessel was restored to her original place of anchorage, the dis- 
charging of the cargo commenced, and proceeded, so far as appears, with ail 
reasonable dispatch." 

It was held, inasmuch as the demurrage was recoverable only for 
the "default" of the défendants, that there was no breach of the 
charter party, notwithstanding they could hâve taken the cargo from 
the place to which the vessel had been removed at some additional 
expense. 

Another of the adjudged cases cited in the opinion of the court 
was Davis v. Pendergast, 16 Blatchf. 565, Fed. Cas. No. 3,647. By 
the terms of the charter demurrage was to be paid for every day of 
détention "by default" of the charterers, and the court placed this 
construction upon the meaning of the contract : 

"The respondents in effect agreed that no more than 45 running days should 
be occupied in loading and discharging the cargo, unless it was occasloned by 
some fault of the vessel, or some unusual and extraordinary interruption that 
could not hâve been anticipated when the contract was made." 

We are of the opinion that if there was such a condition of affairs 
produced by the hostilities as to render it practically impossible to 
receive the cargo with the dispatch contemplated by the charter, 
either because of the intrinsic danger incident to unloading, or the 
inability to procure the necessary men to do the work, such a con- 
dition constituted an unavoidable hindrance, and, to the extent that 
it prevented compliance with the #contract, excused performance. 

It is quite impossible to find upon the proofs that the consignées; 
did not receive the cargo as rapidly as was reasonably practicable un- 
der the circumstances. Some of their witnesses, no doubt, gave a 
very highly colored picture of the hostilities; but that the hostilities 
interfered very seriously with the unlading of the vessels in the har- 
bor, and with this particular vessel, directly or indirectly, it is impos- 
sible to doubt. The fact that the consignées took cargo from the 
vessel on quite a number of days when active hostilities had previous- 
ly taken place, or took place later in the day, some of them in the 
immédiate vicinity of the vessel, indicates that they were trying to 
do what lay in their power to facilitate the discharge. The further 
fact that the libelants, who were doubtless kept informed of the sit- 
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nation by Capt. Wilson, were during the period of détention înstruct- 
ing their agents to make daim upon the government of Brazil for 
the delay and attendant expenses, shows that they regarded the gov- 
ernment as responsible for it, and did not attribute it to the con- 
signées. 

We conclude that the libelants hâve failed to establish such a de- 
fault on the part of the charterers as entitles them to a recovery for 
the détention. 

The decree is reversed with costs, and with instructions to dismiss 
the libel. 



FRYE & BRUHN v. CARSTENS et al. 

(Circuit Court of Appeals, Nlnth Circuit. May 2, 1904.) 

No. 1,026. 

1. APPEAL— INTEELOCXJTOBT JUDGMENT— TEMPOEART INJUNCTION— DlSSOLtlTION. 

Act Marcli 3, 1891, § 7, as amended by Act June 6, 1900, c. 803, 31 Stat. 
660 [U. S. Comp. St. 1901, p. 551], provides tliat wliere, on a liearlng in 
equity In a district or circuit court, an injunction shall be granted or 
continued by an interlocutory order or decree in a case in whlcli an appeal 
from a final decree may be taiien to the Circuit Court of Appeals, an ap- 
peal may be taken from such interlocutory order or decree granting or 
continuing such injunction to the Circuit Court of. Appeals. Held, that, 
where a temporary injunction was dissolved on a demurrer to the blll 
belûg sustained, plaintlfif was not entitled to an appeal from so mueh of 
the order only as dissolved the injunction. 

Appeal from the Circuit Court of the United States for the Western 
Division of the District of Washington. 

James M. Ashton, for appellant. 

R. G. Hudson and R. S. Holt, for appellees. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY. 
District Judge. 

ROSS, Circuit Judge. The motion made to dismiss the appeal in 
this cause must be granted. To the bill filed by the complainant the 
défendants demurred, upon the ground that upon its face it failed to 
."^how that the complainant was entitled to the relief sought. Among 
the relief so sought was a restraining order and injunction, and upon 
the bill a restraining order was granted by the court, a motion to dis- 
solve which was afterwards made by the défendants, and came on for 
hearing before the court with the dernurrer to the bill, and resulted in 
this order of the court : 

"The demurrer to the bill and motion of défendants to dissolve the restrain- 
ing order herein coming on for hearing in open court on this 23d day of Sep- 
tember, 1903, and the court having heard read the sald bill and demurrer, 
with the record and flles herein, and having heard the arguments of counsel 
for ail parties: 

"It is ordered and decreed that the said demurrer be, and the same is hereby, 
sustained, whereupon plaintiff upon its motion therefor was granted leave 
to flle an amended bill of complaint herein, and at the request of its counsel 
was allowed thlrty days from this date so to do ; and, plaintiff having there- 
upon given notice of appeal from said décision to the United States Circuit 
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Court of Appeals for the Ninth Circuit In so far as the same mlght operate 
to dissolve sald restralning order or Injunctlon, the court did order and direct 
that said restraining order continue in force, and that ail proceedings tliereon 
pending said appeal be stayed, upon the plaintlfC flllng an additional bond 
on appeal in the sum of flfteen hundred dollars." 

The appellant's pétition for appeal, which was allowed by the court 
below, is as follows : 

"The above-named plaintiff conceivlng Itself aggrieved by the interlocutory 
order made and entered herein by the above-entitled court on the 23d day of 
September, 1903, whereby said court declined to continue the restraining 
order herein in force, and permitted the same to stand as a temporary in- 
junetlon pending the détermination of this appeal, only upon this plaintiff 
giving an additional bond herein on appeal in the sum of flfteen hundred dol- 
lars, and requiring that said additional bond be given as a condition of said 
appeal, and as a condition for the order of said court staying proceedings 
under said injunction or temporary restraining order durlng the pendency of 
said appeal, and this plaintiff having on said 23d day of September, 1903, 
in open court, given notice of an appeal from said Interlocutory order : 

"Novir, therefore, said plaintiff does hereby appeal from said order to the 
United States Circuit Court of Appeals for the Ninth Circuit, and for the rea- 
sons specifled in the assignment of errors filed herevyith; and the plaintiff 
hereby prays that this its said appeal may be allowed, and that a transcript 
of the record, proceedings, and ail papers upon which said Interlocutory or- 
der was made may be sent, duly authenticated, to the United States Circuit 
Court of Appeals for the Ninth Circuit at San Francisco, California." 

The appeal must be dismissed, because the sustaining of the demurrer 
to the bill upon the ground that it did not state sufficient facts to war- 
rant the reHef sought necessarily resulted in a dissolution of the re- 
straining order, which could not stand while that upon which it was 
based fell. The complainant had the right, of course, to stand upon its 
demurrer, submit to final judgment against it, and bring the case hère 
for review, or to avail itself of the privilège given by the court be- 
low to amend its bill, which it seems it did. The only appeal the plain- 
tiff sought to take was from so much of the order made by the court 
below as undertook to work a dissolution of the restraining order, 
which, under the statute as it now exists, is not appealable, section 7 
of the act of March 3, 1891, c. 517, 26 Stat. 828, establishing the Circuit 
Courts of Appeals, having been amended by the act of June 6, 1900, 
c. 803, 31 Stat. 660. [U. S. Comp. St. 1901, p. 551], so as to read as 
follows : 

"See. 7. That where, upon a hearing In equlty In a District Court or In a 
Circuit Court, or by a judge thereof in vacation, an Injunction shall be granted 
or eontinued or a recelver appointed, by an interlocutory order or decree, in 
a cause in which an appeal from a final decree may be taken under the pro- 
visions of this act to the Circuit Court of Appeals, an appeal may be taken 
from such interlocutory order or decree granting or continuing such Injunc- 
tion or appolntlng such recelver to the Circuit Court of Appeals; provided, 
that the appeal must be taken within thîrty days from the entry of such order 
or decree, and It shall take precedence in the appellate court; and the pro- 
ceedings in other respects In the court below shall not be stayed, unless other- 
wise ordered by that court, or by the appellate court or a judge thereof, dur- 
ing the pendency of such appeal: provided further, that the court below may 
In its discrétion requlre as a condition of the appeal an additional bond." 

The appeal is dismissed. 
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A.UTER T. NORTHWESTERN MUT. t,IFB INS. CO. OF MILWAUKBBL 

(Circuit Court of Appeals, toird Circuit June 13, 1904,) 

No. 59. 

1. Lirœ Insueance — Policies — Application— Attachment—Photogeaphio 

COPY. 

A correct photographie copy of an application for llfe insurance, re- 
duced In size, but legible, attached to the policy, constituted a compli- 
anee witli the Pennsylvania laws (Act May 11, 1881, P. L. 20) requiring 
Insurance companies to attach a copy of the application to policies where 
such application is referred to and made a part of the policy. 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

J. W. Kinnead, for plaintif? in error. 
H. A. Miller, for défendant in error. 

Before DALLAS and GRAY, Circuit Judges, and KIRKPAT- 
RICK, District Judge. 

DALLAS, Circuit Judge. This was an action by Lydia B. Arter 
(plaintiff in error) against the Northwestern Mutual Life Insurance 
Company (défendant in error) to recover upon a policy of insurance 
upon the life of her husband, Winfîeld S. Arter, who died upon De- 
cember 27, 1901. The défense was that within two years from the 
date of his application for the insurance he had died by his own hand, 
and that, therefore, the company was not liable, because the applica- 
tion (which was expressly made a part of the contract) contained the 
following agreement : 

"It Is hereby declared and agreed ail the statements and answers written 
in this application, marked Part I, as well as those to be made to the Médical 
Examiner, marked Part II, are warranted to be true and fuU and fair an- 
swers to the questions and are ofCered to the company as a considération for 
the Contract of Insurance, which shall not take efCect until the flrst premlum 
shall hâve been actually pald durlng the llfe of the person herein proposed 
for Insurance, and while he Is in good health. It Is also agreed that If 
within two years from the date hereof, I shall pass south of the Tropic of 
Cancer, or be personally engaged in blasting, mining or sub-marine opéra- 
tions, or in the production of hlghly Inflammable or explosive substances, or 
in switcliing or coupling or uncoupling cars, or be employed in any capaclty 
on the trains of a railroad except as passenger or sleeplng car conductor, 
mail agent, express messenger or baggage master, or in océan navigation, or 
shall enter or be engaged in any mllitary or naval service (except In time of 
peace), without a written permit therefor signed by the Président or Secre- 
tary of the Company, or shall, within the said two years, either undertake 
an aërial voyage, or die In conséquence of a duel, or, whether sane or insane, 
die Vv my own hand, then, and in every such case, any policy Issued on this ap- 
plication shall be null and void." 

A Pennsylvania statute (Act May 11, 1881, P. L. 20) provides (sec- 
tion 1) : 

"That ail life and fire insurance pollcles upon the llves or property of per- 

sons within this commonwealth, whether Issued by companies organized un- 
der the laws of this state or by foreign companies dolng business therein, 
which contaiu any référence to the application of the Insured * * ♦ eitt'er 
as forming part of the policy or contract betweeu the parties thereto, or hav- 
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hig iiny bearing on said contract, shall contalnor hâve attachée! to sald polîcies 
œrrect copies of the application as slgned by the appUcant, • • • and un- 
less 80 attached and accompanylng the pollcy no such appllcatloa • • • 
shall be received In erldence in any controversy between the parties to or In- 
terested In the sald pollcy, nor shall such application or by-laws be consldered 
a part of the pollcy or contract between such parties." 

The only substantial point présentée! by this record is whether the 
court below was in error in instructing the jury, with référence to the 
foregoing statutory provision, that a correct copy of the application 
was attached to the policy in suit, and in declining to submit that 
question to the jury. There was in fact a photographie copy at- 
tached to the poHcy, which comparison with the original demonstrates 
to be a correct one, and the only testimony upon the subject was 
that it is so. Therefore, if there were nothing more in the case, it 
w^ould be difhcult to assign any rational ground for objection to the 
action of the court ; but the real subject of complaint is, not that the 
copy is not a correct one, but that it is not legible, and it has been 
not unreasonably urged that in fairness to the insured the original 
should not hâve been so greatly reduced in the reproduction. But 
the learned trial judge appears to hâve experienced no difïiculty in 
reading it, and, although it has become somewhat blurred — probably 
since the trial — we, too, hâve been able to read it. Under thèse cir- 
cumstances there was nothing to be left to the jury. The photo- 
graphie print was certainly "correct," and, in the absence of any 
spécifie désignation or description in the statute, we know of no more 
apt test by which to détermine whether it should be regarded as a 
"copy" than that supplied by Stephen (Dig. of Ev. p. 3) in defining the 
word "document," which, he says, "means any substance having any 
matter expressed or described upon it by marks capable of being 
read." 

The judgment of the circuit court, is afïîrmed. 

Note by the Oouet. The judgment In thls case was determlned upon prior 
to the death of the late Judge Kirkpatrlck, and was concurred In by hlm. 



JOHNSTON V. TURNBULL. 

(Circuit Court of Àppeals, Third Circuit June IS, 1904) 

No. 23. 

1. Mastee and Servant— Stevedobes—Injubies—Defective Appliances. 

Where a chaln used In unloadlng a vessel, the breaklng of which 
caused the death of a stevedore, had been subjected both to test and in- 
spection shortly before the Injury, and did successful service for at least 
one day before it broke, évidence of two expert wltnesses that In their 
opinion a crack must hâve been jjresent in the chaln, and could hâve 
been seen by a careful observer, was insufflclent to establish that the 
chain was dangerously defective at the time it was inspected. 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania. 

For opinion below, see 134 Fed. 476. 
130 F.— 49 
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J. H. Brinton, for appellant. 

Henry R. Edmunds and J. Parker Kirlin, for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. This is an appeal from a decree in ad- 
miralty dismissing the libel of Margaret Johnston, widow of Michael 
Johnston, by which she sought an award of damages to compensate 
her for the loss resulting to her from Iiis death. He, with others, 
had been employed to unioad a cargo of iron from the steamship 
Fairmead, and while he was engaged in that work a chain which 
was used to hoist the loaded buckets broke or parted, and a filled 
bucket which was attached to it fell back into the hold of the vessel, 
where Johnston was, and so injured him that he soon after died. 
Thèse iEacts were undisputed, but they, of course, did not suiifice to 
support the libel. The gravamen of the cause rested in the libelant's 
averment that those who were in charge of the Fairmead had not 
exercised due care to provide a reasonably safe chain ; and the only 
substantial question was as to whether the truth of that averment 
had been established by the weight of the évidence. The learned dis- 
trict judge found that it had not been, and we hâve independently ar- 
rived at the same conclusion. There was évidence that this chain had 
been subjected both to test and inspection shortly before it was put 
to the use for which, after at least one day of successful service, it 
proved to be unfît. That the test was not made with especial référ- 
ence to the occasion in question is immaterial. It is enough that it 
was in fact made, and that it was amply adéquate to warrant the be- 
lief that the chain was not dangerously defective. The testimony of 
two witnesses that they had carefully inspected it was consonant and 
positive, and we think the court below was clearly right in refusing 
to discrédit them because two persons whom the libelant called as 
experts testifîed that, in their opinion, a crack must hâve been prés- 
ent, which could hâve been seen by a careful observer. 

No useful purpose would be subserved by reviewing the évidence 
in détail. Its attentive considération has satisfîed us that it did not 
sustain the essential charge of négligence, and nothing further need 
be said of it. 

The decree of the District Court is affirmed, with costs. 



TOCUM et al. v. PARKER et al. 

(Circuit Court of Appeals, Elghth Circuit. April 8, 1904.) 

No. 1,964. 

1. JuEiSDicTioN or Fedebal Courts— Allégations of Citizenship. 

An averment of résidence is not équivalent to one of citizenship for 
the purpose of invoking the jurisdiction of a fédéral court 

2. Same— Déniai, of Jueisdictional Allégations. 

A fédéral court is without jurisdiction of an action at law where the 
answer contains a gênerai déniai, which under the state practice puts in 

H 1. Averments of citizenship to show jurisdiction of fédéral courts, see 
note to Shlpp v. Williams, 10 C. C. A. 261. 
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Issue the jurlsdlctlonal allégations of the complalnt, and there Is no 
proof to sustain such allégations. 

In Error to the Circuit Court of the United States for the Western 
District of Missouri. 
P^or opinion below, see 130 Fed. 723. 

This was an action in ejectment to recover possession of real property In 
Flatte county, Mo. In the jurisdietional averments of the pétition it is recited 
that one of the plaintiffs is a résident of the state of Colorado, that the other 
is a résident of the state of Idaho, and that ail of the défendants are résidents 
and citizens of the state of Missouri. The answer of the défendants contains 
a gênerai déniai, but does not contain any admission or averment eoneerning 
the résidence and citizenship of the parties. There is nothing in the remainder 
of the record touching the matter. Upon motion of the défendants, judgment 
apon the pleadings was rendered by the Circuit Court in their favor, The 
judgment was upon the merits. 

Vinton Pike and J. B. Shackelford, for plaintiffs in error. 
J. W. Coburn and B. R. Vineyard, for défendants in error. 

Before SANBORN, THAYER, and HOOK, Circuit Judges. 

HOOK, Circuit Judge, after stating the case as above, delivered the 
opinion of the court. 

Courts of the United States are of limited jurisdiction, and the cases 
of which they hâve cognizance are specially circumstanced. Hence the 
presumption that a cause is without the jurisdiction of one of those 
courts unless the contrary affirmatively appears from the record. This 
doctrine was announced more than a century ago by the Suprême Court 
(Turner v. Bank, 4 Dali. 8, 1 L. Ed. 718), and it has since been frequently 
appHed and unvaryingly adhered to. The question of jurisdiction is 
self-asserting in every case. It arises although the litigants are silent. 
Even their consent cannot authorize cognizance if fundamental grounds 
of jurisdiction are absent. 

An attempt was made in the case before us to invoke the jurisdiction 
of the Circuit Court on the ground of diversity of citizenship. But the 
citizenship of the plaintiffs does not appear. An averment of résidence 
is not an averment of citizenship. Robertson v. Cease, 97 U. S. 646, 
24 h. Ed. 1057. Passing this, the défendants denied by their answer 
that the plaintiffs were even résidents respectively of the states of Colo- 
rado and Idaho, and they also denied that they themselves were citizens 
of the state of Missouri. By the rules of the common law, objections 
to the jurisdiction of the court were pleadable in abatement onlv 
(Sheppard v. Graves, 14 How. 504, 510, 14 L. Ed. 518), but by the act 
of June 1, 1872, c. 255, § 5, 17 Stat. 197 (Rev. St. § 914 [U. S. Comp. 
St. 1901, p. 684]), the rules of pleading and practice in actions at law 
in the Circuit and District Courts of the United States were assimilated 
to those prevailing in the courts of the states. Under the civil practice 
act of Missouri, if the want of jurisdiction is apparent on the face of 
the pétition, advantage thereof may be taken by demurrer; otherwise 
it may be taken by answer, together with défenses upon the merits. 
Rev. St. Mo. 1899, §§ 598, 603, 604. In that state a gênerai déniai 
puts in issue every fact which it is incumbent upon the plaintiff to 
prove. Waiving the rule that résidence is not synonymous with citi- 
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zenship, nevertheless the absence of proof upon the îssue of fact 
tendered by the answer required the court to proceed as though the 
plaintiffs' averments of the jurisdictional status of the parties were un- 
sustained. The judgment was rendered in favor of défendants upon 
the pleadings, and no room is left for inferences or presumptions, even 
were it proper to indulge in them. The conclusion is unavoidable that 
the Circuit Court was without jurisdiction. Roberts v. Lewis, 144 U. 
S. 653, 13 Sup. et. 781, 36 L. Ed. 579 ; Southern Pacific Company v. 
Denton, 146 U. S. 209, 13 Sup. Ct. 44, 36 L. Ed. 943 ; Mattingly v. 
Railroad, 158 U. S. 57, 15 Sup. Ct. 735, 39 L. Ed. 894. The controUing 
facts in Roberts v. Lewis, supra, and those in the cause before us are 
substantially identical. 

The judgment will be reversed, and the cause remanded to the Cir- 
cuit Court with directions to dismiss the same, unless by appropriate 
proceedings under the direction of that court its jurisdiction is made 
to appear. 



GENERAL ELECTRIC CO. v. WAGNER ELECTRIC MFG. CO. et ah 

(Circuit Court of Appeals, Second Circuit May 5, 1904.) 

No. 105. 

1. Patents— Infeingement—Electeic Tbansfobmers. 

The Moody patent, No, 591,869, for an electrlc transformer, especlally 
designed for high potentials, and tiaving two Independent ventilating 
Systems for the circulation of air for cooling purposes, was not anticipated, 
and discloses Invention. Claims 4, 5, 6, and 11, also, held infringed. 

Appeal from the Circuit Court of the United States for the ."^outh- 
ern District of New York. 

For opinion below, see 123 Fed. 101. 

This cause comes hère on appeal from a decree of the United 
States Circuit Court for the Southern District of New York af- 
firming the validity of complainant's patent, No. 591,869, granted 
October 19, 1897, to W. S. Moody, for an electric transformer, and 
ordering an injunction and accounting. 

James H. Bryson, for appellants. 
Thomas B. Kerr, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

TOWNSEND, Circuit Judge. The patent in suit relates to 
transformers with a voltage of twenty to thirty thousand volts. 
Its objects, as stated by the patentée, are "to so arrange the ener- 
gizing coils that they are well insulated from the surrounding core 
and from each other, at the same time providing suitable means for 
ventilation," and "to provide a transformer having two complète 
and separately controlled Systems of cooling, one being for the coils 
and the other for the laminated core." The only issue herein is 
anticipation. 

The patentcd transformer comprises an outer inclosing case 
mounted on a base provided with a chamber open at the bottom for 
the admission of air or other insulating médium. Within the said 
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case are primary and secondary coils, vertically placed, and thc 
laminated core, horizontally placed, and divided into sections, sep- 
arated by passages through which the insulating and cooling 
médium can flow. The fundamental principle of construction con- 
sists in se inclosing the coils and their ventilating passages in an 
inner inclosing case, extending from a point at a considérable dis- 
tance above the coils to a point equally below the coils, as to insure 
complète electrical and mechanical insulation of the core and its 
A^entilating System from the coils, and adapt it to independent régu- 
lation. It further consists in insulating the primary coils from the 
secondary coils and providing ventilating spaces between and 
around the coils in such a way as to materially reduce the quantity 
of heat-inclosing wrappings and still préserve sufficient electrical in- 
sulation. It is sufficient for the purpose of this inquiry to say that 
the patentée substituted for the large quantity of insulating cover- 
ing required by the prior art a small amount of such mechanical in- 
sulation, and also ventilating air spaces, and thereby overcame the 
objections of overheating attendant upon the use of insulating ma- 
terial alone. One current of air enters at the base, passes up 
through the vertical passages between the coils ; another current 
passes up at the side, and through the horizontal passages between 
the laminations of the core, and to the outside of the case. "It 
will be seen that there are two separate ventilating Systems for 
cooling the transformer, one for the coils, the other for the iron, and 
that each of them is controlled independently of the other." 

The claim of complainant as to the prior art, and the nature of 
the patented improvement thereon, is shown by the following ex- 
tract from the déposition of the patentée, Moody : 

"The arrangement differs from the earlier forms on which our experiments 
above mentioned were made, and in accordance with which our first two or 
three years' commercial production was carried eut, in that there is no con- 
nection between the spaces between the coils and the spaces between the sec- 
tions of the Iron. We found it necessary to adopt this arrangement for the 
following reasons : I am referring to transformers wound for quite high po- 
tentials, say from 10,000 to 40,000 volts. To Insulate such potentials with the 
best-known insulating materials, one must hâve a considérable thickness of 
insulation — so great a thickness as to greatly retard the dissipation of the 
beat from the windings if the insulation is wrapped upon the coil itself. 
Having found this to be so, we attempted to arrange a considérable portion of 
the insulation exterior to the coils. This was at first accomplished by the 
use of varions forms of spacing strips, which held the coils some distance 
from each other and from the iron ; also by the use of sheets of solid insula- 
tion placed between the coils. 

"As we attempted to design for higher and higher potentials, however, we 
soon found that, in an air-cooled transformer at least, this construction soon 
reaehed its limit, due to the fact that the surfaces on which we depended for 
this insulation could not be kept clean, and that a surface which is dusty and 
dirty is a very poor insulator. For instance, such a surface under a strain of 
20,000 volts might break down when the distance between the parts between 
which such différence of potential existed was 8 or 10 inches. 

"In the form in which we originally arranged our cooling ducts, the air 
first passed through a section of the iron core, then through one side of the 
coils, then to the center of the core, next through the other side of the coils. 
and finally escaped through the outer section of the core on the opposite side 
from where it entered. We had therefore four places between the coils and 
the iron in which it was necessary to bave Insulating spacing strips, and the 
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wldth of thèse strips had to be sufRcient to stand the pressure against which 
they were supposed to insulate, and then the spacing strips were dirty. In 
other words, if we were building a 20,000-volt transformer, and expeeted the 
Insulation on the coils to take one-half of the total straln, the dlrty spacing 
strips ïnust take the remaining 10,000-volt strain. For this a distance of three 
inehes might, perhaps, be necessary ; consequently six inches of the space 
available for winding within the transformer's iron core was sacrificed for 
insulation. 

"Due to thèse facts, we found It eommerclally impossible to design trans- 
formers along sueh Unes, and intended for air coollug, for potentials much 
above 10,000 volts. I began to see that it was necessary that we should hâve 
nothing but solid and continuous insulation between the winding and the 
iron core and between the high-pressure winding and the low-pressure wind- 
ing, and consequently that àll openings for the entrance and exit of the air 
must be outside of the transformer's core, where the necessary projections 
could be made of the solid insulation to obtain safe distances against the 
leakage of the current, without increasing in any way the dimensions of the 
coils or core in order to give space for such insulation. 

"The arrangement as shown in the patent is the outcome of thls thought. 
In it we hâve a construction where high potential coils are completely incased 
in a solid Insulating box, separated from the coils by the necessary air pas- 
sages, and projectlng beyond the core at elther end a sufficient distance to 
safely allow of the opening of the box for the entrance and egress of the air. 
The cooling of the iron is taken eare of separately, and solid insulations com- 
pletely sépara te the windings as a whole from the iron core." 

The daims in suit are as follows : 

"(4) In a transformer, the combination of primàry and secondary windings 
with passages extendlng between the windings for the circulation of a cooling 
médium, and a laminated iron core with a second set of passages, through 
which circulâtes an insulating cooling médium, said sets of passages forming 
independent cooling and ventilating Systems, one for the coils and one for the 
core. 

"(5) In a transformer, the combination of primary and secondary windings, 
a laminated iron core, passages extendlng between the windings through which 
an insulating médium circulâtes to cool the windings, a second set of passages 
extendlng through the iron core, independent of the flrst, in which an insulat- 
ing médium circulâtes to cool the iron, and means for regulating the circulation 
through both sets of passages. 

"(6) In a transformer, the combination of primary and secondary windings, 
a laminated core, means for maintaining an up-and-down circulation of air 
through the coils, and means for maintaining a transverse circulation of air 
through the iron core, both circulations being independent. 

"(7) In a transformer, the combination of primary and secondary windings 
separated by air passages, a laminated core divided into sections, and air 
passages independent of those between the windings formed between the sec- 
tions, a common source of air supply, and means for regulating the flow of 
air through each set of passages Independently. • * » 

"(11) In a high-potential transformer, the combination of primary and 
secondary windings divided into sections, a laminated core, an Insulating case 
between the core and the windings, air passages between the case and the 
windings, insulating cases surrounding the primary windings and separating 
it from the secondary, the cases being provided with open ends which project 
above and below the ends of the colis so as to increase the creeping or leakage 
surface, air passages between the primary coils and the casings, and a common 
chamber supplying the air for both sets of passages." 

The closest approximation to the patent in suit is shown in de- 
fendants' exhibit "Model of Ferranti Transformer." It is claimed 
that this model accurately represents the construction disclosed in 
the Ferranti British patent of 1891, and certain détails shown in the 
Ferranti patent of 1885 and referred to in said later patent. It 
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comprises two vertically disposed oval core plates in sections or 
strips, having open spaces between said sections, and high and low 
potential coils, horizontally disposed, which link with the core 
plates, and are separated from each other and from the iron core 
by "cylinders of insulation," between which and the coils are air 
spaces. The coils are subdivided into parallel rings or sections, 
with air spaces between them. The position of défendants in re- 
gard to this model and the patent in suit is shown by the following 
statement by their expert: 

"In botla the Ferrant! patent and In the patent in suit, the devlces shown 
in the drawings reveal a transformer mounted upon a base, the transformer 
being so mounted that the air of the room rises up through the base or into 
the base from the side, passing through between the outside case next to the 
iron and the secondary winding; passing also between the secondary winding 
and the insulating cases within; It passes also upward through ail of the 
channels between the insulating cases within and the primary winding, and 
also between the sections of the primary windings. The air passing through 
ail of thèse channels is in each case and in the same sensé supplied from a 
common source or chamber." 

This statement may be accepted as correct. In view of the lan- 
guage used in the Ferranti spécification, and the admissions of com- 
plainant's expert, it may be assumed that Ferranti extended the 
ends of the insulating cylinders above and below the coils. On 
thèse grounds it is forcibly argued that the Ferranti device of 1891 
fulîy meets claim 11 of the patent in suit. 

Thèse Ferranti patents are chiefly relied on to defeat the alleged 
novelty of the plan of insulation covered by claim 11. The two 
insulators are strikingly similar in construction and arrangement. 
Upon mère inspection, irrespective of questions of function or re- 
suit, the Ferranti patent closely corresponds with the following de- 
scription in the spécification of the patent in suit: 

"The insulation thus applied forms a sort of openwork structure having a 
number of channels or air passages, preferably cîosed or substantially closed 
from one another, and open top and bottom to allow a free circulation of air 
between the différent windings and between the coils and insulation. The in- 
sulation forming the walls of thèse channels preferably extends beyond both 
ends of the coils, so as to présent an extended creeping surface over which the 
current must pass before it can reach the secondary winding." 

It is only by a considération of the objects sought and a compari- 
son of the results accomplished by the two devices that the material- 
ity of the différences can be determined. Generally speaking, Fer- 
ranti's device does not appear to be so constructed as to provide for 
or promote circulatory ventilation. His air spaces "not only serve 
to keep the coils cool, but also to secure improved insulation." 
Moody's object is "providing suitable means for ventilation 
* * * by means of a current of air or other insulating médium." 
But even if the idea of ventilation is sufiîciently disclosed (and. it is 
mentioned in Ferranti's spécification), his construction precludes 
the possibility of ventilation through separate and distinct passages 
about the primary and secondary coils insulated from each other 
and independent of the transverse passages of the core, which is 
an essential élément of the Moody invention. If a current of air 
were passed through the Ferranti air spaces, it would flow indis- 
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criminately back and forth through core and coil spaces. The pas- 
sages, therefore, are neither mechanically nor electrically separate. 
That Ferranti's air spaces were rather in the nature of mechanical 
insulators than of means for positive ventilation is further indicated 
b}' Ferranti's suggestion to put the coils in jars of insulating ma- 
terial, sealed over at the top to prevent leakage of current or en- 
trance of moisture. Complainant's expert states that the Ferranti 
construction would be impracticable for high power transformers, 
and gives substantial reasons therefor. He testifies that he at- 
tempted to use such a construction as is proposed by Ferranti, and 
was obliged to abandon it. That the Ferranti transformer was not 
used during the years when inventive genius had been stimulated 
by the development of the demand for high-power transformers in- 
dicates that, at best, it was only an imperfect, undeveloped theory 
of reduced coverings and air spaces. That it did not sufficiently 
disclose the patented invention is demonstrated ; that it might by 
the genius of an inventor, or upon some afterthought theory of an 
infringer, be adapted for practical use, is insufïicient. The answer 
to this latter contention is that thèse défendants did not see fit to 
use it or to improve upon it, but hâve appropriated complainant's 
construction. While this claim 11 is especially directed to the in- 
sulating feature of the patent in suit, it sufficiently covers the novel 
means infringed by défendants, by which the air passages through 
the coils are secured. For the foregoing reasons, we conclude that 
it is not anticipated by the Ferranti patents. 

The date of the patent in suit is October 19, 1897. Défendants 
hâve introduced évidence that in 1896, no date being given, and in 
1894, they constructed transformers w^hich, it is claimed, embody 
the construction covered by claim 11. The complainant has in- 
troduced évidence to carry the date of invention back to August, 
1896. While this évidence is not as definite or certain as is désir- 
able, it is thought to be sufficient to establish priority over défend- 
ants' 1896 transformer. The claim of anticipation by the 1894 trans- 
formers is not pressed in défendants' brief. They were intended 
to be immersed in oil, and, when thus immersed, were never used 
at a higher pressure than 4,000 volts. When used with air, their 
capacity was reduced between 25 and 33 per cent. They did not 
embody the independent, separate Systems of cooling of the patent 
in suit, and other détails of its construction are lacking. Défend- 
ants' 1896 transformers were similar to those of 1894, except that 
they were designed for a higher potential and therefore show wider 
air spaces between the coils, and mica insulation surrounding the 
high and low tension coils. Thèse différences merely involve the 
degree of insulation and ventilation. It does not appear that there 
are any other substantial différences of construction ; in fact, the 
testimony of défendants' expert indicates that in other respects the 
transformers of 1894 and 1896 are practically the same. The dé- 
fense of anticipation by défendants is not sustained. 

The remaining claims cover the combination of primary and sec- 
ondary windings with passages between for the circulation of air 
or other cooling médium, with the core and its passages so con- 
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structed and arranged as to secure independent ventilation Systems 
for coil and core. The patentable novelty of said combination is 
first challenged on the ground that the patent is for a transformer 
cooled either by air or oil, and is anticipated by prior oil-cooled 
transformera. The repeated références in the spécification to "ven- 
tilation" or "air cooling" or "circulation," the construction of the 
patented device which négatives the idea of its use with oil, because 
if oil were to be used various éléments would be unnecessary or 
modified in form or arrangement, in connection with the références 
to "air or other insulating médium" to be used for ventilation, are 
strongly suggestive, if not conclusive, that the patentée conceived 
his invention to consist, inter alla, in an air-cooled and ventilated 
construction, and merely wished to protect himself against équiva- 
lents of such médium. The Thomson patent, No. 516,850, shov/s a 
casing surrounding the coils fiUed with oil, and the core located 
outside of said casing. Between said casing and the core are air 
spaces, provided in order to insulate against the escape of electricity 
and heat between the case and the core. The heated oil is conveyed 
by pipes to a water-jacket above the casing, where it is cooled, and 
it then returns to the coil case. The air spaces are separate from 
and independent of the oil case, but there is no suggestion of their 
use for purposes of ventilation. The language of the spécification 
as to the passage between the core and the case which surrounds 
the coils and the oil, relied on by défendants' counsel as a descrip- 
tion of a means of ventilation, falls far short of disclosing or de- 
Ecribing the system of ventilation of the patent in suit. The objec- 
tions to this patent as an anticipation are well stated by complain- 
ant's expert as foUows : 

"Tlie patent of Thomson, No. 516,850, does not tell the reader skilled In the 
art hovv to make use of air for the independent and efiBcient cooling of the 
core so as to co-operate with the cooling médium which is sent through the 
spaces between the windings ; but, more important than this, he does not tell 
how to make use of air for cooling the windings in any way which would be 
practically valuable. * * • Nor does it teach the desirability of the use 
of air as a cooling médium in the passages between the windings ; nor does it 
teach the desirability of the combination of any System of coil passages coact- 
ing with any system of core passages for the purposes of cooling and ventila- 
tion, thèse two Systems being mutually independent." 

The Forbes patents and publications show and describe means 
for oil-cooling stationary armature coils, and are only remotely 
relevant to the issues herein. In the prior patent, No. 558,090, 
granted to Moody, the patentée herein, he described a transformer 
designed to be cooled by oil, although it was so constructed that 
air might be substituted for oil. There is no séparation of the coils 
from each other, the insulation is applied directly to the coils, and 
the channel filled with oil serves both as an insulating and cooling 
médium. There is no sectional division of the core; there are no 
separate sets of independently regulated air passages. There is but 
one continuons set of passages, and but one single system of dis- 
tribution, with a single régulation. The transformer was designed 
and adapted for moderate potentials, and the évidence indicates that 
it could not, as thus constructed, withstand any such voltages as 
those for which the transformer in suit is adapted. It is unneces- 
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sary to discuss the other patents introduced by défendants. Oil- 
cooled transformers with circulating Systems were old, and air 
passages, more or less remotely suggesting ventilation, were shown 
in the prior art. The discussion of the Ferranti patent shows how 
closely prior inventors had approximated to the construction of the 
patent in suit. We hâve been unable to find in the prior art any 
single device, or any sufSciently definite suggestions derivable from 
the varions devices, which sustain the contention of défendants that 
the patented improvement is merely the resuit of mechanical skill. 
The reasons for the conclusion that the patented device involved in- 
vention sufficiently appear from a comparison of its construction, 
adapted to attain the objects stated in the spécification and the prac- 
tical results thereby secured, with the impracticability or insuf- 
ficiency of the devices of the prior art. The failure of défendants 
to avail themselves of said earlier devices or improve them, and 
their bodily appropriation of the patented construction, is most 
persuasive upon the question of invention. 
The decree is afïirmed, with costs. 



EOYAL METAL MFG. CO. v. ART METAL WORKS. 

(Circuit Court of Appeals, Second Circuit. Aprll 25, 1904) 

No. 151. 

1. Patents— Validitt— Design foe Mechanical Construction. 

The Lowenthal design patent, No. 34,357, for a design for a belt to be 
worn, is void; tlie essential élément of the so-called design being the 
mechanical construction to give the belt the required shape. 

a. CosTS— Appoetionment— Unnecessaey Padding of Recobd. 

Where counsel for both parties hâve largely increased the costs of a 
case by irrelevant and improper examination of witnesses, the prevailing 
party will not be allowed to recover ail his costs, but they will be so ad- 
justed as to apportion the unnecessary expense between the parties. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

This cause cornes hère on appeal from a decree dismissing a bill for 
infringement of complainant's patent, No. 34,357, granted April 9, 
1901, to Isaac Lowenthal, for a design for a belt. 

For opinion below, see 131 Fed. 138. 

Joseph L. Levy, for appellant. 
Charles G. F. Wahle, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. We concur in the opinion of the court below that 
the complainant : has no ground for équitable relief. The spécifica- 
tions of the patent and the admissions of complainant's expert show 
that the essential élément of the so-calIed design is a mechanical con- 
struction consisting in the attachment of the fabric of a belt to tri- 
angular métal front parts at such an angle that, when the parts are 
engaged, they will cause the front portion of the belt to dip in a down- 
ward direction. In thèse circumstances, it is immaterial that such an 
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arrangement was old, and that, even if the patent could be construed 
to cover the subject-matter of a design, it is net infringed by de- 
fendant. 

Tlie only question requiring discussion herein is raised by the con- 
tention of complainant that the decree of the court below, in so far 
as it awards costs to the défendant, should be reversed on the ground 
that défendant had introduced a mass of incompétent, immaterial, and 
irrelevant dépositions herein. Permission was given tp counsel at 
the hearing on this appeal to file tabulated statements of the testi- 
mony, in order to enable this court to détermine the responsibility of 
the respective parties for this enormous record of 559 pages. An ex- 
amination of the record shows, inter alla, the following facts : The 
déposition of Lowenthal, the patentée of the patent in suit, and the 
secretary and treasurer of the complainant corporation, called by de- 
fendant, appears to cover 100 pages of the record. In fact, said 100 
pages are devoted to the wranglings of counsel on matters many of 
which were entirely immaterial from any point of view, and to ques- 
tions by defendant's counsel, most of which were either immaterial, 
or consisted in mère répétitions of questions which the witness had 
already refused to answer. The déposition of Max Hecht, président 
of the défendant corporation, also appears to consume about 100 
pages of the record. His direct examination covered 14 pages of 
the record, in answer to 57 questions, most of which were entirely 
proper. Complainant's counsel, however, objected to more than 50 
of said questions, and, having given notice that he would move to 
strike out the entire déposition, as entirely incompétent, immaterial, 
and irrelevant, indulged in a cross-examination pregnant with répéti- 
tions, inquisitorial and exhausting inquiries concerning irrelevant 
matters, and motions to strike out, covering nearly 70 pages of the 
record, Defendant's counsel, on redirect examination, having ex- 
amined the witness on a single material point raised on the cross- 
examination, namely, as to whether défendant had in fact applied 
for a patent for his design for a belt, counsel for complainant stufïed 
the record with 9 more pages of inexcusable cross-examination. 
Jacob Hirshfeld, called by défendant to prove the use of the V-shaped 
buckle prior to the date of the patent in suit, failed to produce any 
record évidence in support of his assertitsns, although he deposed that 
such évidence was in his possession, and complainant's counsel was 
justified in his refusai to cross-examine. On the other hand, com- 
plainant's counsel unnecessarily prolonged the cross-examination of 
Sanders, called by défendant to prove prior use. It is unnecessary 
to further discuss the character of the dépositions. Counsel for both 
sides hâve vied with each other in padding the record, regardless of 
the rules of évidence and of their duty to the court. In such a case 
of mutual fault, it is difïîcult to apportion such penalty as this court 
is permitted to impose. It would seem, in view of ail the circum- 
stances, however, that défendant should not be permitted to recover 
more than two-thirds of its costs. 

The decree of the court below, dismissing the bill, is aiïïrmed, with 
costs of this court, but is modified as to costs so as to permit défend- 
ant to recover two-uhirds only of its costs in the court below. 
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SCHINOTTI V. WHITNBY. 

(Circuit Court, E. D. Loulslana. May 31, 1904.) 

No. 13,222. 

1. Banks— Deposits—Nattjbe of Contbact— What Law Goveens. 

Where plaintifl, a citizen and résident of New York, deposîted her 
money, subject to check, in tlie private bank of defendant's firm in that 
State, défendant being then a résident of New York, and Interest was 
agreed to be paid on the deposits in New York, tlie nature and character 
of the transaction should be determined by the laws of New York. 

2. Same— Limitations. 

Limitations do not begin to run against the reeovery of a bank deposit 
untll demand Is made for repayment 

3. Same— Suspension of Banks. 

Suspension of payment and discontlnuance of banklng opérations by a 
bank constitutes a waiver of a demand by a depositor for a repayment 
of the deposit, so that limitations against the reeovery tbereof begin to 
run from the date of the suspension. 

4. Same— Money Lent. 

Money deposlted In a bank in New York at Interest and subject to check 
constitutes "money lent" to the banker within Giv. Code La. art. 3ô3S 
(3503), requiring actions for the payment ot money lent to be brought 
within three years. 

At Law. 

Plaintiff, a citizen and résident of the state of New York, sues the défendant 
for a balance whioh she allèges to be due her on deposits of money which she 
made with a flrm of private bankers then dolng business In the city of New 
York, of which firm the défendant was a member. The deposits were made in 
the years 1889 and 1890, during which tlme she drew several checks against 
the deposits, which checks were paid. It was stipulated that interest at the 
rate of 4% per cent, per annum should be paid the plaintiff on her deposits, 
to be credlted to her monthly. In November, 1890, the flrm suspended pay- 
ments, and was dissolved. On February 25, 1897, the assignée of the flrm made 
a partial payment to the plaintiff. On March 12, 1900, and on December 20, 
1900, the défendant personally made two other partial payments. This suit 
was flled, and the défendant was cited on February 13, 1904. The plea of pre- 
scription of three years having been Interposed on behalf of the défendant, and 
having been heard, was sustained for the following reasons. 

Farrar, Jonas & Kruttschnitt^ for plaintiff. 
Saunders & Gurley, for défendant 

PARIvANGE, District Judge (after stating the facts as above). The 
question to be decided is whether the banl< deposits in question were 
"money lent" within the meaning of article 3538 (3503), Civ. Code 
La., which provides that actions "for the payment of money lent" are 
prescribed by three years. The matter was argued before me on the 
assumption that it was one wholly governed by the law of Louisiana. 
If this were so, there might be some difficulty in reaching a conclu- 
sion. As I read the décisions of the Suprême Court of Louisiana, that 
court has never decided the précise matter now in hand. But I am 
incHued to believe that in such a case as the présent one, where the 
agreement was to pay interest on the moneys, it would be held under 
Louisiana law (as it certainly would be held in other states) that the 
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transaction was a loan. However, it is obvious that, in order to as- 
certain the nature of the contract, we must look net to the law of 
Louisiana, but to the law of New York. Liverpool Steam Co. v. 
Phœnix Ins. Co., 129 U. S., at page 447, 9 Sup. Ct. 469, 33 L. Ed. 
788 ; Am. & Eng. Ency. of Law (2d Ed.) verbis "Private International 
Law," vol. 22, p. 1322, and cases there cited. The plaintiff, a citizen 
and résident of New York, deposited her money in the private bank of 
defendant's firm in New York, the défendant being then, presumably 
at least, a résident of New York. Interest was to be paid on the de- 
posits in New York, and the moneys themselves were to be paid back 
in New York by checks on the bank there. No plainer or stronger 
instance of a New York contract could be conceived. Whatever dif- 
fîculties might arise in determining whether, under the law of Louisi- 
ana, the deposits constituted "money lent," it is perfectly plain that 
under the law of New York they were "money lent." In Phœnix 
Bank v. Risley, 111 U. S., at page 127, 4 Sup. Ct. 322, 28 L. Ed. 
374 — a case in error to the Court of Appeals of New York — lan- 
guage from the décision in the case of Marine Bank v. The Fulton 
Bank, 2 Wall. 252, 17 L. Ed. 785, was quoted approvingly to the efïect 
that a bank deposit is a loan to the banker. In Davis v. Elmira Savings 
Bank, 161 U. S., at page 288, 16 Sup. Ct. 505, 40 L. Ed. 700— also a 
case in error to the Court of Appeals of New York — it was said : 

"The deposit of money by a customer with his banker is one of loan, with a 
superadded obligation that the money is to be paid when demanded by check ;" 

— eiting cases. 

See, also, to the same efïect, N. Y. County Bank v. Massey — a New 

York case— 192 U. S., at page 145, 24 Sup. Ct. 199, 48 L. Ed. . 

In Morse on Banks and Banking, § 298, it is said : 

"The original and every subséquent deposit by the customer is in strict légal 
elïect a loan by the customer to the bank, and e converso every payment by the 
bank to or on account of the customer is a repayment of the loans pro tanto." 

Notice an interesting case in the Court of Exchequer (1847) Pott 
v. Clegg, 16 Meeson & Welsby, 327, in which the précise matter in 
hand was decided. It was there held that money deposited with a 
banker is money lent, and its recovery is barred by the statute of limi- 
tation applying to money lent. Other authorities could be cited show- 
ing that under the law of New York bank deposits are loans, but the 
matter seems so clear that I deem it unnecessary to make further cita- 
tions. 

The law of New York is the same as that of Louisiana on the point 
that prescription does not begin to run until demand is made for 
the payment of the deposit. Morse on Banks and Banking (3d Ed.) § 
322; Brown v. Pike et al., 34 La. Ann. 577. Suspension of payment 
and discontinuance of banking opérations by the bank waive demand 
by the depositor, and the statute of limitations begins to run from the 
suspension. Morse on Banks and Banking (3d Ed.) § 322, p. 548. 
The deposits being "money lent" under the law of New York (what- 
ever else they might be held to be under a Louisiana contract), the 
action for their recovery is barred, under the law of Louisiana (see 
C. C. A., 7th Circuit, in Hutchings v. Lamson, 96 Fed. 720, 37 C. C. 
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A. 564; Am, & Eng. Ency. of Law [2d Ed.] verbis "Private Inter- 
national Law," vol. 22, p. 1385, and cases there cited), because more 
than three years elapsed between the partial payment by the assignée 
on February 27, 1897, and the partial payment by the défendant on 
March 12, 1900, and possibly also because of the time which elapsed 
between the suspension of the bank and the partial payment of Febru- 
ary 27, 1897. 

There is nothing to show a renunciation of the acquired prescription. 
See Succession of Slaughter, 108 La. Ann. 492, 32 South. 379, 58 L. R. 
A. 408. Therefore the plea of prescription must be sustained, and the 
pétition dismissed. 



In re GOODHILB. 

(District Court, N. D. lowa, C. D. May 23, 1904.) 

No. 472. 

1. Banketjptcy— Hearing on Application fob Dischakge— Evidence. 

On the hearing on a pétition for discharge and the spécification.'? of 
objection thereto, the testimony of the bankrupt given at the first meeting 
of creditors Is admissible, but the testimony of other witnesses taken at 
sueh time Is not. 

2. SAME— IKREGTJLAEITT IN HeAEING. 

It is an irregularity for a référée to take testimony on an application 
for discharge against which objection Is filed before returning the same 
to the court; but where both parties appear, so that no préjudice can 
resuit, testimony so taken will not be stricken out. 

3. Same— DiscHAEGE— Obtaining Propebty by False Statement. 

A bankrupt who, while in the mercantile business, made a written state- 
ment to a Wholesale house as a basis for crédit, and oh which she ob- 
tained goods on crédit which were unpaid for at the time of the bank- 
ruptcy, in which statement she listed as an asset, at a net valuation of 
$1,400, land which she did not own and had never owned, obtained prop- 
erty on crédit upon a materially false statement, and under Bankr. Act 
July 1, 1898, c. 541, § 14b, 30 Stat. 550 [U. S. Comp. St. 1901, p. 3427], as 
amended by Act Feb. 5, 1903, c. 487, § 4, 32 Stat. 797 [U. S. Comp. St. 
Supp. 1903, p. 411], Is not entitled to a discharge. 

In Bankruptcy. On pétition for discharge and spécifications of ob- 
jection thereto. 
See 130 Fed. 471. 

Standberry, Hill & Eulett, for bankrupt. 

Deacon & Good and Glass, McConlogue & Witwer, for opposing 
creditors. 

REED, District Judge. Margaret L. Goodhile was adjudged bank- 
rupt March 28, 1903. In June following she filed a pétition for dis- 
charge, and in due time thereafter the Warfield-Pratt-Howell Com- 
pany, creditor, filed spécifications in opposition thereto upon the 
grounds, among others, that the bankrupt had obtained property on 
crédit from such creditor upon a materially false statement in writ- 
ing, made for the purpose of obtaining such property on crédit. Ob- 
jection was made by the bankrupt to the introduction upon this hear- 
ing of testimony taken upon former hearings in the case before the 
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référée. Such testimony is that of the bankrupt upon her examination 
at the first meeting of creditors, and of other witnesses at such meet- 
ing, and upon other hearings before the référée. It appears that 
when the pétition for discharge and the objections thereto were filed 
before the référée, he proceeded to take the évidence of the objecting 
creditors and the bankrupt thereon before sending the pétition and 
objections to the clerk as provided by the rules ; and after so taking 
such testimony he sent the pétition, the objections thereto, and the 
évidence so taken to the bankruptcy court. The time was then fixed 
for the hearing of the issues presented by the pétition for discharge 
and the spécifications in opposition thereto, and the matter was re- 
turned to the référée to take the évidence upon the issues so raised. 
The objecting creditors then ofïered the testimony formerly taken by 
the référée upon the pétition for discharge and spécifications in op- 
position thereto, to which objection was made by the bankrupt as 
above stated. 

That the testimony of the bankrupt, given by her at the first meet- 
ing' of creditors was admissible seems clear, but the testimony of 
other witnesses taken at such time is not admissible. The taking of 
testimony by the référée of other witnesses upon the pétition for 
discharge, and the spécifications in opposition thereto before he re- 
turned the same to the bankruptcy court, was an irregularity ; but as 
the bankrupt appeared in person and by her attorneys, and cross- 
examined the witnesses whose testimony was then taken upon such 
issues, it can resuit in no préjudice to her if the testimony so taken 
is now used upon this hearing, and her objections thereto will be over- 
ruled. 

From the évidence so admitted in support of the objections, it 
appears that the bankrupt was engaged in mercantile business either 
at Mason City or at Manly prior to March 11, 1903; that she had 
applied to the Warfield-Pratt-Howell Company, a wholesale firm do- 
ing business at Cedar Rapids, lowa, for crédit, and on March llth 
she wrote the company the following letter : 

"Manly, lowa, March 11, 1902. 

"Warfleld-Pratt-Howell & Co. — Dear Sir; The enclose statement is of my 
standing and indebtedness as I stand today before assuming the aecount of 
A. A. Hrubets. 

"[Signed] M. h. Goodhlle." 

The statement inclosed îs upon a printed blank, evidently furnished 
by the company, the material part of which is as follows : 

"Dated March 11, 1902. 
"Warfield-Pratt-Howell Co., Cedar Rapids, lowa — Gentlemen : For the pur- 
pose of obtaining goods and merchandise from you, and for the purpose of 
obtaining extensions of time of payment of amount now due you, and of ob- 
taining future extensions on amounts hereafter becoming due to you from me. 
I hereby make to you the following statement and représentations of my 
présent ânancial circumstances, resources and llabilities, wealth, mercantile 
respectability, and connections, which sald statements and représentations are 
made by me to you for the sole and express purpose of obtaining goods, wares 
and merchandise from you, to be paid for in the future, and as a basis of 
crédit with yo», both for présent purchases and extensions of time of pay- 
ment. And also for goods and merchandise obtained or purchased from you 
for and during the period of two years from this date, and I hereby bind 
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niyself, and agrée to Immedlately notify you of any and ail changes In or o( 
my business matters, during the perlod above named ; and particularly of any 
change in my flnancial condition or circumstances, which notice shall be full 
and complète, and shall be and become a part of this statement 

Assets. 

Goods on hand, actual value $3,200 

Cash In bank 150 

Real Estate, 160 acres in Faulk Co. S. D., not a homestead, cash 
value 1,600 

Liabilitles. 

Owing for goods not due, open account $ 125 

Encumbrance on real estate 200 

Amt. of Insurance on nidse $2,000 

Individual names of firm M. L. Goodhile 

Total assets $4,950 

Total liabilities 325 

Amt. of assets over liabilities $4,625 

"[Signed] L. Goodhile." 

The crédit man of the Warfield-Pratt-Howell Company testi'fies 
that after the receipt of this statement the company shipped goods 
to the bankrupt nearly every week till some time in October follow- 
ing upon the strength of the statement furnished by her as above. 
At the time of the adjudication in bankruptcy she owed this company 
about $700. It is clear that when this statement was made the bank- 
rupt did not own the land in South Dakota which is listed as a part of 
her assets, and that she so knew. The only excuse ofifered for in- 
cluding it in the statement is that her husband held a contract for the 
purchase of a quarter section of land in Faulk county, S. D., upon 
which he had paid but little, if anything, but for which he was to pay 
$200. The $200 listed in the liabilities by the bankrupt as the en- 
cumbrance on the land is this $300. The statement was signed either 
by Mrs. Goodhile or by her husband, Louis Goodhile, with her author- 
ity. It is therefore her statement. It is clearly materially false, 
was made for the purpose of obtaining from this créditer property 
on crédit, and upon the strength of which the property was so ob- 
tained by her. 

The bankruptcy law expressly provides that a discharge shall not 
be granted to a debtor who obtains property from another upon 
crédit upon a materially false statement in writing made for such pur- 
pose. Bankr. Act July 1, 1898, c. 541, § 14b, 30 Stat. 650 [U. S. 
Comp. St. 1901, p. 3437], as amended by Act Feb. 5, 1903, c. 487, § 
4, 33 Stat. 797 [U. S. Comp. St. Supp. 1903, p. 411]. 

The dischàrge is therefore denied. 



NTBACK T. CHAMPAGNE LDMBER CO. 

(Circuit Court, W. D. Wisconsin. March 17, 1903.) 

1. New Tbial— Gbounds— iNSTBUcmoHS. 

The failure of the court to expressly state to the jury In Its charge In 
an action for a personal injury that the damages recoveràble for future 
pain and sufCering must be limited to such as plaintiff is reasonably cer- 
tain to endure, is not material error, such as to require the grantlng of a 



NTBACK V. CHAMPAGNE LTJMBEK CO. 785 

new trîal, where the whole ténor of the Instructions calls for snch 
measure of damages, and where the verdict rendered la wlthin the amount 
clearly recoverable, If there can be any recovery, without considering sucb 
élément. 

2. Samb— Newly Discoveeed Evidence. 

A new trial will net be granted on the ground of newly dlscovered évi- 
dence, after the case has been tried four tlmes, to enable a party to pro- 
duce a wltness who, although he was accessible and his testimony known 
to be material, was net produced at either trial, merely because it was 
net known until after the last trial that hla testimony would be favorable 
to the movlng party. 

At Law. On motion for new trial, 

Julius J. Patek, for plaintif?. 

Van Hecke & Smart, for défendant. 

SEAMAN, District Judge. The plaintiflf was seriously injured 
more than 10 years ago while employed in the defendant's mill, and 
this is the fourth trial of his suit to recover damages for alleged nég- 
ligence on the part of the défendant as the proximate cause thereof. 
The issues thereupon présent no serious conflict in the évidence, and 
on two writs of error the Circuit Court of Appeals (90 Fed. 774, 33 
C. C. A. 269) has held that the issues of négligence were for the 
jury on the testimony; clearly upholding the sufficiency of the case 
on the part of plaintiff for submission. As now presented, the sub- 
stantial facts are unchanged, and it is plain that the verdict cannot 
be set aside on the alleged ground of insufficiency of the évidence. 
The rulings of the appellate tribunal thereupon are controlling, what- 
ever view I might otherwise take of the just force of the évidence. 
So considered, the fînding by the jury of liability is not open to 
question, if no substantial error arose in the submission; and the 
amount awarded as damages is surely not excessive for the undis- 
puted injuries in any aspect, if liability exists. 

Varions errors are assigned in the rulings of the court upon the 
admission and rejection of testimony and in the instructions. Con- 
cerning the former I hâve no doubt of the correctness of the rulings 
under the circumstances of each instance, and further comment seems 
unnecessary. Re-examination of the instructions satisfies me that 
the case was fairly submitted to the jury, with no room for misunder- 
standing the rights of the défendant in their inquiry. The main con- 
tention is that the instruction for assessing damages was erroneous in 
authorizing recovery for future pain and suffering without expressly 
limiting it to such as "he is reasonably certain to endure." That re- 
covery must be so limited is undoubted, and, if the defendant's 
twenty-third request was of that effect, it was overlooked, or it would 
hâve been given. But the omission is plainly immaterial for two rea- 
sons : (1) That the whole ténor of the instructions clearly called for 
such measure; and (2) that the amount of the award is so clearly 
within a reasonable allowance for the maiming and impairment of 
the hand, without other considérations, that omission to define the 
allowance for pain is manifestly harmless, if omission there was. 
Moreover, the testimony of the plaintiff of présent pain at times from 
the in jury (if believed by the jury, as they well might believe) after 
130 F.— 50 
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the lapse of 10 years would justly infer future pain, and call for no 
guesswork. I am clearly of opinion that no cause appears for dis- 
turbing the verdict upon any error assigned. 

The remaining ground to be considered is for newiy discovered 
évidence. It rests on an afïidavit of one Odegaard, accompanied by 
affidavits of counsel, by way of excusing the failure to produce this 
important witness. That the testimony would be material, if truly 
stated in the affidavit, may well be conceded. But the failure to pro- 
duce him at either of the four trials of the case is not excused. It is 
my understanding that the plaintiff has named this man as the one 
who acted as interpréter between the plaintiff and the employer on 
the occasion in question, and it now appears that this fact was known 
to the défendant; that Odegaard remained in its employ for some 
time, and in the vicinity long after suit was brought and was inter- 
viewed on behalf of défendant ; that he has not been called as a wit- 
ness for the sole reason that he was supposed to be inimical from a 
disagreement with the superintendent, and had stated that his testi- 
mony would hurt the défendant. No effort was made to obtain his 
présence or testimony for either of the former trials, nor for the in- 
stant trial, after the décision of the Circuit Court of Appeals placing 
stress on the plaintiff's undisputed version of his entry upon the work 
as a green hand with the défendant so informed. Under the spur of 
an adverse verdict — surely not uniikely in view of the opinion referred 
to — Odegaard is speedily found offering another version. If the 
omission arose through surprise in the testimony, or possibly upon 
a second trial, it might be excusable, but not under the circumstances 
now appearing, To set aside the verdict for the purpose of letting 
in this new version by an available witness, whose knowledge of the 
facts was known from the outset, would be unjust and an abuse of 
judicial discrétion. 

I am of opinion that no substantial error appears, and that the 
verdict conforms to the décision of the Circuit Court of Appeals. 
The motion for a new trial is therefore denied, and judgment will en- 
ter on the verdict. 



OAMPBELL, for Use, etc., v. EQUITABLE LIFE ASSUR. SOO. OF UNITED 

STATES. 

(Circuit Court, B. D. Pennsylvanla. May 28, 1904.) 

No. 21. 

1, REFERENCE— REVIEW OF FiNDINGS — BFFECT OF STIPULATION. 

Under an agreement that flndings of fact made by a référée shall hâve 
the same force and effect as the verdict of a jury, such flndings cannot be 
reviewed by the court on exceptions. 

2. CONTEACTS— CONSTBUCTION— RiGHTS OF ASSIGNEE. 

A provision of a contract between a life Insurance society and an agent 
that "the said society may offset against any clainas for commissions 
under this contract any debt or debts due at any time by the said party 
of the second part to the society" construed, and held to apply only to 
such debts as arose out of the relation created by such contract, and not 
to entitle the society to offset against reuevval premiums due thereunder 
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advances made to the agent after the relation had ceased, and the agent'» 
rights under the contract had been assigned to a third person, of which 
the Society had notice. 

At Law. On exceptions to report of référée. 

Wm. A. Manderson, for plaintiff. 
Thomas De Witt Cuyler, for défendant. 

J. B. McPHERSON, District Judge. As the agreement of réf- 
érence in this case provides that the referee's findings of fact "shall 
hâve the same force and effect as the verdict of a jury," I do not 
see how I can review them. Apparently, it is only "his rulings on 
the admission or rejection of testimony and his conclusions of law" 
that are "reviewable on exceptions by the United States Circuit 
Court," and therefore, as I understand the agreement, his findings 
of fact are not the subject of exception at ail. This being so, there 
seems to be little left for controversy. The referee's iinding estab- 
lishes the fact that the défendant had notice in September, 1890, 
before the advances were made to Campbell that are the subject of 
the suit, that Campbell had assigned his interest in the contract to 
Scott, and the authorities are clear that advances after such notice 
were made at the defendant's own risk. After receiving notice that 
Scott had become the owner of the contract, it could not create a 
distinct and separate indebtedness against Campbell, and charge it 
against what had now become Scott's property. For example, it 
could not lend Campbell the money to buy a house, and repay the 
loan eut of future commissions. 

The défendant agrées that this proposition is sound as a gênerai 
rule, but argues that the first contract, which was made in 1886, 
when Campbell was first employed as its agent, contains a clause 
that justifies the course which has been pursued. The clause is as 
follows : 

"It is further understood and agreed that the said Society may offset against 
any clalms for commissions under this contract, any debt or debts due at any 
time by the said party of the second part [Campbell] to the Society." 

Thèse words are, no doubt, comprehensive enough to bear the 
construction contended for by the défendant, but I think that other 
considérations lead properly to the conclusion that they should be 
confined to debts that might arise out of the relation created by the 
contract of 1886. The sum now in question was advanced to Camp- 
bell in 1891, when he returned to the defendant's service as an agent 
(having been employed by another company for the previous year), 
and entered upon a wholly new and separate contract, having no 
connection with and no relation to the contract of 1886. Now, it 
is clear that the clause above quoted is also capable of bearing the 
meaning that the debt or debts which may be "due at any time" 
are only such as may arise under the particular agreement that was 
then being made ; and, as this is the meaning least favorable to the 
company, a well-established rule of construction requires that it 
should be adopted, for the contract is the company's own agree- 
ment upon its printed form, prepared evidently with great care, and 
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what it does not clearly express is not to be read into ît by impli- 
cation. If the clause had been intended to cover debts of any kind 
which might become due from Campbell to the company, no mat- 
ter of what nature, during.the whole period in which the company 
should be bound to pay his commission on renewal premiums, 
words to that effect would naturally hâve been inserted, for the 
contract was expected to run for more than 20 years. This com- 
mission upon renewals was to be paid during that period, whether 
Campbell was alive or dead, and contingencies were evidently be- 
ing provided against which might arise during this long period. I 
think, therefore, that the ambiguity of the clause, considered in con- 
nection with the circumstances surrounding the exécution of the 
contract, should be resolved in favor of the plaintiff's ,view of its 
meaning, and that the clause must be construed to refer simply to 
obligations into which Campbell might enter to the company, grow- 
ing out of that particular agreement. 

And this conclusion is strengthened by observing that, when the 
contract of 1891 was entered into, an identical clause was inserted 
in that contract also. This was certainly a superfluous précaution, 
if by the contract of 1886 the company already had the right to 
charge against Campbell's commissions any debt that he might 
thereafter owe to the company, no matter how it might arise, or 
for what purpose it might be created. Without prolonging the dis- 
cussion, I am of opinion that the conclusion of the learned référée 
was correct, and that the défendant, having charged up against 
Campbell's account the sums advanced to him under the contract 
of 1891, must repay them to the équitable plaintiff. 

The proper judgment may therefore be entered in favor of the 
plaintiff, with costs of suit. 



In re ADAMS. 

(District Court, D. Rhode Island. May 25, 1904.) 

No. 427. 

L BANKEUPTCT-nJtmiSDICTION OF OOUKT— ADVERSE CLAIM TO PBOPEETT. 

A clalm by one who acqulred possession of property of a bankrupt be- 
fore the flllng of the pétition In bankruptcy that such property was de- 
livered to hlm In part payment of a debt, and that he had no reasonable 
cause to believe that a préférence was thereby Intended, Is clearly an 
adverse claim, which a référée bas no Jurlsdlctlon to summarlly détermine 
on Its merits, except by the clalmant's consent. 

In Bankruptcy. On appeal from order of référée made on sum- 
iiary pétition requiring Otto J. Nass to surrender certain property. 

Gainer & Gorham, for Otto J. Nass. 
Chas. C. Remington, for the trustée, 

BROWN, District Judge. The claim of Nass that, before the filîng 
of the pétition in bankruptcy, he had received the property in question 
as part payment of a debt, and that he had no reasonable cause to be- 
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lieve that it was intended thereby to give a préférence, was clearly an 
adverse daim. In re Hartman, 10 Am. Bankr. Rep. 387, 121 Fed. 940. 
The référée, however, found as facts that the taking of possession by 
Nass was without authority from Adams ; that Nass knew, or had rea- 
sonable cause to know, that the taking constituted a préférence, and that 
the taking of the property was équivalent to trover and conversion, and 
carried no title ; that, in conséquence thereof , Nass had not even a col- 
orable claim to title. This was not a décision that, upon the facts as 
claimed by Nass, he was not an adverse claimant, nor an inquiry into 
the existence of an adverse daim; but a décision of the merits of an 
adverse claim of right, and a finding that the daim was not adverse be- 
cause, in the opinion of the référée, it was not, as a matter of évi- 
dence, meritorious in point of fact. As it is clear from the report of the 
référée, and from his decree, that Nash was, properly speaking, an ad- 
verse claimant, the référée, upon objection, should hâve declined to 
fînallv adjudicate the merits of the case on a summary pétition. 
Mueller v. Nugent, 184 U. S. 1, 15, 23 Sup. Ct. 269, 46 L. Ed. 405 ; 
Louisville Trust Co. v. Comingor, 184 U. S. 18, 25, 22 Sup. Ct. 293, 

46 L. Ed. 413 ; Jaquith v. Rowley, 188 U. S. 620, 625, 33 Sup. Ct 369, 

47 L. Ed. 620 ; In re Tune (D. C.) 115 Fed. 906. 
The order of the référée is overruled. 



MADISONVILLE TRACTION CO. v. ST. BERNARD MIN. CO. 
(Circuit Court, W. D. Kentucky. May 2T, 1904.) 

1. FEDERAL Courts— Removal of Cause— Citizbnship—Bminent Domain. 

Where suit was brought for the condemnatlon of land for a rallroad 
right of way by a Kentucky rallroad corporation against a citizen of an- 
other State, the rallroad company was the sole actor in the proceeding, 
thongh attempting to use the state's power of eminent domain, and, the 
suit being one of a civil nature Involvlng more than $2,000, exclusive of 
Interest and costs, it was removable to the fédéral courts. 

2. Same—Statutes— Construction. 

Section 1, Acts March 3, 1887, c. 373, 24 Stat 552, and August 13, 1888, 
C. 866, 25 Stat 433 [U. S. Comp. St. 1901, p. 509], providlng that any suit 
of a civil nature, at law or in equity, of which the Circuit Courts of the 
United States are glven jurisdiction by the preceding section, may be re- 
moved Into the Circuit Court of the United States for the proper district 
by the défendant or défendants therein, "being non-residents of that state," 
held, that the phrase "being non-residents of that state" should be con- 
strued as équivalent to the words "not being cltizens of that state." 
8. Same. 

The jurisdiction of the Circuit Court of suits removed from the state 
court, as authorized by section 1, Acts March 3, 1887, c. 373, 24 Stat. 552 
and August 13, 1888, c. 866, 25 Stat. 433 [U. S. Comp. St. 1901, p. 508], dé- 
pends alone on the diverse cltlzenship of the parties and the amount in 
controversy, those parts of the statute relatlng to "Inhabitancy" and "rés- 
idents" being matters whlch aflfect the Personal privilège of venue only. 

H 1. Diverse cltlzenship as a ground of fédéral Jurisdiction, see notes to Shlpp 
T. Williams, 10 C. C. A. 249 ; Mason v. Dullagham, 27 C. C. A. 298. 
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4. Same— Bffect of Removai,. 

Where prellmlnary proceedings were taken for the condemnatîon of lanfl 
for a railroad rlght of way without notice to the nonresident owner there- 
of, and no notice was given to such owner untll af ter tbe report of commis- 
sioners had been filed in the state court, whereupon such owner removed 
the proceedings to the fédéral courts, the suit not havlng been begun until 
process was flrst issued against such owner, it was entitled In the fédéral 
court to contest the complainant's right to take the land, as well as the 
amount of compensation to be pald therefor. 

Gordon, Gordon & Cox and E. G. Sebree, for plaintiff. 
Fairleigh, Straus & Fairleigh and H. H. Huffaker, for défendant 

EVANS, District Judge. This is a proceeding under the Kentucky 
Statutes, instituted in the county court of Hopkins county by the 
Madisonville Traction Company, a citizen of Kentucky, against the 
St. Bernard Mining Company, a citizen of Delaware, for the condemna- 
tion of certain lands in that county, belonging to the mining company, 
for the uses of the traction company. Without notice to the mining 
company, the county court appointed commissioners, who valued the 
land said by the traction company to be needed for its uses, and re- 
turned their report to the county court. Upon its being filed, process 
was served upon the mining company. Thereupon, and in due season, 
it removed the case to this court. The traction company has moved to 
remand it to the state court, and urges that step upon grounds which 
will be developed in the course of what is about to be said. 

If the commonwealth of Kentucky by a similar proceeding were seek- 
ing to condemn for its own public purposes the land of the St. Bernard 
Mining Company, say, for a courthouse or a jail, no doubt could arise 
upon the question of whether the proceeding could be removed f rom the 
state court to this court. It could not be removed for one all-sufficient 
reason which would meet the attempt at the threshold, namely, there 
would be no adverse citizenship, inasmuch as the state, for jurisdictional 
purposes, is not to be treated as a citizen, within the meaning of that 
term as used in the judiciary act. Postal Telegraph Co. v. Alabama, 155 
U. S. 487, 15 Sup. Ct. 192, 39 L. Ed. 231. But hère the commonwealth 
of Kentucky is not a party to the litigation, either actually or formally. 
The Madisonville Traction Company alone is the party, the litigant, 
the actor. It is true that this company is using power conferred by 
state laws, but so also do ail litigants who corne into the courts of the 
state to enforce rights conferred by its laws, written or unwritten. 
The traction company, a citizen of Kentucky, being the sole litigant, 
the sole actor, on one side, and the mining company, a citizen of Dela- 
ware, being the sole litigant and respondent on the other, the con- 
testation is between those two citizens alone, and the amount in 
controversy being shown to exceed $3,000, exclusive of interest and 
costs, the other question is whether this proceeding is a "suit of a civil 
nature," and one of which this court might hâve had jurisdiction if it 
had been brought hère in the first instance. That it is a suit of a civil 
nature admits of no doubt. Kohi v. United States, 91 U. S. 367, 
23 L. Ed. 449 ; Boom Co. v. Patterson, 98 U. S. 406, 25 L. Ed. 306 ; 
Searl v. School District, 134 U. S. 199, 8 Sup. Ct. 460, 31 L. Ed. 415; 
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Union Terminal Co. v. Chicago, etc., Ry. Co. (C. C.) 119 Fed. 209; 
Kirby v. Chicago, etc., Ry. Co. (C. C.) 106 Fed. 551. 

It seems to me, also, inasmuch as there was in each one of those cases, 
<'xcept the first named, a removal, which was sustained, although the 
proceeding was to condemn land by a corporation, that they, at least 
inferentially, establish the distinction, already noticed, that while pro- 
ceedings for that purpose by the state itself could not be removed, 
yet that the same reasons do not by any means apply to cases where cor- 
porations use the power given to them by the Législature to condemn to 
their own uses lands which belong to another. The argument of the 
learned counsel for the traction company is ingénions and plausible, but, 
I think, overlooks the distinction referred to. It seems to the court, 
after a careful examination of them, that there is nothing in the 
actual décisions of the court in Boom Co. v. Patterson, 98 U. S. 404, 
25 L. Ed. 206, Searl v. School District, 134 U. S. 197. 8 Sup. Ct. 460, 
31 L. Ed. 415, and Mexican, etc., R. R. v. Davidson, 157 U. S. 201, 15 
Sup. Ct. 563, 39 L. Ed. 672, which at ail conflicts with the view just 
expressed, although those cases are greatly relied on by counsel. So 
much of the judiciary act of 1887-88 as is applicable to the point we 
are discussing is in this language : 

"Section 1. That the Circuit Courts of the United States shall hare original 
cognizance, concurrent wIth the courts of the several states, of ail sults of a 
civil nature, at coœmon law or in equity, where the matter In dispute ex- 
ceeds, exclusive of interest and costs, the sum or value of two thousand dollars, 
and • * * in which there shall be a controversy between cltlzens of dif- 
férent States In which the matter exceeds, exclusive of interest and costs, the 
sum or value aforesald. • » • But * • * no civil suit shall be brought 
before elther of sald courts against any person by any original process or pro- 
ceeding in any other district than that whereof he Is an inhabltant, but where 
the jurisdiction is founded only on the fact that the action Is between citizens 
of différent states, suit shall be brought only In the district of the résidence 
of elther the plalntiff or the défendant. 

"Sec. 2. That any suit of a civil nature at law or In equity • • • of 
which the Circuit Courts of the United States are gIven jurisdiction by the 
preceding section, and which are now pending or which may hereafter be 
brought, in any state court, may be removed into the Circuit Court of the 
United States for the proper district, by the défendant or défendants therein, 
Beiwjr non résidents of that state." Acts March 3, 1887, and August 13, 1888 
(24 Stat. 552, c. 373 ; 25 Stat 433, c. 866 [U. S. Comp. St 1901, pp. 508, 509]). 

It may at this point be observed that the last words in section 2, 
which I hâve quoted and italicized, hâve been construed to be équivalent 
to the words "not being citizens of that state." Martin v. B. & O. R. 
R. Co., 151 U. S. 676-677, 14 Sup. Ct. 533, 38 I,. Ed. 311. ,And it may 
also be remarked that it has been conclusively settled that in suits of a 
civil nature the jurisdiction given by the statute dépends alone upon 
the diverse citizenship of the parties and the amount in controversy, 
while those parts of the statute which relate to "inhabitancy" and "rési- 
dence" are matters which affect the personal privilège of venue only,. 
and not jurisdiction as such. McCormick, etc., Co. v. Walthers, 134 
U. S. 41, 10 Sup. Ct. 485, 33 L. Ed. 833 ; Shaw v. Quincy Mining Co., 
145 U. S. 448, 12 Sup. Ct. 935, 36 L. Ed. 768 ; Martin v. B. & O. R. R. 
Co., 151 U. S. 676, 14 Sup. Ct. 533, 38 L. Ed. 311 ; In re Keasbey & 
Mattison Co., 160 U. S. 229, 16 Sup. Ct. 273, 40 h. Ed. 402 ; Simonton, 
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J., in Empire, etc., Co. v. Propeller, etc., Co. (C. C.) 108 Fed. 900, and 
Whitworth V. 111. Cent. R. R. Co. (C. C.) 107 Fed. 557. 

In its opinion in Mexican Natl. R. R. Co. v. Davidson, 157 U. S., at 
the bottom of page 208, 15 Sup. Ct. 566, 39 L. Ed. 673, the court, in 
speaking of the provisions of the act of 1887-88, says: 

"Section 2, however, refers to the first part of section 1, by which jurisdiction 
is conferred, and not to the clause relatlng to the district in which suit may be 
brought." 

It may not be amiss to remark that thèse cases in no wise appear to 
conflict with the case of Tennessee v. Union & Planters' Bank, 152 
U. S. 454, 14 Sup. Ct. 654, 38 L. Ed. 511, much relied on by counsel. 
The syllabus in that case very accurately expresses the exact point of 
that décision. 

But it seems quite unnecessary to pursue further this phase of the 
subject, and we proceed to the considération of the proposition most 
pressed in behalf of the traction company, which, stated generally, 
is that the case is not removable at ail as to that part of it which seeks 
to condemn the land, though it is admitted that that part of the case 
involving the mère ascertainment of compensation may possibly be so. 
In other words, it seems to amount to this : that the basic controversy, 
viz., that involved in the claim to the land, cannot be removed, because 
that is to be settled by the exercise of the right of eminent domain, 
but that its inévitable incident — the ascertainment of compensation — 
possibly may be removed. In disposing of this contention, I think we 
may assume, at ail events, that we hâve hère a suit of a civil nature, the 
parties to which are citizens of différent states, and that there is a mat- 
ter in controversy which exceeds in amount $3,000, exclusive of interest 
and costs. Of such a suit this court would undoubtedly hâve had 
original jurisdiction, even if it were a condemnation proceeding. It 
would corne literally within the express language, of the statute. 
Where those three jurisdictional prerequisites coexist, either party, un- 
der section 1 of the act, may bring its suit in this court, and this would 
be so whether the suit were to enforce a mortgage, a note, a trust, or 
any right created by a statute of the state. The fact that it is exceed- 
ingly seldom that such a proceeding as this is instituted in the fédéral 
courts does not make it impossible or unlawful for it to be done. On 
the contrary, the rule, with a few exceptions not pertinent hère, is estab- 
lished by an unbroken line of authorities, that where a state statute 
gives any remedy which is available in a state court it is also available, 
if other jurisdictional requisites are présent, in the fédéral courts, al- 
though those courts are not mentioned in the statute. This is said to 
be axiomatic in fédéral jurisprudence. Ex parte McNeil, 13 Wall. 
343, 30 Iv. Ed. 634, and many subséquent cases. So that in the proper 
sensé, this court would hâve had jurisdiction of this action if it had been 
originally brought hère by the traction company. Union Terminal Co. 
V. Chicago, etc., R. R. Co. (C. C.) 119 Fed. 209. If the proceeding had 
been instituted hère, this court would hâve been bound to give to the 
traction company the exact relief which it would be entitled to under 
the state law — no more, no less. It must be presumed that it will do 
so now. So that it is only a question of the right of the respondent to 
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choose the tribunal to try the case. This right is given by the suprême 
law of the land. 

When this case was first brought to my attention upon a motion for 
a temporary restraining order made in a suit in which that relief was 
sought, the question of the court's jurisdiction in this proceeding neces- 
sarily suggested itself, and was somewhat considered. The cases above 
referred to, or most of them, were then examined. Now a distinction 
is urged by the learned counsel for the plaintiiï to the effect that this 
case only involves questions concerning the assessment of damages, 
and must be limited to that phase of it in this court ; but, even if this 
be true, it cannot afïect the motion to remand, which would hâve 
to be overruled if upon any ground the case is properly hère. The}- 
insist that the preliminary proceedings in the county court, of which 
the mining company had no notice until after the report was filed, ex- 
erted, beyond recall, the power of eminent domain, condemned the land 
to the uses of the traction company, and vested in it ail the owner's title 
thereto. While, possibly, it may be prématuré to pass upon this ques 
tion, I cannot refrain from now saying that it seems to me that this 
proposition is wholly unmaintainable. As the contention points out, 
it would leave nothing to be donc hère except to consider the mère 
reassessment of values and compensation. It assumes that the mert 
condemnation part of the case was fînally concluded when the process 
on the commissioners' report was issued and served, and could not be 
affected by a hearing before the court, an opportunity for which was 
supposed to be afforded by the service of process. In short, it as- 
sumes that the most important part of the case ended before the service 
of process, leaving only remuants of the controversy to be wound up 
thereafter. While it is ably urged, the court finds itself unable to 
yield to the contention. It would require the anomalous conclusion 
that the principal object of the litigation was achieved before the suit 
was begun. The litigation — the suit — against the mining company 
was begfun when the process was first issued, and that company then 
for the first time was tendered a day in court. Not till then did a con- 
troversy arise or begin. Then a suit of a civil nature was commenced. 
Civ. Code Prac. § 39. The object of that suit was to take from the 
mining company its property and confer title thereto upon the traction 
company, the latter first paying therefor just compensation. This 
required a judicial proceeding; but only one, not two. Counsel would 
hâve the court divide this suit into two separate and distinct parts, 
treating one of those parts, namely, the controversy respecting the title 
to the land, as having been fînally and conclusively settled by the pre- 
liminary proceeding taken in the county court, without notice to the 
owner, and therefore as not being removable, and the other part, 
namely, that which involves the settlement of the compensation only, 
as still being open and removable. But it seems to me that this division 
would be wholly artificial, not to say arbitrary, and without any warrant 
in law. The mining company, the owner of the land, has the right to 
litigate in the courts the right of the traction company to take its land 
at ail, as well as the right to compensation therefor. The chief object 
the traction company has in view is the acquirement of the land, and 
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that is the principal élément of the litigation. Its interest in the other 
matter is quite secondary and incidental, and it foUows that, if any- 
thing is removable, it is the entire suit, in ail its parts, root and branch. 
In any event, and even if the distinction drawn by the counsel is well 
conceived, the case was well removed as to the question of compensa- 
tion, and the motion to remand cannot prevail. 

It seems to me that the motion should be overruled, and it is accord- 
ingly so ordered. 



ST. BERNARD MIN. CO. v. MADISONVILLE TRACTION CO. 

(Circuit Court, W. D. Kentucky. May 27, 1904.) 

1. State Cotjbts— Rbmoval of Cause— Fuether Pboceedings— Injunction. 
Where a proceeding to acquire land for a railroad right of way was 
properly removed to the fédéral court after the report of cominissioners had 
been filed in the state court, the state court having been deprived of juris- 
dlctlon by the removal proceedings, the fédéral court had jurisdiction to 
enjoin the plaintiff from proceeding further with the action In the state 
court, though section 720, Rev. St. [U. S. Comp. St. 1901, p. 581], provides 
that an injunction shall not be granted by any court of the United States 
to stay proceedings in a state court except in cases where such Injunction 
may be authorized by any law relatlng to proceedings in bankruptcy. 

E. G. Sebree, for complainant. 

Fairleigh, Straus & Fairleigh, for défendant, 

EVANS, District Judge. The défendant, a citizen of Kentucky, 
having instituted a proceeding in the Hopkins county court to con- 
demn to its own uses certain real estate belonging to the complainant, 
a citizen of Delaware, the latter removed that proceeding to this 
court. Subsequently it filed its bill of complaint stating the grounds 
upon which it asked the court, in aid of its j'urisdiction in the other 
proceeding, and to prevent irréparable injury to the complainant, to 
enjoin the défendant from further proceedings in the state court. 
The défendant demurred to the bill. 

In view of the peculiarities of that litigation, and the great incon- 
venience that might otherwise resuit, the court originally granted the 
temporary restraining order against the traction company for those 
reasons, and upon the idea that the case for the conderanation of the 
land was certainly removable, and that it certainly had been removed. 
Those reasons still apply with undiminished force. When the proper 
steps for removal hâve been taken, the statute — the suprême law of 
the land, binding upon ail courts, state and fédéral alike — expressly 
enjoins that the state court shall proceed no further in the cause. 
The court, in its opinion this day delivered upon the motion to re- 
mand the condemnation suit, bas, as it is believed, shown that it now 
bas jurisdiction of that case. 130 Fed. 789. This being so, the power 
of the court to grant the injunction, if, on the facts, it becomes advis- 
able, seems clear under the authorities, for, notwithstanding the pro- 
visions of section 720, Rev, St. [U. S. Comp. St. 1901, p. 581], the 

If 1. Enjoining proceedings in state courts, see notes to Garner v. Second Nat. 
Bank, 16 C. C. A. 90 ; Central Trust Co. v. Grantham, 27 O. C. A. 575. 
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courts hold that in removal cases they may, where it seems necessary 
to the ends of justice, protect their jurisdiction by enjoining the plain- 
tif? from proceeding further with the action in the state court. This 
is in part upon the ground that by the removal the state court has 
been deprived of jurisdiction, and that thereafter the fédéral court 
alone has it. French v. Hay, 22 Wall. 253, 22 L. Ed. 857 ; Moran v. 
Sturges, 154 U. S. 269, 270, 14 Sup. Ct. 1019, 38 L. Ed. 981 ; Black's 
Dillon on Removal of Causes, § 194, and the numerous cases cited; 
Dietzsch v. Huidekoper, 103 U. S. 494, 26 L. Ed. 497, and its attend- 
ant case, Kern v. Huidekoper, 103 U. S. 483, 26 L. Ed. 354; Abeel 
V. Culberson (C. C.) 56 Fed. 329 ; Wagner v. Drake (D. C.) 31 Fed. 849 ; 
B. & O. R. R. Co. V. Ford (C. C.) 35 Fed. 170 ; Frishman v. Insur- 
ance Co. (C. C.) 41 Fed. 449 ; Terre Haute, etc., R. R. Co. v. Peoria, 
etc., R. R. Co. (C. C.) 82 Fed. 943. In the last of thèse cases, at page 
946, Judge Grosscup said : 

"The removal statutes hâve, in substance, from the original judiclary act 
to the présent time, provided that any suit of a civil nature, at law or in eq- 
uity, of which the Circuit Courts of the United States are given jurisdiction, 
shall be removable. It seems plain that, if the fédéral court cannot protect 
its jurisdiction by restraining ail proceedings In the state court destructive 
thereof, the whole case is not in fact removed. Indeed, had not the right of 
snch injunction upon state proceedings been sustained In Dietzsch v. Huide- 
I;oper, the fédéral court vrould by the removal hâve obtalned nothing but the 
Shell of the case while its substance — the real power, aflecting the interests 
of the parties — would hâve remained In the state court. 

"Thèse statutes, conferring jurisdiction in ail cases arising in law or in 
equity, vs'here certain conditions exist, were not intended to confer merely frac- 
tional jurisdiction. The right of the fédéral court to take cognizance of the 
controversées arising in such cases, with ail the remédies usually applied in 
law and in equity, was elearly contemplated. Section 720, Rer. St. [U. S. 
Comp. St. 1901, p. 581], could never hâve been Intended to trench upon this 
grant of jurisdictional domain. Such interprétation would imply an intention 
on the part of Congress to repeal a portion of the power expressly given to 
the courts both by the Constitution and the judiciary act. In their literal 
scope, the Constitution and statutes conferring jurisdiction, and this section 
720, are in conflict, and to the estent of such conflict the légal effect of the 
iatter statute must be narrowed down. The cases cited, and a Une of cases 
in the Suprême Court of the United States, of which they are a development, 
elearly show that this is the interprétation put upon thèse two apparently in- 
consistent Unes of législation." 

The demurrer to the bill is accordingly overruled, and, as it seems 
necessary to the ends of justice, the motion of the mining company 
for the injunction pendente lite will be sustained. 
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In re WILKESBARRE FURNITURE MFG. CO. 

(District Court, M. D. Pennsylvania. June 18, 1904.) 

No. 107. 

1. Bankeuptct—Funds— Distribution— Collatéral Attack. 

Where money was awarded to a lien créditer of a bankrupt as the re- 
suit of an audit after hearlng, she was protected in the possession of the 
f und by the order of the référée untll such . order was vacated by a direct 
proceeding for that purpose. 

2. SAME — ÏEUST FUNDS— Misappeopeiation— Prefekence. 

Where a trustée of a bankrupt corporation, who was also a member of 
a firm, appropriated money belonging to the flrm to pay a misapproprla- 
tion of the funds of the bankrupt corporation, and the creditors of the 
firm, which also became bankrupt, took no steps to stay the distribution 
of the funds of the corporation pendlng bankruptcy proceedings agaiust 
the firm, nor to foUow the flrm's funds so misapproprlated, they were 
not entltled to clalm that such funds awarded to a lien credltor of the 
corporation constituted a préférence which the firm's trustée was eutitled 
to recover. 

a. Same— Reclaiming of Trust Funds. 

Misapproprlated trust funds In the hands of a trustée in bankruptcy 
should be followed and reclalmed by appearing before the référée and 
maklng claim to them before they hâve been distrlbuted to pther parties. 

In Bankruptcy. On exceptions to report of référée. 

W. N. Reynolds, Jr., for exceptions, 
P. A. Meixell, for lien créditer. 

ARCHBALD, District Judge. The fund for distribution, amount- 
ing to the sum of $1,440.39, was derived from the sale of the bank- 
rupt's real estate, and was awarded by the référée to Mary E. Kulp, 
who held a mortgage thereon, which, as a first lien on the property, 
was prima facie entitled to be paid. The money is claimed, however, 
by the trustée of Harrower Bros., bankrupts, upon the following 
grounds: This firm was composed of D. C. and Frank B. Harrower, 
the latter being trustée of the Wilkesbarre Furniture Manufacturing 
Company, of whose estate the fund in controversy is a part. On May 
21, 1903, before proceedings against Harrower Bros, had been in- 
stituted, Frank B. Harrower, being short in his accounts as trustée, ap- 
propriated $1,944 to make them good out of moneys derived from a sale 
by Harrower Bros, just prior thereto of their stock in trade. The 
moneys so obtained, along with others on deposit in bank to his crédit 
as trustée, amounting in ail to the sum of $5,838.39, and representing, 
to the extent of $4,710, the proceeds of real estate of the furniture Com- 
pany which he had sold as trustée, were subsequently distributed by 
the référée, $3,745.25 being awarded to Mrs. Kulp to apply on her mort- 
gage. 

It is contended that the appropriation by Frank B. Harrower of the 
money of the firm to make good his accounts constituted a préférence, 
and that Mrs. Kulp, having knowledge of the facts, and having bene- 
fited thereby, cannot retain the advantage which she secured, and must 
now forego, in favor of the trustée of Harrower Bros., the claim which 
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she would otherwise hâve to the fund in court. But it îs difficult to 
follow the reasoning by which this resuit is sought to be brought about. 
The money which Mrs. Kulp received as a resuit of the former audit 
was awarded to her after due hearing, and she is protected by the order 
of the référée, which established her right to it, until it is set aside by 
proceedings directly taken for that purpose. Ostensibly the fund 
distributed represented the proceeds of real estate on which she had 
a lien, and did so, in matter of fact, to the extent of $4,710, which was 
more than enough to pay what she received. But whether it did so or 
not, she is not responsible. It stood for that, and was adjudged to her 
in due course, without fraud or collusion on her part ; and that is ail 
we need to know. The suggestion that it constituted a préférence bas 
nothing whatever on which to stand. Passing by the fact that she 
cannot be said to hâve got the money of Harrower Bros, any more 
than others who participated in the distribution, her acceptance of that 
which the law gave her in response to her claim cannot be wrested into 
anything of that kind. The préférence, if préférence there was within 
the meaning of the act, was to the estate represented by the trustée, to 
make good what he had abstracted from it, for which the estate, if it 
could be made liable for the act of the trustée, would hâve to respond, 
and not creditors who hâve simply received dividends out of it. The 
truth is that, if there was this diversion of funds by which the estate 
of the furniture company profited at the expense of the estate of Har- 
rower Bros., that which was diverted from the one to the other should 
hâve been directly followed and reclaimed. It was undoubtedly a 
fraud on the creditors of Harrower Bros, for Frank B. Harrower to 
appropriate the money derived from the sale of the firm stock in order 
to make good his individual delinquencies as trustée, and upon proof 
of this, if the fund could be sufficiently identified and traced, an order 
might hâve been obtained restoring it to where it belonged. But the 
time and place for this was at the audit, where the fund into which it 
entered was being disposed of, and not hère and now, when it is 
not. Ordinarily, in the distribution of a fund, only those are en- 
titied to come in who are not adversary. McBride's Appeal, 73 Pa. 
480 ; Law's Estate, 140 Pa. 444, 21 Atl. 439 ; Staib's Estate, 11 Pa. 
Super. Ct. 447. But there is a well-recognized exception to this 
Avhere it appears that the fund in whole or in part includes that which 
rightfully belongs to others, who would otherwise be deprived of it 
without redress. Marshall v. Hofif, 1 Watts, 440; Miiler's Appeal, 
84 Pa. 391; McDermott's Appeal, 106 Pa. 358, 51 Am. Rep. 526. 
It became the duty, therefore, of those who had the interests of the 
Harrower estate in charge to appear before the référée at the former 
distribution and prefer the claim that is now made. It is true that as 
yet there was no trustée, the proceedings against the firm being re- 
sisted, and an adjudication not being reached until some time after- 
wards ; but that difficulty could hâve been met by a stay of proceedings, 
which the petitioning creditors would hâve had a standing to suggest. 
It is said, however, that this was requested, and refused both by the 
référée and by the court. But if this be so as to the court — of Which I 
hâve no remembrance and there is no record — I can only say it was a 
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mistake which cannot be rectified in the way proposed. If the same 
parties were before the court, it is possible that it might be, treating this 
distribution as simply a continuation of the first. But that is not the 
case. The parties who participated in the former audit are paid and 
gone, and the rèsult of reopening it is not to be visited on Mrs. Kulp 
alone. However much, therefore, I may regret that an attempt in the 
proper direction should hâve been made abortive by any error of mine, 
I see no way of remedying it as the case stands. The right tliat is 
sought to be enforced is the return of moneys wrongfully included in 
the fund previously distributed, which should therefore hâve been spe- 
cifically claimed and traced. It cannot be made to attach under différ- 
ent conditions, by substitution, to another fund, derived beyond ques- 
tion from an unobjectionable source. 
The report of the référée is confirmed.* 



SOUTHERN TRUST & SAFE DEPOSIT CO. v. TBATMAN, 

(Circuit Court, E. D. Pennsylranla. May 28, 1904.) 

No. 17. 

1. Corporations— Ratification of Unauthoeized Conteact— Estoppel by 
Delay. 

Under the Maryland statute which provides that a corporation may 
accept property in payment for its stock, when preyiously authorized by 
the stockholders, where on its organization a corporation issued stock to 
défendant on a subscription by which it was to be in part paid for by 
stock of another corporation, and the Company accepted the latter stock, 
had it transferred to its owu name, pledged the same, and received divi- 
dends thereon, retaining it for two years, and until it had depreciated in 
value, it was a question for the jury whether or not its stockholders had 
not ratifled the transaction, so as to bind the corporation, and estop it 
from thereafter repudiating the contract 

At Law. Sur motion for new trial. 

John G. Johnson, for plaintiff. 

"George Wharton Pepper, for défendant. 

BUFFINGTON, District Judge. This was an action by a cor- 
poration chartered by the state of Maryland to collect an alleged 
unpaid subscription to its capital stock. There is no allégation of 
insolvency, and the rights of creditors are not involved. The con- 
tract of stock subscription, dated April 19, 1901, on which the suit 
is based, is marked "Paid," and a cotemporaneous paper explains 
the mode of payment. This paper, signed by one Sherman, through 
whom the subscription was obtained, and who became the secretary 
of the plaintiff on its organization, later, and which witnessed the 
contract by which the subscription was made, recited payment of 

1 As to the following and reclaiming of trust funds in bankruptcy, see In re 
Marsh, 8 Am. Bankr. R. 576, 116 Fed. 396 ; In re Mulllgan, 9 Am. Bankr. R. 
S, 116 Fed. 715 ; Welch v. Polley (N. Y.) 69 N. E. 279, 11 Am. Bankr. R. 215 ; 
Bills T. Schliep, 11 Am. Bankr. R. 607, 127 Fed. 103. 
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the subscription in full by payment of $3,600 cash, and the balance in 
stock of the Monumental Savings Association. The certificates for 
this last stock were accepted by the plaintiiif company in 1901, and a 
new certifîcate taken eut by it, which it used as collatéral to borrow 
money. It also received dividends thereon. Subsequently the plain- 
tiff repudiated this arrangement, tendered back the stock of the Monu- 
mental Company, which had been depreciated in value, and in the fall 
of 1903 brought suit to recover the part of the subscription paid in 
stock ; alleging that the payment of the subscription in stock was il- 
légal, under the laws of Maryland. On trial the jury found in favor of 
the défendant, and a new trial is now moved for on several grounds ; 
the substantial one being that the court should hâve given binding in- 
structions for the plaintiff. No contention is made that the purchase by 
the plaintifï company of stock such as défendant paid his subscrip- 
tion in was not within its corporate power, or that the payment of 
a subscription in such stock was unlawful, if certain statutory re- 
quirements were followed. Such statutory provisions are found in 
sections 69 and 70 of article 23 of the Public General Laws of 
Maryland of 1903, vol. 1, p. 358, which are as foUows: 

"Sec. 69. Subscrlptions to the capital stock of sucli of said corporations as 
liave capital stock may be made in land or other property at a valuation agreed 
upon between the corporation and the subscriber, where the said property so 
subscribed shall be such as it is proper that the said corporation shall own 
for the advancement of the pufposes for which it was incorporated, but such 
subscriptions shall not be otherwise received, nor shall they be so received 
unless the same shall bave been previously authorized by the stockholders 
assembled in gênerai meeting, pursuant to a call to consider the propriety 
of receiving the said subscription and of flxing the terms upon which it shall 
be received. 

"Sec. 70. Where property of any klnd is received by the authority of the 
stockholders in gênerai meeting as aforesaid, in payment for stock, the books 
of the company shall be so kept as to show at ail times fully what property 
was received for the said stock, at what value and the number of shares of 
the capital stock issued for the same ; in ail other cases money only shall 
be considered as payment of a subscription to any part of the capital stock." 

After careful considération, we are of opinion binding instruc- 
tions were properly refused, and the case properly went to the jury 
on the question of ratification. An investment in the stock of the 
Monumental Savings. Association by the plaintifï company was 
presumably "for the advancement of the purposes for which it was 
incorporated." Indeed, the proofs hère are express that, as an in- 
vestment, it served to bring dividends to the plaintiff, and enable 
it to borrow money. It was taken "at a valuation agreed upon be- 
tween the corporation and the subscriber." The plaintiff corpora- 
tion was therefore not doing an illégal or ultra vires act in taking 
this stock, provided it was sanctioned by the stockholders. We 
find no case in Maryland holding that ratification by stockholders 
is limited to the express mode pointed out by the statute. In this 
case there was évidence of the terms of the defendant's subscription 
being expressly called to the attention of the stockholders when 
they met to organize, and, indeed, to the important fact that no or- 
ganization could be effected unless this subscription, to be paid in 
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part in stock, was accepted. There îs évidence it was known latev 
to other stockholders, and, in view of the fact that the company's 
management subsequently passed froni the faction that took this 
subscription to the one now contesting it, a jury might well infer 
that stockholders' meetings were held, the old management voted 
out, the new voted in, and that this transaction was known gener- 
allyj Indeed, under the proofs of the value of Monumental stock 
when it was taken by the company, its subséquent rétention thereof, 
the use of it for collatéral, and the acceptance of dividends upon it, 
we think, in view of its dépréciation in value and the lapse of time, 
that there was évidence from which a jury might well find ratifica- 
tion by the stockholders. The case falls within the spirit of the 
law of ratification laid down in Salem Iron Co. v. Lake Superior 
Consol. Iron Mines, 112 Fed. 239, 50 C. C, A. 213, where the court 
said: 

"Under this state of facts, we thlnk the question of ratification was prop- 
erly submltted to the jury. We think, aiso, it was proper to submit to the 
jury another aspect of this same question, viz., whether, with the knowledge 
shown to be possessed by ail or nearly ail the indlvidual directors of the fact 
that this contract had been rnade, of its terms, and the clrcumstances sur- 
rounding it, the formai resolution of répudiation had not been too long de- 
layed to be effectuai for that purpose — in other words, that the board of di- 
rectors had such knowledge of this contract that refusai for so long a period 
to disafflrm amounted to ratification." 

We do not regard Baile v. Calvert Collège, 47 Md. 117, as ruling 
this case. There the subscription had not been paid, and the agree- 
ment remained unexecuted. When the subscriber was sued for the 
money which he had agreed to pay, he did not, and presumably 
could not, show that, to fulfill its purposes, the corporation had a 
right to acquire the land in which he sought to pay. Indeed, the 
later case of Weber v. Fickey, 52 Md. 516, would seem more ap- 
plicable, where it was said: 

"When the contract is executed by a transfer of the property and the issue 
of the stock, the corporation is estopped from settlng up the invalidlty of the 
contract. Oil Creek & Allegheny B. R. Co. v. Pennsylvania Transportation 
Co., 83 Pa. 160 ; East New York & Jamaica R. R. Co. v. Lightall, 6 Abb. Prac. 
(N. S.) 458 ; Smith v. Sheeley. 12 Wall. 358 [20 L. Ed. 430]." 

On the whole, we think the case was properly submitted to the 
jury, and its verdict should not be disturbed. The motion for a 
new trial is refused. 
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GUARANTT TRUST CO. OF NEW TORK v. NORTH CHICAGO ST. B. CO, 

KOHN et al. v. NORTH CHICAGO ST. R. CO. et al. 

(Circuit Court of Appeals, Seventh Circuit April 16, 1904) 

No. 1,037 

t. riDEBAi, AND State Cottets— Pbiobitt or Jubisdiction— Enjoiniro Stjtt 
IN State Court. 

The pendency In a fédéral court of a credltors' suit against a street 
railroad company, for which a receiver bas been appointed, but whose 
road Is being operated under a 99-year lease, by a receiver of the lessee 
appointed by the same court in another creditors' suit against such lessee, 
does not exelude the jurisdiction of a state court to entertain a suit by 
stockholders to enjoin the delivery of an amended lease which bas been 
agreed to by the company's directors, extending the term for a long period 
at a greatly reduced rental, and releasing stocks deposited in trust by the 
lessee to secure Its performance, on the ground that such extension Is ultra 
vires, and was obtained by the lessee by secretly and fraudulently secur- 
Ing control of the board of directors, and also to enjoin the lessee from 
voting certain stock for the ratification of such lease, since such suit does 
not interfère wlth the possession of the property by the fédéral court, nor 
with the receivers in its management, nor affect any Issue which can be 
adjudlcated under the pleadings in the creditors' suit; and the fédéral 
court is wlthout jurisdiction to enjoin the prosecution of such suit on pé- 
tition filed in the creditors' suit by the company défendant 

t. Cbbditobs' Suits — Administbation of Peopeett— Powees of Couet. 

While a court which bas obtained possession of street railroad property 
through receivers appointed in separate creditors' sults against the lessor 
and lessee of such property bas power to settle différences between the 
lessor and lessee when arising in the administration of the two estâtes, 
It bas no power to compel the lessor to exécute a new lease extending the 
term from 99 to 984 years, and materially reducing the rental during such 
long term ; its custody of the property being temporary only, for the pur- 
pose of conservlng It, If not sold, until creditors are pald. 

t. FEDERAL COTJETS— STATINO SUIT IN STATE COTJBT. 

The fact that a blll flled in a state court incidentally prays for relief 
which, if granted, mlght interfère with the constructive possession of prop- 
erty by receivers of a fédéral court, does not authorize the latter court 
to enjoin the prosecution of the suit, where the principal relief sought 
therein does not trench upon Its jurisdiction. 

Appeal from the Circuit Court of the United States for the Northern 
District of Illinois. 

Prlor to June 1, 1899, the North Chicago Street Railroad Company and the 
West Chicago Street Railroad Company (herein called, respect! "ely, the North 
Chicago Company and the West Chicago Company) operated independent Sys- 
tems of surface street railroads on the North and West Sides, respectively, of 
the city of Chicago. On June 1, 1899, each of those companies executed a lease 
to the Chicago Union Traction Company (herein calIed the Union Traction 
Company) demislng Its property and franchises to that company for the full 
period of the charter of the respective lessors, and ail extensions or renewals 
thereof. By the terms of thèse leases the Union Traction Company agreed to 
pay or renew ail notes, bonds, and mortgages of the lessor companies, and to 
pay as rental to the lessors, respectively, amounts équivalent to annual dlvl- 
dends of 12 per cent, on the stock pf the North Chicago Company, and of 6 per 
cent on the stock of the West Chicago Company ; such payments to be made 
quarterly. The lease further provided that, for the purpose of securtng the 

V ]. Enjolning proceedlngs in state court, see notes to Garner v. Second Nat 
Bank, 16 C. C. A. 90 ; Central Trust Co. t. Granthum, 27 U C. A. 57& 
130 F.— 51 
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performance of the obUgations of the lease, the Traction Company should de- 
posit with the Illinois Trust & Savlngs Bank of Chicago, as trustée, such 
amount of cash or security as should be agreed upon by the parties, which 
fund should be held subject to the Conditions of a tripartite agreement of even 
date between the three parties, by which agreement the sum of $10,000,000 in 
cash, or in securitles of a kitid aTid amount to be approved by the two railroad 
companies, was provided to be deposlted; the Income of the fund to be paid 
to the Traction Company untll default in some one obligation of the lease, and 
upon default the income from the deposit, and so much of the principal as may 
be necessary, to be appropriated and applied In equal and ratable payment and 
discharge of the debts and obligations assumed by the Traction Company. In 
the event that stocks of corporations should constitute part of the deposit, the 
trustée should vote the same in aecordance with the directions of the Traction 
Company, and, upon request, exécute a proxy to vote such stock to such person 
as should be deslgnated from time to time by the Traction Company. Under 
that agreement there were deposlted 20,000 shares of the capital stock of the 
North Chicago Company and 82,000 shares of the capital stock of the West 
Chicago Company, which shares are now held by the trustée for the purposes 
of the agreement. The Union Traction Company entered Into possession under 
the leases, and, until the receiverships hereafter mentioned, operated the roads 
of the two lessor companies. 

On April 22. 1903, the Guaranty Trust Company of New Tork brought three 
suits In the court below — one against the North Chicago Company upon three 
demand notes, dated, respectlvely, March 20, April 17, and Aprll 20, 1903, for 
the amount in the aggregate of $508,000 ; one against the West Chicago Com- 
pany upon three demand notes, one dated March 20, and two dated April 14, 
1903, for the amount, in the aggregate, of $270,000 ; and the thlrd against the 
Union Traction Company upon a demand note dated March 20, 1903, for 
.$317,000. The notes upon which the North and West Chicago Companies were 
sued evidenced indebtedness which by the leases the Union Traction Company 
had assumed to pay or renew. Judgments by confession were entered in those 
suits on that day. Thereafter, on the same day, the Guaranty Trust Company 
flled its three separate judgment credltors' bills in the court below against the 
three judgment debtors, respectlvely, contalning the usual allégations of a 
cregitors' blll, reclting the public nature of the business carried on by the 
Company défendant therein, describlng the varions actual or potentlal contro- 
versies alleged to exist with respect to the various franchises of the several 
companies, and praying for the appointment of a receiver, and, in the case of 
the Union Traction Company, praying for' administrative relief by way of 
opération of the railways. In each case the judgment debtor was sole de- 
fendant. Upon the same day the three companies filed their answers to the 
respective bills, confessing the bills, and on the same day the court below 
appolnted receivers in each of the suits, with authority to operate the property 
under the order of the court. The receivers forthwlth qualified and assumed 
possession of the property so leased to, and in the custody of, the Union Trac- 
tion Company. Followlng the appointment of the receivers, various pétitions 
were filed by them, setting forth in détail the various Interests and rental 
charges to which the various défendants were subject, and reclting various 
conti'overslal questions relating to the public service, publie rights, and public 
liabilities with various corporations. No diverse parties were brought into 
court by thèse pétitions, and no relief sought therein, other than the instruc- 
tions of the court with respect to the administration of the property. During 
the receiverships the court authorized the payment of rental accruing under 
the various leases, and its distribution among the stockholders, respectlvely, 
of the North and West Chicago Companies, as dividends. In this way $265,722 
on July 15 and October 15, 1903, were paid to the stockholders of the North 
Chicago Company, and $374,587.50 on May 15 and October 15, 1903, were paid 
to the stockholders of the West Chicago Company ; thèse payments being 
made with the consent of the judgment créditer, the complalnant in those bills, 
a part of which payment was made by the receivers of the Union Traction 
Company by means of a loan made by them under the authority of the court. 

On August 15, 1903, David A. Kohn and certain others of the appellants 
hère, as stockholders of the North Chicago Company, flled In the state circuit 
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court of Cook county, 111., thelr blll In thelr own behalf, and in behalf of ail 
other stockholclers of that company, against the Union Traction Company, the 
North Chicago Company, the Illinois Trust & Savings Bank, and certain otber 
individual défendants, setting forth the incorporation, charter, and capltaliza- 
tiou of the several companies named, the holdings by complainants of stock 
in thp North Chicago Company, the ownership of the road, and the leases 
hereinbefore stated; that the indebtedness of the North Chicago Company at 
the date of the lease was $2,319,000, evidenced by notes then outstanding 
whieh the Traction Company, by the lease, assumed and agreed to pay or re- 
new ; the indebtedness of the West Chicago Company, at the date of the leases, 
of $1,090,000, evidenced by the notes which the Traction Company had agreed 
to pay or renew ; alleged the deposit of securitiea under the tripartite agree- 
ment, the exécution of the notes to the Guaranty Trust Company, as stated, 
and the three judgments entered thereupon — and charges that eaeh of the 
three suits was begun and the judgments entered pursuant to an agreement 
theretofore entered into between the Guaranty Trust Company and the Union 
Traction Company that the proceedings should be had; that the notes upon 
which the judgments were entered were renewal notes executed at the request 
of the Union Traction Company, being indebtedness outstanding at the time 
the respective leases were executed, and the failure of the Traction Company 
to hold the railroad companies harmiess therefrom ; allèges the insolveney 
of the Union Traction Company, that It was subject to be dissolved under the 
laws of the state of Illinois, and that judicial proceedings had already been 
commenced for that purpose. The bill further allèges that since the exécution 
of the leases the offlcers and directors of the North and West Chicago Com- 
panies hâve been designated and selected by the Union Traction Company, and 
that until July 23, 1903, ail the directors and offlcers of both railroad com- 
panies were offlcers or persons in the service of the Union Traction Company ; 
that at a meeting of the directors of the North Chicago and West Chicago Com- 
panies on July 23, 1903, each of the directors^one at a time, resigned — the 
meeting being controlled by the ofiîcers of the Union Traction Company, and a 
new board of the companies was elected by the remaining directors, who pro- 
ceeded to elect a président; that the proceedings were secret, without prior 
notice of the holding of the meeting to any stockholder of either company, 
and that no stockholder voted, except as some of the directors may hâve been 
stockholders, and to an amount not constitutlng a substantial minority of th^^ 
shares of stock in either company ; that a majority of the offlcers and directors» 
so elected were not and are not stockholders in either company, but are stock- 
holders or in the service of the Union Traction Company, and were selected 
by that company, prior to their élection, to serve the interests of the Traction 
Company. The bill then charges that, at the request and direction of the 
offlcers and attorneys of the Union Traction Company, the directors of the 
North Chicago and West Chicago Companies adopted a resolution authorizing 
the exécution to the Union Traction Company of a new lease and tripartite 
agreement, subject to the approval of the holders of a majority of the stock 
of the North Chicago and West Chicago Railroad Companies, at a stockholders' 
meeting to be called for that purpose, and that such amendatory agreement be 
executed and deposited in escrow, to be delivered to the Traction Company 
when approved by a majority of the stockholders of each of said companies, 
vyhieh spécial meeting was called for August 18, 1903. By this amended agree- 
ment the stocks on deposit with the Illinois Trust & Savings Bank of Chicago, 
as trustée under the tripartite agreement of June 1, 1899, continued to be held 
upon certain trusts declared in the new proposed agreement ; and it is charged, 
with respect to the 20,000 shares of North Chicago Company stock so held, and 
worth $2,000,000, and the 32,000 shares of West Chicago Company stock so held, 
and now worth $1,600,000, which under the former leases the lessors had the 
right to apply toward the payment of their claim against the Union Traction 
Company, that by the new agreement thèse rights are waived; that by the 
proposed amendatory lease the demised property was granted during the fuU 
term of 984 years, the rental was reduced in the case of the North Chicago 
Company from 12 per cent, upon the capital stock to 6 per cent., and In the case 
of the West Chicago Company from 6 per cent, to 4 per cent., and other changes 
were made, stated in the bill. The bill prayed that the shares of stock so de- 
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poslted wlth the Illinois Trust & Savîngs Bank might be subjected to the pay- 
aient of the amount due to the North Chicago Company by the Traction Com- 
pany, and that the latter company might be enjoined from voting such stock, 
or directing how it should be voted, upon the question of adopting the proposed 
amendatory agreements, and that the trustée and the North and West Chicajo 
Companies, respectively, might be enjoined from voting or permitting the 
shares of stocli to be voted ; that a receiver be appolnted of such stoclî, "sub- 
ject, however, to said rights, if any, which it may appear that any persons 
or receivers may rightfully hâve therein"; that the custodian be restrained 
from delivering the amendatory agreement; that the parties be restrained 
from modifying or changing the lease, upon tlie ground that the proposed leases 
were ultra vires the North and West Chicago Companies, respectively. On 
the same day the North Chicago Company flled its pétition in this suit, pray- 
ing the court for an injunction restraining the parties complainant and their 
solicitors, the appellants hère, from any interférence, both with the meeting 
so proposed to be held, and from obtaining any writ of injunction from any 
other court to that end, in which pétition the receivers joined. And upon that 
day the court below entered a restraining order and order to show cause why 
a temporary injunction should not issue as prayed for. The matter was con- 
tinued from time to time until October 9, 1903, when the court below entered 
an order directing that the restraining order of August 15, 1903, be continued, 
and "made a permanent order of injunction, to prohlbit and prohlblting each 
and every of the respondents, accordlng to its terms, until the final decree of 
the court upon a full hearing of said pétition." The order so continued in force 
is as follows : 

"It Is ordered that the said respondents mentioned in said pétitions, D. A. 
Kohn, James J. Townsend, Thomas A. Moran, Levy Mayer, Isaae H. Mayer, 
Cari Meyer, W. J. Buckley, and Simon Straus, and ail other stockholders of 
the said défendant company, their attorneys, solicitors, agents, représentatives, 
and servants, be, and they hereby are, restrained, until the hearing of the 
motion for the temporary injunction upon notice as hereinafter mentioned, and 
until the further order of this court, from in any way interfering with or pre- 
venting any other stockholder or stockholders of défendant company, or their 
proxy or proxles, from voting at the spécial meeting of the stockholders of 
défendant company referred to in said pétitions, called by said défendant com- 
pany to be held on the 18th day of August, 1903, at 2 o'clock p. m., or on such 
other day, if any, as may be appolnted for an adjourned meeting by the stock- 
holders attending, pursuant to such call, on the question of the approval or 
disapproval of each of said amendatory agreements in said pétitions referred 
to, or from preventing or Interfering with such défendant company in holding 
such meeting, or in permitting at such meeting each stockholder of record of 
said défendant company, présent in person or by proxy, to vote upon the ques- 
tion of the approval or disapproval of each of said amendatory agreements, 
or in certifying the resuit of such vote to this court under its corporate seal, 
as contemplated and provided In and by the order of this court entered herein 
on July 28, 1903, and particularly from instituting or commencing, prosecuting, 
or carrying on any suits or proceedings in any other court, or from suing out 
or enforcing any wrlts of injunction from any other court, to prevent or inter- 
fère with any stockholder or stockholders of this défendant company, or his or 
their proxy or proxles, from or in voting at said meeting so to be held on the 
18th day of August, 1903, or on such other day, if any, as may be appolnted 
for an adjourned meeting by the stockholders attending, pursuant to the call of 
such meeting, upon the question of the approval or disapproval of said amenda- 
tory agreements, or either of them, or to enjoin or restrain this défendant from 
holding said meeting, or from permitting each stockholder of record of said 
défendant company, présent In person or by proxy, to vote at such meeting 
upon the question of the approval or disapproval of each of said amendatory 
agreements, and certifying the resuit of such vote to this court under its cor- 
porate seal ; and that they also be in llke manner restrained from in any 
way interfering with the proper conduct of such meeting, or the vote of any 
stockholder or stockholders, or their authorized proxy or proxles, at such meet- 
ing, or with the conduct of such meeting as prescribed and directed by the 
said order of this court above mentioned, or with the carrying out or into 
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effect of any vote or action taken by said stoekholders at said meeting, includ- 
ing the delivery of said amendatory agreements, if se approved, and that the 
hearing of the said motion for a temporary Injunction be, and the same Is 
hereby, set down for Monday, August 17, 1903, at 10 :30 o'clock a. m." 

On .Tuly 28, 1903, pétitions were flled in the three creditors' suits by the 
respective corporations défendants, setting forth the proposed modifications of 
the leases as herein stated, and praying that the receivers.might be instructed 
to joln in sueh modification aud to exécute the new agreements ; and on the 
same day the receivers filed their pétitions, stating the flling of the pétitions 
by the respective défendants, and asking for instructions. No persons were 
made parties to those pétitions, nor was any process issued thereon ; but on 
August 14, 1903, upon the pétition of the receivers of the Union Traction Com- 
pany, the court authorized the receivers to direct the Issuance of proxies to 
vote the stock held by the trustée to the persons who had been selected by the 
Union Traction Company. 

Under thèse circumstances the stoekholders' meeting was held on August 18, 
1903, and the action of the boards of directors of the several eompanles ratifled 
and conflrmed; and the court below on the same day dlrected the receivers 
to approve of and joln in the exécution of the new leases and new tripartite 
agreement. 

From the order of Octobei 9, 1903, thls appeal Is taken. 

Levy Mayer and Thomas A. Moran, for appellants. 
John S. Miller and Charles H. Aldrich, for appellees. 

Before JENKINS and BAKER, Circuit Judges, and BUNN, Dis- 
trict Judge. 

JENKINS, Circuit Judge (after stating the facts as above). The 
rule is axiomatic that the courts of the United States should not inter- 
fère with proceedings in the courts of the state, except so far as may be 
necessary to assert and protect a rightful jurisdiction. The rule is 
emphasized by the provisions of a statute as old as the judicial System 
of the United States : "The writ of injunction shall not be granted by 
any court of the United States to stay proceedings in any court of a 
state, except in cases where such injunction may be authorized by any 
law relating to proceedings in bankruptcy." Rev. St. § 780 [U. S. 
Comp. St. 1901, p. 581]. The rule is reciprocally recognized and gen- 
erally observed by both state and fédéral courts, because it is essential 
to the maintenance of harmony and indispensable to the orderly ad- 
ministration of justice. The rule has been declared and its limitations 
established by the ultimate tribunal, and is so well recognized by the 
profession that but for the importance of the case under considération, 
and the eamest controversy of counsel with respect to the rule, we 
should deem a référence to the authorities unnecessary. We need not 
now review the numerous décisions which hâve led up to the final set- 
tlement of the rule, but a brief référence to some of them may not be 
out of place. 

In Freeman v. Howe, 24 How. 450, 16 L. Ed. 749, it was ruled that 
property held by a marshal under a writ from a fédéral court could not 
lawfully be taken from his possession by a proceeding issuing from a 
state court ; and this upon the ground that the possession of the marshal 
was the possession of the court, and that no other court with merely 
concurrent authority could be allowed to disturb that possession. In 
Buck V. Colbath, 3 Wall. 334, 18 L. Ed. 257, where under similar cir- 
cumstances the marshal was sued in trespass for taking the goods. 
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it was held that the action did not corne within the principle of Free- 
nian v. Howe, because the action did not seek to interfère with the pos- 
session of the property taken. As the ofiScer must détermine for him- 
self whether the property which he proposes to seize is legally liable to 
be taken, he is not protected by his writ if he takes property belonging 
to others than the défendant in the writ, and may be sued therefor in 
another court of compétent jurisdiction. Recognizing the rule that 
the tribunal which has obtained jurisdiction of a case has exclusive 
right to décide every question arising in the case, the court states that 
the rule is subject to limitations, and is confîned to suits between the 
same parties or privies, seeking the same relief or remedy, and to such 
questions or propositions as arise ordinarily and properly in the prog- 
ress of the suit first brought, and does not extend to ail matters which 
may by possibility become involved in it. 

In Moran v. Sturges, 154 U. S. 356, 14 Sup. Ct. 1019, 38 L. Ed. 
981, the court reviews the various décisions, affirming the principle 
declared in Buck v. Colbath, and seems to approve the principle that 
"courts, for the purpose of protecting their jurisdiction over persons 
and subject-matter, may enjoin parties who are amenable to their pro- 
cess and subject to their jurisdiction from interférence with them in 
respect of property in their possession, or identical controversies there- 
in pending, by subséquent proceedings as to the same parties and sub- 
ject-matter in other courts of concurrent jurisdiction," and also ap- 
proves of a remark by Mr. Justice Miller in Buck v. Colbath, that : 

"It is not true that a court, having obtained jurisdiction of a subject-matter 
of a suit, and of parties before it, tliereby excludes ail other courts from the 
right to adjudicate upon other matters having a very close connection with 
tliose before the flrst court, and in some Instances requiring the décision of the 
same questions exactiy. In examining into the exclusive character of the juris- 
diction of such cases, we must hâve regard to the nature of the remédies, the 
character of the relief soughti and the Identity of the parties in the différent 
suits." 

In Moran v. Sturges the court sustains the exclusive jurisdiction of 
the United States District Court in admiralty over the subject-matter, 
and that the proceeding in the state court was an unlawful interférence 
with the proceedings in the admiralty. 

In re Chetwood, 165 U. S. 443, 17 Sup. Ct. 385, 41 L. Ed. 782, the 
gênerai principle stated is reaffirmed and declared to be firmly estab- 
lished. 

In Central National Bank v. Stevens, 169 U. S. 432, 18 Sup. Ct. 403, 
43 L. Ed. 807, the court reviews the various cases bearing upon the 
subject and reaffirms the rule. 

In Farmers' Loan & Trust Company v. Lake Street Elevated Rail- 
road Company, 177 U. S. 51, 20 Sup. Ct. 564, 44 L. Ed. 667, the prin- 
ciple is thus declared : 

"The possession of the res vests the court which has flrst acqulred jurisdic- 
tion with the power to hear and détermine ail controversies relating thereto, 
and, for the time being, disables other courts of co-ordlnate jurisdiction from 
exercising a like power. Thls rule is not restricted In its application to cases 
where property has been actually seized under judieial process before a second 
suit is instituted in another court, but it often applies as well where suits are 
brought to enforce liens against spécifie property, to marshal assets, administer 
trusts, or liquidate insolvent estâtes, aud in suits of a similar nature." 
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We hâve had occasion not infrequently to speak to this rule, follow- 
ing, as we thought, the pronouncement of the ultimate tribunal with 
respect to its scope and limitations. Central Trust Co. v. Grantham, 
83 Fed. 540, 27 C. C. A. 570 ; Leathe v. Thomas, 97 Fed. 136, 38 C. 
C. A. 75; Baltimore & Ohio Railroad Company v. Wabash Railroad 
Company, 119 Fed. 678, 57 C. C. A. 322 ; McDowell v. McCormick, 
121 Fed. 61, 57 C. C. A. 401 ; Woods v. Root, Secretary of War, 123 
Fed. 402, 59 C, C. A. 206 ; Copeland v. Bruning (C. C. A.) 127 Fed. 
550. 

In Baltimore & Ohio Railroad Company v. Wabash Railroad Com- 
pany we stated the rule to be as follows : 

"It is settled that, when a state court and a court of the United States may 
each take jurisdiction of a matter, the tribunal whose jurisdiction first attaches 
holds it, to the exclusion of the other, until its duty Is fully performed, and the 
jurisdiction Involved is exhausted. Harkrader v. Wadley, 172 U. S. 148, 19 
Sup. et. 119, 43 L. Ed. 399 ; Farmers' Loan & Trust Oo. v. Lake Street El. 
R. Co., 177 U. S. 51, 20 Sup. Ot. 564, 44 L. Ed. 667. We hâve followed this rule, 
declaring 'that the court vvhich first obtaius possession of the res or of the con- 
troversy, by priority in the service of its process, acquires exclusive jurisdic- 
tion for ail the purposes of a complète adjudication.' 505,000 Feet of Lumber. 
24 U. S. App. 509, 517, 12 C. C. A. 628, 65 Fed. 236. The rule Is not only one 
of coniity, to prevent unseemly conflicts between courts whose jurisdiction em- 
braces the same subjeet and persons, but, between state courts and those of 
the United States, it Is something more. 'It Is a principle of right and law, 
and therefore of necessity. It leaves nothing to discrétion or mère convenienee.' 
Oovell V. Heyman, 111 U. S. 176, 4 Sup. Ct. 355, 28 L. Ed. 390. The rule is not 
llmlted to cases where property bas actually been seized under judicial process 
before a second suit is instituted in another court, but it applies as well where 
sults are brought to enforce liens against spécifie property, to marshal assets, 
administer trusts, or liquîdate insolvent estâtes, and in ail suits of a llke na- 
ture. Farmers' Loan & Trust Co. v. Lake Street El. R. Co., supra ; Merritt v. 
Steel Barge Co., 24 C. C. A. 530, 79 Fed. 228, 49 U. S. App. 85. The rule is 
limited to actions which deal either actually or potentially with spécifie prop- 
erty or objects, Where a suit Is strictly in personam, in which nothing more 
than a Personal judgment Is sought, there is no objection to a subséquent action 
in another jurisdiction, either before or after judgment, although the same is- 
sues are to be tried and determined ; and this beeause It neither ousts the 
jurisdiction of the court in which the first suit was brought, nor does it delay 
or obstruct the exercise of that jurisdiction, nor lead to a conflict of authority 
where each court acts in accordance with law. Stanton v. Bmbry, 93 U. S. 
548, 23 L. Ed. 983 ; 8 Rose, Notes, 1010. The doctrine Is lueldly stated by Judge 
Thayer in Merritt v. Steele Barge Co., supra. Subjeet to the conditions stated, 
where jurisdiction, concurrent with the state court, exists In the fédéral court, 
parties hâve the right- — the necessary diversity of citizenship exlstlng — to in- 
voke that concurrent jurisdiction, and it may not be denied them." 

The difficulty lies not in an understanding of the principle of the 
rule, but in applying it correctly to the various cases as they arise. 
Bearing in mind, as stated in Buck v. Colbath, supra, that jurisdiction 
rightfully assumed does not "exclude ail other courts from ail right 
to adjudicate upon other matters having a very close connection with 
those before the first court, and in some instances requiring a décision 
of the same questions exactly," and that, in determining the question 
of exclusive jurisdiction, "we must hâve regard to the nature of the 
remédies, the character of the relief sought, and the identity of the 
parties in the différent suits," it remains to ascertain the nature of the 
bill filed in the creditors' suit, the relief sought and allowable under the 
bill, the issues thcrein proper to be resolved and determined by the 
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court below, the parties involved and their relations to the matter, and 
the nature and object of the bill filed in the state court, in order to dé- 
termine the question whether the latter suit is an unjust interférence 
with the rightful jurisdiction of the court below. 

The bill is a creditors' bill founded upon the Judgment for $060,- 
081.22, recovered April 32, 1903. It sets forth the ownership by the 
North Chicago Company of certain franchises and railroads, subject 
to the mortgage of $3,171,000, and another mortgage of $1,614,000, 
the lease of the property to the Union Traction Company of June 1, 
1899, and the deposit of the shares of stock stated in the lease ; that the 
Company has no other property which could be subjected to the pay- 
ment of its debts ; that it has a floating indebtedness of about $2,316,000, 
presently maturing, and which the Union Traction Company had by its 
lease agreed to pay or renew; that, if the Union Traction Company 
fully kept ard performed the terms of the lease, there would be adé- 
quate provision for the payment of the floating indebtedness and of the 
interest upon the bonded debt ; that the corporate life of the défendant 
corporation is for a term of 99 years from February 14, 1859 ; that 
the city of Chicago claims that a large number of the franchises of the 
défendant would expire in the year 1903, and in subséquent years 
(some of them on the 30th of July, 1903), and had threatened that, un- 
less the Union Traction Company should consent to terms satisfactory 
to the authorities of the city, the right and privilège of transporting 
passengers would be sold by the city to some one other than the railroad 
Company, with the effect, substantially, of transferring to other persons 
the franchises owned by the défendant corporation, and leased to and 
exercised by the Union Traction Company — and charged that the city, 
oppressively, illegally, and unreasonably, would entertain no applica- 
tion for the renewal of the franchise unless the défendant company 
would renounce, abandon, and repudiate the obligation and authority 
claimed to hâve been conferred and imposed by the Législature of the 
State, and the right claimed to hâve been granted for the opération of 
certain of their railways during the period of 99 years from February 
14, 1859 ; that that action of the city had destroyed the crédit of the de- 
fendant corporation, so that it is impossible to obtain a renewal of its 
floating indebtedness, the crédit of the Union Traction Company had 
been destroyed, and the company was insolvent; that, in case of de- 
fault by the Union Traction Company in the performance of the condi- 
tion of the lease, the only property which the défendant possesses, 
which could be used for the satisfaction of its debts, would be the sev- 
eral street railways owned by it along the routes mentioned, with their 
equipment and appurtenances, and 2,501 shares of the capital stock of 
the North Chicago City Railway Company, and that the dividend pay- 
able upon that stock under the lease would be insufficient to pay the 
interest upon the mortgages ; that the railroads owned by the défend- 
ant corporation are incapable of being properly operated apart from 
the gênerai System of railways owned by the North Chicago City Rail- 
way Company; and that the earnings of the railroads owned by the 
défendant corporation, if separately operated, would not suffice to pay 
the deficiency of interest upon the mortgage debts of the défendant. ït 
then sets forth the tripartite agreement previously herein stated, and the 
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deposit thereunder of the 20,000 shares of the capital stock of the de- 
fendant ; that, if the franchises and charter rights of the Union Trac- 
tion Company and lessor company with respect to street occupancy 
are protected and preserved intact until they can be fully determined 
by final decree, the value of the franchises and property will be greatly 
augmented, and the fund for the payaient of creditors greatly increased ; 
that the corporation had not theretofore applied any Si the rentals re- 
ceived from the Union Traction Company under the lease to the pay- 
aient of any of its floating indebtedness, and does not intend so to 
apply the rentals. It then prays judgment as foUows: First. That a 
receiver be appointed to take possession of ail the property of the de- 
fendant corporation, and to enforce its rights in respect to the lease to 
the Chicago Union Traction Company, and in respect to the tripartite 
agreement. Second. That the complainant's rights may be ascertained, 
and its priority upon the income and assets of the défendant corpora- 
tion be established and enforced ; that the rights of ail other creditors 
may be ascertained; and that the court will marshal the assets and 
administer the funds, ascertaining the respective liens and priorities, 
and decree and enforce the rights of ail creditors as they may be finally 
ascertained upon interventions or applications of each such creditor or 
lienor. Third. That if the income of the property, and the sale of 
such portions of it as may be sold without détriment to the value of the 
remainder, shall prove insufficient for the payment of the claims, the 
entire property be sold, and the proceeds be applied to the payment of 
the debts in due order of priority, "and the surplus, if any, distributed 
among the stockholders in such manner as the court may direct." 

The bill was confessed by the North Chicago Company, the sole 
défendant therein, and no issue was raised or presented , for judicial 
détermination. 

The bill, it will be observed, is a creditors' bill, seeking the pay- 
ment of the complainant's judgment in the first instance, and, in 
subordination thereto, the payment of the claims of other creditors, 
and, being confessed, the matter becomes one of mère administration. 
It was, of course, proper for the court to take into its possession, upon 
the bill filed against the Union Traction Company, the custody of 
the railroad. The North Chicago Company was not in possession 
and was not operating any road. Its entire property was leased to 
the Union Traction Company. Its entire income consisted in the 
rentals received from the Union Traction Company. It had no dis- 
bursements to make from that income in respect of its debts, except 
upon default by the Union Traction Company, for the interest upon 
its mortgage and fîoating indebtedness was to be paid by the lessee, 
and the principal of the indebtedness to be paid or renewed by it 
as it should mature. The rental was manifestly a fixed percentage 
of the capital stock of the North Chicago Company intended for dis- 
tribution among its stockholders. So that practically ail that the court» 
below, through its receivers, could obtain from the North Chicago Com- 
pany, were the rentals payable by the Union Traction Company, and 
thèse rentals could undoubtedly hâve been applied to the payment of 
the complainant's debt ; but in fact, with the consent of the complain- 
ant, and under the order of the court, the receivers paid to the stock- 
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hoîders of the North Chicago Company, as dividends upon stock — ex- 
cept as to the stock held in trust — $265,723 on account of rentals due 
July 15 and October 15, 1903. 

The bill, then, being a mère creditors' bill, with possibly the right 
of the. court in a proper proceeding to détermine and assert the rights 
of the défendant corporation as against the city of Chicago, the duty 
of the court would seem to be clear, and that was to marshal assets, to 
collect the rentals to become due under the lease, to protect the rights 
of the North Chicago Company under the lease, to obtain satisfaction 
of the complainant's debt and of ail other debts due by the company, 
to enforce payment of those debts from the lessee company, which had 
obligated itself to pay them, and if a sale were not necessary to accom- 
pHsh this, and the Union Traction Company was not able to meet its 
obligations under the lease, to take from it possession of the leased 
property and return it to the lessor, for the receivership did not operate 
to dissolve the corporation or to suspend its corporate faculty. 

We now come to the nature of the bill filed in the state court, the 
prosecution of which was enjoined. It was presented by certain stock- 
holders of the North Chicago Company, on behalf of themselves 
and ail other stockholders, against the Union Traction Company, the 
Illinois Trust & Savings Bank, and certain individual défendants, 
the receiver not being a party to the bill. It charges that the judg- 
ments obtained by the Guaranty Trust Company were recovered in' 
collusion with the Union Traction Company, and for debts which 
the latter company was bound, under its lease, to pay and discharge ; 
that the directors of the North Chicago Company were officers, at- 
torneys, or persons in the service of the Union Traction Company; 
that, at a spécial meeting of the board of directors, held secretly and 
without notice, and which was controlled by the officers and attorneys 
of the Union Traction Company, each of the directors separately 
resigned, and a new board of directors was elected; that the stock- 
holders had no voice in the sélection of the directors, and were de- 
prived of the right to vote; that the majority of the officers and 
directors then elected were not interested in the North Chicago Com- 
pany, but ail of them were interested, as stockholders or otherwise, 
in the Union Traction Company, and are subservient to and under the 
control of that company; that, at the request and by the direction of 
the officers of the Union Traction Company, this board of directors 
adopted a new lease with the Union Traction Company, subject to the 
approval of the holders of a majority of the stock of the North Chicago 
Company at a stockholders' meeting to be called for that purpose ; and 
the agreement there adopted was deposited in escrow, to be turned over 
when approved by a majority of the stockholders, and when a like 
agreement by the West Chicago Company should be made and delivered 
to the Traction Company. By the provisions of the amendatory lease, 
the term was extended from 99 years, as specified in the original lease, 
to 984 years, and the rental was reduced from 12 per cent, to 6 per cent. 
upon the stock of the North Chicago Company, and that the rights re- 
served to the North Chicago Company with respect to the 20,000 
shares of stock deposited under the tripartite agreement were waived ; 
that the Union Traction Company claimed the right and threatened 
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to require the bank trustée to vote the shares of deposited stock in ac- 
cordance with the directions of the Traction Company. It is claimed 
by the bill that, in the absence of législative authority, the proposed 
lease is ultra vires the North Chicago Company; that, if otherwise 
valid, the consent of every stockholder was necessary, and that a single 
dissenting stockholder could enjoin its exécution ; that the Union Trac- 
tion Company has no power of ownership over the shares of stock so 
deposited, and no power or right to vote that stock. The bill prayed 
a decree enjoining the voting of the stock upon the question of the 
ratification of the proposed amendatory lease, for an accounting be- 
tween the North Chicago Company and the Union Traction Company, 
and the payment by the latter of the amount found due, in the payment 
of which default had been made by the Traction Company, and that 
the shares of stock deposited may be sold in such manner as the court 
niay direct to satisfy the debt, "subject to such rights, if any, which 
it may appear that any person or receivers may rightfully hâve in and 
to any such shares of stock" ; that the proposed modification of the 
lease or tripartite agreement may be enjoined, and for a gênerai relief 
in the premises. 

Does the prosecution of this suit in any way encroach upon the right- 
ful jurisdiction of the court below? It in no way seeks to take from the 
receivers the possession of any physical property of the North Chicago 
Company. It in no way affects the receivers in the management of the 
property under their receiverships. It in no way affects any issue 
presented under the creditors' bill, or arising under any intervening 
pétition. Under a well-recognized principle, the court below might» 
at the commencement of the proceedings under the creditors' bill, hâve 
directed the receivers of the Union Traction Company to disavow the 
lease, and to account only for a fair rental value during possession of 
the property by the receivers. It did not do that, but ratified the 
lease by directing payment of rental thereunder, and ail parties treated 
the- lease as existing. The complainants in the bill in the state court 
sought to prevent an extension of the term of the lease for a long period 
at a greatly reduced rental. That was matter which concerned the 
parties to it, and with which the receivers had rightfully nothing to do. 
There was no controversy respecting it under the creditors' bill. There 
could be none, for, according to the allégations of the bill in the state 
court, the North Chicago Company, the sole défendant to the credit- 
ors' bill, controlled by the Union Traction Company, consented to the 
proposed amendment, and petitioned the court, in which the receivers 
united, to enjoin the stockholders of the company from asserting their 
supposed rights with respect to the alleged wrongful action of the 
board of directors of the North Chicago Company. Ail this has noth- 
ing to do with the marshaling of the assets of the North Chicago Com- 
pany, and the subjection of them to the payment of its creditors. Sure- 
ly, when the Union Traction Company has assumed the payment of ail 
of the debts of the North Chicago Company, and has failed in its obli- 
gation, and has obtained control of the directors of the North Chicago 
Company, so that they act solely in the interest of the Union Traction 
Company, it ought not to be permitted that, ex parte, without oppor- 
tunity of hearing, or at ail, the stockholders of the North Chicago Com- 
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pany should be enjoîned from asserting their supppsed rights în a 
proper forum. We do not undertake to pass upon the allégations of 
the bill filed in the state court. We must assume for the présent pur- 
pose that they are true. We only say that the assertion of those rights 
in a State court neither interfères with the possession of any property 
in the hands of the receivers, nor with any issue raised by, or proper to 
be adjudicated under, the creditors' bill. But it is said that the 
court below had the power to direct and require the debtor to exécute 
any instrument necessary for the protection of the res, and that, in 
the administration of the three estâtes, the North Chicago Company, 
the West Chicago Company, and the Union Traction Company, the 
court could compose and settle différences between them as matter of 
administration of the estate, and that the modification of the lease agree- 
ments was in the nature of settlement. We may concède that the court 
may require the exécution by the debtor of any instrument necessary 
for the protection of the res, and may compromise disputes be- 
tween the différent estâtes with respect to the res before the court; 
but we are not prepared to say that the court, in the administration of 
thèse three estâtes, could compel the lessor companîes, against their 
will, to extend the lease of their lines of railway from 99 years to 984 
years, or require them to abate for that long period the rental which had 
been agreed upon. The court has that property in possession tempo- 
rarily, and to conserve it in the interest of the creditors, and to return 
it when those claims are satisfied, or to dispose of the property, as it ex- 
ists, by sale. We cannot, however, believe that it can be properly within 
the province of the court to corapel a debtor company to extend the 
lease of its property from 99 to 984 years to a confessedly insolvent 
corporation at a greatly reduced rental. That would not be adminis- 
tration, but the exercise of contractual capacity lodged not with the 
courts, but with the parties. It might with equal propriety be said that 
it was within the power of the court, as an act of administration, in 
a suit to which the city of Chicago was not a party, to détermine the 
right of the city with respect to the use of its streets by thèse railway 
corporations. That right might be adjudicated in an independent suit, 
or by an ancillary bill, to which the city should be made a party, be- 
cause such a proceeding would be in protection of the res, and its pos- 
session by the receivers, under the allégation that the city is threaten- 
ing and about to tear up the railway tracks. That would be judicial 
action, not administrative action. Without question the combination 
of ail the railways under one management and control is an impérial 
scheme, possibly conducive to the public welfare, possibly bénéficiai to 
the three corporations interested, and possibly lifting the Union Trac- 
tion Company eut of its insolvent condition; but the property was 
not taken by the court to carry out grand schemes founded on sup- 
posed future benefits. It has the property simply to conserve it in 
the interests of creditors ; caring for it, indeed, with due regard to pub- 
lic interests, because it is impressed with a public service. But a scheme 
like that proposed should be entered upon and carried out by those 
interested and whose money is at stake, and should not be imposed 
upon them in invitum through the action of the court. It is said, 
however, that the three corporations were consenting parties, and that 
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the appellant stockholders of the one corporation are bound by the act 
of their board of directors. That is begging the question, for their 
bill in the state court charges fraud in the consummation of the schéma ; 
that, while seemingly the action of the three several boards of direct- 
ors of the three several corporations, it was in fact only the action 
of the Union Traction Company, operating in its own interest and 
against the interest of the lessor companies. It is also charged that 
the action of the boards of directors of the two lessor companies was 
ultra vires the corporation, and that no such lease is authorized by law. 
If that be true, the stockholders are not estopped bv the act of their 
directors. Ward v. Joslin, 186 U. S. 142, 22 Sup. Ct. 807, 46 L. Ed. 
1093. If the suit, so far as it seeks a receiver of the stock in the hands 
of the trustée, may be deemed an interférence with its constructive 
possession by the receivers of the fédéral court, and therefore objection- 
able, the appellants should not be prevented from prosecuting in the 
forum of their choice because they hâve sought too much. They would 
still be entitled to prosecute their suit with respect to so much there- 
of as attacks the action of their board of directors and the validity of 
the amended lease and amendatory tripartite agreement. Such prose- 
cution would not trench upon the rightful jurisdiction of the court be- 
low. 

Anxious to préserve the fédéral jurisdiction from improper inter- 
férence by a State tribunal, we are equally desirous that there should 
be no improper interférence with the rightful jurisdiction of a state 
court by a fédéral tribunal. We are unable to perceive that the prose- 
cution in the state court of the suit enjoined by the decree appealed 
from does in any way interfère with the possession of the res by the 
receivers, or encroaches upon any rightful jurisdiction under this cred- 
itors' bill. 

The decree or order of October 9, 1903, is reversed, and the cause is 
remanded, with the direction to the court below to set the same aside, 
and to vacate the order of August 15, 1903, and to dismiss the pétition 
of the North Chicago Company fîled August 15, 1903. 
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JONES. 

(Circuit Court of Appeals, Ninth Circuit. May 2, 1904.) 

No. 987. 

1. Mastee and Seevant— Dutt of Masteb— Sate Place to Woek. 

It is the absolute duty of a master to provide a reasonably safe place 
in which the servant shall vrork, having regard to the Ivind of work and 
the conditions under whieh it must necessarily be performed. 

2. Same— Inspection or Mine— Bight op Mineb to Rely on Pekfobmanoe 

OF Dutt by Owneb. 

It is not the duty of a miner employed to operate a drill in a mine to 
Inspect the tlmbering or the condition of the rock above him, but he 
has the right to assume that the master bas performed his duty in mak- 
Ing the place where he is dlrected to work reasonably safe, and to pro- 
ceed with his work in reliance on such assumptlon, unless a reasonably 
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prudent and intelligent man, in the performance of his work, would 
hâve learned facts from whlch he would hâve apprehended danger to 
himself. 

3. SaME— ASSUMPTION OF RiSK. 

While a person entering voluntarily into a contract of service assumes 
ail the risUs and hazards ordinarily incident to the employmeut, and 
such as are liable to arise from defects whlch are patent and obvlous to 
a person of his expérience and understanding, he does not ordinarily 
assume risks arising ont of the négligence of the master. 

4. Samb— Injuey of Servant— Fellow Servants. 

A mine ovrner cannot avoid liability for the injury of a miner, arising 
from his failure to perform the absolute duty he owes to employés to 
make proper inspection, and to provide a reasonably safe place for the 
miners to work, by delegating such duty to one who is in another re- 
spect a fellow servant of the miner injured. 

In Error to the Circuit Court of the United States for the District 
of Orcgon. 

For opinion below on motion for new trial, see 134 Fed. 675. 

This is an action for damages for personal injuries sustained by the de- 
fendant in error while vvorklng in one of the mines of the plaintiff in error. 
It is alleged in the complaint that the plaintiff (défendant in error) was at 
the time of his injury, on February 13, 1902, and for some time prier thereto 
had been, in the employ of the défendant company in the capacity of miner 
and machineman; that at the time of the injury he was working as ma- 
chineman in the west end of the Bodero stope of the defendant's mine, and 
on the floor thereof next to the top floor ; that the ore and rock in the mine 
are loose and liable to cave, and more particularly in the roof of the stopes ; 
that it was therefore necessary for the défendant, in working the mine, to 
cause timbers and lagging to be placed thereiu, and in the roof of the stopes, 
from time to time, as the work progressed, to make the same safe, and to 
inspect or cause to be inspected the roof of the stopes and places in and 
about the mine, and that it "was the duty of the sald défendant miring 
company to cause the said place where this plaintiff was engaged, ordered, 
and directed to be and work to be safe, and to hâve the roof of said stope 
timbered so as to make the same safe; that, at the point where this plain- 
tiff was engaged as aforesald, the said défendant had theretofore excavated 
a large chamber, more than 40 feet in length by 10 feet in width, the roof 
thereof being then and there 10 feet and more from the floor of said stope, 
which sald roof, owing to the character and condition of the rock tlierein, 
became dangerous and unsafe. and it became and was the duty of the said 
défendant to cause the same to be timbered and braced so that the sald 
roof could not fall, and to inspect said roof in order to ascertain and pre- 
vent rocks and ore from falling from the roof thereof." It is further alleged 
that the défendant company put the plaintiff to work at the place Indicated 
without adequately securing the roof of the stope, and without providing 
any protection for the plaintiff, when, without any fault or négligence on 
his part, and solely on account of the négligence and carelessness of the 
défendant, a large mass of earth, ore, and rock fell from the roof of said 
stope, over, against, and upon the plaintiff, and inflicted upon him serions 
injury, as a resuit of which he is, and will continue to be, lame and crip- 
pled, and unable to perform any work calling for the exercise of physical 
exertion. 

The défendant. In Its amended answer, denied that the ore and rock in the 
mine were loose or liable tp cave ; denied that the roof of the stope was or 
had become dangerous or unsafe, or that it had been permitted to becôme 
dangerous or unsafe through any neglect on the part of the défendant ; 

H 3. Assumption of risk incident to employmeut, see note to Chesapeake & 
O. R. Co. V. Hennessey, 38 C. C. A. 314. 

H 4. See Master and Servant, vol. 34, Cent. Dig. § 393. 
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denied tbat a large mass of earth, ore, or rock fell from the roof of the 
stope and in,iured the plaintiff. And for a further défense to tbe action tlie 
défendant alleged, among otber tliings, that at the time and place thereiu 
stated the plaintiff was in the employ of the défendant as a miner, and was 
then operating a drill, and that one J. M. Davy was the shift boss of the 
men engaged in the work, and was a fellow servant of the plaintiff; that 
the face of the stope runs about two feet in advance of the timbers which 
were placed in the excavation to support the roof and walls, and that the 
machine that tbe plaintiff was using was placed under the timbers, which 
the défendant had caused to be placed there as fast as eould be done In 
advancing the work ; that tbe said place was perfectly safe and secure, and 
that no loose rock existed in the roof or walls; that the plaintiff had been 
direoted to put bis drill against the upper face of the stope, in solid rock, 
so as to make a hole that would be of service in extending the stope; that 
lower down in the face there was some rock that had been loosened by pre- 
vious work, which was intended to be barred down, and was not to be 
drilled; that the plaintiff, instead of doing as directed, and as a miner 
should bave done, set his drill rod against said loosened rock, though ad- 
monished by his associate miners not to do so, and proceeded to drill into 
the same ; that such drillwork had the effect of further loosening the rock, 
and finally to dislodge it, and tbat it fell towards the plaintiff, but without 
injury; that no rock whatever fell from the roof of the stope, and that the 
rock and débris that caused the alleged injury to the plaintiff was the re- 
sult of his disobedience of the orders of the foreman, and in no respect was 
it the resuit of want of care on the part of the défendant, or of tbe foremaa 
in charge ; that the timbering in tbe stope at the time was sound, safe, and 
perfect ; and that, if tbe plaintiff had exercised reasonable care, no accident 
could bave occurred. It was further alleged that the plaintiff knew at the 
time of the alleged injury of the condition of said stope, and tbe danger. If 
any, and assumed the risk thereof. It was also alleged that the injury to 
plaintiff was not incurred by reason of the matters stated in the complaiut, 
but in consetiuence of a faH which occurred to the plaintiff on his way home 
from the mine. 

The plaintiff testified that at the time he was Injured he was worklng In 
a chamber next to the top in the stope ; that he was set to work in that 
chamber on the morning of the accident by John M. Davy, the shift boss or 
foreman. The plaintiff had worked the day prevlous two floors below in the 
stope, but on tbe morning of tlie accident the shift boss had set him to work 
in this particular chamber, and showed him where to drill. He testified 
that the rock in front of him was solid; that he knew the face where he 
was drilling was solid and good. To the left there were two sets of timbers 
out, and his testlmony was to the effect that the rock that came down, and 
Injured him came from this untimbered section. 

AV. E. Wear, a mucker, who was working about 15 feet from the plaintiff 
at the time of the accident, testified that he saw the shift boss when he came 
in that morning and told the plaintiff where to put in the holes. The shift 
boss pointed out the places where the plaintiff was to put in the holes. He 
testified further that the groùnd seemed to be in f air condition, as far as he 
noticed ; that the plaintiff set up his machine, and went on drilling in the 
face of the stope ; that at about 10 or half past 10 In the morning he heard 
some falling ground. He saw the ground coming down. He saw the plain- 
tiff fall, and his ïight was knocked out, but his machine still kept running. 
After the accident the witness went up on the next floor, and found that ore 
had been worked back too far before timbers had been put In; that it was 
peculiarly dangerous, from the fact that there were no stulls or sprags run- 
ning from the timbers np to hold the ground in case It should slough or 
become air-slaked; that there should hâve been a sprag or a short stull put 
up from the timbers to the ground, to steady and support it. It was the 
duty of the shift boss to see that it was done. It was no part of tbe duty 
of the machinemen to see whether it was done or not. The machinemen 
were not supposed to be working under that groùnd. The witness was ques- 
tioned in his direct examination in respect to the work that was being done 
In this part of the mine at the time of the accident ThO questions and 
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answcrs were as follows: "Q. In order to do that work Uj a proper way, 
should thls ground up hère hâve been Inspected before a man was put In 
thereî A. It should hâve been; yes, sir. Q. Whose duty was It to do thatî 
A. It was the shift boss' duty. Q. If he had put thèse timbers in hère, or 
thls square set in hère, that accident would not hâve happened to him? A. 
Oh, no ; it could not hâve happened, because the rock could not hâve fallen. 
Q. In the absence of that, if they had put thèse sprags in, and held that up, 
that Injury could not hâve happened? A. I don't think it could. Q. If this 
ore had not been worked out up hère too close to there, would that probably 
hâve happened? A. No ; because it would bave rested over on thèse tim- 
bers. There would hâve been nothing to come down." Thla évidence tend- 
ed to show that the accident was caused by rock falling from above and to 
the left of where the plaintiff was working, and from ground unsupported 
by timbers. 

The testlmony on the part of the défendant tended to show that the stope 
where the plaintiff was set to work was completely timbered; that there 
was no ground near to the plaintiff that was not timbered at the time he was 
hurt; that there was a crack in the breast of the stope upon which he waa 
set to work; that above thls crack tlie stope was solid, but, below it, it 
was shattered and had settled down ; that the plaintiff started to drill below 
the crack In the loose, shattered ground; that a fellow workman told plain- 
tiff he had better bar that ground down; that he did not follow this advice, 
and the loose ground came down and roUed over, falling from the face of the 
stope in front of the plaintiff. The défendant also Introduced testlmony 
tending to show that plaintiff was not seriously hurt, but contlnued his work 
durlng the day ; that on the next day he admitted that in retuming home he 
fell whlle coming down a hlll, and hurt hls leg over again. 

The Jury rendered a verdict In favor of the plaintiff, and assessed his 
damages at $9,000. A judgment having been entered upon the verdict, the 
case is brought hère by the défendant upon a writ of errer. 

M. A. Foison and J. C. Moreland, for plaintifï in error. 
Thomas O'Day and Robertson, Miller & Rosenhaupt, for défendant 
in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

It is assigned as error that at the close of the testimony the court 
refused to direct the jury to find a verdict for the défendant, and that 
the court refused to give the foUowing instructions : 

"(1) If the jury should find that the plaintiff was injured from rock falling 
from above, and caused by the négligence of the shift boss In not putting up 
timbers, then the plaintiff cannot recover. 

"(2) The shift boss is and was the fellow servant with the plaintiff, and the 
plaintiff Is not entltled to recover. 

"(3) If the jury should flnd that the statement of plaintiff and hls wltness 
l8 true — that there was a space adjolnlng the place occupied by the plaintiff 
which was not covered, and the danger arising therefrom was known to the 
plaintiff — he cannot recover In thls action. 

"(4) The plaintiff, whlle working in the stope, had fuU knowledge of the 
danger of working where a roof was unprotected, and of the means employed 
to proteet him therefrom ; and, when he contlnued his work with such knowl- 
edge, he assumed the risk incident thereto, and cannot recover, If he was so 
Injured." 

There are other errors assigned, but the foregoing présent the con- 
trolling questions at issue. 

The main question of fact in controversy in this case was the lo- 
cality from which the rock fell that injured the plaintiff. It was con- 
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tended by the plaintiflf that it fell from the roof of the stope, and from 
a point that the défendant had neglected to timber as the ore was being 
removed. The défendant contended that it fell from the breast of 
the stope into which the plaintiff was drilling at the time of the in- 
jury. The pleadings and testimony presented this main question for 
the jury to détermine. The allégations of the complaint and the testi- 
mony on the part of the plaintiff tended to establish the fact that the 
rock fell from the roof of the untimbered stope. The allégations of the 
answer and the testimony on the part of the défendant tended to estab- 
lish the fact that the rock fell from the breast of the stope into which 
the plaintiff was drilling, and which had been lopsened from the wall 
by the opération of plaintiff's drilling, and that the stope above was 
completely timbered. 

As légal propositions in support of the plaintiff's case, it was contend- 
ed that it was the duty of the master to provide a reasonably safe place 
in which the servant was required to work. As légal propositions in 
support of the defendant's case, it was contended with respect to the 
place in which the plaintiff was set to work, first, that the danger to 
the plaintiff was apparent, and he assumed the risk of the employment 
and contributed to the resuit; second, that the défendant was not 
charged with the duty of furnishing and keeping the place in a safe 
condition. This défense was submitted to the jury by the court in an 
instruction that clearly and distinctly directed a verdict for the défend- 
ant, if the jury believed the testimony on the part of the défendant. 
The court said in its instructions : 

"If the Injury to the plaintiff was eaused by rock and other substances 
falling upon him from the drift in which he was working, and not from over- 
head, your verdict must be for the défendant." 

This instruction was certainly as favorable to the défendant as any 
instructions could be, upon the défense set up in the answer, and the 
testimony introduced in support of that défense. In view of this posi- 
tive instruction of the court, the jury must be presumed to hâve found 
as a fact that the rock fell from overhead, and not from the drift in 
which the plaintiff was working. 

With respect to that feature of the case, the court instructed the jury 
that: 

"It Is the duty of the master to furnish the servant a reasonably safe place 
and appliances with which to work, and to make such reasonable inspection 
of such place and appliances as to not subject the servant to unusual risks 
or dangers. And If you flnd from the évidence in this case that the défend- 
ant knew that the ground was loose and liable to cave at or near the point 
described by the évidence, or by a reasonable inspection could hâve known, 
and you further flnd that the plaintiff did not know, and It was no part of 
the plaintifC's duty to make an inspection for the purpose of ascertaining, the 
condition of said place, and you further flnd that the plaintiff was set to 
work, and, whlle so working, rocks came down from the upper chamber above 
the plaintiff, and he was thereby injured, then I Instruct you that your ver- 
dict must be for the plaintiff." 

This instruction was qualified by the following instructions: 

"Even though you should find from the évidence that the défendant was 
négligent in the matters complained of in the complaint, the plaintiff cannot 
recover, unless you further flnd that the plaintiff was himself free from con- 
130 F.— 52 
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tributory négligence whleh contrlbuted dlrectly to the Injury. Contrlbutory 
Degligence Is the failure to exercise that degree of care and diligence which 
an ordlnarlly prudent man would exercise under slmilar circumstances or 
simllarly sltuated." 

"A servant not only assumes the rlsks ordlnarlly Incident to hls employ- 
ment, but he also assumes such Increased risks as he may knowlngly and vol- 
untarlly undertake; and If the plalntiff went to work in a dangerous place, 
and the danger was apparent, or mlght hâve been discovered by the use of 
ordlnary intelligence or inspection, then he assumed such risk vFhen he under- 
took the work, and cannot recover." 

"The master is not required to be présent at the working place at ail tlmes, 
in person or by représentative, to protect a laborer from the négligence of hls 
fellow servant, or from hls own négligence in the constantly changing con- 
ditions of the work." 

There is no rule of law more firmly established than that it is the 
absolute duty of the master to provide a reasonably safe place in which 
the servant shall work, having regard to the kind of work, and the con- 
ditions under which it must necessarily be performed. Union Pac. Ry. 
Co. V. Jarvi, 69 Fed. 65, 3 C. C. A. 433; Western Coal Min. Ce. v- 
Ingraham, 70 Fed. 219, 17 C. C. A. 71 ; Railroad Co. v. Baugh, 149 
U. S. 368, 13 Sup. Ct. 914, 37 L. Ed. 772; Mather v. Rillston, 156 U. 
S. 391, 15 Sup. Ct. 464, 39 L. Ed. 464. If the jury believed the testi- 
mony on the part of the plaintifif, the safety of his employment depend- 
ed upon the proper timbering of the stope above and immediately ad- 
joining the place where he was set to work. He was not employed as 
a timberman, but as a miner and machineman, or driller. It was no 
more a part of his duty to inspect the timbering above him, or the condi- 
tion of the rock in the chamber above, according to the custom in that 
mine, than it would hâve been to inspect the track on the tunnel floor, 
or the cars in which the ore was carried out. Other men were de- 
tailed for that part of the work. The shift boss, whose orders he 
was obliged to obey, indicated the place in which he was to work ; di- 
rected the number of holes to be drilled in the breast of the tunnel, and 
that the blasts should be fired at noon. He entered upon the perform- 
ance of his duties, and was warranted in the assumption that the neces- 
sary précautions had been taken by the défendant to prevent the caving 
and falling of rock from the stope above. As was said by the court 
in Railway Co. v. Jarvi, supra, in comparing the relative duties of 
master and servant: 

"Of the master is required a care and diligence in the préparation and sub- 
.sequent inspection of such a place as a room in a mine that is not, in the flrst 
instance, demanded of the servant. The former must wateh, Inspect, and care 
for the stopes through which and in which the servants work, as a person 
charged with the duty of keeping them reasonably safe would do. The latter 
bas a right to présume, wheii dlrected to work in a particular place, that the 
master bas performed hls duty, and to proceed with his work in reliance upon 
this assumption, unless a reasonably prudent and intelligent man, in the per- 
formance of his work as a miner, would bave learned facts from which he 
would hâve apprehended danger to hlmself." 

While it is a ruling principle that a person entering voluntarily into 
a contract of hiring assumes ail the risks and hazards ordinarily inci- 
dent to the employment, and liable to arise from the defects which are 
patent and obvions to a person of his expérience and understanding, it 
is equally true that risks arising out of the négligence of the master 
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are not those ordinarily incident to the employment, and are not, there- 
fore, assumed by the servant. Texas, etc., R. R. Co. v. Archibald, 
170 U. S. 665, 18 Sup. Ct. 777, 43 L. Ed. 1188. The risks inhérent in 
work of the kind in which the défendant in error was engaged are well 
stated in Keiley v. Mining Co. (Mont.) 41 Pac. 273 — a case wherein the 
plaintiff was suing for damages for injuries caused while working as 
a miner in drilling a tunnel. The court said : 

"The plaintiff was employed at the time of the accident In runnlng a tun- 
nel in defendant's mine. He was doing this work under the immédiate su- 
pervision and direction of John Sheehan, the foreman and manager of the 
mine. Sheehan was not working in the mine with plaintiff. The plaintiff 
was not engaged in creating a place on his own judgment and at his owu 
risk. He assumed the risks naturally attendant upon driving the tunnel. 
It was the duty of défendant tô keep that part of the tunnel or place aiready 
ereated safe, by wbatever reasonable means were necessary. If the plaintiff 
had been Injured while in the actual work of drilling or blasting in the face 
of the tunnel he was drivlng, he may hâve had no daim on the défendant for 
damages, for thèse were risks he assumed as a miner. But he did not assume 
the risk of defendant's failure to keep that part of the tunnel or place aiready 
ereated reasonably safe and secure. For Instance, If a stone or material blast- 
ed or dug from the tunnel by plaintiff should hâve been blown against or 
should hâve fallen upon hlm, he would hâve had no remedy against défendant 
for any injury sustained thereby. This is a risk belonging to his employment, 
and which he assumed. But he did not, by his employment as a miner In 
driving the tunnel, assume the risk of the failure of the défendant to take 
such reasonable précautions as were requisite to prevent the cavlng and fall- 
ing of the roof of that part of the tunnel aiready ereated, upon him, while 
engaged in his work. * * * He assumed the risks Incident to the work 
in front of him, and not the risks of defendant's failure to properly care for 
that part of the tunnel or place behind him which he had completed and turned 
over to the care and eontrol of the défendant." 

In that case the injury occurred from the caving of rock behind the 
plaintifï, and because of the accumulation of rock and débris on the fîoor 
of the tunnel impeding his escape. In the présent case the évidence on 
the part of the plaintifï tended to show that the rock fell from a place 
which was entirely under the eontrol of the master, and which the 
servant was not bound to inspect. A defect apparent to one making 
a careful inspection of a stope in a mine might easily be unseen by a 
miner attending to his work as directed, and having only the aid of his 
candie to light up the walls of the tunnel or stope. It does not appear 
from the évidence that the défendant in error could hâve discovered that 
the roof of the stope was in danger of caving, without a particular in- 
spection thereof, or that the timbering was insufHcient to secure the 
loose rock above. It was not his duty to timber the mine, or to pay any 
attention to that work, unless it was obviously defective, in his under- 
standing, in the immédiate vicinity of his work. That duty belonged 
exclusively to the défendant, and the question whether or not it exer- 
cised reasonable care in its fulfîllment was properly submitted to the 

With regard to the contention that the négligence, if any, causing 
the accident, was solely that of the shift boss, and, as he was a fellow 
servant of the plaintifï, the défendant was not liable for his négligence, 
we do not think the trial court erred in refusing to so instruct the jury. 
To support this contention would be to overlook the important principle 
that one cannot escape liability for neglect of a positive duty by dele- 
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gating that duty to another. It does not matter, in the présent case, 
whether or not the shift boss be considered as the fellow servant of the 
plaintiff. The question is, did the défendant fail to perform its abso- 
lute duty to the plaintiff to provide a reasonably safe place in which he 
should perform the work given him to do? The Suprême Court of 
the United States, in the case of Northern Pac. R. R. Co. v. Peterson, 
163 U. S. 346, 16 Sup. Ct. 843, 40 L. Ed. 994, has stated this doctrine 
very clearly and decisively. It is there said : 

"The gênerai rule is that those entering into the service of a common mas- 
ter become thereby engaged in a common service, and are fellow servants, 
and prima facie the common master is not liable for the négligence of one 
of his servants which has resulted in an injury to a fellow servant. There 
are, however, some duties which a master owes, as such, to a servant enter- 
ing his employment. He owes the duty to provide such servant with a rea- 
sonably safe place to work in, having référence to the charaeter of the em- 
ployment in which the servant is engaged. He also owes the duty of provid- 
ing reasonably safe tools, appliauces, and machinery for the accomplishmeut 
of the work necessary to be done. He must exercise proper diligence in the 
employment of reasonably safe and compétent men to perform their respective 
duties, and it has been held in many states that the master owes the further 
duty of adopting and promulgating safe and proper rules for the conduct of 
his business, Including the government of the machinery and the runnlng of 
trains on a railroad track. If the master be negleetful in any of thèse mat- 
ters, it Is a neglect of a duty which he personally owes to his employés, and, 
if the employé suffier damage on aceount thereof, the master is liable. If, in- 
stead of personally performing thèse obligations, the master engages another 
to do them for him, he is liable for the neglect of tliat other, which in such 
case is not the neglect of a fellow servant, no matter what his position as to 
other matters, but is the neglect of the master to do those things which it is 
the duty of the master to perform as such." 

The question turns, therefore, "rather on the charaeter of the act 
than on the relations of the employés to each other. If the act is one 
done in the discharge of some positive duty of the master to the serv- 
ant, then négligence in the act is the négligence of the master." B. & 
O. R. R. V. Baugh, 149 U. S. 368, 386, 13 Sup. Ct. 914, 921, 37 L. Ed. 
772. 

We think the question of actionable négligence on the part of the de- 
fendant was submitted to the jury under the proper instructions. The 
judgment of the Circuit Court is affirmed. 



LOUISVILLE TRUST CO. v. KNOTT et al. 
'Circuit Court of Appeals, Slxth Circuit. June 27, 1904.) 
No. 1,290. 
FEDERAI, AND State Couets— Conflicting Jurisdiction— Peopbbtt in CU8- 

TODIA LeGIS. 

A corporation's franchise having expired by limitation, and its asseta 
having been delivered to a trust company appolnted as liquidator of its 
afCairs, minority stockholders iiled a bill in the state court for an Inspec- 
tion of its books, the ascertainment of its debts and liabilities, together 
with a sale and distribution of its assets, and other équitable relief. The 
corporation and its majority stockholders appeared in such suit, and 
pending a motion therein for an inspection of the books a créditer of the 
corporation obtained a coUusive Judgment in the fédéral court by confes- 
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lion, and obtained the return of an exécution unsatisfled, and îmmediately 
iled a creditors' bill for the appolntment of a receiver in the fédéral court, 
who, when appointed, took possession of the assets, which the fédéral court 
refused to surrender to a receiver subsequently appointed by the state 
court. Held, that the state court had first acquired jurisdiction of the 
subject-matter of the administration of such corporation's assets, though 
it had not flrst talsen physical control thereof, and hence was entitled to 
their surrender by the receiver of the fédéral court 

2. Samk — Diverse Citizenship. 

The fact that the plaintifE in a suit in the fédéral court, by reason of 
diverse citizenship, vras entitled to sue therein for the establishment of 
his claim, did not entltle him to hâve the assets of the corporation admin- 
istered in such court, since it would be presumed that full récognition 
would be accorded to his judgment by the state court 

Appeal from the Circuit Court of the United States for the Western 
District of Kentuciîy. 

For opinion below, see 124 Fed. 342. 

The Evening Post Company, one of the appellees above named, was organ- 
ized as a corporation under the laws of Kentueky with a capital stock of 
.$60,000, divided into 600 shares, and began its corporate life on May 1, 1878. 
By the terms of its charter the duration of its existence was limited to the 
period of 25 years, and terminated May 1, 1903. The Kentueky Statutes, 1903, 
§ 561, however, provided that "when any corporation expires by the terms of 
the articles of incorporation, or by the voluntary act of its stockholders, it 
may thereafter continue to act for the purpose of closing up its business, but 
for no other purpose; and it shall be the duty of the ofHcers to settle up its 
afCairs and business as speedlly as possible ; and they shall cause notice to 
be published, for at least once a week for four consécutive weeks, in some 
newspaper printed and published in the county. If any, of the fact that it is 
closing up its business ; and ail debts and demands against the corporation 
shall be paid in full before the officers receive anything." On April 30, 1903, 
there was a meeting of ail the officers and stockholders of the compauy, at 
which, against the ob.1ection and protest of the représentatives of the Halde- 
man estate, who owned 48 shares, of $100 each, the following resolutions were 
passed : 

"Be it resolved : 

"(1) That the Columbia Finance & Trust Company be, and it is hereby ap- 
pointed, liquidator of the affairs of the corporation, with directions to operate 
for the use of the stockholders the affairs and business of said corporation as 
they hâve been operated, until the property can be properly advertised and 
sold, and the possession thereof delivered to the purchaser. 

"(2) That prier to the said sale liquidator shall cause to be made for the 
use of the stockholders a comprehensive statement of the assets and liabilities 
of the corporation, and fumish each stockholder with a copy of said state- 
ment. 

"(3) That the said liquidator shall In Its advertisements specify the nature 
of the articles to be sold, and shall make such sale for cash to be paid on the 
delivery of possession, and shall require of the purchaser that he deposit a 
certified check for an amount equal to one-third of the total purchase price, 
which the liquidator shall hold and crédit upon the purchase price when the 
sale is consummated, or if for any reason it shall be set aside, return to the 
bidder. If said bldder to whom the property is knocked down shall fail at 
once to deliver to the liquidator the certified check as herein provided, the 
liquidator shall immediately resell the property and refuse to receive bid.s 
from said former bidder. 

"(4) Said liquidator may, in his discrétion, employ an auctioneer or other 
agents necessary or proper to be used In the sale of the property. 

![2. Diverse citizenship as a ground of fédéral jurisdiction, see notes to 
Shipp V. Williams, 10 C. C. A. 249 ; Mason v. Dullagham, 27 C. C. A. 298. 
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"(5) TJntil sald sale, and diirlng the opération of saîd property, sald liqul- 
dator Is given full authority and permission to employ sueh agents and persons 
as may be necessary to properly, convenlently and economically operate the 
Company, and keep an account of ail its expenses and take voucliers therefor. 
And after the property bas been fully adminlstered It shall make ont a coni- 
prehensive aecount of its actings and dolngs, and shall furnish a copy thereof 
to each of the stockholders. 

"(6) The said liquidator shall, from the proceeds of the sale of the properly, 
pay ail the debts of the corporation, and the balance, if any, shall be dis- 
tributed among the stockholders according to their légal rlghts." 

On the same day the Columbia Finance & Trust Company accepted the ap- 
pointment, and entered iipon the discharge of the duties thereof. Shortly be- 
fore this, and on April 25, 1903, the représentatives of the Haldeman estate, 
as stockholders thereln, made application to the Evening Post Company to be 
allowed to Inspect the books and records of the company for the purpose, as 
they claimed, of enabllng them to détermine what course they should pursue 
in relation to Its afCairs. This application was refnsed. It was renevi-ed after 
the appointment of the Columbia Finance & Trust Company, and again re- 
fused by the latter, but with the statement by it that In a short tlme it would 
make out an exhibit of the assets and liabillties of the corporation, a copy of 
whlch would be furnished to each stockholder. But this did not satlsfy tbe 
appllcants, and they demanded the Inspection of the books themselves, which 
was refused them. 

On May 12, 1903, those stockholders flled their bill of complaint In the cir- 
cuit court for Jefferson county, Ky., against the Evening Post Company, the 
Columbia Finance & Tiaist Company, Richard W. Knctt, J. M. Atherton, John 
R. Knott, Eugène Q. Knott, and Laura G. Boyle, stating the organization of 
the Evening Post Company, the limitation of its existence, Its capital stock. 
their ownership of the 48 shares thereof, and tbe ownershlp of the rest of it 
by the Individual défendants above named; that the individual défendants 
had for a long time been managing the afCalrs of the company in their own 
interests, without any meeting of stockholders or élection of directors ; their 
demands and the refusais to be allowed inspection of the books above stated ; 
the meeting of the stockholders and the passage of the resolutions on April 
30, 1903 ; that the complainants did not know what was the Indebtedness of 
the Evening Post Company, or to whom it was owing, or how secured, nor 
what assets the company owned ; that the défendants were still operating the 
business of the company at great loss and expense ; that the individual dé- 
tendants were converting to their own use the entire assets of the company, 
including its good will ; that the limitation of tbe indebtedness which the 
company might ineur was $40,000, but that tbe défendants were claiming 
that they themselves were its credltors to the extent of $109,000 ; and that an 
inspection of the company's boOks was necessary to ascertain the real state 
of the company's business. The prayer of the bill was that the affairs of the 
Evening Post Company be wound up and liquidated ; that an inspection of the 
books be ordered and allowed; that the défendants who are the credltors of 
the company be required to prove their accounts ; that a référence be ordered 
to ascertain the debts and liabilitles of the company, and that its assets be 
sold, and the proceeds distributed to the parties entitled thereto according to 
their interests ; that the court shall détermine whether the business of the 
company shall be continued pending the suit ; and for ail proper équitable 
relief. Process was issued and served on ail the défendants. Then, on May 
19, 1903, the complainants In that suit moved for an order requiring the de- 
fendants to permit them to bave access to the books, records, and documents 
of the company, to enable them to inspect the same. Hearing on this motion 
was assigned to May 23, 1903. The défendants appeared and opposed the 
granting of the motion. The hearing was not completed on that day, and was 
postponed to May 25th, and again to May 30th, when the hearing was com- 
pleted. On June 4tb the court flled its opinion granting the motion. The 
défendants on May 23, 1903, filed their answer to the bill. Whlle the motion 
for the production of the books was pending, and on Jlay 2G, 1903, Stuart R. 
Knott claiming to be a créditer of the Evening Post Company in tbe sum of 
$6,000, brought suit against it in the Circuit Court of the United States, and 
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«n the same day, by consent of the company, obtalned a Judgment for that 
«um, with interest On the day followlng he took out an exécution, whlch was 
iinmediately returned nulla bona. Thereupon he flled a creditors' bill In that 
court, making the Evening Post Company, the Columbla Finance & Trust 
Company, and other parties, stockholders and creditors, who were aiso de- 
fendants in the case In the state court, défendants. This bill was flled In 
behalf not only of the complainant tberein, but of ail other persona slmllarly 
interested, and who were creditors of the Evening Post Company. It prayed, 
among other things, that a recelver might be appointed, and that he be di- 
rected to take into bis possession and control ail the property of the Evening 
Post Company, its books of account, its records, Its circulation lists, and 
everything else pertalnlng to Its business; that ail the property of the com- 
pany, including its good will, should be sold ; that the court détermine the 
means by whicb the publication of the Evening Post should continue pending 
the suit ; that the debts of the company and their rank be aseertalned ; and 
that its property be sold, and the proceeds brought into court for distribution 
among its creditors. On the day of the flling of this bill, the complainant 
made a motion for the appointment of a receiver, and the court entered the 
followlng order: 

"Pending the hearing of said motion, it is ordered by the court that the said 
Columbia Finance & Trust Company be, and it Is, restralned from disposlng 
of auy part of said property, and from delivering possession of any part 
thereof to any person or offlcer, otherwise than lu such manner as may be 
approved by tbis court." 

Ail the défendants flled answers consenting to the appointment of a re- 
ceiver, and on the next day, May 28th, the court appointed L. C. Humphrey, 
one of the appellees, receiver, who Immediately took possession of the prop- 
erty of the company, Including Its books and papers. Subséquent to thèse pro- 
ceedings in the Circuit Court of the United States, and on June 27, 1903, the 
State court, on motion of the complainants in the suit there pending, appointed 
the Louîsville Trust Company receiver, and directed it to take possession and 
charge of the entire estate of the Evening Post Company. It having already 
been taken into the possession of the receiver of the United States court, the 
state court directed its receiver to apply to the United States court by pétition 
asbing that the assets, books, and papers of said company be surrendered to 
the receiver of the state court. The Circuit Court of the United States al- 
lowed the pétition to be flled, but refused to grant it. From the order refusing 
the pétition, the receiver of the state court bas appealed, 

John L. Dodd and David W. Baird, for appellant. 

Alexander Pope Humphrey and James P. Helm, for appellees. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge, having stated the case as above, de- 
livered the opinion of the court. 

The ground on which the Circuit Court refused the pétition of the 
receiver of the state court for the surrender to him of the assets of 
the Evening Post Company was that the state court had not the posses- 
sion or control of the property of the company at the time when the 
receiver of the Circuit Court of the United States took possession 
thereof under the order of the latter court. The learned judge con- 
ceded what has so often been decided— that, the suit in the state court 
having been first commenced, if that court had taken actual possession 
of the property, it could not lav/fully hâve been dispossessed by the 
order of the fédéral court. It is unnecessary to fortify the ground 
conceded. It has long since ceased to be debatable, The question is 
whether, upon the facts as they were presented to the court below, it 
was essential that the state court should hâve actually exercised its 
dominion over the property, in order to render the seizure thereof by 
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the fédéral court unlawful. And we think it was not essential. The 
reasons which support the doctrine of the conceded rule are not ail the 
same as those which apply to the question hère, but those hère applicable 
are equally potent and persuasive to establish a similar rule for judicial 
action, when the power of the court over the assets has not yet been 
exercised, but the right to do so is essential to the objects of the suit. 
The corporate life of the Evening Post Company had ended for ail 
purposes except for winding up its affairs, and it had become subject 
to the statutory régulations prescribed for closing up its business 
and disposing of its assets. A majority of its stockholders were pur- 
suing a course of conduct with référence to the assets which, as the 
minority contended, was intended to further the private interests of 
those in the majority, was not authorized by the statute, and was 
in dérogation of the rights of the minority. The latter filed their 
bill in the state court to prevent this, and to obtain a proper set- 
tlement of the company's affairs, and the court entertained it. The 
contention of the appellees that the bill presented only a controversy 
over the question of right to inspect the books of the company is not 
tenable. That was a mère incident. The averments of the bill were 
ample to présent a case for the settlement of the afifairs of the company 
and the disposition of its assets, and this was the gênerai relief prayed. 
The company and the majority stockholders were made défendants, 
and they appeared and submitted to the jurisdiction of the state court. 
While a motion was pending in that case, and before a judgment thereon 
was rendered, a collusive judgment in the fédéral court was accorded 
to a creditor against the company by the majority who were in control 
of its aflfairs. A creditors' bill was immediately filed, the object of 
which was much the same as that of the suit in the state court, a re- 
ceiver was appointed, and the property seized into his possession. When 
the state court came to décide the pending motion, which was for the 
production of the books and records, it found itself deprived of ail 
power to make any effective order or decree in the case. The subject- 
matter of the suit, the res which its jurisdiction had been invoked to 
administer, and which it had undertaken to administer, had been re- 
moved by another court of co-ordinate jurisdiction and taken under its 
own control for administration in a suit brought subsequently for that 
purpose. Any decree of the state court made for the purpose of ef- 
fecting the objects of the suit would be mère brutum fulmen, to use the 
language of Mr. Justice Grier in Orton v. Smith, infra, in describing 
such a situation. It is clear that such a resuit is not only contrary to 
the purpose and spirit of any orderly System of jurisprudence, but is 
one extremely likely to provoke a conflict, tending to discord and mis- 
chief. To avoid such conflict, most liable to arise between the fédéral 
and state courts, it has come to be settled, as we think, that, wherever 
a state or fédéral court has lawfully taken jurisdiction of a case for the 
purpose of subjecting assets within its territory to the charge or dis- 
position which the law applicable to the case requires, such assets are 
thereby brought in custodia legis, subject to the power and control of 
the court, and that no other court of co-ordinate jurisdiction can, in a 
suit commenced while the assets are in that situation, lawfully deprive 
the court, which has already acquired the right of control, of the pos- 
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session of them. This because the possession of the res îs indispensa- 
ble to the exercise of its jurisdiction by the court to the end that Jt 
may be impressed by its decree. It does not seem to us important 
that a receiver had not actually been appointed. An appointment 
of a receiver would rest upon considérations of convenience, and 
might be made at any time during the progress of the case if oc- 
casion should arise. The conversion of the assets might be made 
without the employment of a receiver at ail. Besides, the appoint- 
ment goes upon the ground that the court has acquired control of 
the assets. He is a mère agent of the court. The possession is 
that of the court, and not his own. It is quite true that in many cases 
the rule has been stated in terms no broader than to include an actual 
possession by the court conséquent upon a seizure. But it is seen that 
generally in such cases the exigency did not make it necessary to go 
beyond that limit. When the question we are now considering has 
been actually presented, the décisions haye been quite uniformly in 
accord with the rule which we bave indicated as the correct one. Wal- 
lace V. McConnell, 13 Pet. 136, 10 L. Ed. 95; Orton v. Smith, 18 How. 
263, 15 L. Ed. 393 ; Chittenden v. Brewster, 2 Wall. 191, 17 L. Ed. 
839 ; Riggs v. Johnson County, 6 Wall. 166, 18 L. Ed. 768 ; Farmers' 
Loan, etc., Co. v. Lake St. R. Co., 177 U. S. 51, 20 Sup. Ct. 564, 44 L. 
Ed. 667, where Mr. Justice Shiras, expressing the opinion of the court 
upon this subject, said : 

"Nor Is this rule restrlcted in its application to cases where property has 
been actually seized under judiclal process before a second suit is Instituted 
in another court, but it often applies as well where suits are brought to en- 
force liens against spécifie property, to marshal assets, admlnister trusts, or 
liquldate insolvent estâtes, and in suits of a similar nature, where, in the 
progress of the litigation, the court may be compelled to assume the posses- 
sion and control of the property to be afCected. The rule has been declared to 
be of especial importance in its application to fédéral and state courts." 

This subject has been much discussed in two cases in this cir- 
cuit, which are canvassed in the briefs of counsel hère (Powers v. Blue 
Grass Building & Loan Association [C. C] 86 Fed. 705, and Phelps 
V. Mutual Reserve Fund Life Association, 112 Fed. 453, 50 C. C. A. 
339, 61 L. R. A. 717), in both of which cases Judge Lurton delivered 
the opinion, in the first at the circuit, and in the latter for this court. 
The facts in neither of thèse cases presented the very question we now 
hâve before us, for in the Powers Case the state court was acting as 
an adviser of an assignée, and was not proceeding for the purpose of 
affording relief to a plaintiff. The assignée was not an ofïicer of the 
court, and the possession of the res by the court was not necessary to 
the object of the application. It was held there was no impediment 
to the proceeding which the Circuit Court of the United States pro- 
posed to take with référence to the assigned property. In the Phelps 
Case a receiver had actually been appointed by the state court in pro- 
ceedings supplementary to the judgment, and for the satisfaction 
thereof. The order appointing the receiver impounded the debts due 
to the association, and directed him to collect them. Upon a bill in 
equity filed in the United States Circuit Court, denying the jurisdiction 
of the state court to render the judgment mentioned or to appoint 
the receiver, the fédéral court granted an injunction restraining the 
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plaintiflF and the receiver in the state court from executîng the order 
of the latter for the impounding and collection of the assets of the 
association. Finding, as we did, that the state court did not lack juris- 
diction, we held that this action of the fédéral court was an unlawful 
interférence with the right and power of the state court. The différ- 
ence between the Phelps Case and this is that in the former the state 
court had taken action toward the appropriation of the assets to the 
object of the suit by seizure, while in the présent case that step had 
not yet been taken. In both of the cited cases the doctrine is announced 
in terms broad enough to cover a case where actual possession may 
not hâve been taken by the court which first acquired jurisdiction. 

The following cases in other Circuit Courts of Appeals are directly 
in point: Merritt v. American Steel Barge Co., 79 Fed. 228, 24 C. C. 
A. 530, 49 U. S. App. 85 ; Adams v. Mercantile Trust Co., 66 Fed. 
617, 15 C. C. A. 1, 30 U. S. App. 204; Zimmerman v. So Relie, 80 
Fed. 417, 25 C. C. A. 518 ; Memphis Sav. Bank v. Houchens, 115 Fed. 
110, 52 C. C. A. 176; Baltimore & O. R. Co. v. Wabash R. Co., 119 
Fed. 678, 57 C. C. A. 322, certiorari denied 187 U. S. 650, 33 Sup. Ct 
848, 47 L. Ed. 349. And see 2 Bâtes, Fed. Procédure, § 613. 

In harmony with it, and designed to give it fuU opération, is another 
rule, which is that whenever in such case a third party claims some 
interest in the property which bas been subjected to the control of the 
court, he may intervene in the pending case, and become a party 
thereto, for the protection of his interest, as explained in Krippen- 
dorf V. Hvde, 110 U. S. 276, 4 Sup. Ct. 27, 28 L. Ed. 145 ; Gumbel v. 
Pitken, 124 U. S. 143, 5 Sup. Ct. 616, 28 L. Ed. 1128, and numerous 
other cases of like character decided by the Suprême Court, or, if that 
interest be such that it survives the exercise of the jurisdiction in the 
pending case, he may stand aloof and pursue his remédies after the 
property has been discharged by the court which has had it under its 
control. We are not now concerned with suits in personam, in regard 
to which other reasons may prevail to a différent resuit. The case of 
Moran v. Sturges, 154 U. S. 256, 14 Sup. Ct. 1019, 38 L. Ed. 981, 
though at first blush it might seem to the contrary, is not in conflict 
with the current of modem décisions. In that case the claim of the 
plaintiff was of a maritime nature, of which the fédéral court alone had 
jurisdiction. The state court did not bave power to deal with it. 
The two courts were not of concurrent jurisdiction. The plaintiff 
could not by intervention confer upon the state court a jurisdiction 
which it did not by law possess. The authority of the fédéral court 
was paramount and exclusive. 

It does not matter that the plaintifï in the présent case was not a 
party to the case in the state court, or that by reason of his citizenship 
he had a constitutional right to bring his suit in the fédéral court. 
Perhaps he might bave maintained it there for the purpose of estab- 
lishing his claim. He could then go into the state court which had 
the control of the assets of his debtor, and secure the récognition of 
his right thus established. Byers v. McAuley, 149 U. S. 608, 13 Sup, 
Ct. 906, 37 L. Ed. 867. The presumption must be that such récogni- 
tion would be given by the state court, and his lawful rights duly 
accorded to him. It is not even charged in his bill that any one is- 
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attempting to defraud the plaintiff, or is proceeding without right, or 
to the préjudice of any right of the plaintiff; and, on the whole record, 
we see no other hindrance to the plaintiff by the suit in the state court 
than such as is ordinarily incident to légal proceedings. 

The state court took the proper course when it directed its receiver 
to apply to the court belovv for the surrender to it of the assets of the 
Company, and we think there was error in refusing the application 
when the facts were made known to the latter court. 

The order appealed from must be reversed, with costs, and the cause 
remanded, with a direction to grant the pétition of the receiver of the 
circuit court for Jefferson county. 
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(Circuit Court of Appeals, First Circuit. July 6, 1904) 

No. 511. 

1. Mastee and Servant— Death of Servant— Raileoads—Inexpeeienced 

Servant— Pailube to Instkuct— Evidence. 

Where plaintiff's intestate, a boy 17 years of âge, who had gone into 
defendant's railroad yard with an experienced servant for the purpose 
of receiving Instructions as to the manner of coupling cars, was killed 
betvveen two cars, proof that the servant vi^ho was with deceased was him- 
self young, coupled with the mère fact that deceased was Injured, with- 
out évidence as to how the injury occurred, or that there was in fact a 
failure to iustruct, was insufflcient to establish defendant's négligence. 

2. Same— Violation ot Oedebs. 

Where deceased was ordered to accompany an experienced servant into 
a railroad yard, to receive instructions as to coupling cars, by defendant's 
superintendent, and who yet did not comply with the Instructions of the 
engineer with whom he was working, that he should not go between the 
cars, but that he should watch his instructor in the work, and who received 
the injuries from which he died while between two cars which were being 
coupled — the engineer being without knowledge of his position at the time 
— défendant was not liable for liis death. 

Aldrich, J., dissenting. 

In Error to the Circuit Court of the United States for the District of 
Maine. 

Benjamin Thompson, for plaintiff in error. 

Clarence A. Hight (Leroy L,, Hight, on the brief), for défendant in 
error. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, Dis- 
trict Judge, 

PUTNAM, Circuit Judge. This writ of error involves a daim for 
damages arising out of the death of a boy employed by the défendant 
corporation, who, as the plaintiff allèges, was set to work coupling 
freight cars, and was fatally injured while coupling them. The learned 
judge in the Circuit Court directed a verdict for the défendant, to 
which the plaintiff below, now the plaintiff in error, excepted, and 
thereupon brought her case to us. In addition to the other issues 
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which we will state, the plaintiff alleged in the Circuit Court that the 
défendant, and the cars in use at the time the injury occurred, were each 
engaged in interstate commerce, and that the cars were not provided 
with automatic couplings as required by the statutes of the United 
States. This, however, has disappeared from the case as presented 
to us. 

The plaintiff's case was perhaps déficient in some respects other than 
in those which we will particularly consider. With référence thereto, 
however, we are not to be understood as expressing any opinion. The 
intestate was John McMillan, aged 17 years. He was to relieve tempo- 
rarily another boy, John Parker, who was about to take a vacation, and 
Parker had been directed to instruct McMillan in référence to his ex- 
pected duties. The plaintiff's évidence describes the automatic coup- 
1ers and their opération, although not very clearly — probably in con- 
séquence of the fact that, as the record shows, a coupler was produced 
in rourt, and its opération exhibited. However, we are bound to as- 
sume, as claimed by the plaintifif, that, under the circumstances involved 
in the issue before us, it was necessary or désirable that whoever was 
attending the coupling should sometimes go between the cars for open- 
ing up what is known as the "knuckle." It must also be assumed that 
coupling any cars which are being switched is of such a character 
that a boy of tender âge should be instructed or cautioned in référence 
to it before being permitted to undertake it. It is not questioned that 
the deceased stood as a servant. Huntzicker v. Illinois Cent. R. Co. 
(C. C. A.) 129 Fed. 548. 

It is claimed by the plaintifï that there was sufficient to justify the 
jury in finding that the method in which the injury occurred was as 
follows : The track on which the cars were being switched was inclined 
to such an extent that they would sometimes start unless the brakes 
were set. At the time the locomotive was pushing two cars, and en- 
deavoring to couple on a third, the locomotive being headed towards 
the cars. The third car did not couple, but, instead, was pushed up 
the track a short distance. The car which had not been coupled came 
back on the track, and either struck the second car ahead of the locomo- 
tive, or came within a few inches of it; and in conséquence thereof 
the plaintiff's intestate, who was between the cars with Parker, helping 
to open up the coupling, was caught and injured. The particular fact 
to which we call attention in this statement is that McMillan was be- 
tween the cars, helping Parker, when he was injured. 

The pleadings are of a confused character. It is difficult to ascertain 
precisely on what points they rest. However, as the case is presented 
to us, everything sifts out, except the proposition that the défendant 
was in fault for not causing McMillan to be properly instructed before 
he went between the cars, as claimed by the plaintiff, for the purpose for 
which he is said to hâve gone there. The déclaration should hâve been 
properly purged on demurrer, but, not having been, and there being in 
the record no ruling or opinion of the learned judge who presided in the 
Circuit Court showing on what grounds the case proceeded, we are 
oompelled to resort to the propositions made by the plaintiff at bar 
in order to ascertain wherein the défendant is claimed to hâve been 
chargeable. 
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Each count allèges that the plaintiff's intestate was caught betvveen 
two cars, which we hâve already said the plaintiff makes an emphatic 
élément of her case, as stated to us on this appeal. Passing by the 
plaintiff's propositions which it is not necessary to contravene — first, 
that we should not give particular weight to the peremptory ruling of 
the court below ; second, that Vliet, the superior représentative of the 
défendant with référence to the work to be donc, knew that the plain- 
tiff's intestate was to assist in shifting during Parker's absence, and was 
to be taken out into the yard by Parker for instruction, and that he was 
eut there for that purpose; third, that, if the défendant makes any 
claim of contributory négligence on the part of McMillan, the burden 
is on it with référence thereto ; and, fourth, that the case présents some 
questions peculiarly within the province of the jury — we are left only 
îhree questions. One seems to be based on the sweeping assertion 
that, in any event, Vliet was guilty of négligence in employing Mc- 
Millan as a substitute for Parker. One count does apparently contain 
an allégation that the plaintiff's intestate was "carelessly, negligently, 
and improperly ordered and directed to go out into the yards and assist 
in the shackling" ; but it fails to state wherein the négligence consisted, 
as does also the like proposition made at bar by the plaintiff. However, 
the évidence fails to show that McMillan was sent out into the yard to 
"assist" in shackling. On the other hand, it shows that, if he was sent 
out at ail, it was for instruction. The exact expression was, "Break 
him in." 

In this connection the plaintiff relies on Railroad Company v. Fort, 
17 Wall. 553, 21 h. Ed. 739. There the boy who was injured, and who 
had been put to work by bis father, was employed in what was not 
dangerous, and was suddenly ordered to engage at once in Vv'ork 
among rapidly revolving machinery. It was held, at page 558, 17 
Wall., 21 L. Ed. 739, that this was not what his father engaged he 
-should do, and that one of his âge could not be understood to know the 
péril thereof. The case is essentially unlike that at bar, in the fact 
that the injured boy was not sent out for instruction, but to do immedi- 
ately a pièce of work of a dangerous character. There is nothing in 
the record, or in facts of common knowledge, which would justify 
a jury in finding that a boy of McMillan's âge might not properly 
be instructed so as to do with safety this switching, which was of a 
purely incidental character. On the whole, this does not represent 
any true issue in the case. 

The remaining propositions are essentially alike: First, that the 
duty of instructing a green and inexperienced servant was a personal 
obligation on the part of the défendant, and that, if Parker was dele- 
gated to perform that duty, and failed to instruct, or was incompétent 
to do so, his négligence or incompétence was the defendant's négligence, 
which we do not question; and, further, that the plaintiff's intestate 
was in fact set to work without instruction, and that Parker was in- 
compétent to instruct, and did not, in fact, instruct. The case refers to 
the fact that the track where the switching was being done was not 
wholly at grade, but in this there was nothing unusual. Neither is it 
made the basis of a substantial claim. It, of course, increased the ne- 
cessity of instructing or cautioning McMillan, and nothing more. 
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Before proceeding further, we désire to make some observations 
with référence to a conversation whicli occurred immediately after 
the accident, put into the case by the plaintifï, apparently under objec- 
tions by the défendant. This conversation was participated in by ail 
who were présent at the time of the in jury, including the engineer, 
Sloane, to whom we will refer again, and Parker, who was the only one 
who really knew how it occurred. Parker deceased without his évi- 
dence being taken. On what ground and for what purpose the plain- 
tifï was allowed to put in this conversation is not disclosed. It was first 
objected to without any ground of objection being stated, which, of 
course, was insufficient. After some conversation between the court 
and counsel, both retired to chambers, and, after consultation there, 
the évidence was admitted. The record contains no statement on the 
part of the plaintifï why he claimed to introduce the évidence, except, in 
a gênerai way, that it was a part of the res gestse, or why the défendant 
objected thereto, and no ruling by the court which enables us to com- 
prehend its position. We are not certain, therefore, whether we would 
be able to regard this conversation if it became essential. In our 
view of the case, however, it did not, because ail it covered was two 
facts — a statement by Parker that McMillan was in the yard with him 
while he was switching, and that Vliet was told that McMillan had been 
taken out into the yard, and Vliet did not remonstrate. In our view 
of the case, the iirst fact, as claimed by the plaintifï, is immaterial, and 
the second is both immaterial and inconsequential, for the following rea- 
son : The question put to Vliet by the plaintiff was in the following 
form: "Did you make any objection at that time to Mr. Sloane for 
taking him out?" This was adriiitted under a gênerai objection taken 
by the défendant, and an exception allowed. The record, however, 
shows that Sloane had no connection with taking the McMillan boy 
into the yard, and did not even know that he was there. 

In order to understand the bearing of the plaintiflf's propositions 
which we hâve referred to, we must develop her statement of the case 
further. The day before the accident, the boy Parker asked Vliet for 
leave to go on a vacation, and iînally suggested McMillan to fill his 
place in his absence. Vliet consented, but told Parker to take him out 
the next morning, which was Saturday, and "break him in." Parker's 
vacation did not commence until the following Tuesday or Wednesday, 
so that there were three or four days for instructing McMillan. The 
work of switching and shifting was on a siding connected with the 
roundhouse, and related mainly to cars of merchandise and coal for 
use therein, cars loaded or to be loaded with cinders, and ail sent in 
from the main track. About 7 o'clock on Saturday morning there was 
occasion to shift out a car of oil and an empty box car, and Parker had 
McMillan with him. After this work was finished, which took from 
35 to 40 minutes, McMillan went back to his work in the roundhouse, 
where he had been employed for a few weeks as a cleaner of locomo- 
tives. About half an hour later, Parker told Sloane, the engineer, that 
a cinder car needed to be shifted, and about five minutes afterwards 
Sloane took his engine out for that purpose. In making this second 
shift, he never saw McMillan until after the injury. He, however, 
communicated with Parker while shifting. He had coupled to two 
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cars, toward which his locomotive headed. The purpose was to couple 
the cinder car at the tail of the other cars. He called out to Parker : 
"Frank, how are you fixed ?" Parker replied : "Ail right, Jim ; corne 
ahead !" Sloane came ahead, and, when the second and third cars came 
together, they did not couple. The third car went up the track a short 
distance, and then Parker disappeared between the cars which failed 
to couple, and Sloane lost sight of him. Parker came out from between 
the cars, and afterwards again disappeared from Sloane's view; and 
at that time the third car, which had failed to couple, came back, and 
either struck the second car, or came within a few inches of it. At this 
time the engineer saw an ash-pit man named Johnson give a signal. 
He immediately stopped his engine, stepped to the fireman's side of the 
locomotive, and saw Parker on the left-hand side of the track, between 
the cars that failed to couple, leaning over McMillan. This was the 
first that Sloane knew that McMillan was there, and is ail the évidence 
which the case discloses with référence to the manner in which Mc- 
Millan came there, except so far as the conversation with Vliet, aiready 
referred to, stated that he went out with Parker; and this, moreover, 
is ail the évidence as to the way in which the injury happened. 

Thèse statements are drawn almost entirely from the plaintiff's 
proofs, and ail of them are in harmony with the position which the 
plaintiiï takes. She calls our attention to no facts tending to support 
any essential allégations beyond those which we hâve related. Of 
course, the plaintiff's propositions involve the necessity of proving that 
McMillan, the plaintiff's intestate, was injured in conséquence of a fail- 
ure to properly instruct him. The mère fact that Parker was himself 
young, coupled with the other mère fact that McMillan was injured, 
leaves a gap which the plaintiff has utterly failed to fill, because, not- 
withstanding ail that, she must show that there was in fact this failure 
to instruct. The plaintiff does not prove incompétence on the part of 
Parker to instruct, nor inexpérience. On the other hand, the record 
shows beyond dispute that Parker was experienced, and that he was 
trusted by his employers in and about this work. Indeed, the only évi- 
dence with référence to Parker's qualifications is that he was apt. The 
record fails to show any inexpérience or lack of compétence to instruct 
on the part of Parker, or any other fact to justify the jury in undertak- 
ing to assume a failure on his part to instruct. Therefore the verdict 
for the défendant might be sustained because this gap was not sup- 
plied, if for no other reason. 

However, we can put the case on a proposition which perhaps will 
appear more just, because it leaves nothing to mère presumption one 
way or the other, but is direct and conclusive to the point that Mc- 
Millan was instructed, whatever Parker did or failed to do. Sloane, 
the engineer, was called by the plaintiff, and no effort was made to im- 
peach his character or his testimony, and there is no suggestion that 
this could hâve been donc. He testified with référence to the first 
switching in the early morning of Saturday : 

"Q. When you went out on the 14th of June, 1902, who went with youî A. 
Frank Parker. 
"Q. Anybody else? A. This boy, McMillan. 
"Q. Did they both get Into the cab with you? A. Ne, sir. 
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"Q. Howî A. Parker jumped on the front of the engine, and I stopped. 
The flrst thlng I said, I says, 'Parker, where is that boy going to?' His place 
was In the shop, and I knew that He says, 'He Is gohig to take my place.' 
I says, 'Where you golng?' He says, 'Golng to Boston.' I says, 'When?' He 
says, 'Tuesday or Wednesday of next week.' I says, 'Young man, come hère.' 

"Q. Now, before you go on, Is that ail the conversation you had? A. Up 
to that time. I says, 'Don't you attempt to make a coupling.' I says, 'You 
come on the yard and watch Parker, how the work is done.' 

"Q. At that thne, did you hâve any talk with him, as to vchose orders he 
came out there on? A. I says to Parker — when I says, 'Whose ordersV he 
says, 'The boss's.' 

"Q. What did you do then? A. I jumped on my engine, and went ont to the 
side track and coupled on a car of kérosène oil and an empty box car ; and 
before I started to move I told this boy the second time, I says : 'Don't you 
attempt to go in between those cars at ail. You see Parker do the work for 
three or four days.' I left then, those two cars — placed one on one track, and 
one on the other, to transfer nlne barrels of kérosène oil to he shipped away. 
I told the boy to go back in the shop after he was done, probably for an hour 
or two." 

Therefore, whatever McMillan received or failed to receive from 
Parker, he had thèse positive instructions from the engineer, who was 
the superior on the ground. Thèse, if obeyed, would hâve prevented 
the accident, which, in accordance with the statement made by the 
plaintiff at bar and in her brief, as well as in her pleadings, to which 
we hâve aiready referred, occurred by his being caught between the 
two cars. There is no way of meeting this, looking at the well-known 
authority of such an engineer over those who are working with him, and 
his well-known right to command them; and there can be no ques- 
tion that McMillan was bound to obey thèse instructions. Thèse in- 
structions were sufficient as against every danger, including that arising 
from the grades of the track ; and, coming as they did from the repré- 
sentative of the défendant corporation on the ground, they meet and 
avoid every suggestion of négligence. 

It may be thought that McMillan might assume that Vlîet was the 
superior over ail, and therefore might regard his instructions to Parker 
to "break him in" as superior to the order given him by Sloane, but it 
is to be remembered that the record nowhere shows that McMillan 
knew what Vliet's orders were. They were communicated to Parker, 
and not to him. However, the reasonable view of any suggestion of 
that character would be that, whatever orders Vliet might hâve given 
were necessarily and clearly of a gênerai character, subject to be sup- 
plemented or modified by the person in charge on the ground where 
the work was being done, as there was occasion therefor. The plain- 
tiff herself makes no suggestion of the kind we hâve last referred to ; 
nor does she make any suggestion with référence to the orders which 
Sloane gave McMillan, except a gênerai one that the jury was not 
bound to accept the testimony of any one witness. She cites some 
authorities on this latter proposition, none of which would be ques- 
tioned, and ail of which are remote from the case at bar ; but she fails 
to criticise Sloane's testimony in any particular, or point out anything 
in it which would justify the jury in rejecting it, or would excuse the 
court from setting aside the verdict if it had done so, or anything 
whatever, except, as we hâve said, the citation of some decided cases, 
without any attempt to show how they apply to the facts before us. 
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Independently of other propositions, we are clear that the judgment 
of the Circuit Court should be sustained by reason of those on which we 
hâve enlarged. 

The judgment of the Circuit Court is afïirmed, and the défendant in 
error recovers its costs of appeal. 

ALDRICH, J. (dissenting). I incline to the view that the plaintiff 
should hâve been permitted to go to the jury upon the third count of 
the déclaration, which allèges that the track was constructed on such 
a grade that cars would move by gravitation, unless trigged, the brakes 
set, or some other provision made to prevent such movement, and that 
an inexperienced boy, sent to perform work in a dangerous place with- 
eut suitable instructions as to the manner in which the dangers were 
to be avoided, was caught between two cars which came together by 
reason of such faulty construction an ' grade. 

The McMillan boy, who was an inexperienced youth, was sent by a 
foreman and superintendent into the railroad yard, or a place for haul- 
ing, shackling, shunting, and moving cars, to be broken in by a Parker 
boy, who had had some expérience. It is true, the engineer testines 
that he told the McMillan boy not to attempt to make a coupling, but 
to watch Parker and see how the work was done; but, taking the in- 
structions altogether, they were, from the superintendent, that he should 
go into the yard to be broken in by the Parker boy, and from the en- 
gineer, not to attempt to make a coupling, but to watch how the work 
was done. 

Although it is admitted by the defendant's witnesses that the track 
was so constructed that cars kicked back or knocked ahead would, un- 
less trigged, sometimes return of their own motion, there is no évidence 
that the deceased boy knew of, or was cautioned against, such danger. 
It appears from the évidence of Sloane that cars attached to the engine 
were thrown against a car which did not couple, and which was thrown 
back a few feet, and, recovering from the force, moved back toward 
the train of its own motion; and, although the witness says that on its 
return it did not strike the other car, it did come within three or four 
inches — sufficiently near to crush the boy and cause the injury com- 
plained of. It is quite évident that the McMillan boy was not killed 
between the cars where the Parker boy was coupling, but between cars 
that failed to shackle and came back again. This appears from the 
évidence of Sloane, in his answers to interrogatories 95, 96, and else- 
where. 

The oral évidence as to the particular manner in which the injury 
was sustained is very meager, but there is nothing in the case to show 
that the boy was killed while disobeying the instructions of the en- 
gineer. The injury and the dangerous condition of the tracks being 
conceded, I think the plaintiff was entitled to go to the jury upon the 
question whether the injury was caused by a creeping car on an in- 
clined track while the boy was watching how the work was being done. 
Indeed, I think it highly probable that the boy was crushed by a car 
which quietly came down the track and caught him unawares while 
watching the work, the opérations, and the movements of the train in 
130 F.— 53 
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coupling. The whole situation tends to establish that beyond reasona- 
ble question. 

The third count is evidently constructed upon the theory that the 
boy was caught between two cars which came togeUier by reason of 
the faulty and incHned condition of the track. It is true, the count in 
question allèges that the boy was caught while coupling cars ; but, I 
take it, recovery could be had upon a count so constructed if the évi- 
dence should disclose that he was injured by the fault of the défendant 
while not in the act of coupHng, but while watching the work which 
he was learning how to do under instructions to that end. 

Contributory négligence being a défense rather than an élément of 
the plaintifif's case, the plaintifï was entitled to go to the jury upon the 
question whether the in jury resulted from the boy 's being involved in 
a faulty and dangerous situation, about which he had not been properly 
warned. 



LAZIER GAS ENGINE CO. v. DU BOIS. 

(Circuit Court of Appeals, Thlrd Circuit. July 5, 1904.) 

No. 38. 

1. Teiai,— Evidence— WiTHDEAWAL—CuBiNG Eeeoe. 

In an action for breaeh of contract tlie erroneous admission of Irrele- 
vant évidence respeetlng certain profits sued for was cured by a positive 
instruction directing the jury not to consider it. 

2. Sales— Manufactubed Aeticles— Beeach or Conteact— Profits— Dam- 

ages. 

Where, in an action for breaeh of a contract to manufacture and sell 
certain maohlnery, plalntifC shovred that the average profits made during 
the 16 months in whleh the contract vpas performed vyas $911 per month, 
a verdict allowing plaintifC profits at that rate during the 8 remaining 
months of the contract period after breaeh was not objectionable on the 
ground that such profits were remote and spéculative. 

3. Same- New Trial— Instructions— Noncompliance. 

i Where a verdict on the whole was juat, and certain Instructions as to 
the measure of damages given by the court, and apparently disregarded 
Dy the jury, were erroneous, the court was not bound to grant a new trial 
on the ground that the jury disregarded such instructions. 

4. Same — Review. 

Neither the verdict of a jury nor the exercise of the trial court's dis- 
crétion in refusing a new trial may be reviewed on appeal to the Circuit 
Court of Appeals unless the court's discrétion in denying a new trial was 
abused. 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

W. B. Rodgers, for plaintifï in error. 
E. L. Adams, for défendant in çrror. 

Before DALLAS and GRAY, Circuit Judges, and KIRKPAT- 
RICK, District Judge. 

H 2. Contracts for sale of articles to be produced or manufactured, see note 
to Star Brewery Co. v. Horst, 58 C. C. A. 3C3. 
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GRAY, Circuit Judge. The action in this case was brought to re- 
cover damages for the breach of a written contract between the par- 
ties, dated June 28, 1900, The plaintiff in error was the défendant 
below. The plaintiff recovered a verdict for $34,250, of which amount 
$2,500 was remitted, and judgment was entered for $31,750. The 
parties hère will be spoken of as plaintifif and défendant, as they ap- 
peared in the court below. By the contract sued upon, the défendant, 
who was the owner of a plant for the manufacture of machinery of ail 
descriptions, agreed to manufacture gas and gasoline engines, of vari- 
ous sizes, for the plaintifif at fixed priées. The contract contained the 
usual stipulations, that the engines should be manufactured in a first- 
class manner, of first-class materials, and be thoroughly inspected 
and tested by défendant, who was to hâve the exclusive right to man- 
ufacture said engines during a period of three years, the plaintiff be- 
ing required to order not less than 125 engines in each year. The 
plaintiff agreed to furnish ail patterns and blue prints, which défend- 
ant was to keep in repair and return to plaintiff at the expiration of 
the contract, and to pay for ail engines on the 15th of the month fol- 
lowing the month of shipment. On October 20, 1902, défendant re- 
fused to proceed any longer under his contract, alleging as a reason 
therefor, certain conduct on the part of the plaintiff. 

The claim of the plaintiff in the suit was for damages for nonde- 
livery of engines under the contract, and for defective construction 
in some of those that were delivered, and the outlay and expense oc- 
casioned thereby to the plaintiff. Proof was offered and admitted, of 
profits actually lost on 215 engines, ordered but not delivered, which 
amounted to $21,865.81. Proof also was offered as to profits which 
could hâve been made upon engines neither ordered nor delivered, by 
reason of the répudiation of the contract by the défendant, on Octo- 
ber 20, 1902. Such profits, based upon the average monthly profits 
on the engines actually delivered, were estimated variously at $7,288 
and $14,400. Loss resulting from repairs to defective engines was 
estimated at $3,000. Proof of loss to a large amount, resulting from 
expenditures of various kinds incurred by plaintiff, as it was claimed 
under the contract, for advertising, establishing agencies, and pro- 
moting in other ways the sale of the engines, was offered and ad- 
mitted, over objection by the défendant. 

Upon further considération, and in his charge to the jury, the 
learned judge expressly withdrew from their considération ail the 
proofs of loss above mentioned, except that relating to profits that 
would hâve accrued on engines ordered and not delivered, and the 
$3,000 expended for repairs on engines that were delivered, thus con- 
fining their attention to proofs showing an aggregate loss of about 
$25,000. The verdict, as before stated, was for $34,250. A motion 
for a new trial was made by the défendant, which, after argument and 
for reasons stated in the opinion of the learned judge, was refused 
upon the plaintiff's agreeing to file a remittitur for $2,500, and judg- 
ment was accordingly entered for the sum of $31,750. A writ of error 
was accordingly sued out by the défendant, and the case brought hère 
on thirty-two spécifications of error, ail of which charge an improper 
admission or exclusion of évidence, except one, which relates to an 
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incidental charge of the court, and which is not referred to in the 
brief of counsel. 

As nearly ail the évidence admitted over the objection of the de- 
fendant, and to which the bills of exception relate, was afterwards 
withdrawn from the considération of the jury, who were expressly in- 
structed not to regard the same in making up their verdict, the plain- 
tiff in error devoted his argument to the propositions, that it was too 
late for the court, after having admitted the testimony objected to, to 
withdraw the same from the considération of the jury in its final 
charge, and that the court transcended its power in allowing a verdict 
to stand for a larger amount than was warranted by its instructions 
to the jury. We are therefore relieved from the considération in dé- 
tail of the numerous spécifications of error, and discussions of the 
relevancy of testimony ofEered and admitted, and afterwards with- 
drawn, by this succinct statement of the question involved, made by 
plaintifï in error in the opening of his brief : 

"Statement of Question. 

"(1) The admission of évidence as to damages elalmed to be Irrelevant, 
and if irrelevant, was it cured by the instructions of the court In the charge? 

"(2) The act of the court In allowing damages to plalntifC upon a claim 
not siibmitted to the jury." 

An understanding of the merits of the question thus concisely 
stated, will be promoted by considering, first, the following extract 
from the opinion of the court below, in refusing the motion for a 
new trial : 

"This vras a suit brought by the Lazier Gas Engine Company against John 
E. Du Bois to recover damages for breaeh of a contract made by him to 
manufacture gas engines. The case was largeiy one of fact and involved 
intricate questions of the character of work done in the manufacture of 
engines, repairs, reshipments and a gênerai accounting, The jury was 
sworn on May 13, 1903, and after a protracted trial coverlng more than 
three weeks, and sessions each day of more than the usual length, resulted 
in a verdict for the plaintifC for $34,250. The trial was expensive to both 
parties, not only because a number of the wltnesses were high-priced men, 
but from the fact that flve counsel of large practice toolc part in the pro- 
tracted sessions. A new trial is uow sought on the grounds, first, that the 
verdict was excessive, and second, that it was not justifled by the charge of 
the court. 

"In View of the great expense involved to ail parties In a retrial, the loss 
of time to counsel and court spent in fruitless work if this verdict is disturb- 
ed and of the efÊect so protracted a case has on the rights of other suitors in 
practically monopolizing an entire term, we are exceedingly loath to grant 
this motion. And our unwillingness to do so is Increased by the considéra- 
tion that the jury which passed on this case was made up of men of unusual 
capaclty. A number of them were men of affairs, and after an unusually 
patient and attentive hearing of the proofs, their verdict shows they found 
for the plaintifC on ail the underlying and fundamental facts on which the 
case must eventually turn on a retrial. The findlng of such a jury, especially 
when its members had opportunity to give full and deliberate considération, 
afforded by the long trial, to the acta of both parties under the contract is 
to that extent an Index of the common judgment of fair-minded men upon the 
facts of this oase and of the possibly fruitless resuit to the défendant of any 
ultimate change of finding touchlng the fundamental facts if a retrlal was 
granted. An analysls of the verdict, as stated in the défendants brief on this 
motion, shows that included therein were the following items of damage : 
Profits on 90 engines not delivered during the flrst year of the contract, $8,- 
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852.09 ; on 125 engines during the second year, $13,000 ; plaintilï's repalr blll 
of defectlve engines, $3,000. The verdict was for $34,250, being an excess of 
some $9,400 over and above this claim. Dedueting the eight months' intenest, 
or allowance in the nature of Interest, which the jury would naturally allow, 
we bave a net amount of about $8,000, which it Is contended Is an unwarranted 
excess under the instruction of the court. This excess is for a claim made 
by the plaintlfC for the value of the contraet in profits for its last eight months, 
which profits, under the instructions of the court, the jury were instructed 
not to allow. Ali the relations between the parties were severed about Octo- 
ber, 1902, and the défendant then announced his intention of doing nothing 
further under the contraet. It therefore appears that to the extent of some 
$8,000 the jury disregarded the instructions of the court in rendering their 
verdict, and if a elear and unwarranted disregard of instructions were ail 
that was involved in the case, our duty to grant a new trial would be clear. 
But it would further seem that when substantial justice bas been done by a 
verdict, a new trial will not be granted on account of the jury's disregard of 
instructions, unless there bas been an abuse of discrétion. Christy v. Holmes. 
57 Ind. 314. And to this principle may be added the analogous one that if a 
court errs in its statement of the law in instrueting the jury, a verdict based 
on a disregard of sueh instructions should not be set aslde. Armstrong v. 
Keith, 3 J. J. Marsh. 154 [20 Am. Dec. 131]. Such being the case it becomes 
our duty to review our instructions to the jury that the plalntiff's recovery 
was limited to the profits upon the 215 engines ordered and not delivered dur- 
ing the working part of the contraet and that they were not entitled to recover 
any loss of prospective profits during the eight months of the contraet remain- 
ing after the break. Whether our instructions were mlsunderstood by the 
jury, or whether they felt such instructions were contrary to their sensé of 
rigbt is not materlal to inquire ; for some reason they bave allowed the plain- 
tifC for its remaining claim, viz., profits for the eight remalning months of 
the contraet, or in other words for its value. An examination of the proofs 
shows that the data for assessing such damages substantially to the amount 
allowed by the jury existed in the case. Dedueting the three months' leeway 
provided by the contraet for préparation it was shown that the défendant 
failed during the first year to deliver 90 ordered engines, on which the profits 
would bave been $8,852.09, and during the remaining working months of the 
contraet, 125 ordered engines, on which plaintlff's profits would bave been 
$13,013.72, or a total profit of $21,803.81, during the 24 delivery months of the 
contraet, that is, a monthly profit of about $911. Based on this ascertained 
monthly profit of $911, the jury had facts from which they could assess 
$7,288 of profits for the remaining eight months. It will thus be seen that 
if such facts and proof afCord in law a sufflciently certain basis for the as- 
sessment of damages the jury were to that extent warranted in their action 
and no injustice was done by their verdict. The question of what damages 
are recoverable for breach of contraet is most troublesome and by no means 
clear under the authorities in application to the facts of each partlcular case. 
A more careful examination of the subject than the pressure of the closing 
day of this trial afCorded satisfies us that the practical sensé of this jury, in 
ascertainlng the damages, not only made a wlse application of this contraet 
to the facts in évidence, but that their view is well .supported by the adjudi- 
cated cases." 

An examination of the record, in connection with this statement by 
the court below, brings us to thé conclusion, that the first branch of 
the question, as stated by the plaintifE in errer, to wit, whether the 
admission of irrelevant testimony by the court was cured, by its in- 
structions to the jury to disregard the same, must be answered in the 
affirmative. We cannot see what injury to the plaintiff was done by 
the admission of any of this testimony that could not be cured by such 
positive instructions. In the hurry of a jury trial, it must often hap- 
pen that the court is required to pass upon questions of the admis- 
sibility of évidence, without opportunity for the mature considéra- 
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tion that is désirable. In such cases, a prudent judge will admit the 
testimony de bene esse, subject to its being withdrawn from the con- 
sidération of the jury, upon fuUer examination. In no other way can 
thèse questions receive the attention due as well to the litigants as to 
the administration of justice. If the évidence should be excluded in 
the first instance, there is no opportunity afterwards to introduce it, 
should it be considered admissible. Sound policy requires that the 
conservative exercise of this right on the part of the trial judge 
should not be interfered with. 

There was nothing in the testimony admitted in this case over the 
objection of the défendant, and afterwards withdrawn by the judge, 
that tended to appeal to the passions or préjudices of the jury. It 
was évidence, that in this respect was colorless and indiffèrent, such 
as that relating to the expenditure of money by plaintiiï, for the pur- 
pose of advertising the engines to be furnished by défendant, and of 
constituting agencies in différent parts of the country for the sale of 
the same. Mr. Justice Harlan, in delivering the opinion of the Su- 
prême Court, in Pennsylvania Company v. Roy, 103 U. S. 451, 458, 26 
Iv. Ed. 141, States the rule in this regard so clearly and persuasively, 
that we hère quote his language: 

"Notwithstanding this emphatic direction that the jury should exclude from 
considération any évidence in relation to the pecuniary condition of the plain- 
tiff, the contention of the défendant is, that the original error was not thereby 
cured, and that we should assume that the jui-y, disregarding the court's per- 
emptory instructions, made the poverty of the plalntifï an élément in the as- 
sessment of damages; and this, although the record discloses nothing justi- 
fying the conclusion that the jury disobeyed the directions of the court. To 
this position we cannot assent, although we are referred to some adjudged 
cases which seem to announce the broad proposition that an error in the ad- 
mission of évidence cannot afterwards be corrected by instructions to the 
jury, so as to cancel the exception taken to its admission. But such a rule 
wouid be exceedlngly Inconvénient In practice, and would often seriously ob- 
struct the course of business in the courts. It cannot be sustained upon prin- 
ciple, or by sound reason, and is against the great weight of authority. The 
charge from the court that the jury should not consider évidence which had 
been improperly admitted, was équivalent to striking it out of the case. The 
exception to its admission fell when the error was subsequently corrected by 
instructions too clear and positive to be misunderstood by the jury. The pre- 
sumption should not be indulged that the jury were too ignorant to compre- 
hend, or were too unmindful of their duty to respect, Instructions as to mat- 
ters peculiarly within the province of the court to détermine. It should rather 
be, so far as this court is concerned, that the jury were influenced in their 
verdict only by légal évidence. Any other rule would make it necessary in 
every trial, where an error in the admission of proof Is committed, of which 
error the court becomes aware before the final subniission of the case to the 
jury, to suspend the trial, discharge the jury, and commence anew. A rule 
of practice leading to such resnlts cannot meet with approval." 

We think the action of the court, in refusing the motion for a new 
trial, and allowing the verdict to stand, upon the remittitur of $3,500 
by the plaintifif, is not open to adverse criticism. An analysis of the 
verdict, convinced the court that the jury had disregared its instruc- 
tions, in regard to the allowance of estimated profits that would hâve 
accrued to the plaintifif during the eight months the contract had to run, 
had not the same been wrongfully repudiated by the défendant. The 
basis for this allowance was the average profit per month made on the 
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engines manufactured and delivered under the contract. This was a 
sufficiently certain basis upon which the jury could assess damages 
which undoubtedly accrued to plaintiff, and must hâve been within the 
contemplation of the parties to the contract. Such profits are not re- 
mote or spéculative, but are the direct fruit of the contract itself. U. 
S. V. Behan, 110 U. S. 339, 344, 4 Sup. Ct. 81, 28 L. Ed. 168 ; How- 
ard V. Stillwell & Bierce Mfg. Co., 139 U. S. 199, 206, 11 Sup. Ct. 
500, 35 L. Ed. 147 ; Anvil Mining Co. v. Humble, 153 U. S. 540, 549, 
14 Sup. Ct. 876, 38 L. Ed. 814. 

Where the court is convinced and is able to demonstrate that the ver- 
dict on the whole was a just one, and that certain instructions as to the 
measure of damages given by the court to the jury, and apparently dis- 
regarded by them, were erroneous, and that the verdict did not sub- 
stantially exceed an amount that would hâve been just and right had 
proper instructions been given, it would be a sacrifice of justice for 
no good purpose to set aside such a verdict on the ground that the jury 
had disregarded the instructions of the court in rendering it. 

But we are not required in this case to scrutinize the grounds upon 
which the judge below proceeded in refusing the motion for a new 
trial. Neither the verdict of the jury, nor the exercise by the trial 
judge of his discrétion in refusing a new trial, are subject to review 
by this court, unless, in the latter case, that discrétion has been abused. 
So far from having been abused in this case, we think that it has been 
properly exercised, and the judgment of the court below is therefore 
affirmed. 



HOPKINS, U. S. Marshal, et al. v. FACHANT. 

(Circuit Court of Appeals, Nlnth Circuit. May 2, 1904.) 

No. 1,003. 

1. Ai-iENS— Déportation— PowEES of Administrative Oiticebs. 

Tlie Alien Immigration Act of Marcli 3, 1903, c. 1012, § 21, 32 Stat. 1218 
[U. S. Comp. St. Supp. 1903, p. 180J, does not eonfer authority on the 
Seeretary of the Treasury to arbitrarily orcler the déportation of an alien 
who has entered this country and become a part of its population wlth- 
out giving such alien an opportunity to be heard on the questions involv- 
ing his or her right to be and remain in the TJnited States in such man- 
ner as is consistent with the principles that Inhere In due process of law. 

2. Same — Makbiage of Alien to Citizen— Right to Dischabge fbom Cus- 

TODT. 

Where an alien woman, who has come Into this country, pending pro- 
ceedings for her déportation under the immigration laws, marries a citi- 
zen of the United States, she at once takes the status of her husband, 
and, unless released from custody, is entitled to be discharged on a writ 
of habeas corpus. 

Appeal from the District Court of the United States for the North- 
ern Division of the District of Washington. 

Appellants take this appeal from an order made by the District Court dis- 
charging appellee from custody upon habeas corpus. Her pétition for the 

If 2. Citizenship under state and fédéral laws, see note to Clty of Minneap- 
olis V. Reum, 6 C. C. A. 37. 
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writ of habeas corpus is very lengthy, but the essential points therein may 
be briefly stated. In said pétition it Is alleged that Alexander Fâchant was 
born in the republic of France, "but is now, and during ail the times herein 
mentioned W^as, a naturalized citizen of the United States of America, and bas 
been domlclled in the United States of America for about elghteen years last 
past, and is now, and during ail the times herein mentioned was, a bona flde 
citizen and résident of the district of Washington"; that in Aprll, 1903, at 
Paris, this petltioner, at the request of Alexander Fâchant, entered iuto a 
eontract of marriage with him, and that she agreed with him to corne to the 
United States for the purpose of the consummatlon of such marriage relation ; 
that upon her arrivai in the city of Walla Walla, Wash., the sald Alexander 
Fâchant refused to make her his lawful wife; that she thereafter brought 
suit against said Fâchant to recover $15,000 damages for the breach of said 
marriage eontract; that said Alexander Fâchant made default, but that for 
reasons stated she had been unable to hâve a jury ti-lal in order to assess the 
damages to which she was entitled. It then sets forth the facts in regard to 
her arrest for the purpose of being deported under the Immigration laws of 
the United States, and allèges that her déportation would be "in violation of 
the exlsting treaties between the United States of America and the republlc 
of France," etc. ; and she prays upon the hearing of her pétition to be released 
from custody and restored to her liberty. The order of discharge, as made 
by the court, after a prellminary statement of the appearance of the respective 
parties, states that appellants herein "having made return ore tenus on be- 
half of the said respondents, and each of them, to the effect that the sald 
Blanche Masclez had been held and retained In custody by the sald Charles 
B. Hopkins, United States Marshal for the District of Washington, as a de- 
tained witness in the case of the United States vs. Alexander Fâchant, pend- 
Ing in the District Court of the United States for the District of Washington, 
Northern Division, in pursuance of a commitment duly issued by United States 
Commissloner H. B. Strong, and that the said Blanche Masclez had been held 
and was being held by the respondents, Thomas M. Fisher and J. H. Sargent, 
Immigration officers of the United States, and the Mother Superior of the 
House of Good Shepherd, as an allen immigrant unlawfully within the United 
States, aud as such subject to déportation to the republic of France, the eoun- 
try whence she came, and under and by virtue of a certain warrant of dé- 
portation duly issued by tlie Secretary of the Treasury of the United States, 
on the 2Sth day of May, 1903, directed to the said Thomas M. Fisher, Chinese 
and Immigrant inspector, wherein it is found by the said Secretary of the 
Treasury that the said Blanche Masclez Is an alien immigrant, who landed 
in the United States at the port of New York, N. T., on the 2d day of May, 
1903. and came Into the United States from the republic of France, contrary 
to the immigration laws of the United States, and commanding him, the sald 
Thomas M. Fisher, as such Immigrant inspector, to take Into his custody the 
said Blanche Masclez as such alien immigrant, and return her to the couutry 
whence she came, whlch sald warrant of déportation Is still In force ; and 
sald respondents, In making return to the sald writ of habeas corpus, having 
denied the allégations set forth 3n said pétition herein as to the rights of the 
said Blanche Masclez to be and remain In the United States. And the court 
having taken into considération the évidence admitted upon the trial of the 
case of the United States vs. Alexander Fâchant, together with the fact of 
the marriage of the said Blanche Masclez to the said Alexander Fâchant sub- 
séquent to the Issuance of the writ herein, and being fully advised In the 
premises, and having found from a considération of ail the foregolng facts 
that the sald Blanche Masclez Is entitled to be and remain in the United 
States, and therefore not subject to déportation under the writ of déportation 
heretofore issued by the Secretary of the Treasury of the United States, but 
entitled to her full liberty: Now, therefore, it is hereby ordered that the 
said Blanche Masclez, petltioner above named, be, and she hereby is, dis- 
charged from the custody of the respondents herein, and restored to her full 
liberty." ' j 

Jesse A. Frye, U. S. Atty., and Edward E. Cushman, Asst. U. S. 
Atty., for appellants. 
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Sihs M. Shîpley, Will H. Morris, and Frank S. Southard, for ap- 
pellee. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge (after making the foregoing statement). 
Appellee moves that the appeal herein be dismissed upon the grounds 
that this court is without jurisdiction to hear and détermine the matters 
involved upon this appeal, for the reason and upon the ground that the 
détermination of the case involves the construction and application oi 
the Constitution of the United States and the constitutionality of the 
law of the United States passed March 3, 1903, c. 1012, 32 Stat. 1213 
[U. S. Comp. St. Supp. 1903, p. 170], being "An act to regulate the 
immigration of aliens into the United States," and also the construc- 
tion of the treaty existing between the United States and the repubhc 
of France, and the rights of appellee thereunder ; and, further, that 
the right to hear and détermine the matters involved upon this appeal 
is by statute vested in the Suprême Court of the United States ex- 
clu sively. 

It is questionable, to say the least, whether, in the face of ail the facts 
set out in the pétition for habeas corpus, especially after her marriage 
to Alexander Fâchant, appellee is shown to hâve any property rights 
which would involve any construction of the treaty referred to. But 
be that as it may, the détermination of this case also dépends upon 
other questions, which hâve no relation whatever with the provisions 
of the treaty. It is claimed by appellants that the only question in- 
volved in this case is, "Did the court below exceed its authority and 
jurisdiction in interfering with the Secretary of the Treasury in his ad- 
ministration of the immigration laws?" In view of ail the facts stated 
in the pétition and contained in the record of the case on appeal, we are 
of opinion that the motion of appellee to dismiss should be, and is, de- 
nied. 

Upon the merits of this case appellants contend that Congress, by 
the act of March 3, 1903, has committed to the Secretary of the Treas- 
ury the exécution of the law in question, without the aid or interven- 
tion of the courts, and has given to the Secretary of the Treasury of 
the United States power, not only to finally détermine what aliens are 
excluded by the law, and to refuse such a landing, but also the author- 
ity to arrest and investigate and send out of the country, within the 
specified time, any alien immigrant who has secured entrance into the 
United States in violation of law ; and cites the following cases in sup- 
port of this contention : United States v. Yamasaka, 100 Fed. 404, 40 
C. C. A. 454 ; Nishimura Ekiu v. United States, 143 U. S. 651, 12 Sup. 
et. 336, 35 L. Ed. 1146 ; Fong Yue Ting v. United States, 149 U. S. 
698, 13 Sup. Ct. 1016, 37 L. Ed. 905 ; Lem Moon Sing v. United States, 
158 U. S. 538, 15 Sup. Ct. 967, 39 L- Ed. 1082 ; Wong Wing v. United 
States, 163 U. S. 228, 16 Sup. Ct. 977, 41 L. Ed. 140; Fok Yung Yo v. 
United States, 185 U. S. 396, 23 Sup. Ct. 686, 46 L. Ed. 917 ; The 
Japanese Immigrant Case, 189 U. S. 86, 23 Sup. Ct. 611, 47 L. Ed. 721. 
Appellants claim that the court below, under thèse authorities, should 



842 130 FEDERAL BEPORTEK. 

have denied the writ, and remanded appellee to the custody of appel- 
|ant Fisher for déportation in pursuance of the warrant of déportation 
issued by the Secretary of the Treasury. It nowhere appears from the 
record that appellee has been given an opportunity to be heard before 
any oïïïcer or tribunal, either executive or judicial. The rigid con- 
struction of the act suggested by appellants is not justified by any of 
the décisions cited. In The Japanese Immigrant Case, 189 U. S. 86, 
99, 100, 23 Sup. Ct. 611, 47 L. Ed. 721, the question herein involved 
was fully discussed. In the course of the opinion the court said : 

"It bas been settled that the power to exclude or expel allens belonged to 
the political department of the government, and that the order of an execu- 
tive offleer, Invested with the power to détermine flnally the facts upon whlch 
an alien's right to enter thls country or remaln In It depended, was 'due pro- 
cess of law, and no other tribunal, unless expressly authorized by law to do 
so, was at liberty to re-examine the évidence on which he aeted, or to contro- 
vert its sufflciency.' Fong Yue Ting y. United States, 149 U. S. 698, 713, 13 
Sup. Ct. 1016, 37 L. Ed. 905 ; Nishimura Eklu v. United States, 142 U. S. 651, 
659, 12 Sup. Ot. 336, 35 h. Ed. 1146; Lem Moon Sing v. United States, 158 
U. S. 538, 547, 15 Sup. Ct. 967, 39 L. Ed. 1082. But this court has never held, 
nor must we now be understood as holding, that administrative offlcers, when 
executlng the provisions of a statute luvolving the liberty of persons, may 
disregard the fundamental prlnciples that Inhere in 'due process of law,' as 
understood at the time of the adoption of the Constitution. • • ♦ tt is 
not compétent for the Secretary of the Treasury, or any executive offleer, at 
any time wlthin the year Umited by the statute, arbitraiily to cause an allen 
who has entered the country and has become subject In ail respects to its 
Jurisdlction, and a part of its population, although alleged to be lUegally hère, 
to be taken into custody and deported without giving hlm ail opportunity to 
be heard upon the questions involving hls right to be and remain in the United 
States. No such arbitrary power ean exist where the princlples involved In 
due process of law are recognlzed. This is the reasonable construction of the 
acts of Congress hère In question, and they need not be otherwise interpreted. 
In the case of ail acts of Congress such interprétation ought to be adopted 
as, without dolng violence to the import of the words used, will bring them 
into harmony with the Constitution." 

In the récent case of Gonzales v. Williams, U. S. Commissioner of 
Immigration, 193 U. S. 1, 15, 24 Sup. Ct. 177, 48 L. Ed. 317, which 
was an appeal by Isabella Gonzales from an order of the Circuit Court 
of the United States for the Southern District of New York dismissing 
a writ of habeas corpus issued on her behalf and remanding her to the 
custody of the United States Commissioner of Immigration at the port 
of New York (118 Fed. 941), the court, among other things, said: 

"As Gonzales did not corne wlthin the act of 1891, the commissioner had no 
jurlsdictlon to detaln and déport her by deciding the mère question of law 
to the contrary ; and she was not obllged to resort to the supeiintendent or 
the secretary. Our conclusion is not affected by the provision in the sundry 
civil act of August 18, 1894, c. 301, § 1, 28 Stat. 372, 390 [U. S. Comp. St. 
1901, p. 1303] In relation to the flnallty of the décisions of the appropriate 
immigration or custom officers, or the slmilar provision in the act 'to regulate 
the Immigration of allens into the United States,' approved March 3, 1903, c. 
1012, 32 Stat 1213 [U. S. Comp. St. Supp. 1903, p. 170]." 

Did the court err in discharging appellee from custody? It will be- 
observed by référence to the statement of facts that no particular 
ground upon which the court below based its order for discharging her 
is stated ; but it does afïirmatively appear that pending the application 
for her release under the writ of habeas corpus she was married to 
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Alexander Fâchant, who is stated in the pétition for the writ to be "a 
naturalized citizen of the United States of America." It is claimed by 
appellants that this statement was denied by their return to the writ 
ore tenus, and that no testimony was offered by either of the parties up- 
on the question of his naturalization. But an examination of the facts 
shows that appellants did not deny this fact in their return to the writ. 
Their déniai was confined to "the allégations set forth in said pétition 
herein as to the rights of the said Blanche Masclez to be and remain 
in the United States." Her rights to be and remain in the United 
States under her pétition were based solely upon the fact that she 
had brought suit against Alexander Fâchant, who was a man of wealth, 
for damages for a breach of his promise to marry her, and that he had 
made default, and that her déportation under those circumstances 
would deprive her of substantial rights, and be "in violation of the 
existing treaties between the United States of America and the Re- 
public of France." The court had the right to take the fact alleged in 
the pétition, and not denied by the return, to be true. The rule is well 
settled that her marriage to a naturalized citizen of the United States 
entitled her to be discharged. The status of the wife follows that of 
her husband. Rev. St. § 1994 [U. S. Comp. St. 1901, p. 1368] ; Léon- 
ard V. Grant (C. C.) 5 Fed. 11; Kelly v. Owen, 7 Wall. 496, 19 L. Ed. 
283 ; United States v. Kellar (C. C.) 13 Fed. 82 ; Ware v. Wisner (C. C.) 
50 Fed. 310 ; Broadis v. Broadis (C. C.) 86 Fed. 951. And by virtue of 
her marriage her husband's domicile became her domicile. Tsoi Sim v. 
United States, 116 Fed. 920, 54 C. C. A. 154. Upon ail the facts of this 
case, it is apparent that the court did not err in discharging appellee 
f rom custody. 

The judgment of the District Court is affirmed. 



WRIGHT, Internai Revenue Collecter, v. MICHIGAN CENT. R. CO. 
(Circuit Court of Appeals, Sixth Circuit June 16, 1904.) 
. No. 1,297. 

1. Internai, Revenue— Stamp Tax on Bills dp Ladinq— Uuplicates. 

In paragraph 6 of Schedule A of the war revenue act of June 13, 1898 
(30 Stat. 458, c. 448 [U. S. Comp. St. 1901, p. 2304]), vyhich requires a 
stamp to be affixed to each bill of lading, manifest, etc., "and to eacti du- 
plicate thereof," the word "duplicate" is to be defined in accordance with 
the meaning given it generally in business, as one of two Instruments, each 
of whlch is original, and intended to hâve the force of an obligation irre- 
spective of the other, and not as meaning merely a copy. 

2. S AME. 

A railroad company issued bills of lading marked "Original," to each 
of which was attached a détachable copy, marked as such, and containing 
a statement thereon that it was not an original bill of lading, but merely 
a mémorandum for flling, as an acknowledgment that a bill of lading had 
been issued for the goods described. Held, that such copies were not du- 
plicate bills of lading, within the meaning of paragraph 6 of Schedule 
A of the war revenue act of June 13, 1898 (30 Stat. 458, c. 448 [V. S. Comp. 
St. 1901, p. 2304]), and were not required to be stamped; nor were they 
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rendered such by the fact that In some instances thé company reeognized 
them In making deliveries to the consignée, waivlng the production of the 
original. 

3. Evidence— Expert Testimony— Oonsteuction of Instrument. 

The question whether a written instrument is a duplicata of another, 
withln the meaning of a statute, is not one upon which expert testimony is 
compétent, but is one for the court 

In Error to the Circuit Court of the United States for the Eastern 
District of Michigan. 

Wm. D. Gordon, U. S. Atty., and James V. D. Willcox, Asst. U. 
S. Atty., for plaintiff in error. 

O. È. Butterfield (Henry Russel, of counsel), for défendant in error. 
Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. This writ of error brings up the 
record of a case wherein the Michigan Central Railroad Company 
brought suit against the plaintiff in error to recover the sum of $6,- 
838.13, which had been levied against the company as an internai rev- 
enue tax by the Commissioner of Internai Revenue, and paid by it 
under protest. 

Between July 1, 1898, and June 30, 1901, during which period the 
internai revenue act of June 13, 1898, c. 448, 30 Stat. 448 [U. S. 
Comp. St. 1901, p. 3386], was in force, the railroad company issued 
683,812 bills of lading marked "Original" to shippers of freight over 
its lines, to each of which was detachably annexed a copy (or dupli- 
cate) thereof, marked "Copy," and containing transversely along the 
left-hand margin thereof the following words : 

"Take notice, that this is only a copy of a bill of lading or shipping receipt 
issued for the property herein described or referred to, and it is not Itself to 
be regarded or considered as a bill of lading or coutract of any kind under any 
circumstances, but merely an acknowledgment that a bill of lading or shipping 
receipt for said property bas been issued." 

This was the gênerai form as prepared for use. But as each was 
issued the following words were inserted in the body of the instru- 
ment by a rubber stamp : 

"This is not the original bill of lading or shipping receipt, nor a copy or du- 
plicate covering the property named hereon. It is intended solely for flUng or 
record as a mémorandum acknowledgment that a bill of lading or shipping 
receipt has been issued." i 

A form of shipping order to be filled in by the shipper was also in 
like manner annexed, and ail three were arranged side by side, so 
as to be folded together, and a carbon interleaf inserted to impress 
the spécial matter, such as the name of the shipper, description of the 
articles, destination, etc., upon the other instruments ; the whole be- 
ing a patented form and arrangement of such instruments. The ship- 
ping order was signed by the shipper and retained by the company, 
and the original bill of lading was signed by the company, and, to- 
gether with the copy or duplicata, which bore a copy of the com- 
pany's signature, was given to the shipper. The company put upon 
each of the instruments, which, for distinction, we will now call the 
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original, a one-cent stamp, but put none upon the copy or duplicate. 
And the failure to do this is the cause of action. The case was tried 
by a court and a jury. Evidence was given to prove the above-stated 
manner of doing business as between the company and the shipper, 
which was net disputed, and there was also évidence that in some 
instances the shippers sent to their consignées the copy or duplicate 
of the bill of lading, instead of the original, and that the company 
recognized the same in making delivery ; and a witness, who was an 
internai revenue agent, but had formerly been employed as an officiai 
in railroad business, testified, under objection of the plaintiff in that 
court, that, in his opinion, the copy was a duplicate bill of lading, 
and performed ail the functions of the other. At the close of the 
testimony, counsel for the respective parties requested peremptory 
instructions to the jury to render a verdict in favor of their party. 
The court refused the instruction prayed by counsel for the défend- 
ant, and granted that prayed for the plaintiff. A verdict was ren- 
dered accordingly, and, judgment having been rendered thereon, this 
writ of error was sued out by the collector. 

The statute under which it is sought to charge the company reads 
as follows : 

"Express and Freiglit : It shall be the duty of every railroad or steamboat 
company, carrier, express company, or corporation, or person whose occupa- 
tion is to act as sucb, to issue to the shipper or consigûor, or hls agent, or 
person from whom any goods are accepted for transportation, a bill of lading, 
manifest, or other évidence of reeelpt and forwarding for each shipment re- 
ceived for carriage and transportation, whether in bulk or in boxes, baies, 
packages, bundles, or not so inclosed or included ; and there shall be duly at- 
tached aud caneeled, as In this act provided, to eaeh of said bills of lading, 
manitests, or other mémorandum, and to each duplicate thereof, a stamp of 
the value of one cent : provided, that but one bill of lading shall be required 
on bundles or packages of newspapers when inclosed In one gênerai bundle at 
the time of shipment. Any failure to issue such bill of lading, manlfest, or 
other mémorandum, as herein provided, shall subject such railroad or steam- 
boat company, carrier, express company, or corporation or person to a penalty 
of fifty dollars for each offense, and no such bill of lading, manifest, or other 
mémorandum shall be used in évidence unless it shall be duly stamped as 
aforesaid." 30 Stat. 459 [U. S. Comp. St. 1901, p. 2304]. 

The décisive question in the controversy, and the one to which the 
argument of counsel has been mainly directed, is that of the con- 
struction to be given to the word "duplicate" in this paragraph. For 
the company it is insisted that, as hère used, it means another original 
bill of lading — one having the same légal efïect as the other original. 
The construction contended for in behalf of the government is that 
stated in an opinion given by the Commissioner of Internai Revenue, 
which is hère transcribed : 

"The act does not make It obligatory that the technical bill of lading should 
be issued in any case. * * * It is not a duplicate bill of lading that is re- 
ferred to alone, but equally a duplicate manifest, duplicate mémorandum, 
or a duplicate of any other instrument of writing which should contain évi- 
dence of receipt and forwarding. The question of tax turns upon the mean- 
ing of the word 'duplicate.' Webster's Dictionary, the accepted authority of 
this department in the définition of words, gives the following — the first being 
the ordinary meaning, and the second the technical meaning : 'Duplicate. (1) 
That which exactly resembles or corresponds to something else. Another: 
Correspondent to the flrst. (2) Law. An original instrument repeated. A 
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document which Is the same as another to ail essentlal partlculars, and dlffer- 
Ing from a mère copy In having ail the validity of an original.' It will be seen 
that the ordinary meaning of the word 'duplicate' la a copy, and It bas been 
the rule of thls office to construe words In statutes accordlng to their ordinary 
meaning and acceptation, unless the Intent of the statute imperatively requires 
that a technlcal slgniflcance should be given them. * * * I therefore rule 
that the word 'duplicate,' as used In the paragraph of Schedule A, 'Express and 
Freight,' ineludes ail copies, and every copy of any instrument evidencing the 
receipt and forwardlng of goods Issued by the carrier or his agent must bear 
a one-cent stamp, and any mémorandum made on the same, that it Is 'merely 
a copy,' 'not a blll of lading,' 'not a duplicate,' 'not a contract,' 'not negotlable,' 
'merely an acknowledgment,' etc., will hâve no effect to exempt the copy from 
taxation as a duplicate." Treasury Dec. Int. Rev. Dept 1900, pp. 88, 89. 

The opinion of the Circuit Court was in accord with the insistence 
of the Company, apparently not accepting the ruling of the Commis- 
sioner of Internai Revenue as a correct interprétation of the statute. 
And with great respect for the opinion of the commissioner, we are 
notwithstanding constrained to think the ruHng of the Circuit Court 
was right. We cannot help thinking that in the business world there 
is a plain distinction recognized between a duplicate and a copy, and 
that the former is understood to be one of two instruments, each of 
which is original, and intended to hâve the force of an obligation ir- 
respective of the other, and that a copy is understood to be a tran- 
script of an original ; having the form, but not the essence, of an ob- 
ligation. As the law is addressed to business men and business mat- 
ters, we may well suppose that Congress intended the word to bear 
the meaning given it in the sphère of its opération. It is true that in 
a loose sensé the word "duplicate" is sometimes used with the mean- 
ing of "copy," but that is only by a license quite common in the use 
of language. As a rule, the language of a statute is chosen with re- 
gard to its fitness for expression. The meaning of the word in légal 
phraseology is the same as that in its use among business men. It 
is tersely and correctly stated in 10 Am. & Eng. Encycl. of Law, 318, 
as follows : " 'Duplicate' is defined as a document which is the same 
in ail respects as some other instrument, from which it is indistin- 
guishable in its essence and opération." And many aûthorities are 
there cited in confirmation. A substantially like définition is given of 
the word in ail the law dictionaries in common use. In BurriH's Dic- 
tionary, verbum "Duplicate," is given the following ample définition : 

"A duplicate Is sometimes deflned to be a copy of a thing, but, though gen- 
erally a copy, a duplicate differs from a mère copy, In having ail the validity 
of an original. Nor, it scems, need it be an exact copy. Deflned also to be 
the counterpart of an instrument ; but In Indentures there is a distinction be- 
tween counterparts executed by the several parties, respectively, each party 
afBxIng his or her seal to only one counterpart, and duplicate originals, each 
executed by ail the parties." 

It is the privilège of contracting parties to détermine what instru- 
ment shall be the repository of their agreement, and that another 
shall not be. If the original is lost, a copy is admissible in évidence, 
not because it imports the engagement, but to make proof of an 
original which did. In the case of duplicates, each is original évi- 
dence, and the loss of the other need not be shown. Totten v. Bucy, 
57 Md. 450. 
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If thèse reasons and authorities were not sufficient, and the matter 
were still in doubt, we might refer to the rule applicable to this sub- 
ject, that in such case the statute will be construed favorably to the 
taxpayer, "because it is fairly and justly presumable that the Légis- 
lature, which was unrestrained in its authority over the subject, lias 
so shaped the law as, without ambiguity or doubt, to bring within it 
evervthing it was meant should be embraced." In United States v. 
Mullins, 119 Fed. 334, 56 C. C. A. 238, we applied this rule to another 
provision of the internai revenue laws, upon the sanction of numerous 
authorities there cited. 

We do not think the reasons which lead to the conclusion already 
indicated are much affected by the circumstance that upon some oc- 
casions the Company has recognized thèse so-called copies in making 
deliveries to the consignées. Undoubtedly they amounted to ac- 
knowledgments that bills of lading of the character recited had been 
issued, and the company might in some circumstances think it rea- 
sonable to waive the production of the actual bill of lading. We 
agrée that if the transaction involved the use of duplicate bills of 
lading, or of instruments of équivalent légal character, though of 
slightly différent language, the company could not escape the tax by 
protesting that the instrument was not in fact a bill of lading. And 
on the other hand, it must be admitted that the company had the 
right to adopt an otherwise lawful metliod of doing business, whereby 
it would not fall under the obligation to pay the tax on a duphcate. 
The question in every such case would be, what is the essential char- 
acter of the instrument employed — is it a duplicate, or is it a copy? 

Nor do we think the opinion of an expert is compétent to déter- 
mine the construction to be put upon such an instrument. It is for 
the court to construe it and define its character, and thereupon com- 
pare it with the statute. 

The views which we hâve expressed lead to the conclusion that the 
judgment should be affirmed. It is so ordered. 



PENNSTLVANIA B. CO. v. BURR et al. 

(Circuit Court of Appeals, Second Circuit Aprll 5, 1904., 

No. 164. 

1. SHIPPING— LiABILITT FOE DAMAGE TO CAEGO— CONTEACT GiVING OAEEIEE 

Benefit OF Insueance. 

A bill of lading provlded that, in case of loss or Injury of the goods, the 
damage should be adjusted on the basis of thelr value at the place and 
time of shipinent, and that the carrier should hâve the benefit of any In- 
surance efCected by the shipper. He insured the goods for their value at 
the port of destination, but the policy contained a provision that in case 
of any agreement between the assured and any carrier whereby, in case of 
loss for which the carrier would be liable, he should hâve the benefit of 
the insurance, there should be no liability on the policy beyond the amount 
which was not recoverable from the carrier, and to make good the loss 
temporarily by advancing money pending delay in coUecting frpm the 
carrier, which should not affect the final liability of the Insurer. The 
goods were damaged in shipment, and the insurer advanced a sum to the 
owner ; taking a reeelpt by which he agreed to prosecute hls claim against 
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the carrier, and to refund to the Insurer tho amount eollected. Séld, that 
such advanee was strlctly wlthin the terms t>f the policy, and did not con- 
stitute a payment of the loss, whereby the carrier could clalm the beneflt 
under the bill of lading as a set-off in an action by the owner to recover 
the damages. 

2. Same. 

Where a bill of lading llmited the liabllity of the carrier, In case of loss 
or damage, to the value of the goods at the tlme and place of shipmeut, a 
further provision that he should hâve the benefit of any Insurance eflCected 
by the owner is valld only as to such insurance, or so much of the In- 
surance as represents the goods, aud the value for which, in case of loss, 
the carrier Is liable ; and he cannot claim the beneflt of Insurance eovering 
the increased value of the goods at the port of destination, which the 
owner had the right to effect for Us own protection. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon writ of error to review a judgment of 
the Circuit Court, Southern District of New York, against plaintiff 
in error, who was défendant below. The judgment was entered up- 
on a verdict directed by the court. The action was upon a bill of lad- 
ing, to recover for injury to certain straw braid damaged by the care- 
lessness of défendant during transportation from China to New York. 

Henry G. Wood, for plaintifï in error. 
Wilhelmus Mynderse, for défendants in error. 

Before LACOMBE and TOWNSEND, Circuit Judges. 

LACOMBE, Circuit Judge. The bill of lading contains the usual 
clause that in case of loss, either partial or total, damage shall be as- 
certained and adjusted on the basis of the cash value of the goods at 
the original port of shipment at the time of shipment, and the further 
clause : 

"In case of loss or damage of any of the goods named In this bill of lading 
for which the [company] may be liable it Is agreed and understood that it may 
bave the beneflt of any insurance efCected by or on account of the said goods." 

It was held in Phœnix Ins. Co. v. Erie Transportation Company, 
117 U. S. 312, 6 Sup. Ct. 750, 29 L. Ed. 873, that such a clause is val- 
id, and limits the right by way of subrogation of the insurer, upon 
paying to the assured the amount of a loss occasioned by the carrier's 
négligence, to recover over against the carrier. 

The cash value at port of shipment was $9,569.30; the damaged 
value at New York was $4,820.44 ; verdict was directed for the dif- 
férence, $4,748.86, with interest; and there is no dispute as to the 
correctness of the verdict, except that défendant claims the benefit of 
certain insurance. The sound value of the goods at New York was 
$11,537.20, and they were insured for that amount with the British & 
Eoreign Marine Insurance Company. The amount due from the in- 
surers to the insured was the différence between sound value and 
damaged value at New York, $6,716.76, and the sole question in the 
case is as to the effect of a certain clause in the policy, which reads as 
follows : 

"In case any agreement be made or accepted by the assured with any carrier 
by which it is stipulated that such or any carrier shall hâve, in case of any 
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loss for whlch he may be Ilable, the beneflt of this Insurance, or exemption In 
any manner from responsibillty grounded on the fact of this insnrance, then 
and in that event tlie insurers shall be discharged of any liability for such 
loss hereunder, but this poliey in thèse and ail cases of loss or damage by 
périls insured against shall be liable and owe actual payment for (only) what 
«annot be collected from carrier * * * but also shall be ehargeable with 
the direct pecuniary conséquence to the assured temporarily arising from delay 
in collection from said carrier * * • and the advancing for this purpose 
only of funds to the assured for his protection pending such delay shall in no 
case be considered as affecting the question of the final liability of this In- 
surance, and as soon as collection Is made from the carrier the title of the in- 
sured to hold the funds so advaneed by the Insurer shall discontinue, and a 
portion thereof equal to the sum collected from the carrier shall be repaid to 
the insurer ; but in case of final fallure to collect from carrier, a portion of the 
sums advaneed by the insurers equal to the sum short collected from the 
carrier may be retained and applied in settlement of the actual liability of this 
insurance thereby established (provided always the loss shall constitute in 
other respects a claim under this insurance)." 

A somewhat similar clause was before the court in Inman v. South 
Carolina Ry. Co., 129 U. S. 128, 9 Sup. Ct. 249, 32 L. Ed. 612. The 
court said : 

"By the terms [of the bill of lading] the plaintiffs were not compelled to 
Insure for the beneflt of the railroad company ; but If they had insurance at 
the time of the loss, whlch they could make available to the carrier, or which, 
before bringing suit against the company, they had collected, without condi- 
tion, then, if they had wrongfully refused to allow the carrier the benefit of 
the insurance, such a counterclaim mlght be sustalned, but othervvise not. 
* * * Recovery upon neither of the policies could hâve been had except 
upon condition of resort over against the carrier, any act of the owners to 
defeat whlch operated to cancel the liability of the insurers. They could not, 
therefore, be made available for the benefit of the carrier. * • * Under 
the terms of thèse policies, payment itself would hâve been subject to such 
conditions as the companies chose to impose. * * * ïhese Insurers could 
requlre the owners to pursue the carrier In the first Instance, and décline to 
indemnify them until the question and the measure of the latter's liability were 
determined." 

Under this authority, unless the insurer has made an unconditional 
payment of the loss to the assured, the carrier cannot enforce any 
claim to benefit of the insurance. 

On March 17, 1898, the insurance company gave to the plaintifïs 
$6,000, in receipt of the following agreement signed by them : * 

"In considération of your advancing us the sum of $6,000 S. S. Belgic on the 
undermentioned goods we hereby agrée to put forward a claim against the 
carrier In whose hands the same recelved damage and on receivlng payment 
from them we undertake to refund you the same. It is further understood 
that you are to be responsible for ail costs incurred In connection wIth the 
claim." 

The défendant contends that this was really a payment of the loss 
under the poliey, thus waiving the benefit of the clause, and référence 
is made to Roos v. Railroad Co., 199 Pa. 378, 49 Atl. 344. In that case 
an insurance company had insured $2,000 on property worth $4,300, 
and there had been a loss of $1,700. The amount of claim against the 
company was $809.50. That sum of money was turned over to the 
assured upon a written acknowledgment that it was "borrowed and 
received from the insurer, being a loan pending the investigation and 
détermination whether the loss was one for which the carrier should 
130 F.— 54 
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be held liable ; * * ♦ and if the carrier should be held liable, the 
undersigned agrées to return the amount thus loaned, when and to 
the same extent same shall be recovered from the carrier." The court 
held that it v/as properly left to the jury to détermine whether this was 
a bona fide loan, or an adjustment of the loss, and a finding that it 
was not a bona fide loan was sustained. What operated upon the ju- 
ry's mind in that case, we do not know, but it may be noted that the 
report contains no statement of what the policy contained. Whether 
or not there was any clause providing for a loan, does not appear. 
In the case at bar we hâve only two written documents, and no other 
évidence bearing upon their construction. The one provides for the 
making of a loan under certain contingencies, and the other indicates 
that such loan is made. Unless we are prepared to hold, as we most 
emphatically are not, that the clause in the policy providing for a loan 
under the conditions therein specifîed is void, we can reach no other 
conclusion than that the $6,000 was turned over to the assured as a 
loan, and not as an adjustment. 

The défendant further contends that the verdict is excessive, be- 
cause the défendant was entitled to the benefit of the excess of insur- 
ance, $11,537.80, over the cash value of the goods at the port of ship- 
ment, $9,569.10, which was the extent of its liability, viz., $1,967.90. 
The assured could, at the utmost, recover against the carrier $9,569.- 
10. To that extent only could the insurer be subrogated. But the 
assured would be entitled to recover $1,967.90 more from the insur- 
er. That amount of Insurance was good, and not discharged by any 
agreement with the carrier as to benefit of Insurance. Therefore, as 
défendant contends, to that extent there was a payment of loss under 
the policy, and not a loan, and the carrier under bill of lading should 
hâve the benefit of it. 

While technically the clause in the bill of lading may be open to 
such construction, we agrée with plaintifï's counsel in the conclusion 
that, if it were thus construed, it would not, in the language of the 
opinion in Railroad Co. v. Lockwood, 11 Wall. 357, 21 L,. Ed. 627, be 
"just and reasonable in the eye of the law," and would therefore be 
invajjd. By refusing to respond in any event for more than the value 
at port of shipment, the carrier compelled the owner of the goods to 
take the risk of loss not only of ail the profit he might hâve made, 
but also of freight and landing charges, and the value of ail burdens 
and risks of the adventure. He seeks, as he is entitled to, to secure 
himself against such risk of loss by insuring his goods at their value 
hère, with the additional items of increase included. In this way only 
can he secure complète reimbursement in case of loss. For example, 
in the case at bar, if he receives damaged value $4,820.44, carrier's lia- 
bility $4,748.86, and insurer's liability $1,967.90, he gets back $11,537.20 
— just sufficient to reimburse him the full value of the goods. In In- 
man v. South Carolina Railway, supra, the court held that, if a bill of 
lading contained a provision requiring the owners to insure for the car- 
rier's benefit, such provision could not be sustained. When the carrier 
refuses to be itself liable for the destruction through its own négligence 
of part of the value of the goods it carries, it may fairly be held to hâve 
l'equired a prudent ovi'ner to insure that part, and, if it be allowed it- 
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self to take the benefit of the insurance taken out on that part, the sit- 
uation is the same as if it had required the insurance to be taken for 
its benefit. In our opinion, the clause in the bill of lading can only 
be sustained as to such insurance, or so much of the insurance, as 
represents the goods and the value for which in case of loss the car- 
rier is to respond. If the assured is required to yield up to the carrier 
the insurance covering différence of value between port of shipment 
and port of discharge, the bill of lading by one clause "relieves the 
carrier from reimbursing the merchant for the full value of his goods, 
while an associated clause prevents the merchant from securing such 
reimbursement through the channels of insurance." 
The judgment is affirmed. 



ARMOUR PACKING CO. v. METROPOLITAN WATER CO. 

(Circuit Court of Appeals, Third Circuit June 27, 1904.) 

No. 46. 

t. Municipal Coepoeations— Watee Franchise— Oedinances—Contbacts. 

A City ordinance granting a corporation a francliise to operate water- 
works in the city on conditions specifled, after having been accepted by the 
corporation, constitutes a contraet between the corporation and the city. 

2. Same— CONSTETJCTioN. 

Where a municipal ordinance granting a corporation a water franchise 
provided that the water rates to consumers should not exceed the rates 
given to the citizens of an adjoinlng city, to which the corporation aiso 
furnished water under a similar franchise, such provision should be con- 
strued to relate only to priées chargea by such corporation, and did not 
include priées charged by such adjoining city after it had exercised its 
statutory right to purchase the corporation's water plant therein and 
operate the same as a munipipal departmeut 

In Errer to the Circuit Court of the United States for the District 
of New^ Jersey. 

The following is the opinion of the court below (Kirkpatrick, Dis- 
trict Judge) : 

The plalntlff In this case Is the Metropolitan Water Company, a corporation 
organlzed under the laws of the state of West Virginia, and the défendant la 
the Armour Packlng Company, a corporation organized under the Jaws of the 
state of New Jersey, but carrying on its principal business in the cities of 
Kansas City, Kansas, and Kansas City, Missouri, whîch cities are contiguous, 
and separated from each other by the state Une. On February 19, 1897, thèse 
parties entered into a contraet which was to continue for a perlod of flve years 
from March 1, 1897, by which the plaintiff agreed to furnlsh to défendant a 
supply of water of not less than fifteen million gallons nor more than twenty- 
flve million gallons per month at the priées therein specifled. It was provided 
in the contraet that at any time after March 1, 1898 -"either party shall bave 
the right to this contraet to take or furnlsh water by giving the other party 
one year's notice in advance from the date of giving such notice that said 
Company, whichever it may be, desires to discontinue the same." On October 
7, 1898, the défendant served a notice on the water company that "it elects to 
discontinue the contraet of February 19, 1897, and elects to décline to take or 
pay for water furnished under said proposition, and hereby give to you the 
one year's notice in advance of Its désire to discontinue the same, and said 
contraet wlll stand discontinued, and water will no longer be taken nor need 
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be furnlshed theretinder from and after the seventh day of Oetober, 1899." 
Notwlthstanding said notice, the défendant continued to receive and the plain- 
life continued to furnish the défendant wlth water after said date. This con- 
trovcrsy relates to the priée to be paid by défendant for the water so furnished. 
The flrst contention of the plaintiff is that the rate should be that fixed by the 
contract of February 19, 1897, because, although a notice was given of an in- 
tention to abrogate it, yet by entering into negotiations for its continuance 
and the acceptance of water after the time fixed for its termination, the de- 
fendant waived its notice of cancellation. It is true such negotiations weve 
had, but no agreement was reached. So far as appears from the correspondence 
between the parties, net only was there no waiver of the notice to refuse to 
take under the contract, but a continuai inslstment on the part of the de- 
fendant upon the-efflcaey of the notice which had been given and upon its 
right to receive water after the termination of the contract at the rates pre- 
serlbed by law. The rates fixed in the contract were spécial, and the défendant 
relinquished its right to receive them by its termination. The contract being 
ended, the défendant, as one of the Inhabitants of Kansas City, was entitled 
to receive water upon the payment of the légal rates as fixed by the ordinances 
of the City regulating the same. The plaintiff was obliged, by its franchise, to 
furnish water to ail the inhabitants of Kansas City upon payment of the légal 
rates therefor, and the right of the défendant to take and receive water was 
in no way dépendent upon the contract, whlch merely fixed the price to be paid 
by it. So, the contract being termlnated by the notice, the taking of the water 
under thls gênerai right could not be construed into a continuance of the con- 
tract. It cannot be sai^ that in relinquishing its spécial privilèges under the 
contract the défendant was precluded from obtaining water upon the same 
terms ofCered to the gênerai publie. In my opinion, the contract of February 
19, 1897, was canceled by the notice of Oetober 7, 1898. 

The remaining question is, at what rate is plaintiff entitled to charge and 
défendant obliged to pay for the water furnished slnce its expiration? This 
question of price is regulated by the, ordinances of the eity. Ordinance No. 
2,131 relates to that part of Kansas City, Kansas, in which défendants plant 
is loeated, and established the rates to be charged to consumers. It is insisted, 
however, that the rate fixed in this ordinance does not apply, because appended 
to the ordinance is note 3, which is as foUows : "It is also agreed that if any 
less rate is given to Kansas City, Missouri, during the continuance of this fran- 
chise the same schedule of rates shall apply under this ordinance, and any 
other beneflts given to Kansas City, Missour?, shall apply both to public and 
private consumers." In order to properly ascertain the intention of the parties 
when entering into thls contract, it will be necessary to conslder their relation 
to each other before and at the time the ordinance went Into elïect. The Na- 
tional Waterworks Company was organized about the year 1874 for the pur- 
pose of supplying Kansas City, Missouri, wlth water, and obtained from its 
Huthorities the franchise of laying its pipes in the public streets of that eity. 
Afterwards, about 1881, it obtained a llke grant for a llke purpose from 
Kansas City, Kansas. Water was being furnished to the towns of Wyandotte 
and Armourdale, adjolning Kansas City, Kansas, by a separate Company, 
which, upon the consolidation of Wyandotte and Armourdale wlth Kansas City, 
Kansas, into one municipality, was subsequently merged into the National 
Waterworks Company, so that in 1891, when Ordinance 2,131, as above, was 
approved, the National Waterworks Company was furnishing water to Kansas 
City, Missouri, and Kansas City, Kansas, which latter comprised old Kansas 
City, Kansas, and the towns of Wyandotte and Armourdale. Inasmuch as 
the two cities of Kansas City were contlguous, separated only by the state Une, 
it was deemed advisablé that the cltizens of each should enjoy equal beneflts 
in regard to the rates required to be paid for water furnished by this Com- 
pany whlch supplled It to both. So long as the National Waterworks Com- 
pany controlled the plants in both cities, the rates were unlform, and so con- 
tinued until January 15, 1898, when Ordinance No. 10,961 was passed by the 
authorlties of Kansas City, Missouri, establishing a lower rate for that clty. 
It appears that In the year 1895 the eity of Kansas City, Missouri, purchased of 
the National Waterworks Company the waterworks of sald company loeated 
in their clty, and the National Company sold its works in Kansas City, Kan- 
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sas, to the plaintiffi Company. So far as Kansas City, Missouri, was concerned, 
the National Waterworks Company ceased to do business and no longer was 
ia a position to furnish rates to Kansas City, Missouri, either to the public or 
to private consumers. The rates in that clty were flxed by itself, and while 
the waterworks company might hâve agreed that it would charge to Kansas 
City, Kansas, the sanie rates whlch mlght be charged in Kansas City, Missouri, 
the contract will not bear that interprétation. In my opinion, the water 
company was stlpulatlng for the acts whieh It would perform. It was the 
owner of both plants, and the true meaning of the note 3 was that, if a less 
rate than that named in the ordlnance were given by it (that is to say, the 
water company) to Kansas City, Missouri, the same schedule of rates should 
apply (that Is to say, be given by it) to Kansas Clty, Kansas. It will be ob- 
served that it Is also provided in the contract that "any other benefits given 
to Kansas Clty, Missouri, shall apply also to public and private consumers" In 
Kansas Clty, Kansas. Certalnly thls must bave been intended to apply to 
benefits given by the water company. The object of the ordinances was to 
produce uniformity. Equal rates were flxed in both citles, and, whlIe the 
plalntlfC company was left free to reduce its rates In either clty, yet it could 
not reduce in one clty wlthout at the same time conferrlng equal benefits upon 
the other. There Is nothlng in the agreed case tending to show that a change 
of ownershlp or a séparation of the plants was In contemplation at the tlme the 
contract was made. It was not Intended that the National Water Company 
should surrender its franchise, or permit a stranger to change its rates at wIU 
and without its consent. The agreement (note 3) cannot be made to apply to 
the changed condition, and when the National Waterworks Company ceased 
to supply water to both clties the obligation to supply water at a unlform rate 
ceased. The conclusion is that the plalntlfC Is entltled to recover from the de- 
fendant the priée flxed for water by the Ordlnance 2,131 of Kansas City, 
Kansas, without référence to the rate fixed by the municipality of Kansas 
City, Missouri. In Computing the amount due, allowance must be made for 
whatever sums bave been paid to the plalntiff on account, as agreed upon in 
the State of the case. 

Frank H. Platt, for plaintiff in errer. 
James E. Howell, for défendant in errer. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

ACHESON, Circuit Judge. This was an action brought by the 
Metropolitan Water Company against tlie Armour Packing Company 
to recover tlie price of water furnished by the plaintiff to the défend- 
ant at Kansas City, in the state of Kansas, less such sums as admit- 
tedly had been paid thereon. The controversy between the parties 
concerns the price which the défendant is beund te pay for the water 
so furnished; and the question in dispute arises upon an ordlnance 
(No. 2,131) of the city of Kansas City, Kan., passed in council on De- 
cember 4, 1891. The parties diiïer as to the meaning and efïect of 
that ordlnance. For the proper understanding of the question in dis- 
pute certain facts must be stated. 

Kansas City in the state of Kansas and Kansas City in the state of 
Missouri adjoin each other, the state Une separating the twe citles. 
In the year 1874 the National Waterworks Company received from 
Kansas City, Mo., a franchise to lay its pipes in the public streets of 
that city for the purpose of supplying the city and its inhabitants with 
water ; and thereafter, and until the year 1895, that company owned, 
maintained, and operated under said franchise a waterworks System 
in Kansas City, Mo., supplying that city and its inhabitants with wa- 
ter. On November 29, 1891, by Ordlnance No. 173, Kansas City, 
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Kan., granted to the National Waterworks Company a franchise to 
supply water to that city and its inhabitants and other consumers 
therein for a period of 10 years. The eighth section of this ordinance 
(No. 173) reads thus : 

"Sec. 8. The water rates to consumers shall not exceed the rates pald by 
the citizens of Kansas City, Missouri, at any tiroe, and shall be paid for sucli 
tlme as the grantee may deem best for both parties." 

Adjoining Kansas City, Kan., in 1881, were two municipalities 
known as "Wyandotte" and "Armourdale." Waterworks were erect- 
ed for the purpose of supplying thèse municipalities with water, and 
the franchises therefor were combined in 1885 in the Wyandotte- 
Armourdale Water Company. In that year the National Waterworks 
Company acquired ail the stock and bonds of the Wyandotte-Armour- 
dale Water Company, and changed its name to Kansas City Water 
Company. Afterwards, by virtue of its ownership of ail the stock 
and bonds of that company, the National Waterworks Company fur- 
nished water to Wyandotte and Armourdale. By 1891, old Kansas 
City in the state of Kansas and Wyandotte and Armourdale were 
Consolidated into one municipal corporation under the name of Kan- 
sas City, Kan. On December 4, 1891, the city of Kansas City, Kan., 
passed two ordinances in the same terms (No. 2,130 and No. 2,131). 
Ordinance No. 2,130 relates to the franchises originally given to wa- 
ter companies to supply water to that part of Kansas City, Kan., 
which was formerly Wyandotte and Armourdale, and that ordinance 
applies to that section of the city. Ordinance No. 2,131 relates to the 
franchise granted by Ordinance No. 173, above mentioned, to the 
National Waterworks Company, and applies to that part of Kansas 
City, Kan., in which the packing house of the défendant below is lo- 
cated, and where the water in question was furnished to the défend- 
ant. As already stated, it is out of Ordinance No. 2,131 that this con- 
troversy has arisen. This ordinance enacts : 

"Section 1. That Ordinance No. 173 of the former city of Kansas, state of 
Kansas, being an ordinance entitled, 'An ordinance to provide a supply of water 
for the inhabitants of the city of Kansas, state of Kansas,' approved Nov. 29. 
1881, be and the same is hereby ordained an ordinance of the city of Kansas 
City, and that ail rights, privilèges and franchises therein granted are hereby 
granted unto the sald the National Water Works Company of New York, and 
Its successors and assigns, for the term of flfteen years from and after the 
passage, approval, acceptance and publication of this ordinance, under the con- 
ditions and restrictions named in said ordinance, No. 173, and under the further 
conditions that from and after the publication of this ordinance and during 
the continuance of said franchise, the compensation for each hydrant now lo- 
cated or that may be located hereafter by the said city of Kansas City, shall 
be at the rate of flfty ($50) dollars per annum from and after January Ist, 
1892, and the sald city hereby agrées to pay such sum for such rental seml- 
annually in January and July of each year. The water rates to consumers 
during the continuance of this franchise shall be as per foUowing sehedule." 

Hère follows a sehedule of water rates to consumers. Then, in 
note 3, this ordinance contains the following stipulation : 

"It is also agreed that If any less rate is given to Kansas City, Missouri, 
during the continuance of this franchise, the s^me sehedule of rates shall apply 
under this ordinance and any other benefits given Kansas City, Missouri, shall 
also apply both to public and private consumers." 
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In 1895 the city of Kansas City, Mo., in the exercise of a statutory 
right, purchased the waterworks and water System of the National 
Waterworks Company located in Missouri, and has since maintained 
and operated the same. On December 6, 1898, the city of Kansas City, 
Mo., passed an ordinance (No. 10,951) fixing the water rates to be 
charged by that city for water furnished by that city to consumers, 
which ordinance has since been in force. In 1895 the National Water- 
works Company caused the Metropolitan Water Company, the plaintiflf, 
to be organized, and caused ail the waterworks properties and fran- 
chises in Kansas City, Kan., to be transferred to that company. The 
Armour Packing Company claims hère, as it did in the court below, 
that Ordinance No. 10,951 of Kansas City, Mo., passed on December 6, 
1898, fixes the rate at which it may take water from the plaintiff in 
Kansas City, Kan., and this by reason of the provisions of Ordinance 
No. 2,131 of the latter named city. The court below, however, declined 
to adopt this view. The court was of opinion that in and by note 3 
of Ordinance 2,131 of Kansas City, Kan., the National Waterworks 
Company stipulated only for its own acts, and what the stipulation 
meant was that, if the water company gave to Kansas City, Mo., lower 
rates than those specified in Ordinance No. 2,131, then the water com- 
pany should give the same reduced rates to Kansas City, Kan. The 
court therefore held that the rates which Kansas City, Mo., by its or- 
dinance of December 6, 1898, fixed for the consumers of water in 
that city, did not bind the plaintiff in respect to water furnished by it 
to consumers in Kansas City, Kan., under its franchise granted by that 
city by Ordinance No. 2,131. Accordingly, upon the agreed statement 
of facts the court gave judgment in favor of the plaintiff in the sum 
of $8,542.30. 

The question we are called on to détermine upon this writ of error 
is whether the court below rightly construed Ordinance No. 2,131. 
That ordinance, having been duly accepted by the National Waterworks 
Company, became a contract between the water company and the cit}- 
of Kansas City, Kan. It therefore, like other contracts, is to be in- 
terpreted — if the meaning be in any respect doubtfui — with référence 
to the circumstances surrounding the parties at the time it was made. 
Canal Company v. Hill, 15 Wall. 94, 21 h. Ed. 64 ; Merriam v. United 
States, 107 U. S. 437, 2 Sup. Ct. 536, 27 L. Ed. 530. Now, at the time 
of the passage and acceptance of Ordinance No. 2,131, the National 
Waterworks Company was the owner of the waterworks in Kansas 
City, Mo., and was supplying that city with water. It was natural and 
reasonable that the grant of the water franchise to that company by 
Kansas City, Kan., should provide that the water company should not 
exact from that city greater water rates than it should give to Kansas 
City, Mo. Note 3 of the ordinance employs apt language to effectuate 
such purpose. The parties to the contract which is embodied in Or- 
dinance No. 2,131 were fixing water rates as between themselves. It 
may therefore well be supposed that they contracted with référence to 
the then existing state of affairs — with respect to the fact that the 
grantee of the franchise conferred by Ordinance No. 2,131 owned the 
waterworks and System in Kansas City, Mo., and was furnishing water 
to that city and its inhabitants under a franchise granted by that city. 
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Tt does not appear that any change in water service was then in con- 
templation. Kansas City, Mo., indeed, had a statutory right to pur- 
chase the waterworks in that city at the expiration of tlie then cur- 
rent term of the water franchise, if the grant thereof was not renewed. 
But such acquisition by the city was not impending at the time of the 
passage of Ordinance No. 2,131. If it had been the intention of the 
parties that water rates to consumers in Kansas City, Ivan., should 
not exceed the rates which Kansas City, Mo., might establish for 
consumers in that city, différent language would hâve been used from 
that contained in note 3. We think, with the court below, that the 
words, "if any less rate is given to Kansas City, Missouri, during 
the continuance of this franchise, the same schedule of rates shall 
apply under this ordinance, and any other benefits given Kansas City, 
Missouri, shall also apply both to public and private consumers," 
are fairly referable to the acts of the National Waterworks Company 
— to rates and benefits given by that company. 

We are not able to accept the view suggested by counsel for the 
plaintif! in error that section 8 of the old ordinance No. 173 is to be 
treated as still in force, and be read into Ordinance No. 2,131 by 
virtue of the gênerai language of section 1 of the latter ordinance. 
Ordinance No. 173 did not fix any schedule of water rates to con- 
sumers, and section 8 was intended as a limitation upon the rates 
which the water company might charge consumers. But Ordinance 
No. 3,131 fixes the water rates to consumers by a schedule of rates 
set out in the ordinance, subject to the single exception expressed 
in note 3. The provision of Ordinance No. 173 in respect to rates 
was not continued, but was superseded, by the express provisions of 
Ordinance No. 2,131. 

We are of opinion that the conclusion which the court below 
reached is in accordance with the true meaning of Ordinance No. 
3,131, and accordingly the judgment is affirmed. 



THE COL. JOHN T. GATNOK. 

(Circuit Court of Appeals, Thlrd Circuit July T, 1904.) 

No. 34, 

1, COLLISIOH— VESSEL AT QUABANTINE STATION— DUTT OF PASSING VESSIXS, 

A steamshlp, which has stopped her machinery, while lying at a quar- 
antine station, where it is not customary to anehor, and is moving only 
Blightly with the tlde and without headway, has to a large extent the 
rights of a vessel at rest as regards other vessels that are passing. 

2. Same— Steamee at Rest— Passing Tug with Tow. 

An incomiug Britlsh steamshlp in charge of a licensed pilot stopped in 
the daytlme off the quàrantlne station in the Delaware river, at the usual 
place, which was not more than two lengths from the pler on the western 
side, to undergo the customary médical inspection. She did not anehor, 
and It was not customary to do so. While so lying, with the quàrantlne 
flag up, and while the inspection was being made, a tug came down the 
river with two heavily laden scows, without rudders, in tow on a Une 
which made the tow from 1,400 to 1,600 feet long. Each vessel saw the 
other when a mile distant, and the tug understood the position of the 
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steamship and the purpose for which she had stopped. The tug was prop- 
erly on the westerly side oî the channel, but there was ample room for 
her to pass to the eastward, bo as to avoid any danger of collision. She 
had no lookout on the stern to keep watch of the tow, and passed so close 
to the steamship that both of the scows, sheering as she tumed from the 
straight course, struck the steamship, and injured her. HelA, that the 
steamship was entitled, under the clrcumstances, to the rights of a vessel 
at anchor, and that the tug was solely in f ault in failing to keep at a safe 
distance in passing. 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania. 

For opinion below see 115 Fed. 382. 
See 124 Fed. 743. 

La Roy S. Gove, for appellant. 
J. Parker Kirlin, for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

GRAY, Circuit Judge. This is an appeal from the decree of the 
District Court for the Eastem District of Pennsylvania, in admiralty. 
The findings of fact, as contained in the opinion of the leamed judge 
of the court below, are as f ollovvs : 

"MePherson, J. This is an action brought to recover damages for a collision 
that took place about 3 o'clock in the afternoon of June 16, 1899, between the 
tug John F. Gaynor and the British steamship Vedra, In which the steamship 
was injured. The Vedra was on her way from London to Philadelphia in 
ballast, drawing about ten feet of water, and was proeeeding up the Delaware 
river in charge of a duly licensed pilot She is a tank vessel, built of steel, 
2,622 tons net register, 435 feet long, 45 feet beam, and was properly manned 
and equipped. 

"As she approached the Keedy Island quarantine station, which is upon a 
pier running parallel with and close to the western edge of the channel, the 
quarantine flag was hoisted upon her foremast, her engines were stopped and 
by the time she came nearly abreast of the station her way had practically 
ceased, so that she was merely being borne slowly up the river by the tide, 
which was then nearly flood. She did not anchor, but the testimony shows 
clearly that it is not customary for vessels to anchor while the médical 
examination is going on. A government boat put out from the station 
carrying a physician, and the examination was begun. While it was going on, 
the tug came down the river, towing two square-bowed scows tandem, each 
being heavily loaded wlth stone and drawing 12 or 13 feet of water. The total 
length of the tow was from 1,400 to 1,600 feet, each scow being 30 or 40 feet 
wide and about 150 or 160 feet long and having no rudder or independent 
means of propulsion. 

"The day was clear, and the wind was blowing briskly from about northwest. 
Each vessel saw the other more than a mile away, and understood the other's 
character and situation. The tug did not expect the steamship to anchor, but 
knew chat she was lying at rest upon the water, undergoing, or about to 
undergo, examination by the quarantine physician. The boiler of the tug was 
not in very good condition so that she was not able to exert her luU power, but 
she was proeeeding down the river against the tide at a speed of 3 or 4 knots 
an hour. At the time she saw the steamship, the tug was on the westward 
side of the channel, and, under ordinary clrcumstances, it was proper that 
she should be where she was. But, when she saw the steamship at rest upon 
the water with the quarantine flag flying, and knew that she was obliged to 
interrupt her voyage until the examination should be completed, it became the 
duty of the tug, as the moving vessel, to take every reasonable précaution 
to keep out o( the way. There was ample room and depth of water for the 
tug to pass so far from the steamship that no collision could hâve possibly 
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taken place. The channel was wlde at thls point, and there were no vessels 
near enough to offer any obstruction. Tlie tug, however, kept her course so 
closely that when she approached the steamship It was évident tliat she would 
be obliged to pass within a few feet She herself managed to get by In safety, 
but the flrst scow sheered toward the steamship and broke one o£ the blades 
of the serew, and the second scow sheered more decldedly and with her forward 
starboard corner struck the shlp a severe blow on the starboard bow, dolng 
a good deal of damage. 

"It Is argued on behalf of the tug, that the steamship was at fault, because 
she did not anchor, because she was too far out in the channel, and because it is 
averred that she made certain movements with her engines that put the ship 
into a more dangerous position than she would hâve otherwise occupled. It 
is also argued that she did not keep a proper lookout, and therefore did not 
see the tug in time to move out of the way. In my opinion none of thèse 
charges is well founded. 

"The pilot and second offlcer were on the bridge, other offlcers and men were 
on the deck, and the tug was seen more than a mile away. The steamship 
stopped In the customary place, and was not, I think, more than 500 or 600 
feet from the station. She was not obliged to anchor in the absence of spécial 
circumstances indlcating that to be her duty. I am also of opinion that her 
engines were not put into motion at ail while she was undergoing examination. 
An order to go ahead was undoubtedly given, but it was countermanded im- 
mediately, and was not carried into efCect. No signais were glven by either 
vessel, and none was required. I see no reason, therefore, to charge the steam- 
ship with any fault. As it seems to me, the collision is properly chargeable 
to the tug, for approaching too close to the shlp with so unwleldy a tow. It is 
well known that scows of this description are very apt to sheer, as they hâve 
no rudder, or other means of guldance than the tug itself, and as thèse were 
being towed on a very long hawser, the danger of sheering was increased. The 
tug was bound to take note of the position of the ship and the business upon 
which she was engaged, and to pass far enough to the eastward to avoid the 
danger of collision. Apparently, she either miscalculated the distance or put 
ofC the effort to take the tow to the eastward until it was too late." 

From a careful examination of the testimony sent up to us in the 
record of this case, we are of opinion that the learned district judge 
was right in his findings of fact, and in the conclusions founded upon 
them. 

Counsel for the appellant contends, with much force and ingenuity, 
that the tug was not in fault in her navigation, and that the steamship 
was solely in fault for the collision. The court below has found as a 
fact, that the Vedra was coming up the river in charge of a compé- 
tent and licensed pilot, and that, at the lower end of Reedy Island, 
she hoisted a quarantine flag, and stopped, as under the circumstances 
she was bound to stop, to be boarded by a quarantine physician from 
the station at the upper end of the island. The island is something 
less than a mile in length, running nearly parallel with the center line 
of the channel, the course of which up the river would be north 14 
degrees east. Necessarily, she ran to the westward side of the chan- 
nel, to accommodate -the boarding officer, and after her engine stop- 
ped and the physician was on board, her headway and the flood tide 
carried her up abreast of the quarantine station, and about 800 feet 
or two ship lengths away. The pilot and second officer were upon 
the bridge, and during ail the time covered by the events detailed in 
the record, the captain was mustering the other officers and crew, for 
examination by the physician. The tug with her tow was coming 
down to the westward of the middle of the channel, as, under ordinary 
circumstances, she was entitled to do, and the steamship was in full 
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view of those on board the tug for more than a mile above the quar- 
antine. The engines of the steamship, from the time they stopped at 
the lower end of the island, were not in motion, until just before the 
collision, when they were started ahead, in conséquence of the im- 
pending péril of a collision with the barge, but were immediately 
stopped by the pilot, to avoid cutting the barge with the propeller 
The steamship was practically in the situation of a motioriless ship, 
moving only with the drift of the tide, without steerageway. The pur- 
poses for which she had stopped, were perfectly understood by the 
pilot and ail others on board the tug. 

The court was right in its statement, that under ordinary circum- 
stances, the tug and tow should be where they were, that is, on the 
westward side of the channel. But the "ordinary circumstances," to 
which the learned judge alludes, would be where the steamer was un- 
der way, coming up the channel. In such a case, the steamer would 
presumably hâve passed on the port side, or to the eastward of the 
tow, and the tug would hâve probably borne a little more to the west- 
ward, to insure a safe passage. But thèse were not the circumstan- 
ces of the case before us. The steamship was not under way, but had 
stopped for a proper purpose, well understood by those in charge of 
the tug, and though not exactly in the situation of a ship at anchor, 
had, to a large extent, the rights of a ship at rest, in regard to the 
movements of a passing vessel. The head of the steamer was always 
veered a little toward the westward of the channel, and it was per- 
fectly apparent to the tug that it must pass to the eastward of the 
steamship. That this was in fact understood to be its duty by the 
tug, is evidenced by the fact that no attempt was made to do other- 
wise than pass to the eastward of the steamer, while practically at 
rest ofï the quarantine station. There was ample room in the chan- 
nel eastward of the steamer, at least a half mile of water navigable 
for the tug and her tow. 

The îault, it seems to us, as it seemed to the court below, was that, 
in passing to the eastward, those navigating the tug did not go far 
enough to allow for the sheering of the two barges, the towlines of 
which were, in the aggregate, 800 or 900 feet long, and the testi- 
mony shows that with towlines of such length, the sheering takes a 
very wide range. The barges were square at the ends, and were 
without rudders, so that, when the tug changed its course, to itself 
avoid the steamer, it was natural to expect that the barges would 
not be straightened out in the wake of the steamer for some appré- 
ciable time, and that the tendency to sheer -,vould be augmented 
by the changed course of the tug. Thèse conditions, those navigat- 
ing the tug were bound to recognize and to exercise the degree of 
care and caution in passing the steamer made necessary thereby. 

That a tug with such a tow is properly called an incumbered vessel, 
is most true, and, in a narrow channel, and when meeting steam ves- 
sels under way, is entitled to a considération and indulgence often 
recognized by the courts. But, on the facts presented by this record, 
the tug is entitled to no such indulgence. The channel above and be- 
low the point of collision was wide, the course running straight past 
the quarantine and parallel with the island for a distance of between 
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four and five mîles. The incumbrance of the tow, and the difficulty 
and danger ensuing therefrom, in passing any object at rest, must, as 
we hâve said, be recognized by those in charge of the tow, and in 
proportion to the danger and difficulty is the measure of duty im- 
posed to avoid it. We repeat that, under the circumstances of this 
case, the Vedra was entitled to the privilèges and rights of a vessel 
at rest. She was well over on the western side of the channel, was 
not under steerageway, and the pilot of the tug understood that it 
was his duty to pass to the eastward, and as ample room for that pur- 
pose existed in that direction, the responsibility of making a safe 
clearance of the vessel not under way, rested on the tug. 

We do not find the contention of appellant, that the force of the 
wind and tide together had drifted the steamer so far to the eastward 
as to hâve contributed to the collision, to be supported by the évi- 
dence. The wind was northwest and light, and the pilot had kept the 
steamer's head well into the wind. But even if the steamer had, from 
the effect of the wind or the tide, or both, been carried, while not un- 
der way, toward the tow, such fact must bave been apparent to the 
tug, and upon her rested the responsibility of taking that drift into 
the account. A steamer that is stopped, so far as her machinery is 
concerned, has, when her steerageway is gone, under such circum- 
stances as thèse, the rights of a vessel at rest, as regards other ves- 
sels that are passing. 

A matter in évidence, which should not be overlooked, is that there 
was no lookout on the stern of the tug to observe the situation of the 
barges in tow. Such a lookout, as the tug was approaching the 
steamer, might hâve given timely notice to the pilot of the danger 
threatened by the sheering of the tow, so that it could bave been 
avoided by proper caution on his part. 

We think the decree ot the court below should be afRrmed, and it 
is so ordered. 



PORTIiAND FLOtTRING MILLS CO v. BRITISH & FOREIGN MARINE 

INS. CO., Limited. 

(Circuit Court of Appeals, Ninth Circuit May 31, 1004.) 

No 998. 

1. Evidence— CoNTBADiCTiNG Wbitten Contract— Pkoof or Ctjstom. 

Proof of a custom of doing business between tlie parties is not admissi- 
ble to contradict or vary the coatract made by a bill of lading, wMcb Is 
plain and unambiguous in its terms. 

2. SHIPPING — CONTEACT OP AfFBEIGHTMENT— LlABIUTÏ FOB FEEIGHT. 

A provision In a bill of lading that the freiglit shall be "considered as 
earned, steamer or goods lost or not lost at any stage of the entire 
transit," is valid and enforceable. 

3. Sale— Passing or Title— Deaft Attached to Bill of Lading. 

Where goods are shipped by a vendor to a vendee, the vendor takinsr 
a bill of lading in vchich he is named both as consignor and consignée, 
which bill Is Indorsed In blank and attached to a draft on the vende» 

% 3. See Sales, vol. 43, Cent. DIg. § 547. 
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for tlie purchase price, the title to tlie goods does not pass to the vendee 
until payment of the draft 

4. SHIPPING— LlABILITY OP CONSIGNOE FOR FREIGHT. 

The rule is that the consigner of goods is primarily liable for the pay- 
ment of the freight, as the party making the contract, regardless of 
whether or uot he Is the owner of the goods, or .whether the freight Is 
secured by lien. 

5. Same. 

Respondent shlpped a cargo of flour, conslgned to Its own order undet 
bllls of lading providing that freight shonid be deemed earned, vessel or 
cargo lost or not lost. The flour was shlpped under contracts of sale, 
and was Insured by respondent lu Its own name for sufficient to cover the 
involce priée and freight. Respondent then indorsed the bllls of lading 
and policles In blank, and attached them to drafts drawn on the pur- 
chasers for the selllng price and cost of Insurance, which were forwarded 
for collection. Held, the vessel having been lost, that respondent was 
liable for the freight, whether its interest In the cargo was that of 
owner, or whether It merely retained a lien, since in either case the pur- 
chasers were to hâve possession only on payment of the drafts. 

8. Same— Défenses. 

Where a cargo was insured by the shipper for sufflcient to cover its 
value and the freight, the fact that on the wrecking of the vessel the 
cargo was surrendered by the master to the Insurer without notice to 
the shipper did not préjudice him, and constituted no défense to an 
action to collect the freight under the terms of the bllls of lading. 

Appeal from the District Court of the United States for the District 
of Oregon. 

Appellant Is engagea in the manufacture and sale of flour, having Its prin- 
cipal office at Portland, Or., and a branch office at Hong Kong. China. It 
appears that the flour shlpped to Hong Kong by appellant is handled by a 
Chinese syndicale; that the sales made are confined to the company's agent 
at Hong Kong, through whom the orders are made ; that the members of the 
syndicate reçoive the flour In certain definlte proportions, designated by shares 
— one firm having three shares, another two, and the third one ; that on 
August 29, 1901, appellant received from its Hong Kong agent a cable confirma- 
tion of a contract for an amount of flour to be Intended for the members of 
the syndicate, wlth a request that the order be conflrmed, which was done, 
accordlng to the shares of each. In December, 1901, appellant shlpped wlth 
the Portland & Asiatic Steamshlp Company, for carriage on the Knlght Com- 
panion, a Britlsh vessel operated by said company, a large quantity of flour. 
One lot, intended for Cornes & Co., was billed to Kobe, Japan, and the others, 
intended for différent purchasers, were billed to Hong Kong, China. The 
goods in each case were shlpped under a bill of lading Issued by the carrier, 
whereln it was stipulated that the flour shipped was to be delivered "at the 
vessel's tackle unto the Portland Flouring Mills Company, or to his or thelr 
assigns. Freight on same as per margin to be coUected in U. S. gold coin or 
its équivalent. The several freight and primages to be considered as earned, 
steamer or goods lost or not lost at any stage of the entlre transit." On the 
margin of the bllls of lading were the letters "N'fy" or "Notify," followed by 
. the name of the flrm on whose account the shipment Is alleged to hâve been 
made. Thèse bllls of lading were in each case accepted by appellant, who 
was therein named both as consignor and consignée. Policles of Insurance in 
the name of appellant were taken out at the involce price and 40 per cent., 
which jacluded freight, and drafts drawn at 60 days' sight on the members 
of the syndicate In the proportion of their shares for the selllng price of the 
flour plus cost of Insurance. Thèse policles, one for each member of the syndi- 
cate, although In the name of appellant, and the several bllls of lading, were 
indorsed in blank, so that they were available to the holder. The drafts, wlth 
the policles and bllls of lading, so indorsed, were delivered to Ladd & Tllton, 
bankers of appellant, and the amount placed to the latter's crédit. 

The steamshlp Knight Companion left Portland, Or., on the 31st day of 



862 130 FEDERAL REPORTEE. 

December, 1901, and reached the coast of Japan, and was there stranded on 
the 2d day of February, 1902, and abandoned as a total loss by the steamshlp 
Company and the several insurance companies interested. One of thèse In- 
surance companies was the appellee, whlch had insured the stoamship company 
for the freight to be earned by the voyage. Appellee settled with the steam- 
shlp Company, paying Its claim In full, and the other Insurance companies 
settled wIth the holders of their policies, and the Insurance companies 
thereupon divlded among themselves certain moneys secured from the salvage 
of the cargo; the Insurers of appellant's shlpment recelving 45,205 yen, ap- 
proxlmately $22,500. Appellant's Insurers paid the face of thelr policies, 
which exeeeded the selling price of appellant's goods. On the payment of the 
steamshlp eompany's claims In full for freight, appellee became subrogated 
to the steamshlp eompany's rights, and In addition thereto took from the 
steamshlp company an assignment of its claim for the freight, and brought 
this libel In personam for the recovery of the same. The court rendered a de- 
cree in favor of appellee (124 Fed. 855), and from that decree the appeal 
hereln Is taken. 

CE. S. Wood, S. B. Linthicum, J. C. Flanders, and Williams, Wood 
& Linthicum, for appellant. 
Page, McCutchen & Knight and Snow & McCamant, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge, after making the foregoing statement, 
delivered the opinion of the court. 

The contention of appellant is that the bills of lading and the practice 
between the parties in their previous business relations of a similar 
character show that the steamship company had always collected from 
the purchasers of the flour, that the bills of lading constitute a consign- 
ment to order, that the person or fîrm who is to receive the freight at 
its destination is indicated by the person who is named to be notifîed, 
and that the understanding and intention of the parties were, at the 
time the bill was given, that the freight should be collected from the 
person receiving the goods. Appellant's counsel in their brief say : 

"Our contention is that it was well known by the Portland & Asiatle Steam 
ship Company in this particiilar case, and by some years of customary traffic 
between the parties, that the flour was sold to the consignées f. o. b. at 
Portland, and In making delivery to the steamer and receiving the bUl of lad- 
ing the shipper, so far as ail carriage of the goods was concerned, was acting 
only as the agent and représentative of the purchasers' consignées." 

The contention of the appellee is that the bills of lading upon their 
face clearly show that appellant was the owner and consignée, as well 
as the consigner, of the flour, and that thèse facts necessarily make it 
responsible for the freight. We are of opinion that, whatever the 
customs, usages, and understanding between the parties may hâve 
been in their previous transactions, where the goods were delivered and 
the payment of the freight thereon made by the parties who received 
the goods, it cannot hâve any controlling efïect in the présent case, 
where the goods were not delivered. The testimony as to the usages 
and customs in the shipping of the flour was ail received subject to the 
objections urged by appellee as to its sufiîciency and relevancy, in this : 
that each bill of lading constituted a contract between the parties, and 
could not be impeached or contradicted by paroi évidence. The gên- 
erai ru le upon this subject is well stated by Story, J., in The Reeside, 



PORTLAND FLOUEING MILLS CO. V. BEITISH & F. M. INS. CO. 863 

2 Sumn. 567, Fed. Cas. No. 11,657 (where numerous authorities upon 
the point are cited), as follows : 

"The true and appropriate office of a usage or custom is to Interpret the 
otherwlse indeterininate intentions of parties, and to ascertain the nature and 
extent of their contracts, arising, not from express stipulations, but from mère 
Implications and presumptions, and acts of a doubtful or equivocal character. 
It may also be admltted to ascertain the true méaning of a particular word, 
or of particular words, In a given instrument, when the word or words hâve 
various sensés, some common, some qualified, and some technlcal, according 
to the subject-matter to which they are applied. But I apprehend that It can 
never be proper to resort to any usage or custom to control or vary the posi- 
tive stipulations In a written contract, and, a fortiori, not in order to contradict 
them. An express contract of the parties Is always admissible to eupersede, 
or vary, or control a usage or custom ; for the latter may always be waived 
at the wlll of the parties. But a written and express contract cannot be 
controlled, or varied, or contradicted by a usage or custom ; for that would 
not only be to admit paroi évidence to control, vary, or contradict written 
contracts, but It would be to allow mère presumptions and Implications, prop- 
erly arising In the absence of any positive expressions of Intention, to control, 
vary, or contradict the most formai and deliberate written déclarations of the 
parties." i 

In The Delaware, 14 Wall. 579, 603. 20 L. Ed. 779, the court said: 

"Sueh évidence may be Introduced to explain what Is ambiguous, but It is 
never admissible to vary or contradict what Is plaln." 

In the présent case the intention of the parties was clearly expressed 
in the bill of lading. There was nothing of an equivocal or ambiguous 
character contained therein, and there were no vi^ords used which re- 
quired any oral testimony as to their true meaning. In ail such cases 
it is manifest that "the rights of the parties are fixed by the bill of 
lading, and the évidence of conversations prior to the date of it cannot 
hâve any effect to vary its provisions." O'Rourke v. 221 Tons of Coal 
(D. C.) ï Fed. 619, 624. "The carrying contract, reduced to writing in 
a bill of lading, can no more be altered or varied by paroi évidence 
than any other written contract." The Golden Rule (C. C.) 9 Fed. 334. 
"Such a contract is to be construed, like ail other written contracts, 
according to the légal import of its terms. It becomes the sole évidence 
of the undertaking, and ail outstanding apreements are extinguished 
by the writing." Louisville, E. & St. L I Co. v. Wilson (Ind. Sup.) 
21 N. E. 343, 4 ly. R. A. 244. See, also, Galveston, etc., R. Co. v. 
Silegman (Tex. Civ. App.) 23 S. W. 299. _ 

The contract as made between the parties is a valid one, that can be 
enforced. It is true, as claimed by appellant, that, where there is no 
spécifie agreement to the contrary, freight is not deemed earned until 
the voyage is completed, and the goods are delivered or ready to be de- 
livered at the point of destination. But this principle has no applica- 
tion whatever to a case like the présent, where it is expressly provided : 

"The several freight and primages to be considered as earned, steamer or 
goods lost or not lost at any stage of the entire transit." 

The true rule in regard to contracts of this character was thus ex- 
pressed by Lord Ellenborough, C. J., in 1815, in De Silvale v. Kendall, 
4M. & S. 37,42: 

"By the pollcy of the law of England freight and wages, strictly so called, 
do not become due until the voyage has been performed. But It is compétent 
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to the parties to a charter party to covenant by express stipulations !n BTich 
manner as to control the gênerai opération of law. The question in this case 
is whether the parties hâve not so covenanted by the stipulations of this char- 
ter party. If the charter party be silent, the law will demand a performance of 
the voyage ; for no freight can be due until the voyage be completed. But if 
the parties hâve chosen to stipulate by express words, or by words not express, 
but suffidently Intelligible to that end, that a part of the freight (using the 
Word 'freight') should be paid by anticipation, whlch should not dépend upon 
the performance of the voyage, may they not so stipulate? • * * And 
there can be no doubt that the payment of freight may by the agreement of 
the parties be so exempted." 

In 7 Am. & Eng. Enc. of Law, 246, it îs saîd: 

"It Is compétent for the parties to a contract of afCrelghtment to stipulate 
expressly that the freight, or a part thereof, shall be payable absolutely at the 
time of the shipment of the cargo, or at a certain time thereafter, without re- 
gard to performance of the contract" 

It is argued by appellant that there is no explanation of the words 
of the bill of lading, "Freight to be collected in U. S. gold coin or its 
équivalent, payable at Hong Kong, China," and "Notify Wing Chong 
Lee," that is consistent with the language of the bill of lading, except 
that the carrier had agreed to coUect its freight from Wing Chong 
Lee at Hong Kong. But the record shows that appellant transacted 
business at Hong Kong, as well as at Portland, and this may hâve been 
the reason for inserting the provision as to the place of payment of 
freight. We do not, however, consider it important to ascertain the 
reasons why such stipulations were embodied in the contract. It is 
enough to say that the contract as made is valid and of binding force. 
The fact that appellant's vendee was named in the respective bills of 
lading, in connection with the letters "N'fy" or "Notify," does not 
change the meaning and intent of the contract made by the parties that 
appellant should pay to the steamship company the amount of freight 
agreed upon. 

We are of opinion that appellant, at the time the bill of lading was 
executed, must be considered as the owner as well as the shipper of the 
flour, upon the familiar and well-settled principle of law that, where 
goods are shipped by a vendor to a vendee, the vendor taking a bill of 
lading in which the vendor is named both as consignor and consignée, 
which bill of lading is indorsed in blank and attached to a draft for the 
purchase price drawn on the vendee, the title to the goods remains in 
the vendor, and the vendee does not become the owner of the same until 
the payment of the draft. Dows v. National Exchange Bank, 91 U. S. 
618, 630, 23 L. Ed. 214; Seeligson v. Philbrick (C. C.) 30 Fed. 600; 
Ramish v. Kirschbraun, 107 Cal. 659, 661, 40 Pac. 1045 ; StoUenwerck 
V. Thacher, 115 Mass. 224, 226 ; Erwin v. Harris, 87 Ga 336, 13 S. E. 
513. 

The question of ownership may be considered immaterial, under the 
facts of this case. The rule is that the consignor is the party primarily 
liable for the payment of the freight, and this rule is enforced, inde- 
pendent of the question whether the consignor is the owner, and re- 
gardless of the question whether the payment of freight is secured by a 
lien on the cargo, because the consignor is the party for whom the 
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service is performed. This rule is applied to clauses, often found in 
bills of lading, "he or they paying freight," or "he, the consignée, pay- 
ing freight." In Wooster v. Tarr, 8 Allen, 270, 85 Am. Dec. 707, 
Bigelow, C. J., in delivering the opinion of the court, said : 

"The question raised in thls case is very fully discussed In Blanchard v. 
Page, 8 Gray, 281, 286, 290-295. It Is there stated to be the settled doctrine 
that a bill of lading is a written simple contract between a sbipper of goods 
and the shipowner ; the latter to carry the goods, and the former to pay the 
stipulated compensation when the service is performed. Of the correctness of 
this statement there can be no doubt. The shipper or consignor, whether the 
owner of the goods shipped or not, is the party with whom the owner or mas- 
ter enters into the contract of affreightment. It is he that makes the bâti- 
ment of the goods to be carried, and, as the bailor, he is liable for the com- 
pensation to be paid therefor. The dictum of Bayley, J., in Moorson v. Kyijier, 
2 M. & S. 318, subsequently repeated by Lord Tenterden in Drew v. Bird, 
Mood. & Malk. 156, that, in the absence of an express contract by the shipper 
to pay freight, when the goods are by the bill of lading to be delivered on 
payment of freight by the consignée, no recourse can be had for the price of 
the carrlage to the shipper, has been distinctly repudiated, and cannot be re- 
garded as a correct statement of the law. Sanders v. Van Zeller, 4 Q. B. 260, 
284; Maclachlan on Shipping, 426. * * * A master is not bound ai his 
péril to enforce payment of freight from the consignées. The usual clause in 
bills of lading, that the cargo is to be delivered to the person named or his as- 
signées, 'he or they paying freight,' is only inserted as a récognition or as- 
sertion of the right of the master to retain the goods carried until his lien 
Is satisfied by payment of the freight ; but it imposes no obligation on hlm to 
insist on payment before delivery of the cargo. If he sees fit to waive his 
right of lien, and to deliver the goods without payment of the freight, his right 
to resort to the shipper for compensation stlll remains. Shepard v. De 
Bernales, 13 East, 565; Domett v. Beckford, 5 B. & Ad. 521, 525; Christy 
V. Row, 1 Taunt 300. Although the receipt of the cargo under a bill of lading 
in the usual form is évidence from which a contract to pay the freight money 
to the master or owner may be inferred, this is only a cumulative or addi- 
tional remedy, which does not take away or impair the right to resort to the 
shipper on the original contract of bailment for the compensation due for the 
carrlage of the goods." 

See, also, 7 Am. & Eng. Enc. of Law, 376, and authorities there 
cited 

In the light of ail the facts in the présent case, we are of opinion that 
there was no obligation on the part of the carrier to notify the shipper 
of the goods of the loss of the ship, and no penalty to be incurred by the 
carrier for failure so to notify. The carrier cannot be deprived of its 
right to collect freight unless the vessel was lost by the carrier's négli- 
gence, and there is no évidence in the record that the steamer was 
lost by any négligence on the part of the carrier. Négligence on the 
part of a carrier cannot be presumed. It must be proved by the party 
alleging it. 

The gist of the whole case was briefly, but clearly and pointedly, ex- 
pressed by the court below, to the eflfect that the président of appellant 
testified that the flour stood as security for the drafts. Whether its 
interest was that of ownership or lien, the parties for whom the flour 
was intended were to hâve it when paid for, and not before. "In 
whatever light the transaction is viewed, this is what it cornes to." 
The consignment in the bills of lading to appellant's order, and the In- 
surance in its name, were to this end ; and the conclusion is unavoidable 
that appellant was the shipper, and to it the carrier's service, whether 
130 F.— 55 
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for receiving the freight and agieeing to carry it, or for in fact carry- 
ing it, was rendered, and, as the case stands, the appellant is responsible 
for the freight agreed to be paid. 
The decree of the District Court is affirmed, with costs. 



ROTHSCHILD v. ADLER-WBINBERGER S. S. CO. 

(CU-cuit Court o£ Appeals, Third Circuit. June 13, 1904.) 

No. 28. 

1. Insttbance— State Laws— Extbateekitokial Opération— LiABii-rrT oï 

Agents. 

Pa. Act May 1, 1876 (P. L. 66), § 48, declarlng that the agent of any 
Insurance company of any other state or government which does not coni- 
ply with the laws of Pennsylvanla shall be personally Ilable on ail con- 
tracts of Insurance made by or through him, directly or Indlrectly, for or 
on behalf of the company, applies only to eontracts of Insurance on prop- 
erty in Pennsylvanla. 

2. Same— PoLiCY Limitations. 

A provision of a marine policy that ail clalms thereunder should be 
void unless prosecuted within 12 ihonths from the date of the disaster 
was applicable to a suit against Insurance brokers issulng certain policles 
on behalf of foreign companies whlch had not complled with the laws 
of Pennsylvanla, under Pa. Act May 1, 1876 (P. L. 66), § 48, declarlng 
that any agent of a foreign Insurance company whlch has not complled 
with Pennsylvanla laws shall be personally liable "on ail contracta of 
Insurance" made by or through him on behalf of any such company. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 123 Fed. 145. 

James C. Sellers, for plaintiff in error. 
Horace L. Cheyney, for défendant in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. On the trial of this case in the Circuit 
Court, the jury was directed to find a verdict in favor of the plaintiff 
below for $5,385.39, the learned trial judge reserving the question 
whether there was any évidence to go to the jury in support of the 
plaintifï's claim. A verdict was rendered accordingly, and, after 
argument upon the motion of the défendant for judgment in his favor 
non obstante veredicto, a judgment for plaintiff was entered upon the 
verdict. Thereupon the défendant sued out this writ of error. 

The action was based upon section 48 of the Pennsylvania statute 
of May 1, 1876 (P. L. 66), to wit: 

"The agent of any Insurance company of any other state, or government, 
whlch does not comply with the laws of this commonwealth, shall be person- 
ally llable on ail eontracts of insurance made by or through him, directly or 
indlrectly, for or in behalf of any such company." 

T[ 2. Conditions in Insurance policy as to time for bringing suit, see notes 
to Steel V. Phœnix Ins. Co., 2 C. C. A. 473 ; Rogers v. Home Ins. Co., 35 C. C. 
A. 404. 
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The facts are sufficiently stated in the opinion of the court below, 
as follows: 

"Tlie plaintiff, a citizen of Louisiana, in Mareh, 1900, obtained tlie three 
marine policies in question tlirougli a flrm of stiip brokers In New Orléans. 
Tlie vessel traded between New Orléans, Mobile, and Honduras, and was at 
the first-named port when tbe policies were written. The New Orléans 
broker applied for tbe Insurance to anotber flrm of brokers in Tampa, Fia., 
wbo in turn applied by mail to tbe défendant Rotbscbild & Co. The appli- 
cation was received at the défendants' office, 411 Walnut street, Philadel- 
pbia, and two of the policies were afterwards niailed by them from Pbiladel- 
phla to the Tampa brokers, by wbom they were forwarded to New Orléans. 
In August following, the New Orléans brokers wrote to the défendants at 
Philadelphia for a third policy, and this was malled directly to New Orléans. 
The premiums were sent by mail to the défendants at Philadelphia, and were 
there received. Later several slips, or permits, were obtained from them, 
also by mail, to be attached to the policies. On thèse slips the défendants 
described themselves as agents for the respective companies. The policies 
were ail issued by companies foreign to Pennsylvania, and none of them 
had compliedwith the laws of that state. There was évidence that the writ- 
ten portion of two of the policies was In the handwriting of the défendants' 
bookkeeper, and had been iîlled in at their office In Philadelphia. It did not 
appear where or by whom the other polley had been flUed in, but the défend- 
ants did not deny that they had prepared and malled it In Philadelphia, nor 
did they deny at the trial that they were agents of the respective companies 
by whom the policies were Issued. The loss occurred in September, 1900, and 
this suit was brought by the Insured on February 1, 1902, under the foregolng 
section, to recover from the défendants the amount of the loss." 

Is section 48 of the Pennsylvania statute of May 1, 1876 (P. L. 66), 
properly applicable to a policy of insurance issued to a person not a 
citizen nor a résident of Pennsylvania, upon property not situa ted with- 
in that state? No dôubt, the language of the section is inclusive of 
"ail contracts of insurance," but as the liability it imposes is an ex- 
traordinary and pénal one, it should not be held to embrace anything 
beyond what clearly appears to hâve been contemplated by the Législa- 
ture, and for ascertainment of the législative intent attention is not to 
be coniined to the words employed, but the familiar ruie must be ap- 
plied, "that a thing may be within the letter of the statute and yet not 
within the statute, because not within its spirit, nor within the inten- 
tion of its makers." Holy Trinity Church v. United States, 143 U. S. 
459, 12 Sup. Ct. 511, 36 L. Ed. 226. As was said in the case just cited, 
"We cannot think the Législature intended to denounce with penalties 
a transaction like that in the présent case," and that it did not in fact in- 
tend to do so becomes apparent when other of the Pennsylvania statutes 
upon the subject of insurance are considered, as they should be, in con- 
nection with the particular section in question. Bacon's Abr. "Statute" 
(1, 3). Thèse statutes, in so far as material — including, for complete- 
ness, the section heretofore quoted — are as follows: 

The act o# April 4, 1873 (P. L. 20), provides : 

"Sec. 9. It shall be unlawful for any person, eompany or corporation, to 
negotiate or soliclt within this state any contract of Insurance, or to effect an 
insurance or Insurances, or prétend to effect the same, or to receive and 
transmit any offer or offers of insurance, or receive or dellver a policy or 
policies of Insurance, or In any manner to ald in the transaction of the busi- 
ness of Insurance wlthout complylng fully with the provisions of this act. 

"Sec. 10. No person shall act as agent or soliciter In this state of any in- 
surance Company of anotber state, or foreign government, In any manner 
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whatever relattng to risks, untll the provisions of thls act hâve been com- 
plled with on the part of the corupany or association, and there has been 
granted to said company or association, by the Commissioner, a certificate 
of authorlty, showing that the company or association is authorized to trans- 
act business in this state; and it shall be the duty of every such company or 
association, authorized to transact business in this state, to make report to 
the Commissioner in the month of January of each year, under oath of the 
président or seeretary thereof, showing the entire amount of the premiums 
of every character and description received by said company or association 
in this state, during the year or fraction of a year ending with the thirty- 
flrst day of December preceding, whether said premiums were received in 
money or in the form of notes, crédits or any other substitute for money, and 
pay into the state treasury a tax of three per centum upon said premiums; 
and the Commissioner shall not hâve power to grant a renewal of the cer- 
tificate of said company or association untll the tax aforesaid is paid into 
the state treasury. 

"Sec. 11. Companies to whieh certificate of authorlty are issued, as pro- 
vided in the preceding section, shall, from time to time, certify to the Com- 
missioner the names of the agents appointed by them to sollcit risks in this 
state; and no such agent shall transact business untll he has procured from 
the Commissioner a certificate, showing that the company has complied with 
the requirements of the act, and that the person named in said certificate 
has been duly appointed Its agent." 

"Sec. 14. That any person or persons, or corporation, receiving premiums 
or forwarding applications, or in any other way transactlug business for any 
Insurance company or association not of this state, without having received 
authorlty agreeably to the provisions of this act, shall forfeit and pay to the 
commonwealth the sum of flve hundred dollars for each month or fraction 
thereof during which such illégal business was transacted, and any company 
not of this state dolng business without authorlty, shall forfeit a like sum 
for every month or fraction thereof, and be prohibited from dolng business in 
this state untll such fines are tully paid." 

The act of May 1, 1876 (P. L 53), which is a supplément to the act 
of April 4, 1873, provides : 

"Sec. 47. Any person transactlng business within this commonwealth as 
the agent of an Insurance Company of any other state or government, without 
a certificate of authorlty, as required by the act to do which this is a supplé- 
ment, shall be guilty of a misdemeanor, and upon conviction tliereof shall 
be sentenced to pay a fine of flve hundred dollars, but this section shall not 
be held to prevent the Insurance Commissioner from pursulng the remedy or 
remédies provided in the act aforesaid. The person or persons on whose com- 
plaint such conviction is had, shall receive one half of the fines so paid, pro- 
vided the Insurance commissioner or his deputy Is not the complainant. 

"Sec. 48. The agent of any Insurance company of any other state or govern- 
ment, which does not comply with the laws of this commonwealth, shall be 
personally liable on ail contracts of Insurance made by or through him, 
directly or Indirectly, for or in behalf of any such company." 

The act of April 26, 1887 (P. L. 61), amended section 14 of the act of 
April 4, 1873, so as to read : 

"That any Insurance company or association not of this state, doing busi- 
ness without authorlty agreeably to the provisions of this acj, shall forfeit 
and pay to the commonwealth the sum of flve hundred dollars for each month, 
or fraction thereof, during each month, on and after the passage of this act, 
which such Illégal business was transacted, and be prohibited from doing 
business in this state untll such fines are fully paid. And that any person 
or persons, or any agent, oflicer, or member of any corporation paying, or 
receiving or forwarding any premiums, applications for Insurance, or In any 
manner securing, helping, or aiding In the placing of any Insurance, or ef- 
fecting any contracts of Insurance upon property within this commonwealth, 
directly or indirectly, with any Insurance company or association not of this 
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state, and whlch has not been anthorized to do business In thts state under 
the terms of this act, shall be guilty ot a misdemeanor, and, on conviction 
thereof, shall be sentenced to a fine of not less than one hundred dollai-s nor 
more than one thousand dollars, and upon conviction of a second offence shall 
be sentenced to pay a llke fine and undergo an imprisonment not exceeding 
one year, or either, in the discrétion of the court." 

The first-mentioned of thèse acts is the earliest one regulating in- 
surance by foreign companies which is now in force in Pennsylvania. 
It established "a distinct department * * * charged with the 
exécution of the laws of this state in relation to insurance," and it is 
évident that by it and the later acts it was purposed to create and perfect 
a gênerai System of régulations and requirements respecting the trans- 
action of business by foreign companies within the limits of the state, 
with the manifest object of affording protection to those taking insur- 
ance from such companies, either directly or through agents. But 
whom was it intended to protect? Presumably, of course, the citizens 
and the résidents of Pennsylvania, or, at the utmost, such persons, also, 
as, being neither citizens nor résidents of that state, might hâve insur- 
able interests in property there situated. Waiving the question which 
has been argued as to the competency of any state to affect by such lég- 
islation persons and things not within its territorial boundaries, we 
are satisfied that in this instance no attempt to do so was made. The 
words "within this state," and "in this state," as they occur in sections 
9, 10, and 11, p. 26, of the act of 1873, and the words "within this 
commonwealth," as they occur in section 47, p. 66, of the act of 1876, 
and especially the provision of section 10 of the act of 1873 for reports 
for taxation, persuasively indicate, if they do not positively show, 
that this System of législation was not intended to apply to such a case 
as this ; and, finally, we hâve in the act of 1887 the phrase "any con- 
tracts of insurance upon property within this commonwealth," which, 
in our opinion, is tantamount to an express législative définition of the 
intended scope of the whole séries of statutes. And, as the section 
immediately involved is included in the séries, it follows that the con- 
tracts upon which the agent is thereby made liable are such contracts of 
insurance as are upon property in the commonwealth of Pennsylvania, 
and no others. 

Furthermore, this action, even if otherwise maintainable, was, we 
think, barred by the clause, which each of the policies contains, "that 
ail claims under this policy shall be void unless prosecuted within 
twelve months from the date of the disaster." The disaster hère in- 
volved occurred in September, 1900, and the suit was begun on Feb- 
ruary 1, 1902. The terms of this provision were therefore met, and 
that it would be enforceable in favor of the companies themselves 
seems not to be denied, and we think is unquestionable. It is contended, 
however, that the défendant below was not entitled to benefit by it, be- 
cause, as is argued, it is a "subséquent condition imposed upon the as- 
sured by the contract," like the ordinary provision for proofs of loss, 
which it was said in McBride v. Rinard, 172 Pa. 543, 33 Atl. 750, need 
not, to consummate the agent's liability, be complied with by furnishing 
proofs of loss to the company. But we are not dealing with a condition 
affecting the agent's liability, but with a contractual limitation of the 
time within which his hability,assuming its unconditional existence, may 
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be enforced, and the real and only question is whether this limitation 
is properly applicable to an action founded upon the forty-eighth section 
of the act of 1876. That section, as we hâve said, is a pénal one, and 
the particular penalty it prescribes is not open to conjecture, It is 
distinctly specified. It is that the oflfending agent "shall be personally 
liable on ail contracts of insurance made by or through him." The 
contracts are not to be extinguished. They must continue in force, for 
otherwise there would be nothing of which liability on the contract 
could be predicated. If it was not intended that the agent would be 
liable precisely as if he had been a principal party to the contract, it 
would, we think, be difficult to perceive that any penalty whatever 
was designated. We need not question the correctness of the statement 
of the Suprême Court of Pennsylvania (McBride v. Rinard, supra) 
that it would be a mistake to assume "the liability of the agent to be no 
higher than that of sureties or guarantors for the foreign company 
which had violated the law." As was said by that court, "the moment 
the agent makes a contract for a foreign insurance company which has 
neglected to obtain the proper authority from the Insurance Commis- 
sioner to do business in this state, that is the inception of the agent's 
liability on the contract, which is consummated by the loss by fire.'' 
But the liability is "on the contract," and therefore, though compliance 
with "every subséquent condition imposed upon the assured" may not 
be requisite to establish its existence, it ceases to be enforceable upon 
the expiration of the period contractually limited for its enforcement. 
The agreement for the limitation in this case, and the reasons upon 
which such agreements are founded, are quite as appropriate to an action 
against an agent as to a suit against a company, and it is not sup- 
posable that the Législature designed that in this regard the assured 
should hâve, as against the former, a policy more favorable to himself 
than that which he had been content to accept from the latter. 

The views we hâve expressed necessitate the conclusion that the 
judgment entered for the plaintifï below was erroneous. Therefore 
that judgment is reversed, and the cause will be remanded to the Cir- 
cuit Court with direction to enter a judgment for the défendant not- 
withstanding the verdict. 



LONG V. LEHIGH VALLEY R. CO. 

- (Circuit Court of Appeals, Second Circuit Aprll 14, 1904.^ 

No. 146. 

1. Caeeiebs— iNjijBT OF ErPEESS Messkngebs— Contract Limitino Liability. 
An express messenger while ridlng in a railway car in the performance 
of the dutles of his employment is not a passenger, nor does the railroad 
company occupy the relation of common carrier toward him, but of a 
private carrier only, and there is no publie policy which forbids the par- 
ties from contracting for its exemption from liability for négligence in the 
carrying of such messenger; and a contract with the express Company 
by which the messenger, as a condition of his employment, assumes ail 

If 1. Limitation of liability for injury to passengers, see note to Clark v. 
Geer, S2 C. C. A. 301. 
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risk of Injury whlle so rlding, and one between the express and railroad 
companies by whieh the former agrées to hold the latter Indemnified 
against claims for injuries to its employés, whether arising from négli- 
gence or otherwise, are valid and effective to prevent a messenger injured 
in collision due to the négligence of railroad employés from recoverlng 
therefor against the railroad Company. 

2. SaME— CONSTBUCTION Oï CONTEACT OF EMPLOTMENT. 

A contract by whlch an express messenger, as a condition of his employ- 
ment, assumes ail risk of personal injury while rlding on any transporta- 
tion line, and agrées to release and indemnify the company or any trans- 
portation company with which it may contract from any claim which 
might be made on account of any such injury, must be construed to apply 
to an Injury resulting from négligence of a railroad company in whose 
car he Is rlding in the course of hls employment, slnce, not being a pas- 
senger while so rlding, no claim could be made against the company except 
on the grouud of négligence. 

3. Same, 

An express messenger rlding In a rallway car In the discharge of the 
duties of his employment Is chargeable with notice of the contract undei 
which he is being transported by the railroad company. 

In Error to the Circuit Court ot the Umted States for the Western 
District of New York. 

E. C. Aiken, for plaintif! in error. 
James McC. Mitchell, for défendant in error. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

WALLACE, Circuit Judge. This is a writ of error by the plaintifï 
in the court below to review a judgment for the défendant. Upon the 
trial the court directed the jury to render a verdict for the défendant. 
The assignments of error challenge the correctness of that ruling. 

The action was brought to recover damages for personal injuries 
sustained by the plaintifï. At the time of the accident in which he was 
injured he was in the employment of the United States Express Com- 
pany as a messenger, and was engaged m the duties of such employ- 
ment in an express car on one of the defendant's trains. The accident 
was caused by a collision between that train and a switching engine of 
the défendant, owing to the négligence of the employés of the défend- 
ant in charge of the switching engine. The contract of employment 
between the plaintifï and the United States Express Company contained 
the f oUowing provision : 

"I understand that I may be required to render services for the company 
on or about the railroad, stage and steamboat Unes used by the company for 
forwardlng property, and that such employment is hazardous ; I assume the 
risk of accident and injury to myself arising out of such employment, and 
release and indemnify the United States Express Company, and the corpora- 
tions or persons owning or operatlng sald transportatlon Unes, from any or 
ail claims that I or my executors or administrators might make, arising out 
of any such accidents or injuries that may happen to me whlle so employed." 

By a contract between the United States Express Company and 
the défendant, in force at the time the plaintifï entered upon his employ- 
ment and at the time of the accident, it was provided that the défendant 
should not be or become liable or responsible to any person for any 
damage or injury happening to or sustained by any employé, servant, or 
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agent of the express company wliile acting for the express company in 
or about its business, whether such injury should hâve been occasioned 
by or through the négligence, omission, or default of the railroad com- 
pany, or otherwise, "it being distinctly understood and agreed that the 
express company hereby assumes and undertakes to pay and indemnify 
the railroad company for and against ail and every claim and demand 
for loss and injury of any nature to life, person or property arising frora 
the performance of this contract." 

The trial judge ruled that, in view of the contracts between the 
plaintiflf and the express company, and the express company and 
the défendant, the défendant was not liable. It is quite unnecessary 
to refer to the numerous décisions m the state courts on similar or 
analogous cases. The case of Baltimore & Ohio Railway Company v. 
Voigt, 176 U. S. 498, 20 Sup. Ct. 385, M L. Ed. 560, is décisive, 
and is controlling as authority in this court. In that case Voigt had 
made a contract with the express company by which, as a condition of 
his employment as an express messenger, he agreed to assume the 
risk of ail accidents and injuries that he might sustain in the course of 
his employment by négligence or otherwise, and to indemnify and hold 
the express company harmless for ail claims that might be made against 
it arising from any claim or recovery on his part for the damages sus- 
tained by him by reason of any injury whatever resulting from négli- 
gence or otherwise, and to release to the company operating the trans- 
portation line upon which he might be injured ail claims, demands, 
and causes of action arising out of any such injury, and to ratify ail 
agreements made by the express company with any transportation line, 
in which the express company had agreed or might agrée that its em- 
ployés should hâve no cause of action for injuries sustained in the 
course of their employment upon the line of the transportation com- 
pany. The express company had made a contract with the Baltimore 
& Ohio Railway Company substantially like that between the express 
company and the défendant in the présent case. While in an express 
car upon one of the trains of the railroad company, engaged in per- 
forming his duties as express messenger, Voigt was injured by a col- 
lision between the train to which his car was attached and another train 
of the railroad, caused by the négligence of the employés of the rail- 
road company. The court held that Voigt, occupying the express car 
as a messenger in charge of express matter, in pursuance of the contract 
between the companies, was not a passenger; that he was not con- 
strained to enter into the contract whereby the railroad company was 
exonerated from liability to him ; and that such a contract did not con- 
travene public policy. The case was presented to the court upon a cer- 
tificate of a division of opinion between the judges in the court below, 
and although, in answering the questions certified, it was not necessary 
for the court to décide whether the railroad company was liable to 
Voigt under the circumstances, the answer necessarily enforced that 
conclusion. The opinion proceeds upon the reasoning that Voigt's 
only right to be on the train of the railroad company was that created 
by the terms of his contract with the express company ; that the rail- 
road company did not assume towards him the obligations of a common 
carrier to a passenger, but only assumed those of a private carrier; and 
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that a private carrier is free to contract as to the conditions of the 
carriage, and no reason of public policy forbidding a common carrier 
from stipulating against its own négligence applies to such a con- 
tract. It is said that the contract in that case interms included among 
ihe risks assumed by the express messenger accidents and injuries oc- 
casioned by négligence, while the contract hère does not; and it is 
urged that, in the absence of such a stipulation, the contract should be 
construed not to extend to that class of accidents or injuries. This 
contention would doubtless be sound if the parties contracting had not 
been treating on terms of equality, as is the case between a common car- 
rier and a shipper of goods or a passenger. But when this is not the case, 
and no rule of public policy forbids a contract by which one of the 
parties is exonerated from any risk arising from négligence, there is no 
reason why the ordinary rules of construction should not obtain, and 
the contract be given efïect according to the intention of the parties. 
The observations of this court in McCormick v. Shippy, 124 Fed. 48, 
59 C. C. A. 568, are appropriate : 

"There is no question of public policy involved In this contract, as in tlie 
oase of a common carrier. It is well settled that the parties in such a case 
hâve the rlght to provide by apt language against liability for négligence. 
* « * Tjjg clause must be interpreted to include loas through négligence, 
because for loss not arising from négligence he would not be liable." 

So, in this case, the défendant, being merely a private carrier in re- 
spect to the plaintiff, ovired him merely the duty of ordinary care, 
and could only hâve been liable to him for injuries arising from négli- 
gence, and the release made in advance must hâve contemplated acci- 
dents and injuries of that character. In Bâtes v. Railroad Company, 
147 Mass. 255, 17 N. E. 633, the agreement between the express mes- 
senger and the express company was that the former "will assume ail 
risk, and accidents and injuries resulting therefrom, and will hold said 
company free and discharged from ail claims and demands in any way 
growing out of any injuries received by him while so riding." In 
Hosmer v. Railroad Company, 156 Mass. 506, 31 N. E. 652, the plain- 
tif! was an expressman, and had agreed that, in considération of the 
company's allowing him to ride in baggage cars on its trains, he 
would "assume ail risk of accidents and injuries resulting therefrom." 
In both cases the language of the contract, although not expressly in- 
cluding injuries or accidents by négligence, was construed to relieve 
the railroad company from liability for injuries by négligence. In 
Chicago, etc., R. Co. v. Wallace, 66 Fed. 506, 14 C. C. A. 257, 24 
U. S. App. 589, 30 Iv. R. A. 161, the language of the contract was as 
gênerai as it is in the présent case, and the railroad company was ex- 
onerated from liability. 

It is also urged for the plaintifï that the contract did not release the 
défendant in the absence of évidence tending to show that the plaintifï 
had any knowledge or information of the provisions of the contract 
between it and the express company. Upon this point the language 
of Judge Earl in Blair v. Erie Railway Company, 66 N. Y. 313, 23 Am. 
Rep. 55, commends itself to our approval: 

"He was not a passenger upon the train. He was upon the train in an ex- 
press car, engaged in the separate business of the express company. He was 
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In that car lawfully, only as he was there under the agreement. He knew that 
he had not pald any fare, and tlmt lie had made no contract for his carrlage. 
He must hâve known tbat he was there under some arrangement between the 
express company and the défendant, and that whatever right he had to be 
transported was as the servant of the express company. He was there, not 
in his own right, but in the rlght of the express company, and hence he was 
bound by the arrangement that company made for him." 

Moreover, the gênerai language of the release extended to every con- 
tract, existing or future, between the express company and any cor- 
poration operating a transportation line upon or by which the plaintiff 
might encounter the risk of accident or in jury. 

The ruling of the court below in directing a verdict was correct, and 
the judgment is affirmed. 



BATTIN V. NORTHWESTERN MUT. LIFE INS. GO. 
(Circuit Court of Appeals, Third Circuit June 13, 1904.) 
No. 41. - 

1. Insurance — Action on Policy — Pleading. 

In an action on a llfe pollcy, an allégation that défendant has, in Its 
dealiiigs wlth assured, now deceased, treated the policy as In force, with- 
out stating the facts showing the nature of such dealings and treatment. 
was not sufficiently spécifie. 

2. SaME— CONDITIO.Ve PEEMIUM— NONPAYMENT— WAIVER. 

Where a déclaration on a policy of life insurance alleged that on August 
20, 1901, when a certain premium of $146.80 became due and payable, în- 
sured paid on account thereof the sum of $38.75, which was accepted by 
défendant as a payment on account of said premium, and that a crédit 
was given to assured for the unpaid balance, it sufficiently alleged a 
waiver of a provision of the policy that, if the premium shall not be pald 
at or before the time mentloned for payment thereof, the policy shall cease, 
etc. 

3. Same. 

Where in an action on a policy the déclaration alleged that, on the 
maturity of a premium, insured paid and défendant accepted a certain 
amount as a crédit thereon, and extended crédit to insured for the unpaid 
balance, but dld not allège that any premium whatever was actually paid 
on that day, a provision of the policy that no premiums after the flrst 
should be considered paid unless a receipt should be given therefor signed 
by the président or secretary of the company, and that the payment and 
receipt of any premium less than a full annual premium should not hâve 
the effect to continue the pollcy longer than three months in case of a 
quarterly payment, or six months in case of a semiannual payment, was 
not involved. 

In Error to the Circuit Court of the United States for the Middle 
District of Pennsylvania. 

Joseph A. Culbert, for plaintiff in error. 
E. N. Willard, for défendant in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. Plaintifif's "statement of claim" in the 

court below was as follows: 

"The plaintiff in the above case, M>a-y F. Battin, claims of the défendant, 
the Northwestern Mutual Life Insurance Company, the sum of five thousand 
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dollars ($5,000), with Interest from the 8th day of April, which sum Is now 
justly due and payable to the plaintiff by the défendant, upon the cause of 
action whereof the following is a statement: 

"On or about the 20th day of August, 1894, William J. Battin, plaintiff's 
busband, applied for and reeeived a policy of insurance on bis life in favor 
of the plaintiff, in the défendant company, in the sum of flve thousand dollars 
($5,000), a copy of the said policy being hereunto annexed and made a part 
hereof, and marked 'Exhibit A.' The considération for the issuance of the 
said policy of insurance by the défendant company was the payment to them 
of the sum of one hundred and forty-six dollars and eighty cents ($140.80) on 
the same day and annually thereafter, and the said policy was conditioned that 
on the death of the said William J. Battin the said défendant company vvould 
pay to the said plaintiff the sum of five thousand dollars ($5,000). 

"And the plaintifC further avers that the said annual payments of one 
hundred and forty-six dollars and eighty cents ($146.80) aforesaid, being the 
premium on the said policy, were paid to the défendant company as the same 
fell due. On August 20, 1001, when the said premium of one hundred and 
forty-six dollars and eighty cents ($146.80) became due and payable, the said 
William J. Battin paid on account thereof the sum of thlrty-eight dollars and 
seventy-five cents ($38.75), which was accepted by the défendant company as 
a payment on account of the said premium, and a crédit was glven to the said 
William J. Battin for the unpaid balance. The said premium of thirty-eight 
dollars and seventy-five cents ($38.75) has been and is still retained by the de- 
fendant, and since the payment thereof, and as late as December 20, 1901, the 
said défendant has in its deallngs with the said William J. Battin, now de- 
ceased, treated the said policy as in force. 

"On or about the 28th day of January, 1902, the said William J. Battin de- 
parted this llfe. On or about the 4th day of February, 1902, due proof of the 
death of the said William J. Battin, in accordanee with the terms of the said 
policy, was made to the said défendant company, and demand was then and 
there made upon it to pay the said flve thousand dollars ($5,000) due under 
said policy to the beneficiary named therein, Mary F. Battin, the plalntlflf In 
this case, less, however, the sum of one hundred and ninety-tive dollars ($195), 
with interest thereon from June 18, 1901, the said amount being a loan from 
the défendant to the said William J. Battin upon the security of said policy. 
And the said défendant theii and there refused to pay the said sum demanded 
unto the plaintiff, and has continued down to the présent day to refuse and 
to neglect to pay the said sum, or any part thereof, unto the plaintiff. The 
plaintiff having repaid to the défendant the said sum of one hundred and 
ninety-flve dollars ($195), with interest from June 18, 1901, and having re- 
eeived from the défendant the said policy of insurance, now brings this her 
suit for the full amount of the said policy, with interest as aforesaid, having 
first demanded of défendant the payment of said $5,000, which the défendant 
refused and continues to refuse to make." 

The policy sued upon contained, inter alia, the following condi- 
tion: 

"Ist If the said premium shall not be paid at or before the tlme wlthin 
mentioned for the payment thereof, then, and in every such case this policy 
shall cease and détermine ; and no premium after the flrst, hereby acknowl- 
edged, shall be considered paid unless a receipt shall be given therefor, signed 
by the Président or Secretary, and the payment and receipt of any premium 
less than a full annual shall not hâve the effect to continue this policy in force 
longer than three months in case of a quarterly payment, or six months in case 
of a seml-annual payment" 

The défendant demurred to the statement of daim, Of the causes 
of demurrer assigned, two only are substantial, viz. : 

"(1) Having admltted the nonpayment of $146.80, which was due on the 20th 
day of August, 1901, the déclaration sets forth no waiver of the condition above 
quoted, and therefore the déclaration shows that the policy was null and void 
fit the time of the death of the said William J. Battin, which, It is alleged in 
the déclaration, occurred on the 28th day of January, 1902. 
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"(2) The déclaration falls to state what crédit, If any, was ^ven ; for how 
long a tîme; or the charaeter of the dealings between the plalntitt and the 
défendant creating the alleged extension of the crédit or waiver. And It also 
fails to state how or in what manner the said défendant treated the said 
policy as in force as late as Deceniber 20, 1901, and, if it was treated as in force 
on that date, there is no allégation that It was in force at the time of the 
death of William J. Battin, to wit, on the 28th day of January, 1902." 

The Circuit Court entered judgment for the défendant upon the de- 
rnurrer, and thereupon the plaintifif sued out this writ of error. 

We think the learned judge of the court below was right in holding 
that the allégation that "the said défendant has, in its dealings with 
the said William J. Battin, now deceased, treated the said policy as in 
force," was too vague and gênerai. Whether the policy was or was not 
in force was a question of law, and the facts necessary to be known for 
its proper détermination should hâve been explicitly stated. . Whether 
the defendant's dealings with Battin, and its treatment of the policy, 
were such as to maintain the policy in force, could not be decided with- 
out information of what those dealings and treatment had been, and 
that information this averment did not supply. Therefore it was not, 
when separately considered, sufficient. 

But we cannot agrée that, "having admitted the nonpayment of 
$146.80, which was due on the 20th day of August, 1901, the déclaration 
sets forth no waiver of the condition above quoted." What the déc- 
laration does set forth is : 

"On August 20, 1901, when the said premium of $146.80 became due and 
payable, the said William J. Battin paid on account thereof the sum of $38.75. 
which was accepted by the défendant Company as a payment on account of the 
said premium, and a crédit was given to the said William J. Battin for the 
unpald balance." 

This statement is distinct and definite, and therefore, as to it, the 
only question is whether the acceptance by the défendant of a payment 
on account of the annual premium due August 20, 1901, amounted 
to a waiver of the condition that a failure to pay any premium at or 
before the time mentioned in the policy for the payment thereof would 
incur a forfeiture of the policy. We are of opinion that it did. It 
clearly indicated an élection by the company to waive the forfeiture, and 
Battin was entitled to rely upon that élection. Insurance Co. v. Eggles- 
ton, 96 U. S. 572i 24 L. Ed. 841. This waiver was not répugnant to the 
written agreement; it was but the exercise of an option which the 
written agreement left to the company; "and whether it did exercise 
such option or not was a fact provable by paroi évidence, as well as by 
writing, for the obvions reason that it could be done without writing." 
"Forfeitures are not favored in the law. They are often the cause of 
great oppression and injustice. And where adéquate compensation 
can be made, the law in many cases, and equity in ail cases, discharges 
the forfeiture upon such compensation being made. It is true we 
held in Statham's Case, 93 U. S. 24 [23 L. Ed. 789] , that in life in- 
surance time of payment is material, and cannot be extended by the 
courts against the assent of the company. But where such assent is 
given, the court should be libéral in construing the transaction in favor 
of avoiding a forfeiture." Insurance Co. v. Norton, 96 U. S. 240-242, 
24 L. Ed. 689. "Any agreement, déclaration, or course of action on the 



LADEN V. MEOK. 



87T 



part of an insurance company which leads a party insured honestly to 
believe that by conforming thereto a forfeiture of his policy will not 
be incurred, foUowed by due conformity on his part, will and ought to 
estop the company from insisting upon tlie forfeiture, though it might 
be claimed under the express letter of the contract." Insurance Co. 
V. Eggleston, 96 U. S. 577, 24 L. Ed. 841. 

The condition in question also contained déclarations that no pre- 
miums after the first should be considered paid unless a receipt should 
be given therefor signed by the président or secretary, and that the 
payment and receipt of any premium less than a full annual should not 
hâve the effect to continue the policy longer than three months in case 
of a quarterly payment, or six months in case of a semiannual payment. 
But in this case thèse déclarations are not involved, for it has not been 
alleged that any premium whatever was actually paid on August 20, 
1901, but only that a payment on account of the annual premium then 
due was made. 

The statement of claim did not set forth the évidence to be adduced 
in its support, and it should not hâve donc so. It did disclose the con- 
dition we bave discussed, and clearly and succinctly stated facts which, 
iiotwithstanding that condition, would, if proved, entitle the plaintiff 
to recover, and this is ail that was requisite. Therefore the judgment 
of the circuit court is reverséd, with costs, and the cause will be re- 
manded to that court with direction to overrule the demurrer, but with 
leave to the défendant to plead over within such time as that court 
shall prescribe. 



LADEN et al. y. MBCK et al. 

(Circuit Court of Appeals, Sixth Circuit. July 1, 1904.) 

No. 1,275. 

1. Removal of Causes— Pétition— Allégation of Citizenship. 

An allégation in a pétition for removal, merely, that certain of the petl- 
tioners are "résidents" of a state other than that of which plaintiff is a 
citizen, and that none of the petitioners are "résidents and citizens" of 
the State whereof the plaintiff is a citizen, is Insufflclent to give the fédéral 
court jurisdietion. 

2. Same— Sepabable Contbovbbsy. 

To authorize a removal by one or more of the défendants on the gronnd 
that there is a separable controversy which is "wholly between citizens 
of différent states," it must appear from the pétition that eaeh party to 
the controversy Is a citizen of some state. 

3. Same. 

The question whether there is a separable controversy in a suit, which 
will authorlze Its removal, must be determlned by the state of the plead- 
Ings and the record at the time of flling the pétition for removal. 

IT 1. Averments of citizenshlp to show jurisdietion of fédéral courts, see note 
to Shipp v. Williams, 10 C. C. A. 261. 

See Removal of Causes, vol. 42, Cent. Dlg. §§ 170, 173. 

If 2. Separable controversy as ground for removal of cause to fédéral courts, 
see notes to Robbins v. Ellenbogen, 18 C. C. A. 86 ; Mecke T. Valleytown Min- 
erai Co., 35 C. C. A. 155. 
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Appeal from the Circuit Court of the United States for the Northern 
District of Ohio. 

Tliis Is a suit originally brought in the court of common pleas for Wyan- 
dotte county, Ohlo, by Meek against the other appellees and the appellants, 
fop the spécifie performance of a contract in writing for the sale to him by 
the said John A. Mathews and Rumina E., Anna, and David Ayres of a par- 
cel of land in TJpper Sandusky, in said county. The pétition alleged the con- 
tract of sale, the performance of the contract by the petitioner, the refusai 
of the vendors to make the deed stipulated for in the contract, and the tender 
of the purchase money, which he brought Into court. The pétition represented 
that Ida Hurst Mathews was the wife of John A. Mathews, and claimed some 
interest in the premises, and that the other défendants asserted claims by 
way of assignments of parts of the purchase money, or, as in the case of the 
défendants Laden, by liens acquired by attachment, or, as in the case of other 
défendants, by liens upon the purchase money. The case was removed into 
the Circuit Court of the United States upon the pétition of the défendants 
John A. and Ida Hurst Mathews and Rumina E., Anna, and David Ayres. A 
motion was made by the défendant Fraser to remand the case to the state 
court upon the grounds that the pétition for removal did not show sufficient 
facts to give jurisdiction to the Circuit Court of the United States, and be- 
cause there was no separable controversy. The motion was denled. Plead- 
ings were flled by the défendants, and proofs were taken before the master, 
whose report was conflrmed by the decree of the court. The decree, which 
was for the enf orcement of the contract, declared the rights of the various 
parties, and, among other things, denied the claim of the défendants Laden. 
Thèse last-named parties thereupon appealed to this court 

Foran, McTighe & Gage, for appellants. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge, having made the preceding statement, 
delivered the opinion of the court. 

When this appeal came on for hearing, it was observed that a ques- 
tion concerning the jurisdiction of the court below was presented by 
the record, but we consented to pass it and hear the arguments of 
counsel upon the merits. Upon considération we are convinced that 
the removal into the Circuit Court was unauthorized, and that we can- 
not consider its decree upon the merits. 

In view of the facts that the only concern of the removing défendants 
was with the question whether their contract with the complainant 
should be specifically enforced, while the other défendants were con- 
cerned with questions relating to the disposition of the purchase money, 
it may be that the removing défendants had a separable controversy 
with the complainant. We do not, however, décide that question. The 
pétition did not in terms claim that there was a separable controversy. 
In respect to the citizenship of the parties the pétition alleged "that, at 
the time said suit was brought, the plaintiflf was, and still is, a résident 
and citizen of the state of Ohio, and that the défendants John A. 
Mathews and Ida Hurst Mathews were, and still are, résidents and 
citizens of the state of Michigan; that the défendants Rumina Ayres, 
David Ayres, and Anna Ayres were, and still are, résidents of the state 
of Illinois, and that none of your petitioners herein are résidents and 
citizens of the state of Ohio." The difficulty is that the citizenship of 
the défendants Ayres is not alleged. It appears only that they are rési- 
dents of Illinois, and are not citizens of Ohio. It is not shown that 
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they are citizens of any other state, and, for aught that appears, they 
may hâve been citizens of the District of Columbia or of some territory, 
in which case the suit would not bave been removable. Hepburn v. 
Ellzey, 2 Cranch, 445, Z L. Ed. 333; New Orléans v. Winter, 1 Wheat. 
91, 4 L. Ed. 44; Barney v. Baltimore, 6 Wall. 280, 18 L. Ed. 825; 
Hooe V. Jamieson, 166 U. S. 395, 17 Sup. Ct. 596, 41 L. Ed. 1049. Or, 
indeed, they may hâve been aliens. While the statute provides for 
the removal of some cases by aliens, in the instance of separable con- 
troversies the controversy must be "wholly between citizens of différ- 
ent States." It is supposed, in Dillon on Removals by Black, § 84, that 
"the failure to extend the right of removal in such a case is a casus 
omissus." But Chief Justice Waite, in King v. Cornell, 106 U. S. 
395, 1 Sup. Ct. 313, 37 L. Ed. 60, demonstrates that the omission was 
intentional. At ail events, it is clear that the parties to the separable 
controversy must ail be citizens of states, in order to found the right of 
removal from the state court. And the members of each of the respective 
parties to that controversy must ail be citizens of différent states from 
those of the members of the opposite party. Removal Cases, 100 U. S. 
457, 25 E. Ed. 593 ; Fraser v. Jennison, 106 U. S. 191, 1 Sup. Ct. 171, 
37 E. Ed. 131. And the question whether there is a separable contro- 
versy must be determined by the state of the pleadings and the record 
at the time of filing the pétition for removal, and not by any subséquent 
proceedings which may be had in the case. Barney v. Latham, 103 U. 
S. 205, 26 L. Ed. 614; Wilson v. Oswego Township, 151 U. S. 56, 66, 
14 Sup. Ct. 259, 38 L. Ed. 70. 

It follows that the removal of this case from the state court was un- 
authorized. The decree of the court below must be reversed, and the 
cause remanded, with instructions to remand it to the state court from 
which it was removed; the costs of both the circuit and this court to 
be paid by the removing défendants. 



In re SPITZBR et al. 

(Circuit Court of Appeals, Second Circuit. May 17, 1904.) 

No. 197. 

1. Bankbttptcy— Action of Tboveb aoainst Recxiveb> ■Jueisdictioi» Oï 

State Coubt. 

A state court has Jurisdlction of an action of trover brouglit against 
a trustée or receiver In bankruptcy to recover the value of property al- 
leged to hâve been converted by hlm as a part of the assets of the estate. 

Pétition to Review the Order of the District Court of the United 
States for the Southern District of New York. 

This cause cornes hère upon pétition for review of an order of the 
District Court, Southern District of New York, restraining the peti- 
tioner from prosecuting certain actions in the state court against Louis 
E. Binsse, who was duly appointée receiver of the assets of the ba»W- 
rupt. 

T 1. See Bankruptcy, vol. 6, Cent Dlg. S 414, 
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M. D. Steuer, for petitioner. 
S. J. Rawak, for respondent. 

Before LACOMBE, TOWInSEND, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. The date of adjudication in bankruptcy 
does not appear, but Binsse was appointed receiver on November 35, 
1903. Prior to his bankruptcy Spitzer assigned certain of his accounts 
receivable, amounting to about $20,000, to Rosenberg, for a valuable 
considération. Rosenberg paid 80 per cent, of the face value of said 
accounts, less certain discounts in cash, and agreed that any amount 
in excess of that sum which he might collect — after retaining 2 per 
cent, a month — should eventually be paid over to Spitzer. Whether or 
not Rosenberg has collected from Spitzer's debtors 80 per cent, of the 
total indebtedness besides the discounts and the 2 per cent, does not ap- 
pear. Ail that the receiver avers in his pétition is that 30 per cent, of 
the total amount of said accounts (less the déductions) is an "indemnity 
fund, * * * part and parcel of the assets of the estate," and that 
Rosenberg is indebted to the estate of the bankrupt in a sum exceeding 
$2,500 on account of said assignment. It is not disputed that the as- 
signment of the several choses in action to Rosenberg was a perfectly 
proper one, made in entire good faith; nor is it claimed that it is ob- 
noxious to any provision of the bankrupt act. Whatever sum might 
be due or might eventually become due from Rosenberg to the bank- 
rupt on account of the purchase priée which he had agreed to pay, 
and of which he had paid 80 per cent, only, there can be no doubt that 
the property and title to each and every one of the choses in action speci- 
fied in the assignment passed to Rosenberg. Rosenberg was examined 
as a witness in this proceeding, told of the assignment to him, and subse- 
quently gave the receiver a transcript from his ledger showing pre- 
cisely what accounts he had purchased from Spitzer. The record be- 
fore us indicates that there were outstanding accounts of the bankrupt's 
debtors which were not transferred to Rosenberg. The receiver has 
collected various sums of money from several debtors of the bankrupts. 
Rosenberg claims that among them are items which were included in 
the assignment to himself, and he has brought actions against the re- 
ceiver in the state court to recover damages for their conversion. The 
order sought to be reviewed restrained Rosenberg from further prose- 
cution of thèse actions. 

The sole question presented upon this appeal, viz., whether the state 
court has jurisdiction of thèse actions of trover, has already been dis- 
posed of in this court. In Re Russell & Birkett, 101 Fed. 248, 41 C. 
C. A. 323, a trustée in bankruptcy had taken into his custody certain 
property in the possession of the bankrupts, which it was claimed be- 
longed to the Machinists' Supply Company. That company brought 
an action of replevin against the trustée in the state court to recover pos- 
session of such property, and the United States District Court enjoined 
the further prosecution of that action. We held that the action for re- 
plevin was properly enjoined, because it was one for the seizure of prop- 
erty in the custody of the bankruptcy court, which, upon the principle 
decided in Freeman v. Howe, 24 How. 450, 16 E. Ed. 749, is protected 
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from any înterference by state process; but also held that: "We 
should entertain no doubt that the Machinists' Supply Company was 
cntitled to bring an action of trespass or trover for the recovery of the 
value of the property against the trustée in the state court." And in 
Re Kanter & Cohen, 121 Fed. 984, 58 C. C. A. 260, which was an action 
of trover, we reaffirmed our décision in the Russell & Birkett Case. 
The order of the District Court is therefore reversed, with costs. 



In re FREDERICK L. GRANT SHOB CO. 

(Circuit Court of Appeals, Second Circuit April 21, 1904.Ï 

No. 139. 

1, Bankeuptct— Peovable Claims— Beeach of Conteact. 

A claim for damages for breach of contract Is one founded "upon a 
contract," within thie meaning of Bankr. Act July 1, 1898, c. 541, § 63a, 
30 Stat 562 [U. S. Comp. St. 1901, p. 3447], and is provable in bankruptcy. 

2. SAME — INVOLUNTAET PETrTIONEES — CEEDITOB HAVING UNLIQTJIDATED 

Claim. 

A ereditor having a provable elalm, although the amount Is unliquidated, 
may file a pétition in bankruptcy against his debtor. 

In Error to the District Court of the United States for the West- 
ern District of New York. 

For opinion below, see 125 Fed. 576. 

P. M. French, for petitioner. 
Hiram Wood, for respondent 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

TOWNSEND, Circuit Judge. The issues herein are raised by the 
pétition of the alleged bankrupt to review the order of the United 
States District Court for the Western District of New York denying 
its motion to dismiss proceedings in involuntary bankruptcy. The 
questions of law presented appear from the following allégations of 
the petitioning ereditor and of the alleged bankrupt: The alleged 
bankrupt is a corporation engaged in the manufacture of shoes. It 
owes debts to the amount of $1,000 and over, and is insolvent, and 
has less than 12 creditors. It sold to the petitioning ereditor shoes 
under an express warranty, which warranty was broken, to the dam- 
age of petitioner in the sum of $3,732.80. Within four months prior 
to the fiUng of thîs pétition it committed an act of bankruptcy, by as- 
signing ail its property to a single ereditor, under an agreement that 
said ereditor should, out of said property, reimburse itself and ail 
other creditors except this petitioning ereditor. The alleged bank- 
rupt denied its insolvency and the alleged breach of warranty, and 
demanded a jury trial. It also moved to dismiss the pétition on the 
ground that the damages for the alleged breach of warranty were un- 
If 1.. See Bankruptcy, vol. 6, Cent. Dig. § 479. 
130 F.— 56 
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liquidated, and therefore were not a provable daim against it. The 
District Court denied the motion to dismiss, and directed that the 
claim of the petitioning créditer be liquidated at the jury trial de- 
manded by the alleged bankrupt. 

Section 69b of the bankrupt act (Act July 1, 1898, c. 541, 30 Stat. 
561 [U. S. Comp. St. 1901, p. 3445]) provides for the filing of pé- 
titions in involuntary bankruptcy by "creditors who hâve provable 
daims." Section 63 of said act (30 Stat. 563 [U. S. Comp. St. 1901, 
p. 3447]) includes among the "debts of the bankrupt which may be 
proved and allowed against his estate" those "founded upon an open 
account or upon a contract express or implied." In the case at bar 
the petitioning creditor allèges that his daim is founded upon an ex- 
press contract. The court below has found that the daim, although 
unliquidated, is a provable one, and, under the provisions of section 
03b of said act (30 Stat. 563 [U. S. Comp. St. 1901, p. 3447]), has pro- 
vided for its liquidation. The efïect of the déniai of the motion to 
dismiss is only to préserve and safeguard the rights of the parties un- 
til the petitioning creditor can hâve his day in court at the jury trial 
demanded by the alleged bankrupt, in order that the validity and 
amount of his claim may be determined. To hold, as is contended 
by the alleged bankrupt, that a claim is not provable because the 
amount of the daim itself is not determinable, or its validity is dis- 
puted, would defeat the purpose of the involuntary provisions of the 
bankrupt act. Thus, in the case at bar, if the pétition were dis- 
misscd, it would only be necessary for the alleged bankrupt to delay 
such proceedings as might be brought for the liquidation of said 
claim until after the expiration of the time for bringing involuntary 
proceedings, and then secure a dismissal of the pétition on the ground 
that said pétition was not seasonably brought. In In re Stern, 116 
Fed. 604, 54 C. C. A. 60, we held, in a case where certain daims 
for breaches of contract were undisputed, that the mère fact that the 
damages therefrom were to accrue in the future did not prevent them 
from being provable. In disposing of the case at bar, it is unneces- 
sary to add anything to what was there determined. It appears from 
the pétition that this claim is for a debt founded upon a contract, and 
is therefore a provable claim. 

The order of the District Court is affirmed, with costs. 



BERGER et al. v. WILD, 

(Cir ,"ult Court of Appeals, TMrd Circuit. June 27, 1904> 

No. 58. 

1. Malicioxts Pk&secution— Evidence— Malice— Probable Cause. 

Defendant's superin tendent, on being led to appreliend that plalntlfE 
had tampered wltU certain accounts in lier charge, sought the assistance 
of another of defendant's superintendents ; and they, on examining the 
books, found what they supposed to be a considérable déficit. Défendant 
Company was then notifled, and sent a supervlsing inspecter, who, after mak- 
liig an examination, conflrmed the resuit pre%'iously arrivée at, when, by de- 
fendant's direction, the superintendents subniltted the books and papers 
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to its counsel, and he, after examining them, advised plaintiff's prosecu- 
tlon. Eeld, that plaintiff's acquittai and proof o£ such facts were insuffi- 
cient to establish a cause of action for malieious prosecution; such évi- 
dence belng insufflcient to establish elther malice or want of probable 
cause. 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

W. K. Jennings, for plaintiffs in error. 
S. S. Robertson, for défendant in error. 

Before DALLAS and GRAY, Circuit Judges, and KIRKPATRICK, 
District Judge. 

DALLAS, Circuit Judge. This writ of error has brought up the 
record in an action for malieious prosecution. The plaintifïs in error, 
vvho were défendants below, requested the learned trial judge to give 
binding instructions in their favor, and the refusai of that request is 
hère assigned for error. 

A jury should never be allowed to render a verdict unsupported by 
évidence, and the question which we deem to be controlling in this case 
is whether there was any évidence from which lack of probable cause 
for the prosecution complained of, and the existence of malice in its 
institution, could be rationally deduced. The record discloses no such 
évidence, and, indeed, the pertinent facts are not disputed. Mr. Berger 
was a local superintendent of the Metropolitan Insurance Company. 
The plaintiff below was also employed by that company, in a clérical 
capacity. Mr. Berger's attention was called to a transaction which led 
him to apprehend that she had tampered with accounts in her charge. 
He sought the assistance of another superintendent of the company, 
Mr. Thornton, and they, upon examining the books, found, as they 
supposed, a considérable déficit. Mr. Berger notified the company, and 
it sent a supervising inspector, Mr. Gaslein, who also made an examina- 
tion, and confirmed the resuit which had been arrived at by Mr. Berger 
and Mr. Thornton. Thereupon, by direction of the insurance com- 
pany, Mr. Berger and Mr. Gaslein submitted the books and papers to 
its counsel, and he, after examining them, advised the prosecution. 
Surely such conduct could not warrant an inference either of malice or 
of want of probable cause ; and, on the other hand, the fact that the de- 
fendant sought, obtained, and acted upon the advice of counsel, who for 
a long time had been employed by the company, raised a strong pre- 
sumption — practically a conclusive one — that there was probable cause, 
and that the prosecution was initiated in good faith and without malice. 

The défendant in error was mistakenly charged with a serions of- 
fense, and, no doubt, she greatly suflfered in conséquence; but she ut- 
terly failed to make out a case of malieious prosecution, and therefore 
the jury should hâve been told that its verdict must be for the défend- 
ants. 

The judgment of the Circuit Court is reversed, with costs. 

NOTE BT THE COURT. This .ludgment had been determined upon prlor 
to the death of the late Judge KIRKPATRICK, and was concurred in by him. 
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CHICAGO TERMINAL TRANSFBR B. CO. T. BOMBERGBE. 

(Circuit Court of Appeals, Seventh Circuit May 10, 1904.) 

No. 1,05a 

1. EEROE— ASSIGNMENTS OP EliROR. 

An assignment of error tliat the verdict Is contrary to law Is too gênerai 
to be considered. 

2. Same— Setting Ottt Weit fob Deiat— Damages on Affirmance. 

Where it Is apparent, from the fact that the record présents no ques- 
tion for décision by the appellate court, that a writ of error was sued 
out for delay, the Circuit Court of Appeals will award damages on affirm- 
ance, as authorlzed by rule 28 (90 Fed. cxlx, 31 C. C. A. cxlx). 

In Error to the Circuit Court of the United States for the District 
of Indiana. 

Jesse B. Barton and John B. Peterson, for plaintifï in error. 
Robert W. McBride, for défendant in error. 

Before JENKINS and GROSSCUP, Circuit Judges, and BUNN, 
District Judge. 

PER CURIAM. This is a writ of error to review a judgment in an 
action for personal injuries. The errors assigned are nine in number, 
The Ist, 2d, 3d, 5th, 6th, 7th, 8th, and 9th assignments challenge the 
action of the court below upon several grounds, and are dépendent 
upon the évidence submitted at the trial, but that évidence is not 
preserved by any bill of exception, and therefore they cannot be con- 
sidered. The fourth assignment, that the verdict of the jury is con- 
trary to law, is altogether too gênerai, and nothing preserved in the 
record enables us to consider it. 

The writ of error, as we cannot but think, was sued out for pur- 
poses of delay. It is not otherwise conceivable that the writ of error 
should be sued out, when the plaintifif in error must hâve known 
that no question could, upon the record, be presented to the court for 
its décision. We are not disposed to encourage frivolous appeals. 
It is a case calling for the application of the second paragraph of rule 
28 (90 Fed. cxix, 31 C. C. A. cxix), and the judgment is affirmed, with 
10 per cent, damages upon the amount of the judgment, in addition 
to interest. Affirmed. 

T 2. See Costs, vol. 13, Cent Dlg. §§ 983, 986. 987. 
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UNITED STATES y. AH CHUNG. 

rcircult Court o£ Appeals, Nlnth Circuit May 2, 1904.) 

No. 1,022. 

1. Aiiens—Chinbse— EXCLUSION— Kesidence—Peesumptions. 

In proceedings for the déportation of a Chinaman, the fact that he was 
permitted to live in the United States for 19 years wittiout molestation 
was insufficient to raise a presumption that his arrivai antedated the 
date on which the exclusion act (Act May 6, 1882, c. 126, 22 Stat. 58. as 
amended by Act July 5, 1884, c. 220, 23 Stat 115 [U. S. Comp. St. 1901. 
p. 1305]), went into efCect, he never having registered as a laborer or mer- 
chant as required by law. 

Appeal from the District Court of the United States for the North- 
ern Division of the District of Washington. 

Jesse A. Frye, U. S. Atty., for appellant. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 

District Judge. 

ROSS, Circuit Judge. Accepting the appellee's testimony as truc, 
he came to the United States from China prior to Chinese Exclusion 
Act May 6, 1883, c. 126, 33 Stat. 58, and, of course, prior to the sim- 
ilar act of 1884 (Act July 5, 1884, c. 230, 23 Stat. 115 [U. S. Comp. 
St. 1901, p. 1305]), and subséquent acts of Congress upon the same 
subject, although he did not give the exact date of his arrivai at San 
Francisco. He was then 12 years old, and at once engaged in man- 
ual labor. He claims to hâve since become a merchant. He has re- 
mained in this country continuously, but never registered either as 
a laborer or as a merchant under the laws of Congress in respect 
to that matter. The court below held (reversing the action of the 
commissioner) that, the appellee "having been permitted to live in 
this country for nineteen years without molestation, there is a reason- 
able presumption that his arrivai antedated the exclusion act, or at 
least the date on which it went into efïect, rather than that his en- 
trance was clandestine." In cases of this character there is no such 
presumption. United States v. Wong Dep Ken (D. C.) 57 Fed. 306 ; 
United States v. Lung Hong (D. C.) 105 Fed. 188; United States 
V. Chun Hoy, 111 Fed. 899, 50 C. C. A. 57 ; United States v. Chu 
Chee, 93 Fed. 797, 35 C. C. A. 613 ; United States v. Yong Yew (D. 
C.) 83 Fed. 833 ; Li Sing v. United States, 180 U. S. 486, 31 Sup. Ct. 
449, 45 L. Ed. 634. 

The judgment must be reversed, and the cause remanded to the 
court below, with directions to affirm the judgment of the commis- 
sioner directing the déportation of the appellee to China. 

î 1. Cltizenshlp of the Chinese, see notes to Gee Fook Sing v. U. 8., 1 C. 
C. A. 212, and Lee Sing Far t. Same, 35 C. a A. 332. 
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LOWRIE V. H. A. MELDRUM CO. 

(Circuit Court of Appeals, Second Circuit April 25, 1904.) 

No. 154. 

1. Patents— In-feingement—Gabmbnt Fasteneb. 

The Steel patent, No. 652,407, for a garment fastener, designed to hold 
down the skirt band and belt so as to give the walst a downward eiu-ve 
in front, and whlch, as described, consists of a combination of hooks to 
tiold tlie band and belt, with a shank fitted to be attached to the fasteu- 
ing devices of a corset, was not anticlpated, and discloses invention, but 
Is not infrlnged by a device otherwise simllar, but wliich Is fastened to 
the f abric of the corset by means of a safety pin ; such device being sub- 
stantially shown in the prior art 

Appeal from the Circuit Court of the United States for the West- 
ern District of New York. 

This cause cornes hère on appeal from a decree adjudicating the 
validity and infringement by défendant of patent No. 652,407, granted 
June 26, 1900, to Anna M. Steel for a garment fastener. For opinion 
below, see 124 Fed. 761. 

Harry C. Kennedy and Horace Pettitt, for appellant. 
F. F. Church, for appellee. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

TOWNSEND, Circuit Judge. The record shows that for some 
years prior to the date of the patent in suit a host of would-be inven- 
tors had been directing their efforts toward the production of a prac- 
ticable device for fîrmly fastening garments together at the waist. 
The earlier devices were generally designed chiefly to support the 
lower garment. Later such devices were also adapted to depress 
ahke the upper and lower garments so as to give the required shape. 
The patentée herein appears to hâve constructed a device superior 
to those which had preceded it, and one which has achieved great 
commercial success. It is "adapted for the purpose of holding down 
the front of the skirt and the belt of women's garments ; it having for 
its objects to prevent the skirt from 'hiking,' and also to produce a 
downward curve or slope of the skirt band and belt toward the front." 
It consists "essentially of a garment fastener composed of a shank 
provided with means for its attachment to the fastening devices of the 
corset, and provided at its upper end with hooks located in position 
to engage with the upper edge of the skirt band, and with hooks 
located above the plane of the first hooks, and adapted to engage 
with the upper edge of the belt." 

The claims in suit are the following: 

"(1) A garment fastener provided with means for its attachment to the 
fastening devices of a corset, and with two outwardly and downwardly extend- 
ing hooks, each in a différent plane, the one being adapted to engage with the 
upper edge of the skirt band, and the other with the upper edge of the belt, 
substantially as described." 

"(3) A garment fastener eomprising a shank having means for its attachment 
to a corset, and provided with a row of outwardly and downwardly extend- 
ing hooks, projectiug from latéral extensions on said shank, and with a second 
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row of outwardly and downwardly extending hooks in a différent plane from 
that of the flrst row, substantially as and for the purpose specifled." 

The éléments of this combination were old. Shanks provided with 
means, etc., said means being specifically described as "a séries of 
longitudinal slots or other suitable sockets for the purpose of adapt- 
ing the shank to be attached to one of the usual fastening studs in 
corsets," were shown in prior patents to Towson and Carr & Wolf, 
and on référence to the latter patent a claim by this patentée for such 
means was rejected in the Patent Office. Hooks in différent planes 
for engaging respectively the belt and shirt waist were shown and 
described in the Dunbar patent of 1899. And Sanders, in his patent 
of 1899, had shown and described a device to keep men's belts in place, 
which comprised a combination of elongated shank, and means capable 
of attachment to a woman's corset or corset clasp, with hooks in dif- 
férent places at the upper end of the shank, adapted to keep a skirt 
band and belt in position. But when, at the close of the nineteenth 
century, the decrees of fashion transformed the circular waist of na- 
ture, characteristic of that period, into the conventional downwardly 
curved slope in front, in the similitude of a girdle, or the pointed waist 
of the Elizabethan period, a new problem was presented to the de- 
signers of garment clasps. They must no longer fasten and sup- 
port the garments at the waist line of nature, and in a natural position. 
They must now force the meeting edges of skirt band and belt, and 
incidentally of the shirt waist, down below the true waist, and "draw 
and hold the front of the skirt downward" by an attachment so firmly 
fastened as to be adapted to the anatomy of a woman having a 
prominent abdomen, and to prevent the skirt and belt from rising 
above it, The patentée herein met the exigencies of the situation by 
providing in compact form a combination of the old devices, but now 
adapted to grip with the corset stud, and to engage the meeting gar- 
ments and hold them down in suitable relative positions. It appears 
that in so doing she exercised in a humble way, and to a limited ex- 
tent, the faculty of invention. She certainly succeeded in producing 
a practical fastener, superior to ail the devices of the prior art. We 
conclude that the claims in suit of her patent are valid, so far as they 
cover the précise device "substantially as described." 

The défendant has attempted to meet the demands of the new fash- 
ion by providing a fastener which should be so within the disclosures 
of the prior art, and without the limitations of the patented fastener, 
as not to infringe. It has constructed a shank provided with the 
outwardly and downwardly extending hooks, in différent planes, of 
the patent in suit. But it has not provided any means for attachment 
to the fastening devices or stud of the corset. Instead, it has equip- 
ped the lower end of the shank with an ordinary safety pin, for the 
purpose of fastening the device to the fabric of the' corset, and adapted 
to engage only with such fabric. That this safety pin is not "a means 
for attachment to the fastening devices of a corset" is proved by 
the admission of complainant's witness Mrs. Holch, a dealer in such 
articles, that she has seen a great many of defendant's devices in use ; 
that ail of them which she has seen hâve been pinned to the fabric of 
the corset and skirts ; that, while it would be possible to engage the 
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corset stud with the safety pin, pinning through tlie fabrîc îs the 
quickest way, by the self-evident fact that such fastening would not 
be firm, stable, or sufficiently strong, if accomplished by engagement 
of safety pin and stud, and finally by the fact that such engagement 
would not be practicable, because the long distance between the cor- 
set studs would preclude the possibility of practical adjustment. The 
sole question, then, is as to infringement of the third claim by broad- 
ening the same so as to include a safety pin, as the équivalent of the 
■'means for attachment to a corset * * * substantially as de- 
scribed." But the efïect of thus broadening said claim is to raise the 
question of patentable novelty, in view of design patent No. 35,795, 
granted in 1896 to E. B. Bunnell for a "garment supporting buckle 
or pin such as may be used to retain in place a lady's shirt waist, 
skirt, and belt." The spécifications describe and the drawings show 
a body portion or plate provided with an upper hook and two arms 
extending downwardly from its ends ; said arms consisting of spring 
clasps, the lower portions of which are adapted to grasp and hold 
down a shirt waist in place. If the spring be omitted, the sole func- 
tion of the clasps would be that of downwardly extending hooks to 
keep the skirt from rising up, and to produce a downward curve of 
said band. The center of the plate is provided with a safety pin for 
attachment to the fabric of the corset or other garment. The sin- 
gle material différence between this fastener and that of défendant 
is that in the latter the band is lengthened, and the safety pin is at 
the lower end instead of in the center of the Isand. But this change is 
a mère mechanical adaptation to the later requirement of fashion, that 
the skirt band should be kept down, instead of held up, as formerly. 
In view of this complète disclosure of the means employed by défend- 
ant, the scope of the third claim cannot be enlarged to cover defend- 
ant's device without destroying its validity. The admissions of com- 
plainant's expert as to the Bunnell patent confirm this view. The 
argument of complainant's counsel that Bunnell does not anticipate, 
because the statement of functions in the spécifications is not a 
proper subject for considération, is immaterial, because such state- 
ment, in connection with the drawings, constitutes a complète dis- 
closure of defendant's construction in a printed publication prior to 
the patent in suit. 

The decree of the court below is reversed, with costs of this court, 
and the cause is remanded to the Circuit Court, with instructions to 
enter a decree in accordance with the foregoing opinion. 



SPENCER ELBVATOR SAFETY GUARD CO. y. BEIFELD et aL 

(Circuit Court of Appeals, Seventh Circuit April 26, 1904.) 

No. 1,06a 

Patents— Invention— Blevatok Guaeds. 

The Spencer patent, No. 648,309, for an elevator guard, consisting of a 
board or rlser extending downward from the doorsill of an elevator from 
12 to 18 inehes, to prevent the feet of persons entering from being caught 
between the bottom of the elevator and the floor, is void for lack of pat- 
entable invention. 
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Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

In Equity. Suit for infringement of letters patent No. 648,309, for 
an elevator guard, granted to William W. C. Spencer April 34, 1900. 

The following is the opinion of the Circuit Court (Kohlsaat, Dis- 
trict Judge) : 

This bill was flled to enjoin défendants from înfringing letters patent No. 
648,309, for improvements in elevator gnards, granted April 24, 1900. It char- 
ges défendants with uniawfully using complainant's device. In this patent 
there are two claims, both of which are sued on, and which are as follows : 

"(1) An elevator in combination with a guard having a flat exposed surface 
extending vertically downward from the doorsill, and at right angles to the 
floor of the elevator, as and for the purposes set forth. 

"(2) In combination an elevator, tread, and guard, said tread being adapted 
to be attached to the floor of the elevator upon substantially the level thereof, 
and said guard being adapted to extend downward vertically therefrom In a 
plane at substantially right angles thereto, and, when the elevator bas descend- 
ed nearly to a level with the floor of the building, to afCord a flat, vertical pro- 
tecting surface to any object projectlng from the floor surrounding the eleva- 
tor well, as set forth." 

Spencer describes his Invention as follows : 

"When a passenger elevator reaches a landlng, the door Is often opened to 
admit passengers while the attendant Is still attempting to bring the elevator 
to the exact level of the floor. In such case, if the elevator is raised sllghtly 
above the floor — say two or three Inches — a person anxious to get into the 
elevator can step forward in such a manner that a part of his foot will over- 
hang the edge of the floor and corne under the elevator. If the attendant, not 
seeing this, attempts to lower the elevator, the person's foot may be seriously 
injured by being jammed between the elevator and the floor. * * * 

"My invention Is intended to guard against such an accident. For thi.s 
purpose I provide a guard or riser extending downward from the slll below 
the floor of the elevator a sufficient distance — say from twelve to eighteen Inch- 
es — and flush with the front of the sill. 

"In opération, if the attendant stops the elevator at any point within, say, 
eighteen inches above the floor of the building, and opens the door, it Is Im- 
possible for the would-be passenger to get his foot under the elevator for the 
reason that his toes will strlke the guard, and, as the elevator settles to the 
level of the floor of the building, the guard will simply grind against the toe 
of his shoe." 

The défenses relied upon by the défendants are (1) that the patent Is vold 
for want of patentable novelty ; (2) that the subject-matter thereof had been 
invented or used by others prior to the date of the invention or dlscovery there- 
of by the patentée ; and (3) that there Is no Infringement. The sketch made 
of défendants' elevator guard, in the joint record, clearly Indicates that, if 
complainant's patent is valid, défendants infringe. This disposes of the last- 
named of the three défenses relied on by the défendants, and, as to the other 
two. I will consider the second one first. 

The only prior patent introduced In behalf of défendants was that of C. M. 
Dalsen, No. 167,993, for improvement in hatehways, which does not, in my 
judgment, antieipate the patent. 

The évidence, which is very meager, makes no attempt to show prior use. 
It only remains to consider the question of want of patentable novelty and uti!- 
ity. So far as the record discloses, défendants are the only users, notwith- 
standing the patent Is three years old. Generally speaking, défendants would 
not be permitted to urge this fact as a défense, but, in determining this ques- 
tion of utillty, the court should consider it. Neither does It appear from the 
record that the danger sought to be provided against by the device of the pat- 
ent is a real danger, nor that any person was ever injured for want of such a 
devIceJ 
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The court cannot assume that people wHl thrust thelr feet under the eleva- 
tor, nor that the elevator conductor will be so négligent as to open the elevator 
shaft door before the car Is in position. Nor Is it in évidence whether or net 
the floor of an elevator car Is 1 inch or 20 inches in thickness. They may vary 
even more than that. It does not appear from the évidence that a guard 12 
or 18 inches in depth would aecompllsh vi'hat Is claimed for it In the patent 
and the argument. Notwlthstanding ail that is said, it may be true that there 
is just as mueh demand for a guard 3 feet in depth as one-half of that depth. 
In fact, the record Is utterly devoid of évidence of utllity, except as shown by 
défendants' attempt to apply it to their elevator. Conslderiug that the device 
is claimed to supply a crying need, the évidence Is startiingly devoid of lachry- 
mose symptoms. 

In arriving at the patentable novelty of a device like that of complainant, 
gênerai and ready acceptance and application to use In the art would be of 
weight, vyhile want thereof would tend strongly against its novelty, since it is 
of such doubtful validlty as to, at best, be close to the Une which dlvides me- 
chanical skil! from patentable novelty. Complainant's device would be infringed 
by nalllng a board from a packing box onto the face of an elevator car floor. 
If it may be called invention at ail, It must be located at the lowest round of 
the invention ladder. Just at what point below the floor it enters the domain 
of invention, I am unable to discover from the record. 

In fact, whether owing to the meagerness of the record, or to the total want 
of merlt and novelty In the patent Itself, I am unable to discover any ground 
upon which to sustain complainant's contention hereln. 

The bill is dismissed for want of equity. 

Thomas F. Sheridan, for appellant. 
Milton J. Foreman, for appellees. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

PER CURIAM. Appellant's bill to enjoin appellees from alleged 
infringement of letters patent No. 648,309, April 24, 1900, to Spen- 
cer, was dismissed for want of equity. 

The purposes and character of the device are thus described in 
the spécification : 

"When a passenger elevator reaches a landing, the door Is often opeued to 
admit passengers while the attendant Is still attempting to bring the eleva^r 
to the exact level of the floor. In such case, If the elevator is raised slightly 
above the floor— say two or three Inches — a person anxious to get into the ele- 
vator can step forward in such a manner that a part of his foot will overhang 
the edge of the floor and come under the elevator. If the attendant, not seeing 
this, attempts to lower the elevator, the person's foot may be seriously lujured 
by belng jammed between the elevator and the floor. * * * My invention 
is Intended to guard against such an accident. For this purpose, I provide a 
guard or riser extending downward from the sill below the floor of the eleva- 
tor a suflîcient distance— say from twelve to eighteen Inches — and flush witb 
the front of the sill." 

The daims are as follows : 

"(1) An elevator In combination with a guard having a flat exposed surface 
extending vertlcally downward from the doorsill flush with the outer edge of 
sald sill, and at right angles to the floor of the elevator, as and for the pur- 
poses set forth. 

"(2) In combination, an elevator, tread, and guard, said tread being adapted 
to be attached to the floor of the elevator upon substantlally the level thereof. 
and said guard being adapted to extend downward vertlcally therefrom In a 
plane at substantlal right angles thereto, and, when the elevator bas desceuded 
nearly to a level with the floor of the building, to afiCord a flat, vertical, pro- 
tecting surface to any object projecting from the floor surrounding the ele- 
vator well, as set forth." 
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The use of "guards or risers" in stairways to prevent persons from 
thrusting their feet into the openings being common and old, and 
the employment of a board, or any similar "guard," being the obvious 
means to cover a hole, we thiniî the patent is void for want of in- 
vention. 

The decree is affirmed. 



ÏOUNG V. WOLFB, 

(Circuit Court of Appeals, Second Circuit Aprll 21, 1904.> 

No. 98. 

1. Patents— Validity and Infringement— Abdominal Pad and Stockino 

SuPrOETEB. 

The Young patent, No. 638,540, for a combined abdominal pad and stock- 
ing supporter, was not anticipated, discloses patentable invention, and is 
not Invalid for prior use; also held infringed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

For opinion below, see 120 Fed. 956. 

This cause cornes hère on appeal from a decree of the United 
States Circuit Court for the Southern District of New York adjudi- 
cating the validity and infringement by défendant of patent No. 638,- 
540, granted to complainant December 5, 1899, for a hose supporter, 
and ordering an injunction and accounting. 

J. P. Bartlett, for appellant. 

C. C. Linthicum and J. J. Kennedy, for appellee. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

TOWNSEND, Circuit Judge. The défenses of insufficiency of the 
spécification, anticipation, lack of patentabihty, and prior use were 
raised in the court below, and disposed of in an opinion which criti- 
cally discusses the status of the patent and the material évidence rele- 
vant to said défenses. We fuUy concur with the court in its con- 
clusions. 

But it was strenuously argued on this appeal that certain prior 
patents, which were not referred to by the court below in its opinion, 
especially Minthorn patent No. 13,011, of 1855, Porter patent No. 
99,347, of 1870, and the George patent No. 208,387, of 1878, which 
latter patent it is claimed was not argued and wàs overlooked by 
the court, are so "conspicuous in the anticipatory art" as to divest 
the patented article of ail claim of patentable novelty. 

The George patent describes and shows a hose supporter consist- 
ing of a waistband provided with "hip pièces composed of inelastic 
border strips, and elastic triangular shaped insertion pièces fîlling the 
space between the strips, said material being made elastic in order 
that when resting on the bips they" shall retain their places and ad- 
just themselves comfortably to the varying exterior form of the 
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bips in ail positions of the person. The patentée says that "Iiip 
pièces made of rigid and inelastic material will not, if iitted to the 
hips in one position, cover and lit the hips accurately and coraforta- 
bly in any other position," but that: 

"The central parts of the said hlp pièces, by virtue of thelr elastlclty, form 
pockets for the réception of the projecting part of the hip joints, and thus pré- 
sent the displacement of the stoclàng supporter, which, as hitherto constructed, 
bas been very liable to become displaced. and incommode the wearer." 

The drawings show the openwork elastic hip pièces as described. 
The object of the patentée was thus to provide an elastic pocket 
adapted to receive "the projection of the hip joint," and to permit it 
to be thus prominently projected in order to hold the supporter in 
place. 

The object of the patentée herein was to repress the prominence 
of the abdomen, and thus "maintain the abdominal viscera in proper 
position," by providing an inelastic pad "capable of efïecting the re- 
pression of a particular part of the body." It was also designed to 
supersede the older type of abdominal belts, such as those in which 
the belt passes under the abdomen, and must therefore be always 
tight, and in which, when the wearer sits down, the tightness is in- 
creased, by providing a lever device which, when the wearer stands 
up, holds the stomach in and gives a straight-front efifect, but which 
releases the pressure when the wearer sits down. In the absence of 
any contradicting expert testimony, the utility of this device in pro- 
ducing the results sought must be taken as proved. The essence of 
the invention was the provision of new means to accomplish a new 
resuit in a new way by a radical departure from the prior art. In 
thèse circumstances, the fact that the old George pocket of 1878 
might be forced around to a position in which it might receive and 
hold the prominence of the abdomen instead of that of the hip bone 
is immaterial. 

Ail that the Minthorn patent of 1855 showed was a stocking sup- 
porter suspended from a belt at a point so far below the abdomen 
as to leave the "viscera perfectly free in their action." The Porter 
patent of 1870 merely showed an arrangement of flaps to support 
a napkin. The suggestion that the clasps on the front of a corset, 
shown in patent No. 431,086 to Schmidt, could be attached to the 
Porter flaps, is so patently impracticable as not to require discus- 
sion. 

An examination of other patents introduced by défendant confirma 
the conclusion of the court below that the Rogers patent is the near- 
est approach to the patent in suit, and that it does not anticipate, for 
the reasons stated by said court in its opinion. 

The decree is afïirmed, with costs. 
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DIAMOND DRILL & MACH. CO. v. KBLLEY BROS. & SPIELMAN. 

(Circuit Court, B. D. Pennsylvanla. July 8, 1904.) 

No. 49. 

1. Patents— Violation or Injunction against Infkingement. 

Complainant owned a patent for a coll clasp for fastening belts, and 
also one for a machine for making and inserting the coils. Défendants 
made and sold coll clasps whlch were adjudged to Infringe complalnant's 
patent, and they were enjoined from further Infringement. They also 
made and sold a machine for inserting the coils, whlch was adjudged not 
to infringe complalnant's patent. After service of the injunction, défend- 
ants having obtained the opinion of counsel that It would not be a viola- 
tion thereof to direct their customers to others who would supply the 
coils, their f oreman Induced a thlrd person to go Into the business ; and he 
was given a coil-maklng machine, and a quantity of wire from défendants' 
shop, and also furnished with a llst of customers to whom défendants had 
sold machines, and to whom he sent clrculars statlng that he had taken 
over the supply business of défendants, and he thereafter fllled orders 
from ail customers for the Infrlnglng colis. It was also admitted by one 
of the défendants In bis testlmony that they had given coils to such party 
for the purpose of enabling him to sell them to owners of their machines, 
and that in some Instances they had directed them to him. Held, that de- 
fendants were dlrectly responsible for hls infringement, and were gullty 
of contempt for a violation of the injunction. 

2. Same— Défenses. 

Where défendants were enjolned as indivlduals from Infringement of 
a patent, they cannot avold indivldual liabllity for a violation of the In- 
junction by organizing a corporation whlch commits the acts of infringe- 
ment. 

On rule to show cause why défendants should not be adjudged in 
contempt for violation of injunction against infringement of a patent. 

For previous opinion sustaining the patent and awarding an in- 
junction, see 120 Fed. 283; affirmed on appeal, 123 Fed. 882, 129 
'Fed. 756. 

W. C. Strawbridge, for the rule. 
Horace Pettit, opposed. 

ARCHBALD, District Judge. The défendants are chargea with 
having violated the injunction which was issued to restrain the in- 
fringement of the patent in suit, and which was served upon them 
January 2, 1903. The afi&davits on which the rule to show cause was 
granted hâve been materially supplemented by the évidence recently 
taken in the proceedings before the master for an account, and a 
State of afïairs is disciosed thereby which is decidedly damaging to 
the défendants, being nothing less than an attempt to overcome the 
adverse décision of the court by which the patent was sustained, and 
to évade the injunction issued to enforce it. 

The device in controversy is a coil clasp for fastening together the 
ends of belts, and consista, in gênerai terms, of spiral coils of wire 
screwed into holes in the ends of the material to be united ; the coils 
being brought together and locked by a pin run through their inter- 
meshing spaces. For convenience of use, a machine which will make 
and insert the coils is necessary, and each of the parties to this liti- 
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gation has invented and patented such an accessory device. It was 
contended by the complainants that in this respect, also, the défend- 
ants infringed upon them, the complainants' machine being the first 
patented; but in a suit brought to test this it was decided by this 
court, contemporaneously with the détermination of the case in hand, 
that such was net the case, and the défendants were therefore left free 
to make and use their own. (C. C.) 120 Fed. 289. The result pro- 
duced by this, however, was somewhat peculiar. The défendants, 
while entitled to manufacture and sell machines for making and in- 
serting coils, could do nothing with the coils themselves, which were 
covered and protected by the complainants' patent, and the one was 
useless without the other. This presented a necessity and a tempta- 
tion. They could not furnish coils to parties to whom they had sold 
their machines ; neither could they to new customers whose patron- 
age was solicited. As a means of escape from this dilemma, they 
seem to hâve thought that it would be no violation of the injunction 
which had been served upon them if those who applied to them for 
coils were directed to others, not connected with their business, who 
could supply them. That they had this distinctiy in mind is estab- 
lished by the fact that they consulted counsel upon the subject, and 
were advised that it was permissible. This has an important bearing 
on what follows, and must be taken in connection with it. In one 
instance — in February, 1903 — they are shown to hâve sold coils or 
lacings and needles to an owner of one of their so-called Peerless 
machines without any intermediary, which of itself was a disregard 
of the injunction. But if the matter had stopped there, in ail proba- 
bility thèse proceedings would not hâve been instituted. Unfortu- 
nately, however, it did not. Even before that, in the latter part of 
January, a few weeks after the injunction was served, Albert Rahrer, 
foreman of the défendants' workshop, approached one Hans Hamil- 
ton, who had done a little teaming now and then for the concern, 
with the proposition that he should go into the business of furnishing 
coils to parties who might order them ; explaining to him that the 
défendants could not, because of the injunction. Turning over to 
him an old coiling machine and two or three hundred pounds of wire, 
ail of which was taken from the défendants' shop, he gave him, also, a 
list of former customers who would be Hkely to need coils ; telling 
him he could go on and supply them, and make what he could out 
of it. This was the inception of the so-called Hamilton Supply Com- 
pany, afterwards changed to the Hamilton Spring Company, the bet- 
ter to cover up the nature of what was being done. Following Rah- 
rer's instructions, Hamilton wrote to the parties whose names had 
been given him, informing them that his company could furnish them 
with coils ; and a printed slip was adopted and sent out, stating that 
that company had taken over the supply business of the Peerless Belt 
Lacing Company, under which name the défendants were then in- 
corporated, and that future orders should be mailed to the Hamilton 
Company, at 120 South American street, Philadelphia. Beginning 
in this way, the business of furnishing coils has been carried on at the 
place named ever since. Hamilton claims to be the sole owner of the 
concern, but is regularly employed by the Bell Téléphone Company 
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to tend switchboard, and only cornes to the shop once or twice a day, 
which is in charge of a man named Charles Simmons, who formerly 
vvorked for the défendants. No one is allowed to corne in, and par- 
ties who want supplies are required to send written orders, stating 
what they need and furnishing samples. According to Simmons, 
springs are ail that are sold there ; his instructions from Hamilton, 
as he says, being not to sell coils for belt lacings under any circum- 
stances, and the goods being billed to customers as "coil springs." 
"What the man does with the wire," says Hamilton, "is none of our 
business. We never inquire." But the fact is that coils for use as 
clasps are furnished knowingly, and he fînally admits it; shielding 
himself behind the opinion which he advances with confidence, that, if 
a joint is made with the coil alone, it is ail right, and only wrong when 
a pin is used to fasten it. But even so he is convicted, for he furnishes 
rawhide pins for that very purpose, when they are ordered; Rahrer, 
with his other information, having been careful to advise him where the 
material could be procured. 

The law would be a laughing stock if any such flimsy arrangement 
to get around it could succeed. The infringement of Hamilton is de- 
liberate and obvions ; the pretext which he gives, and his attempts 
to cover it up, only serving the more to fasten it upon him. The 
only question is how far the défendants are involved. It will hâve 
to be admitted that it starts very close to their doors, and I am con- 
vinced that it stays there. Not only is Hamilton induced to go into 
the scheme by Rahrer, their foreman, but out of their shop come the 
coiling machine and the wire which set him up in business, and from 
the papers in their office the list of names which is furnished him is 
obtained. It is difficult to see how any of this could hâve been ac- 
complished without their knowledge and consent, and it is hardly 
crédible that Rahrer, of his own motion, would make this effiort to 
get around the injunction for their benefit without prompting or sug- 
gestion on their part. This is more than a suspicion. It is a con- 
ckision which is forced from the facts found. Nor does it by any 
means stand alone. It is the undisputed évidence, as we hâve aiready 
seen, that the défendants consulted their counsel to see whether they 
could not refer to a convenient third party the orders for coils which 
were sent them by customers; and Spielman, in his answer to the 
rule, déclares that they were under the impression there was no ob- 
jection to their turning over to another concern, with which they had 
no connection, "the wires and stufï for fasteners," for which they 
had no further use, ail of which is in exact correspondence with what 
was subsequently done. It is said, however, that, according to Rah- 
rer, Spielman knew nothing till he inquired what had become of the 
old coiling machine, and that, when he found out, he told Rahrer 
that he ought not to hâve done what he did. Just what this mild 
protest referred to is not clear. It may hâve been simply to his giv- 
ing away the machine and material. At ail events, it was not followed 
up by any efïort to stop the infringing use which the gift of thèse 
articles incited and furthered. But Kelley, in his testimony, does not 
prétend to any such want of knowledge. He admits that since the 
injunction his company has given coils to Hamilton for the very pur- 
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pose of enabling him to sell them to owners of their machines, and 
that in some instances they had directed such parties to him. The 
only qualification that he makes is that nothing of this kind has been 
done since the proceedings for contempt were instituted. But the 
mischief was already done when they set Hamilton up in business, 
and they did net hâve to do anything more. The significant thing is that 
he would not hâve gone into it, except as they supplied the impulse 
and the means, and they are therefore responsible for his acts. They 
cannot escape simply because they were not pecuniarily interested, 
or did not personally participate in them. Neither are they relieved 
by the advice of counsel, as argued, for they went far beyond it; and 
at best it could only extenuate. 

This observation applies only to Frank Kelley and E. W. Spielman, 
and not to H. L. Kelley, who seems to hâve taken no part in v^rhat 
viras done, and is only on the record in a représentative capacity, as 
an executor of Edward Kelley, one of the original défendants, who 
is now deceased. It is suggested in relief of the parties named that 
since the suit was brought the défendants hâve become incorporated 
as the Peerless Belt Lacing Machine Company, which has taken over 
the entire business, and that they are not, therefore, liable individu- 
ally. But they were sued as individuals, and the decree and the in- 
junction both went against them as such, and they cannot shield 
themselves from their individual acts by a subséquent change in their 
relation to each other. Janney v. Pancoast, etc., Co., 134 Fed. 973. 

Let a decree be drawn adjudging the respondents, Frank Kelley 
and E. W. Spielman, in contempt for having violated the writ of in- 
junction which was served upon them, and imposing a fine of $350, 
with costs. 



DIAMOND STONB SAWING MACH. CO. v. BEOWN et al. SAMB T. 
MORRISON et al. SAME v. BRADLBÏ et al. 

(Circuit Court, E. D. New York. Aprll 7. 1904) 

1. Patents— Patentable Novelty— Stone Sawing Machine. 

An improvement In mechanism for sawing stone by which the saw Is 
moved against the stone, which remains at rest during the opération, in- 
stead of being fed to the saw as in machines of the prior art, discloses 
patentable novelty and utllity. 

2. SaME— CoNSTEtrCTION— INFBINGEMENT. 

The Williams patent, No. 429,874, for a stone sawing machine, was not 
anticipated, and diseloses patentable invention. Claims 2 and 3, construed 
in the light of the spécification and drawings and the requirement of 
means "for feeding the saw blade up to its work," heU to requlre as an 
élément a proportionate feed, with respect to the speed of the saw dur- 
ing the stroke. Claims 1, 2, and 3 also held infringed. 

In Equity. Suit for infringement of letters patent No. 429,8'i'4 for 
a stone sawing machine, granted to George N. Williams, Jr., June 10, 
1890. On final hearing. 

Man & Protheroe (Charles C. Protheroe, of counsel), for complain- 
ant B. F. Lee. 
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Seabury C. Mastick (Seabury C. Mastick and Arthur v. Briesen, of 
counsel), for défendants. 

THOMAS, District Judge. It cannot be justly urged that the saw 
used by the défendants before the bill was filed did not infringe the 
claims of the patent, inasmuch as Dietrich testifîes that such was the 
fact, and no évidence is ofïered in contradiction. The évidence of 
Dietrich is sufificient, in the absence of any counter évidence tending 
to diminish whatever force it has. The référence to patents (other 
than those considered in the Dean Case [C. C] 111 Fed. 380) ante- 
dating that in suit show several where the material is fed to the saw. 
Marston, Palmer, and Le Marchand are of this nature. While thèse 
enumerated patents difïer in some other respects from the complain- 
ant's patent as described in some of the claims, they ail provide for 
feeding the material to the saw, and are thereby differentiated. There 
does seem to be a substantial différence between means for pressing 
a saw reciprocating in a straight Une to the stationary material and 
a mechanism whereby material of great bulk and weight is laboriously 
lifted into relation with the saw. If it had never been known that any 
object could be mechanically sawed save by reciprocating the ma- 
terial across the sharp edge of some harder substance relatively much 
lighter in weight, and some person discovered that the same resuit 
could be attained by a method that would send a light, keen blade 
forward and backward through the substance, a very decided advance 
in the art of sawing would be admitted, and the doctrine of équiva- 
lents would not be invoked successfully. In the références the ma- 
terial is not reciprocated, but is ponderously lifted or pushed against 
the blade. Means contrived to leave the great weight at rest, and to 
press the relatively light and rapidly cutting saw to it, according to 
due necessity, on the face appears a better and improved means of 
doing the work. Surely the swift and light tool is better pressed to 
the unwieldy stone, the saw to the log, than the awkward and bulky 
block or tree carried to meet the cutting tool. Any person who 
should discover a means of reversingthe object moved, so as to move 
the lighter and leave at rest the heavier subject of the opération, 
would invent something very useful, and very novel also, if the whole 
art were shown in the three patents named. 

Without further discussion, the new références upon which spécial 
reliance is placed are met by this conclusion, except the French 
patent to Gary. This patent is discussed so scantily by the experts 
and counsel that there is some difficulty in finding its bearing upon 
the patent in suit. The spécification states : 

"L is a star wheel having teeth for turning the screws to the extent to whieh 
the saw can descend. M is a stop or ratehet tooth against which the star 
wheel strikes when the saw Is to descend." 

The défendants urge that the spécification and diagrams show pro- 
portional feeding of the saw blade to the stone on each stroke. It is 
not understood that the spécification shows any mechanism to pro- 
duce proportional feed. Proportional to what ? And how is the pro- 
portion ascertained and maintained? The complainant's counsel con- 
130 F.— 57 



898 130 FEDERAL REPORTEE. 

tend that the saws are fed at the end of the reciprocation by impact 
of a star wheel upon a stop, and it may be as well applied that way 
as any other. The letters provide a star wheel for turning the screws, 
to the extent to which the saw can descend. To what extent it can 
descend, and when it shall be made to descend, seems to be left to the 
judgment of the operator. No mechanism is suggested to produce 
automatically proportionate feed. It is considered that the référence 
has a very remote, if any, bearing upon the question in issue. 

Attention is again called to the Luce & Green patent, No. 85,317. 
Of this référence it is sufïîcient to say that the évidence tends to con- 
iirm the conclusion reached in the Dean Case. 

There remains for considération the Hufïman patent, No, 180,344. 
Concededly, this does not show proportionate feed, and would not 
anticipate the fîrst claim. It does show mechanism operating means 
for feeding the blade, as demanded by the second claim. It has con- 
tinuons positive feed on both strokes, while the saw blades recipro- 
cate in a straight line. The spécification states : 

"As thus arrangea, the rotation of the pulley V wlll, through the pinlon V, 
gear wheel S', pinion S, and gear wheel E, be communicated to the mechanism 
for movlng the saw-frame vertically, and cause said frame to descend, the 
veloclty of such descent being governed by the speed Imparted to said pulley, 
and being easily and quiekly varied by changing the driving-belt from one 
pulley to a larger or smaller pulley." 

Mr. Benjamin thinks that it would be efîfective in connection with 
diamond saws; Mr. Hooker states that it was intended for stone 
saws. There is no évidence that it would or would not act efïectively 
with a diamond-toothed saw blade. It provides means for imparting 
to the saw a reciprocating movement in a straight line throughout its 
entire stroke; a screw mechanism for positively feeding the saw 
blade up to its work ; means for actuating the feeding screws during 
the forward and backward strokes of the saw, whereby the saw is 
fed up to its work, but not intermittently, during both its reciprocat- 
ing movements. If it is apphcable to diamond-toothed saw blades, 
and nothing is shown to the contrary, it covers the second claim, ex- 
cept that the saw blade is not fed "intermittently," unless this claim 
provides for proportionate feed only. It continues to feed until it is 
stopped, whether the saw be at rest or in motion. But the complain- 
ant's machine opérâtes "intermittently during both its reciprocating 
movements," and this intermittence of action arises from such ar- 
rangement of the parts that the feeding mechanism will hâve motion 
only when the saw has motion, thereby showing minimum feed at the 
ends and maximum feed at the middle of the strokes. There are in 
the second claim no précise words requiring that the feeding move- 
ment shall correspond in extent to the speed at which the saw blade 
reciprocates, as provided in the first claim ; but, if the intention of the 
claim is that the feeding movement shall intermit at the end of each 
stroke, then there must be some relation between the duration and 
conséquent extent of the feeding movement and the movement of 
the saw. It seems probable that the patentée intended to hâve the 
correspondence between the mechanism feeding and actuating the 
saw as described in the fîrst claim. In any case, his mechanism as 
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described and illustrated shows nothing else. If daim 3 means that 
the feeding mechanism shall intermit when the saw ititermits, then the 
speed of the saw, rising from zéro to maximum, and declining to zéro, 
would hâve a fixed relation to the feed. It is true that the daim 
might hâve another meaning, and that the mechanism could be oth- 
erwise adjusted; but no other meaning seems admissible in view of 
the machine displayed and described in the letters. Can it be that the 
patentée intended in daim 2 to provide for a feeding that was not 
proportionate ? In the letters he says : 

"I prefer to so arrange the feed that the saw blade wlll be fed to the stone 
in a degree proportionate to the speed at which the saw Is moving during both 

strokes." 

Again : 

"I prêter to so arrange the feed that It wlll be at its maximum at the middle 
of the stroke and at its minimum at the ends thereof. Thus in my machine 
the feed is at the maximum when the saw blade is moving most rapidly, and 
when the most advantage is being derived from the momentum of the heavy 

sash." 

What he means by the words in the second daim, "whereby the 
saw blade is fed up to its work," and by the words "for feeding the 
saw blade up to its work, * * * substantially as set forth," in 
the third daim, is illustrated by his statement in the spécification. He 

says: 

"Thus rotation of the crank-shaft, whlle it imparts a reciprocating motion 
to the saw blade, C, at the same time feeds the saw up to Its work through 
the médium of the pawl and ratchet mechanism last described. • * » The 
cranks, M and t, on the shaft, K, are so set, relatively, that when the saw 
blade is moving with the maximum speed (at about mid-stroke) the pawls will 
move the ratchet wheel o, at its maximum speed. One pawl feeds the saw up 
to its work on the back stroke, and the other pawl feeds it on the forward 
stroke." 

While the patentée states that he prefers the proportionate feed, 
there is scanty suggestion of any means for employing disproportion- 
ate feed, although, as Mr. Benjamin shows, the old ratchet mechanism 
used by the complainant could be readily adjusted so as to produce a 
feeding movement greatest when the sawing movement is least. If 
daims 2 and 3 cover disproportionate feed, the Hufifman patent would 
be a serious obstacle to their validity, It is true that Hufifman does 
not provide for feeding "intermittently" on both strokes ; but a mère 
provision for a feeding mechanism that intermits is of doubtful nov- 
elty. The feed intermits because its actuating mechanism stops. It 
stops because it is dépendent on the mechanism that drives the saw. 
When one stops, the other stops. That is what happened in the old 
saw before the lift was eliminated. The vital thought in the mind of 
the patentée, and for which he made provision in his claims, was that 
there should be a concurrence of action and speed between the ap- 
paratus that fed the saw and the parts that gave the saw motion. If 
this happened, the feed must be intermittent. While it is not neces- 
sary to détermine at this time whether the Huffman patent would be 
an anticipation in case claims 2 and 3 cover disproportionate feed, it 
is considered that the patentée understood that the saw should be fed 
up to its work by this correspondence between the movement of the 



900 130 FEDERAL RBPOETEB. 

feed and the saw. As already shown, he uses the expression in the 
spécification in that. connection, and must be held to hâve repeated 
the words in the daims with the intention of giving them the same 
significance. The utility of the complainant's invention, so far as it 
demands proportionate feed, is attaclced. The interesting experi- 
ments of Mr. Benjamin would be more persuasive had not the défend- 
ants persisted in the use of a mechanism that produces proportionate 
feed, when, by very slight labor, they could adjust their macliines for 
disproportionate feed, as they claim to hâve done since the bill was 
filed. Why did the défendants incur the péril of infringing letters 
patent, why did they disregard the final judgment of this court in 
earlier cases, unless they preferred the proportionate feed because 
of its utility ? 

It is considered that the further objections to the patent should 
be overruled, and that the complainant should hâve a decree enjoining 
the use of the infringing machines, and for an accounting, with costs. 



HAYBS-YOUNG TIB PLATE CO. v. ST. LOUIS TRANSIT CO. 

(Circuit Court, E. D. Missouri, E. D. April 15, 1904.) 

No. 4,910. 

1. Patents— Peockedinqs to Obtain— Eftect of Abandokment of Fiest Ap- 

plication. 

Where the Commlssloner of Patents denied a pétition for tlie revival 
of an application on the ground that there had been such unexcused delay 
In its prosecutlon as to work an abandonment under Rev. St. § 4894 [U. 
S. Comp. St. 1901, p. 3384], a new application flled thereafter cannot be 
regarded as a continuation of the same proceedings, but stands on the 
same footing as though no previous application had been made; and to 
authorize the granting of a patent thereon It must appear that the in- 
vention had not been in public use or on sale in this country for more than 
two years prior to such application. 

2. Same— Suit eoe Infkingement— Rkquisites of Bill. 

A bill for infringement must allège that the invention of the patent had 
not been in public use or on sale in this country for more than two years 
prior to the application for the patent 

In Equity. Suit for infringement of patent. On demurrer to bill. 

Higdon, Longan & Hopkins, for complainant 
Boyle, Priest & Lehmann, for défendant. 

ADAMS, District Judge, This is a demurrer to a bill for the 
infringement of a patent. It allèges that on July 23, 1894, James M. 
Hayes, under whom the complainant claims title, made an application 
for a patent upon his invention; that this application was rejected 
by the Commissioner on October 8, 1894; that afterwards Hayes 
presented an application for the revival of the abandoned pétition, 
which was denied by the Commissioner; and that on April 15, 1901, 

If 2. Pleading in patent infringement suits, see note to Caldwell v. Powell, 19 
C. C. A. 595. 

See Patents, vol. 38, Cent. Dig. § 508. 
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Hayes filed an entirely new application for his patent. The chief 
ground of the demurrer is that the bill fails to allège that the in- 
vention had not been in public use or on sale for more than two years 
prior to the time the second application was filed. 

I think the bill, when fairly construed, fails to make any such aver- 
ment. The second paragraph of the bill avers that James M. Hayès, 
heretofore and before the 23d day of July, 1894, was the true, original, 
and first inventer of a certain new and useful improvement in tie plates, 
not known or used by others in this country, and not patented or de- 
scribed in any printed publication in this or any foreign country before 
his invention thereof, and not in public use or on sale for m.ore than 
two years prior to his application for a patent therefor. In the third 
paragraph the bill avers that on the 23d day of July, 1894, Hayes duly 
made application to the Commissioner of Patents for letters patent ; 
and, after reciting the history of that application and its final rejection, 
it allèges that Hayes was advised to file an entirely new application, 
and that on April 15, 1901, an entirely 'new application was filed, and 
that the applicant then made oath that the invention had not been in 
use or on sale for more than two years prior to the time that his original 
application was placed on file in 1894. The bill allèges that this new 
application was filed as a substitute for or continuation of the original 
application. Ail thèse averments, taken together, show that the com- 
plainant did not intend by paragraph 2 to allège that the invention of 
the patent had not been in public use or on sale for more than two years 
prior to his last application, made in 1901, but that he thereby did in- 
tend to state that his invention had not been in public use and on 
sale for more than two years prior to the time that his application for 
a patent was made. naïuely, iii;u ci IS!)!, so that the demurrer pré- 
sents the question fairly as to whether the application made in 1901 
was a continuance of the application made in 1894, and whether it 
gains any advantage from the fact that an application was made in 
1894. 

Act July 8, 1870, c. 230, § 32, 16 Stat. 202 (section 4894 Rev. St. [U. 
S. Comp. St. 1901, p. 3384]), provides that: 

"Ail applications for patents sliall be completed and prepared for examina- 
tion within two years after the filing of the application, and In default thereof, 
or upon failure of the applicant to prosecute the same within two years after 
any action therein, they shall be regarded as abandoned by the parties thereto, 
unless it be shown to the satisfaction of the Commissioner of Patents that 
such delay was unavoidable." 

The bill in this case avers that Hayes presented to the Commissioner 
of Patents a pétition for the revival of his abandoned application, and 
accompanied the same by what he thought were good and sufficient rea- 
sons for the formai abandonment ; but the bill affirmatively avers that 
the Commissioner held that the reasons assigned were not sufiîcient to 
account for the delay in the prosecution of the application. It therefore 
clearly enough appears that Hayes did not bring himself within the pro- 
tecting provision of the section just referred to. His application made 
in 1894 was therefore abandoned. 

The other remaining question is whether it was necessary to aver in 
the bill of complaint that the invention of the patent had not been 
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in public use or on sale for more than two years prior to the applica- 
tion, which was made in 1901. As already seen, this averment does not 
appear. In my opinion it is a necessary jurisdictional averment. It 
is an averment of a fact, which is of the essence of the right of action, 
and must therefore be stated in the complaint. The rights of the 
complainant in this case must datefrom the date of the second applica- 
tion in 1901, and, if he has secured a valid patent as of that date, his 
rights will be enforced, notwithstanding the abandonment of the appli- 
cation of 1894 ; but, as I understand counsel, the fact is that the com- 
plainant did hâve the invention of the patent in public use for more 
than two years prior to the filing of the application in 1901. Accord- 
ingly, if that is the fact, this ruling goes to the merits of the action. If 
the court has misconstrued the language employed, and if it be true 
that the invention was not in public use or on sale for more than two 
years prior to the application in 1901, the complainant can take leave 
to amend his bill and state the truth in that particular, 
The demurrer must be sustained. 



THOMSON-HOUSTON ELECTRIC CO. v. WAGNER ELECTRIC MFa. CO. 
(Circuit Court, E. D. Missouri, E. D. February 16, 1904) 

1. Patents — Infbingement— Injttnction. 

Where the Issue as to the Infrlngement of a patent on an electrlc motor 
was dépendent on the correct application of the law of physics govemlng 
the action and application of the electrlc entrent to defendant's motor, 
and experts famlllar with the subject differed fundamentally on the prln^ 
clple of action involved in defendant's deviee, a preliminary injunction 
will not be granted. 

2. Same. 

Where défendant had been manufaoturlng, selllng, and advertising the 
motor claimed to be an Infrlngement of complainant's motor, with the 
constant claim of right to do so, for six years, and had bullt up an estab- 
lished business, having expended large sums of money thereln, and was 
amply able to respond In damages for any Injury to complainant, whose 
patent was about to expire, a preliminary Injunction was not justifled. 

On Motion for Preliminary Injunction to Restrain Infringement of 
Thompson Patent No. 363,186, of May 17, 1887. 

Charles Neave, J. Edgar Bull, and George C. Hitchcock, for com- 
plainant. 

A. C. Fowler and James H. Bryson, for défendant. 

ADAMS, District Judge. There are two reasons why the motion 
for a preliminary injunction in this case should be denied. 

1. There is a sharp conflict between the parties as to whether the 
defendant's motor is an infringement of complainant's patent. This 
issue is dépendent for its détermination upon the correct application of 
the law of physics, and particularly those governing the action and 
application of the '^lectric current. Experts whose affidavits appear in 
this record, and counsel whose familiarity with the subject and whose 
candor and fairness in presenting it commend them to the favorable 
considération of the court, differ fundamentally on the principle of ac- 
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tion involved in the defendant's device, which is claimed to constitute 
an infringement of complainant's patent. Under thèse circumstances 
the proper and safe course to be pursued, in my opinion, is to await a 
hearing on the merits, when évidence more reliable than ex parte afjfi- 
davits can be procured, and when the court can act more intelUgently on 
the difficult issue of infringement involved in this case. It is true the 
complainant présents an adjudication of a court of concurrent juris- 
diction, decreeing that its patent sued on is valid. This is ordinarily 
sufficient basis for a preliminary injunction in a subséquent suit on the 
same patent, provided infringement is made to clearly appear; but the 
rule is well settled that when infringement is doubtful no preliminary 
injunction should be awarded. 

2. The life of complainant's patent expires on May 16, 1904. The 
défendant has for about six years been manufacturing, selling, and 
advertising the motor now claimed to be' an infringement of complain- 
ant's patent, with a constant claim of right to do so, has expended large 
sums of money in establishing its plant and building up its business, now 
employs about 100 men in manufacturing the motor in question, and has 
sold between 5,000 and 6,000 of such motors. In other words, the de- 
fendant has an established business, and no claim is made that it cannot 
respond in damages for any in jury which complainant may sustain. I 
think it would be a very harsh and inéquitable remedy to now, before 
final hearing, enjoin the défendant as prayed for, and interfère with 
the prosecution of its established business for the short period of three 
months only. The benefit or advantage to complainant of such an 
injunctive order is eut of proportion to the injury and disadvantage 
which the défendant would necessarily suffer if such an order should 
be made. The granting of such an order at the présent time and under 
the conditions already referred to would, in my opinion, be an abuse 
of discrétion. 



TIMOLAT et al. T. PHILADBLPHIA PNEUMATIC TOOL Ca 
(Circuit Court, S. D. New York. May 31, 1904.) 

1. SXTPEESEDEAS— DiSCBBTION. 

The power to grant a supersedeas Is dlseretlonary, to be ezerclsed only 
where it Is manlfest that extraordinary reasons justl^ It 

2. Patents— Infringement— AppEAL—StjPEBSEDEAS. 

Where, in a suit for Infringement of a patent, complalnants, having 8UO 
ceeded on ail the proofs in establishing the merits of their bill, were enti- 
tled to an interlocutory judgment, and it also appeared that before a 
hearing could be had on an appeal the patent would hare expired, a su- 
persedeas would not be granted. 

In Equity. 

Hillary C. Messimer (John R. Bennett, of counsel), for complain- 
ant. 

D. Frank Lloyd (E. Hayward Fairbanks and Hector T. Fenton, of 
counsel), for défendant. 

HAZEL, District Judge. The supersedeas heretofore allowed up- 
on the ex parte application of the défendant must be vacated. The 
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complainants having succeeded, upoii ail the proofs, în establishing 
the merits of their bill, an interlocutory judgment to préserve to them 
the r'ights of their patentée invention during the short remainder of 
its existence is bound to issue as of course. Section 7 of the Circuit 
Court of Appeals act of 1891 (Act March 3, 1891, c. 517, 26 Stat. 838 
[U. S. Comp. St. 1901, p. 550]) is déclarative of the right to an ap- 
peal from an interlocutory decree granting or continuing an injunc- 
tion, and vesting power in the Circuit Court to stay the proceedings 
during the pendency of such appeal. The power to grant a super- 
sedeas is discretionary. In re Haberman Manufacturing Co., 147 
U. S. 535, 13 Sup. Ct. 537, 37 L. Ed. 366 ; Eq. Rule 93. Such dis- 
crétion, however, should be cautiously exercised, and only where it is 
manifest that there are extraordinary reasons to justify it. If we as- 
sume it to be true that grave doubt exists as to the validity of com- 
plainants' patent, which the àppellate tribunal should pass upon, it 
nevertheless does not appear that there are sound reasons for with- 
holding the relief to which the complainants are entitled by the decree 
made at final hearing upon the question of injunctive relief. Cause 
is shown for denying the request to hold the injunction in abeyance. 
It appears that no hearing of the appeal can be had until after the 
expiration of the patent. It is therefore exceedingly doubtful wheth- 
er the Circuit Court of Appeals will then listen to the appeal, the 
right of injunction having expired by opération of law. National 
Folding Box & Paper Co. v. Robertson et al., 104 Fed. 553, 44 C. C. 
A. 29 ; Thomson-Houston Electric Co. v. Nassau Electric Co., 119 
Fed. 354, 56 C. C. A. 96 : Gamewell Fire-Alarm Tel. Co. v. Municipal 
Signal Co., 61 Fed. 208, 9 C. C. A. 450 ; Lockwood v. Wickes, 75 Fed. 
118, 31 C. C. A. 257. 

The point is made that, because the appeal assigns errors which go 
to the entire relief, the Circuit Court of Appeals will examine into the 
merits of the case for the purpose of determining whether an account 
shall be taken. It was expressly held to the contrary in National 
Folding Box & Paper Co. v. Robertson, supra. It was there stated 
that, in view of the expiration of the patent, the interlocutory injunc- 
tion appealed from terminated, and hence there was "nothing remain- 
ing for a judgment of this court to act upon." The point was fur- 
ther expressly negatived in Thomson-Houston Electric Co. v. Nassau 
Electric Co., supra. There it was stated that an appeal from an inter- 
locutory decree lies only to that part of the decree which grants an 
injunction. 

Thèse observations constrain me to vacate the previous order of 
this court granting a supersedeas and refusing the defendant's re- 
quest. So ordered. 
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WRIGHT V. STEWART et al. ! 
(Circuit Court, D. Missouri, S. W. D. June 14, 1904.) 

1. CosspiEACT TO Defeatjd— Evidence. 

Wbere a consplraey is charged to swindle, by obtaining under false prê- 
teuses money of a thlrd party by means of a "fake" foot race, évidence 
of the separate aets and déclarations of the alleged members tliereof may, 
in the sound discrétion of the judge, be admitted In advance of proof, 
prima facie, of the existence of the conspiracy, where, tracing step by 
step the footprints of each, they converge to a common center of such pur- 
pose. 

2. Same— Aktekior and Subséquent Acts and Déclarations. 

In a civil action, founded on a conspiracy to defraud the plaintifC and 
steal hls money, the conduct, acts, and déclarations of the conspirators, 
in pari materia, from the inception of their opérations, may be inquired 
into for the purpose of demonstrating the character of the particular act 
complained of, limlted to those of a lilie character In furtherance of a 
common enterprise. Lilsewise, where the question involved is as to the 
fraudulent character of the glven transaction, and the guilty Imowledge 
of the alleged conspirators, évidence of subséquent like acts and trans- 
actions, closely allled In point of tlme, before the end of the conspiracy, 
may be admitted. 

3. Same— Parties to Conspibacy— Bank. ' 

A banking corporation may become a party to a fraudulent conspiracy, 
the same as a natural person, -with like responslbllity. It and Its man- 
aging officers may legitlmately receive on deposlt the moneys of a gambler, 
with reason to believe It was won in gaming or by other questionable 
means ; but they cross the Une of permisslbillty when, with a knowledge 
that such depositor Is obtaining the money by fraud or theft, they do acts 
in aid of the wrongful means by which the money is obtalned. 

4. Notice— Common Notoriety. 

Proof of the notoriety of a fact In the neighborhood of the party to be 
afCected thereby is compétent to carry home to him knowledge. 

5. Action— RiQHT to Bring— Distinction between "In Delicto" and "In 

Paei Delicto." 

In an action to recover money from défendants, obtalned from the 
plaintifC by means of inducing him to believe that a foot race was "fixed," 
so that one party was sure to win, and persuading the plaintlff to par- 
ticipate to the extent of betting the money of one slde to the simulated 
race as If it were his own, on the assurance that he should receive 20 
per cent, of the sum won, he being ignorant at the tlme that the money 
ail belonged to the parties on both sides of the pretended wager, held 
that, although he was in delicto, by consenting to act in such deceitful 
attitude, he was not In pari delicto with the conspirators, and is therefore 
entitled to recover back the sum of $5,000 which the conspirators per- 
suaded him to intrust to the possession of one of them as a stakeholder, 
not to be bet on the race, but to be used to make a showlng by the stake- 
holder In the event of a count of the stake money belng called for by one 
of the feigned bettors. 

6. Same— Money Had and Received— Demand of Retuen of Money before 

Race. 

Where, In the Instance above stated, the plaintlff demanded back his 
money before the pretended race was run, action wUl lie for its recovery, 
and the plea of moral turpitude constitutes no défense. 
(Syllabus by the Court.) 

H 4. See Evidence, vol. 20, Cent. Dig. § 228. 
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Action by H. S. Wright against Joseph C. Stewart and others. 
Judgnient for plaintiff. 

McReynolds & Halliburton and H. W. Currey, for plaintiflf. 
W. R. Robertson and Howard Gray, for défendants. 

PHILIPS, District Judge. A trial by jury having been waived by 
written stipulation of the parties filed herein, this cause has been sub- 
mitted to the court on the pleadings and the évidence. The plaintiff 
is a citizen of the state of Texas, and the défendant bank, an incor- 
ported bank under the laws of the state of Missouri, is located at 
Webb City, Jasper county, Mo., and the défendant Joseph C. Stewart 
was président and the défendant James P. Stewart was cashier of 
said bank at the times hereinafter stated, and were citizens of the 
county aforesaid, and the principal stockholders and practical man- 
agers of said bank. 

The pétition, in substance, charges that at the dates thereinafter 
mentioned, and prior and subséquent thereto, the défendants, to- 
gether with Robert Boatright, Ed. Ellis, C. F. Landers, William Seg- 

rider, L. E. Hindman, Maloney, R. H. Williams, George 

Thompson, Burt Brumley, Harry Wasser, Bud. Jillet, and others, 
were combined and confederated together in managing and oper- 
ating fake gambling devices at said Webb City, to wit, fake foot races 
and other games, for the purpose of obtaining possession of the 
money and property of Etrangers who had no knowledge of their 
games, with the intent to feloniously steal, take, and carry away such 
money and couvert the same to their own use; that they were en- 
gaged in person and by agents in enticing strangers to come to Webb 
City and engage in such games, for the purpose of getting possession 
of the money and property of such strangers, and converting the 
same to their own use ; that such foot races were so arranged that it 
was impossible for any person outside of défendants and their agents 
to win in said races, said races being known as "fixed" races ; that 
prior to the 6th day of September, 1901, the défendants and their con- 
federates conspired and confederated together to induce and entice 
the plaintiff to come from his home in Cooper, Tex., to Webb City, 
for the purpose of betting the money of Robert Boatright and others 
belonging to said combination on a foot race, to be arranged and to 
be run by the défendants Landers and Segrider as opposing runners, 
for the purpose of defrauding and swindling the plaintiff out of his 
money and property, under prêteuse of winning the same; that by 
varions devices and false pretenses and représentations they induced 
the plaintiff, on the 6th and 7th days of September, 1901, to place in 
the hands of said Boatright as stakeholder on such foot race $5,100, 
said foot race to be arranged by the défendants and confederates, said 
défendants and their confederates representing that it was necessary 
for the plaintifï to put the amount of money in Boatright's hands un- 
til the stake on said race could be counted, agreeing with plaintiff 
that if he would do so, as soon as the money was counted, it would 
be returned to him ; that in reliance upon said statements and in- 
ducenients the plaintiff placed said sum of money in Boatright's hands 
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for the purpose aforesaid; that he made demand of Boatright for 
liis money before the pretended race was run, but the défendants and 
their confederates failed and refused to return said money, or any 
part thereof, to the plaintiff, but stole, took, and carried the same 
away, and converted the same to their own use, pretending that plain- 
tiff had bet said money and lost it on said foot race ; that the plain- 
tiff did not bet his said money, or any part thereof, on said foot race, 
but placed the same in Boatright's hands solely so that Boatright 
could show that said purse was full and complète. The pétition 
charges that the défendants, the Stewarts and the bank, were at said 
times engaged in assisting their said confederates and co-conspirators 
in enticing and inducing plaintiff to put his money in said Boatright's 
hands, with knowledge that the plaintiff was bound to lose any and 
ail moneys so placed in the hands of Boatright. The pétition then 
proceeds to state the manner in which the plaintiff drew his money 
on sight drafts in favor of the défendant bank, and how it was then 
placed with the said Boatright. It then charges that said foot race 
was arranged for the sole purpose of obtaining from the plaintiff 
fraudulently the possession of his money, and steaHng and convert- 
ing the same to the use of the conspirators, and falsely claiming that 
the plaintiff had lost his money on said foot race. 

That the conspiracy charged in the pétition existed between Boat- 
right and the parties named as co-conspirators with him, other than 
the défendants, to defraud Etrangers to their fraudulent combination 
by means of the device and scheme of conducting fake foot races, con- 
ducted ostensibly under the auspices of a so-called athletic club at 
Webb City, controlled and managed by Boatright as président, is ful- 
ly established by the évidence. This organization had its inception 
as far back as 1899, and continued its opérations until perhaps 1902. 
Ail of the parties named may not hâve been connected with this 
fraudulent enterprise from its inception, but they came into it from 
time to time as it became useful to admit any one of them. Boatright 
was the chief organizer, director, and controlling mind of the dishon- 
est and cunningly devised scheme. He acquired the sobriquet of 
"Buckfoot," and he and his co-conspirators and subalterns went by 
the name of the "Buckfoot Gang." The devices employed for in- 
veigling subjects to be preyed upon by their scheme were various, 
suited to the best method of infîuencing their victim to come to 
Webb City and be entrapped into parting from his money. Thèse 
devices and deceitful représentations ail had one objective point — to 
decoy the prey to Webb City to be manipulated and controlled by 
the genius of Boatright, the master mind. No one outside of the 
gang of conspirators was ever allowed to win any money on said pre- 
tended foot races, or to get his money back, no matter under what 
assurances or circumstances he was induced to intrust it to the hands 
of any one of the confederates. Boatright had his emissaries and 
"strikers" scattered over the country, into adjacent and nonadjacent 
States. Thèse men were shrewd, plausible, and resourceful scoun- 
drels. They seemed to hâve made themselves familiar with the char- 
acter and gullibility of the men they sought to entrap and despoil, 
so that the method pursued to bring within their toils one man in a 
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given locality would be a wholly différent expédient resorted to in 
respect of another subject. 

One man, for instance, residing in the state of lowa, a farmer and 
cattle dealer, possessed of some wealth, with extensive crédit at his 
local bank, would be approached by an emissary of the "Buckfoot 
gang," who would obtain audience by informing him of a "bunch" of 
cattle in the vicinity of Webb City suitable to his wants, which, it 
was represented, could be purchased at a low figure. Discovering a 
yielding disposition of the farmer to "bite," this persuader would 
cunningly suggest to him the advisability of taking along with him 
a letter of crédit or draft, as the case might be, from his local bank, 
to be used in case of efïecting a purchase of the cattle. This agent 
would then accompany the party to Webb City, and bring him face 
to face with Boatright, when, according to prearranged plan, the mat- 
ter of foot races would be suggested, and a plausible story unfolded 
by which money could be made by a fake foot race, and that Boat- 
right for certain reasons did not want it known to parties who would 
bet on the opposing foot racer that he was betting moneys of the 
athletic club on the other racer, and therefore they desired this stran- 
ger to bet the money of the club for Boatright, who would place the 
money for such purpose in the stranger's hands to bet as if it were 
his own. Perhaps the stranger would be informed that the race was 
so fixed that Boatright's man was certain to win. Then the con- 
spirators, with a perfect understanding between themselves, would 
conduct the stranger into what is known in the évidence as the "16 
to 1" saloon, their place of rendezvous, whereupon some one would 
bring up the subject of foot racing and propose to bet on a racer, who 
himself was a member of the gang, whereat some one or other of the 
gang would accept his offer and bet on another racer, also a member 
of the gang. Thereupon the betting would begin swift and furious. 
This stranger, provided with say $3,000 by Boatright, would put it 
up against $3,000 ostensibly bet by some one of the gang on the other 
racer. Boatright was the stakeholder and tally keeper of the bets. 
Thereat intense excitement would be feigned by the conspirators, and 
the betting would run higher and higher. To meet the large addi- 
tional sums offered as a bet by the opposition side, Boatright, who 
kept the stakes in a convenient satchel, would take money therefrom 
and slip it to the stranger, and after this was bet the same money 
would be slipped back into the satchel by Boatright. When this mock 
performance, which the stranger believed was genuine, had reached 
a certain point, some one of the gang would claim that he had bet 
$500 not shown by Boatright's tally, and demand a count of the stake 
money. Other s would join in the clamor, until the demand would 
become an uproar. Whereat Boatright, feigning great alarm, would 
pluck the stranger to one side and whisper to him that those fellows 
were desperate men, and, as a count would disclose a shortage in the 
stake, his life would be imperiled if something were not at once done 
to relieve the situation. Sometimes he would make the pathetic ap- 
pcal that he was the support of dépendent parents, and it would 
bring ruin and sorrow, should the enraged crowd call him to ac- 
count. Boatright was so much of an actor as to show by his cun- 
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ningness and manner great distress and perturbation of mind. Final- 
ly, as a dernier resort, he would demand of his victim that he go at 
once to the bank of the défendants, and on his letter of crédit, or 
whatever means he had, draw through the bank the required sum to 
meet the déficit, and bring it forthwith to Boatright to be placed in 
the satchel. Some one of the gang would foUow the stranger closely 
to the bank to watch and urge him on. As soon as the stranger's 
money got safely into the capacious maw of the proverbial satchel, 
the clamor for a count would cease, and the stranger would demand 
of Boatright the return of his money, as he was not betting it on the 
proposed foot race. Boatright would put him off by saying the other 
fellows were watching him, so that it was not safe to undertake to 
take the money from the satchel and hand it to the stranger, and, 
perhaps, would suggest that the race be brought off at once before 
further trouble. Before the dazed victim couîd collect his wits, he 
would almost be forced into a closed carriage and driven to the race 
course, where the pretended race would be gone through with, with 
the prearranged resuit among the conspirators that the man Boat- 
right's money was supposed to be placed on would fall down and lose 
the race. One of the witnesses testified that there was a convenient 
ridge raised across the race course where Boatright's man always 
conveniently stumbled and fell violently to the ground, losing the 
race, of course. In some instances the gang would insist that the 
stranger had in fact bet his money on the race and lost, or Boatright 
would put him off when he demanded his money back, with the state- 
ment that he would return it to him as soon as it was safe, out of 
sight of the excited crowd, to do so. This return was never made 
and the stranger lost his money. 

Another subject would be found in some other locality, and in- 
veigled to Webb City by some other plausible device, and be brought 
into the meshes of the conspirators at this 16 to 1 saloon, and induced 
to act as stakeholder of the feigned bets on such fake foot race. After 
the form had been gone through of placing thèse ostensible bets with 
this stakeholder, some one of the gang would suggest that, as he was 
a stranger to them, he ought to furnish some security to answer for 
the stakes ; and thereupon he would be piloted, by some one of Boat- 
right's Heutenants, to the défendant bank, where on his letter of 
crédit, draft, or check he would draw say $5,000, and bring it over 
and put it in the noted satchel, which satchel would be taken charge 
of by Boatright. The same process would be gone through with 
respecting the race, with the same resuit as above indicated; and 
when this stranger immediately went back to the bank to counter- 
mand the collection of his check or draft the "gang" would foUow 
him there, and in the présence of the bank ofificers vociferously assert 
that he had lost his money on the race, and threaten him with drawn 
pistols, so that the man would deem liimself fortunate to get away 
with his life. Another subject, for instance, would be brought under 
the influence of Boatright by the représentations of one of his lieu- 
tenants to the effect that a certain deserving fleet-footed athlète, who 
had won races for the club, had not been allowed by the members 
thereof to get any of the money he had wonj that Boatright wished 
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that justice might be donc him by allowing him to win money from 
"the other fellows" ; that ail that was desired of him was to bet the 
money furnished by Boatright to enable this deserving racer to get 
even. Supposing that there were two sides, in fact, to the race, he 
would suffer himself to be overreached; and they would get the 
Etranger by some means to obtain the money from the bank and in- 
trust it to Boatright's satchel, with the usual resuit. 

In the case of this plaintiff the évidence, in substance, shows that 
he was a farmer, 53 years of âge, residing in Delta county, near 
Cooper, Tex., in September, 1901 ; that he was at that time deputy 
sheriff of that county. Boatright sent a member of this "gang" by 
the name of Hineman, to Dallas, Tex., to enlist the services of a man 
named Hodges. As this victim was out of the way, Hineman met 
with a man named Duncan, whom he knew; and, after he had in- 
formed Duncan of his scheme, that he wanted a man who could 
go to Webb City, backed by a letter of crédit from some bank, he 
obtained an introduction to the plaintiff through Duncan. Hineman 
stated to the plaintiff, in substance, that in conducting one of their 
boxing contests under said club they had a man against whom they 
had been betting, and when they wired to his home respecting his 
crédit they ascertained he had no crédit, and they quit betting ; that 
he was hunting for a man who could carry a letter of crédit or draft, 
so that, "if they wired home to the home bank, he would stand up 
under the wires." He asked the plaintiff if he could obtain the requi- 
site letter of crédit from bank, and being informed that he could, to 
the extent of $5,000, he was toid by Hineman there were some miners 
at Webb City with plenty of money ; that he had a foot racer at Webb 
City who stood very high as a racer, and they could match him and 
win some money; that what they wanted with the plaintiff was to 
bet the money which Boatright would furnish, but didn't want his 
(Boatright's) name known in it; and that they would give the plain- 
tiff 20 per cent, of the winnings. When the plaintiff consented to go, 
Hineman asked him if he did not hâve a large white hat he could 
wear, indicating that he was a Texas cowman, or something of that 
kind. The plaintiff answered that he wore a white hat sometimes, 
and Hineman told him to get it and wear it. Accompanied by Dun- 
can they came by train to Webb City, Hineman preceding them from 
Monett to Webb City. When the plaintiff and Duncan reached Webb 
City, Hineman met them at the platform, and the plaintiff was told 
to go with some man to a park between Webb City and Joplin, which 
he did. The next morning Hineman brought Boatright to this park, 
where he met the plaintiff. Boatright told the plaintiff that he had 
the Ellis party outmatched with his man, and that they could win 
some money, and he gave the plaintiff $3,300 to bet, as he did not 
want his name known in it. He was directed by Boatright to deposit 
this $3,300 in the défendant bank, as that was the bank where they 
did ail of their business, and it was a good place for the plaintiff to 
get money on his letter of crédit if he wanted it. The évidence also 
tends to show that the two pretended racers were at this meeting in 
the park, and that the plaintiff was given to understand that Boat- 
right's man was the faster of the two, and that it was so arranged 
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that he was to win the race. Boatright directed the plaintifï how 
to find the bank, and Hineman accompanied him and told him that 
he would make a stop right in front of the bank, and there turn and 
walk across the street. "I would know that was the bank." Which 
direction the plaintifï obeyed, and deposited in the bank in his name 
the money given him by Boatright. Boatright told him, after he had 
deposited the money, to go over to the 16 to 1 saloon. When he de- 
posited the money with the bank, he told the banker that he "might 
want to sport some. I got a letter of crédit hère, too, and I might 
want some money on it, too. He [meaning the banker] looked at it, 
and said I could get it, and I told him my name, and he gave me a 
deposit check of some kind for it, and I went over to the 16 to 1 
saloon." The witness Duncan, who accompanied the plaintifï over to 
the bank at the time he made the deposit of the $3,300 and presented 
his letter of crédit, testified that the plaintiff then asked the cashier 
of the bank if he was acquainted with Boatright, and, on his answer- 
ing that he was, the plaintifï said : "I aip having some dealings with 
him. I am having some business with him — ^with Boatright," or 
something. "Is he perfectly responsible for what he does and says ?" 
Mr. Stewart said: "Well, he is a patron of our bank, and we think 
he is." When the plaintifï reached the saloon he was introduced to 
Boatright by Landers as if he had never seen him. He had been in- 
troduced to Landers at the park by the name of Segrider. Landers 
turned out to be the other foot racer. 

Plaintifï further testified that he did not know who mentioned 
matching a foot race, but believed it was Landers, whereat the man, 
Ed Ellis, said he was there for that business, that he had a man 
there who could outrun anything from Texas. After he was intro- 
duced to several parties standing around in the saloon, he was con- 
ducted upstairs into what was called the "club room." When they 
reached the club room Ellis wanted to match a race for $6,000 for 
50 yards. He fînally agreed with Ellis on a 50-yard race for a $5,000 
stake, and put up $2,500 as a forfeit. Some kind of form of written 
agreement was presented and signed there respecting this race. 
Thereupon Ellis said he must go to the bank and get some money ; 
and Boatright told plaintifï to go to the bank and make a bank show- 
ing as if it were his money. He went to the bank and told the cashier 
that he was sporting a little now, and that Boatright was to hold 
the stakes, and he said to the banker, "I guess he is ail right?" The 
banker answered, "Yes, Boatright is ail right." He thereupon drew 
$3,000 on a check and went back to the 16 to 1 saloon, into the club 
room, where the $2,500 forfeits were put up. Others of the gang were 
there. One of them pretehded to be drinking and wanted to bet 
some. Boatright nodded to him to take the bet, $300 with him, and 
$200 with some others. Thereupon the crowd said they would get 
more money, and wanted to know if the plaintifï had any more. 
When they went out Boatright gave him $3,000 or $4,000, and said 
that he must go to the bank and make a showing, as the crowd might 
be watching him and catch him furnishing him the money. There- 
upon he went to the bank and checked out $1,000 of his own money 
on his letter of crédit. This he took over to the club and bet with 
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Ellis. Thereupon Ellis took a large bundle ot money out of his 
bosom and ofEered to bet, and Boatright told him he must go to the 
bank and check some more. The man Landers had gone to the bank 
with him when he drew the $1,000. Boatright handed the plaintiff 
$6,000, and told him to go to the bank and check some more as the 
crowd would be watching him. When he reached the bank the bank 
was closed, and upon information of this fact Ellis returned with him 
and rang at the door, and was told by a man in charge that he would 
not open the bank any more that evening. When he informed Boat- 
right of what had been done, Boatright had him leave the money 
with him until the next morning. The plaintifif was sent over to Jop- 
lin to stay ail niglit, accompanied by Duncan and Landers. After a 
while Hineman came over and told him that "Boatright was ribbing 
those fellows up there to bet a good deal to-morrow; that if we could 
win to-morrow we could get a right smart more to-morrow." Re- 
turning to the 16 to 1 saloon the next morning, Boatright nudged 
him and took him up into the club room, when he handed the plaintifif 
$4,000 and again told him to go and make a bank showing, that he 
had better check some. Boatright told him : "They will be watching 
you. If they find you are not betting your own money, it will be ail 
ofif. They won't bet any more." He then went to the bank, accom- 
panied by Landers, who told him he better check the other $4,000 
out. "They are watching you ; you better check it." Finally he told 
Landers he would check it, but he was not going to bet it. There- 
upon Ellis came in and asked if the plaintiff had checked any yet. 
Landers said : "Now, you will just hâve to check. They are watch- 
ing you." Thereupon he checked out the remaining $4,000. Ellis, 
who was standing at the desk, said: "I am going to check more 
money than you do. I am going to outbet you." This remark was 
made close to and in the hearing of the cashier of the bank. When 
Ellis presented his check, the cashier said that he was about eut of 
paper money, and gave Ellis $5,000 in gold in a little sack without 
counting it. When they returned to the club room the plaintifif 
told Landers that he could not bet his $4,000 ; that he was not going 
to do it ; that he had to protect his crédit. Landers said : "You must 
do it. We can win right smart now. If you don't get up enough, it 
will be the cause of us not winning so much. See hère; Boatright 
gave me $6,000. I will just hold this to protect yours and make you 
good. You go on. They ain't after betting with me. They want to 
bet with you. I will hold this to make you good." Thereupon the 
plaintiff put up ail the money he had, and after he had done so this 
man Landers pulled out his money and said: "Hère I call ail, God 
damn you, you got." The plaintiff said he would not bet ail that. 
Landers answered : "Yes, we got a cinch. I am going to call every 
dollar they got" — and took out a roll from each pocket, which Boat- 
right counted, and "was put up with the money, that took ail the 
$5,000 in gold." Thereupon Boatright got the gripsack and packed 
ail the money into it. When the crowd had gone down stairs, the 
plaintiff asked Boatright to give him some more money. Boatright 
told him that there was no use to give him any more ; that they were 
ail in with the money they had. To this plaintiff said: "Hère, this 
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fellow put in or caused me to put in my money, and I want my money 
out of this thing. I see it is a trap now. I want my money out of 
it." Boatright said: "They are watching me. I didn't know your 
money was in it. They are watching me, and I can't well get it out 
now. I will get it directly and hand it to you." The plaintifï told 
him that he had put up $5,100, which Boatright said he would get out 
directly when they were not watching him. Boatright went down 
stairs and put the grip back in a little safe behind the counter and 
locked it. The plaintifï again applied to him for his money, and sent 
Hineman and Duncan to him. Again he promised to return it, but 
failed. At this juncture the plaintiff was hustled into a carriage and 
driven to the race track, where Boatright was selected as référée and 
the plaintifï was made one of the judges of the race, and held the 
string, and Hineman did the starting. When the plaintifï saw the sup- 
posée racers at the starting point, he said to Boatright : "This is a 
job. That fellow is throwing off right now. You can see it. You 
ought to give me my money now, without this mock way." Boat- 
right said: "No; no." When they had started the plaintifï dropped' 
the string and turned to Boatright and said : "This is a damned job 
you fellows put up. I seen it before now." And he again told Boat- 
right that he ought to give him his money. Boatright said he did not 
know what to do about it; that he did not know whether to run ofï 
and leave the grip, or what to do ; that "they had him in a hole ; that 
the stakes were short " After their return to the 16 to 1 saloon Boat- 
right again told him he would give him his money as soon as he 
could get it without their seeing; that they were watching him. 
Boatright advised him to go to Joplin and put up at a given hôtel, 
and when he got a chance, when they were not watching him, he 
would get his money and send it to him by Hineman. 

The évidence further shows that during the progress of the bet- 
ting the plaintifï gave Duncan $100, which Duncan put up on the 
race, and the plaintifï also put up with Boatright his watch, whicb 
watch Boatright afterwards returned to Duncan. The plaintifï re- 
turned to his home a poorer, but wiser, man. Duncan remained be- 
hind and had another interview with Boatright, to see if he could 
get the plaintifï's money. Boatright laughed over his smartness, by 
which he had obtained this money. 

The only remaining question of fact to be determined is whether 
or not the défendants were in privity with the "Buckfoot gang." It 
is hardly to be expected that, if Boatright was sharing the spoils of 
his ill-gotten gains with the défendants, proof of this fact would 
be accessible to the plaintifï. It is quite clear, however, that the bank 
was the beneficiary of the conspirators' gains. The large amount 
of money obtained by their opérations the bank enjoyed as the de- 
pository. It reaped the benefit of its use and the exchange. In this 
civil action, however, it is not essential to show that the défend- 
ants received directly a share of the spoils. It is sufficient to show 
that the défendants aided knowingly in the promotion of the fraudu- 
lent enterprise. Felsenthal v. Thieben, 23 111. App. 569; Breedlove v. 
Bundy, 96 Ind. 319; Martin v. Leslie, 93 111. App. 44. 
130 F.— 58 
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It may be conceded that a banking institution may legitimately 
receive on deposit the moneys of a gambler, with reason to believe 
it was won in gaming, or by other questionable means, without ac- 
countability to any one save the depositor. But a bank and its man- 
aging officers cross the dividing line between what is permissible and 
vvhat is forbidden when, with the conscious knowledge that tlie de- 
positor is obtaining the money by fraud or theft, they do acts in 
aid of the means by which the money is thus obtained from others. 
When it co-operates with organized conspirators, it becomes equally 
liable with them, and each of them, to the party wronged for the 
money it receives on deposit, stolen by tlie more active conspirators 
from their victims, and for the money which it consciously obtains 
from the victim on his letter of crédit, draft, or check by reason of 
the bank's assistance or inducement. A party who encourages or 
promotes, knowingly, the commission of a trespass or a fraud, is 
equally Hable with the active participants. Ali are liable in solido. 
Wallace v. Miller, 15 La. Ann. 449; Irwin v. Scribner, 15 La. Ann. 
583 ; De Donato v. Morrison, 160 Mo. 591, 592, 61 S. W. 641 ; Water- 
man on Trespass, vol. 1, p. 23. See note to State v. Hildreth, 51 Am. 
Dec. 373. A corporation, like this bank, may become a party to a 
conspiracy to defraud and be held liable as a joint tort-feasor "to the 
same extent and under the same circumstances as natural persons for 
the conséquences of its wrongful acts, and will be held to respond in 
a civil action at the suit of an injured party for every grade and de- 
scription of forcible, malicious, or négligent tort or wrong which it 
commits, however foreign to its nature, or beyond its granted pow- 
ers, the wrongful transaction or act may be." Alexander v. Relfe, 71- 
Mo. 517 ; Zinc Carbonate Company v. First National Bank (Wis.) 79 
N. W. 229, 74 Am. St. Rep. 845. 

It is equally well settled that, where there is a conspiracy to com- 
mit fraud or larceny, each person in the confédération, though not 
actuallv présent at the taking and appropriation, is guilty. Com- 
monwe'alth v. Hollister, 157 Pa. 13, 27 Atl. 386, 25 L. R. A. 349. The 
bank cannot receive and enjoy the benefits of the ill-gotten gains or 
the wrongs perpetrated by its members in their officiai capacity to 
the détriment of another without being equally liable with its mana- 
ging officers. That the défendants Joseph C. and James P. Stewart, 
président and cashier, respectively, of the défendant bank, practically 
owning ail of its stock and managing its aflfairs, had knowledge at 
the time of the swindle practiced on the plaintiff that the "Buckfoot 
gang," with Boatright as the inspiration and directing mind, long 
anterior to and at the time in question, were engaged in conducting 
fake foot races and fleecing outsiders, quite satisfactorily appears in 
ihis évidence. I am furthermore persuaded that the part played in 
said scheme by the Stewarts, acting for the bank, was of such charac^ 
ter that without its co-operation, or some other similarly situated 
bank, the scheme of the conspirators would not hâve been so suc- 
ceSsfully cônducted. It was altogether important, if not indispensa- 
ble, to the successful opération of the swindlers that, when they had 
brought their intended victims to the point where their money should 
be gottcn into Boatright's "grip," they should hâve the assistance of 
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the superserviceable bank, where the victim's letter of crédit, draft, or 
check would be immediately converted into money without any ques- 
tioning or delay. This bank was most conveniently located, imme- 
diately across the street from the 16 to 1 saloon. The Stewarts 
must hâve been aware of the gathering there of this noisy, disreputa- 
ble gang of gamblers. Their unsavory character and réputation in 
conducting swindling foot races was a matter of common notoriety 
in the little village. The malodor of the "Buckfoot gang" permeated 
the social and business atmosphère of the community. Proof of the 
gênerai notoriety of the business conducted by this gang is admis- 
sible to carry home knowledge to the défendants, This rule is aptly 
stated in Benoist v, Darby, 13 Mo. 206 : 

"Where particular knowledge of a fact is sought to be brought home to a 
party, évidence of ttie gênerai réputation and bellef of the existence of thnt 
fact among his neighbors is admissible to the jury as tending to show that he 
also had knowledge as well as they. It is next to liiipossibility in very maiiy 
cases to flx a positive knowledge of a fact upon an Individual, notwlthstand- 
ing the interest he may hâve in being correctly informed, and doubtless is in- 
formed thereof, and we cannot see the injustice of permittlng a party to raise 
a presumption of knowledge In such a case by showing that the community 
are informed on the subject, and hence the party interested may also hâve 
similar knowledge." 

But the évidence in this case goes much further to show actual 
knowledge on the part of the défendants of the fact that the "Buck- 
foot gang" was stealing other people's money. Boatright, a hitherto 
impecunious man, engaged in no known avocation of profit, soon aft- 
er the opérations of the "gang" began became a depositor in the de- 
fendant bank of large sums of money. The accounts of himself and 
Ellis, who seemed to be his principal coadjutor, were placed with the 
bank in other names. The name of Boatright's mother, a moneyless 
woman, was used, as also that of Boatright's hired giri, whose signa- 
ture the bank did not even take upon its depositors' book. This 
money was drawn out at will by Boatright and Ellis, by checks signed 
by them without obtaining the signatures of the nominal depositors, 
and without any authority thereto indicated to the bank from said 
women. This bank account swelled enormously. The famous grip- 
sack, after a fake race occurred, would be carried to the bank and 
placed by Boatright behind the counter or desk as if it were his pri- 
vate place of deposit. When the victims of the conspirators went to 
the bank to make the deposits of Boatright's money or to draw out 
the money on their checks, usually some one of the gang was along 
or hanging close around in the bank, keeping watch ; and Ellis and 
Landers at the same time were taking out large bundles of money 
which the bank ofBcers must hâve known were to be used in pro- 
moting thèse fraudulent foot races. The testimony shows an instance 
where a young lady went to the bank to draw out $7,000 of money 
belonging to her father, which was tendered by the cashier in a large 
amount of gold, with the statement that he was without sufïicient 
money in currency. She protested that the money in gold was too 
inconvénient. Thereat Boatright appeared at the window and pass- 
ed in the noted grip to the cashier, and, without more, the cashier 
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took out oî this grip sufficient money in currency to supply the 
amount necessary to nll out the order of her check. 

Prior to the transaction in suit the défendant bank had brought 
suit in an Arkansas court to recover on some check or draft given 
by one of the victims for money which went to the "Buckfoot gang." 
To that suit the défendant made answer, explicitly alleging and char- 
ging the fraudulent character and methods of this "Buckfoot gang," 
by which the money was obtained through the bank. Thereupon the 
défendant bank took a nonsuit. On another occasion, prior to the 
time in question, one of the Stewarts was visited by an attorney of 
one of the victims of this "Buckfoot gang," who was seeking to re- 
cover back the money they had stolen from his client, and he was dis- 
tinctly advised by said attorney of the character of the business con- 
ducted by "Buckfoot," and was warned of trouble to the bank by its 
assistance therein. On another anterior occasion, in conversation 
with another attorney, who visited the bank in an efïort to compei 
it to surrender a draft, or remittance made to it on a draft, of one of 
the victims of the gang, the défendant James P. Stewart, in efïect, 
stated that the bank had an arrangement with Boatright by which it 
would not lose anything; and in the course of the cross-examination 
of James P. Stewart he in substance admitted that he had knowl- 
edge of the business of the "Buckfoot gang" — that he understood that 
under the method of conducting the races no one on the outside ever 
won any money. Unless the judicial mind is to close ail avenues to 
common sensé, it cannot escape the conclusion that, when the plain- 
tiff and others of his fellows in misfortune were drawing out their 
money through the défendant bank, the Stewarts knew the purposes 
thereof; and they must hâve known that it found its way into the 
Boatright grip, and then came back to the bank through Boatright. 
Time and again, when the victims of the conspirators were piloted 
into this bank to draw their money out to be intrusted to Boatright, 
they made inquiry of the bank officer touching Boatright and Ellis, 
and were asked respecting their réliability, and would be told that 
they were "ail right," or could be depended upon, and that thereupon 
thèse abused and confiding men went ahead and took their money 
and delivered it over to Boatright. From this the inference may be 
drawn that the défendants were aiding and abetting. Gardner v. 
Preston, 2 Day (Conn.) 205, 2 Am. Dec. 91. 

At the time the plaintifï was drawing out his money from the bank 
there was something almost pathetic in the question he put to the 
bank officer. It can be readily inferred that this man was almost 
dazed by the perplexing situation in which Boatright had brought 
him. He evidently had some misgivings as to intrusting such a large 
amount of his money with Boatright ; and, while being watched and 
urged by one of the gang to draw his money from the bank, he anx- 
iously inquired at the cashier's window if Boatright was ail right, 
and, receiving an assuring answer, checked out his money. The 
Stewarts must hâve known that the reliance thèse Etrangers would 
place in such statement of the officers of a banking institution, in thus 
indorsing the character of a man who was a stranger to them, would 
be a persuasive inducement to them to intrust their money to the in- 
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tegrity of Boatright. The Stewarts knew that Boatright was not 
ail right, for they had reason to know and believe that he was ail 
wrong. They knew that Boatright and his associâtes bore the sug- 
gestive epithet of the "Buckfoot gang"; that his business was that 
of a gambler ; that he was conducting fake foot races ; and that he 
was, therefore, not ail right, but a disreputable man. They knew that 
he was covering up his money in the bank under the name of a 
hired girl. They knew, for the évidence in this case discloses, that on 
a former occasion, when Boatright had been called into court to make 
answer under oath as to where his money was located, with a vievv 
of subjecting it to process of exécution, that he had withdrawn his 
money from the bank, and that to enable him to carry it on his per- 
son the bank had gotten for him $31,000 in $1,000 bills ; and Stewart 
in his cross-examination in this case undertakes to excuse himselt 
for his assistance in this transaction by saying that he did not inquire 
into his purpose. With ail this knowledge of the character and meth- 
ods of that man, it assured the plaintiff that his $5,000, being drawn 
from the bank, could be intrusted to this "Buckfoot." Ail of which 
leaves the impression indelibly fixed upon my mind that the défend- 
ants were in the full confidence of the "Buckfoot gang," and were 
consciously aiding and abetting them in their nefarious schemes. 
There is évidence in this record tending to show that the method 
pursued by the défendant bank in sending on the checks drawn by 
the victims of this "gang" for collection on other banks was out of 
the ordinary course of collection by banks, evidencing that, in the 
mind of the ofïicers of the bank, payment thereon by the drawer 
might be stopped as soon as he discovered the fraud practiced upon 
him. I attach, however, little importance to this évidence, as there 
is abundance of other facts and circumstances in this record which 
satisfies the mind of the court of the culpability of the défendants. 

Objections to Testimony. 

As this case was submitted to the court on the record of évidence 
taken on the trial in the state circuit court of one Hobbs against the 
défendants, growing out of a similar transaction, it is somewhat difïi- 
cult to détermine exactly what objections made by the défendants to 
the admissibility of testimony it is intended by counsel this court 
should rule upon. The objections, in their essentiality, may be group- 
ed under the following heads : First, évidence as to the acts, con- 
duct, and statements of the members of the alleged combination, sep- 
arately made in advance of what the défendants' counsel contends 
was not sufficient proof of the conspiracy ; second, évidence showing 
the other acts and transactions of the "Buckfoot gang," in which 
other parties are alleged to hâve been cheated out of their money 
by said fake races prior and subséquent to the transaction on trial. 
As a gênerai proposition of law it may be conceded that, in an ac- 
tion founded on conspiracy, the existence of the conspiracy should 
be first established, prima facie, before the acts and statements of the 
alleged members of the conspiracy, not made in the présence of ail, 
are admitted in évidence. But, as it is not to be expected that the 
conspirators came to their conventions in the open, and may havc 
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reached an understanding among themselves without any formality 
of expressed agreement, it would be quite impossible to establish the 
existence of the conspiracy in many cases otherwise than by pro- 
gressive steps in détail, by tracing the separate footsteps of each al- 
leged party to see if they do not ail converge to a common center of 
purpose. It is by collecting together the apparently scattered parts 
that the composite structure is formed. The order in which the évi- 
dence shall be admitted must necessarily, at times, rest in the sound 
discrétion of the trial judge. When the coUected évidence in this 
case is considered as a whole, it shows beyond any reasonable doubt 
that the persons named in the pétition as members of the so-called 
"Buckfoot gang" were acting in concert with and under the mastery 
of Boatright as its head center. Although some of them may hâve 
corne into the conspiracy from time to time after its inception, yet, 
as they were found co-operating with and aiding the object of the 
conspirators, they became responsible, at least, for every act and 
wrong subsequently donc in furtherance of the purposes of the asso- 
ciation. 

It is equally well settled that in a civil action for redress against 
wrongs of alleged conspirators, for the purpose of establishing the 
existence of the conspiracy and demonstrating the character of the 
particular wrong complained of, the conduct, acts, and déclarations 
of the conspirators, in pari materia, from the inception of their op- 
érations, may be inquired into and unfolded. Of course, such évi- 
dence must pertain and be limited to acts of a hke character in fur- 
therance of the common purpose, continuing up to the time of the 
particular matter on trial. State v. Myers, 82 Mo. 558, 52 Am. Rep. 
389; State v. Beaucleigh, 92 Mo. 490, 4 S. W. 666; Davis v. Vories, 
141 Mo., loc. cit. 241, 243, 42 S. W. 707 ; O'Hara v. U. S. (C. C. A.) 
129 Fed. 552. "The mental conditions of knowledge, intent, and 
plan (or design) may often be evidenced by conduct of the person, 
exhibited at other times, but leading by one process of thought or 
another to an inference that he has knowledge, intent, or plan with 
référence to the act in question." 1 Greenleaf on Evidence (16th Ed.) 
par. 14q. See Wood v. United States, 16 Pet. 343-360, 10 L. Ed. 987. 
The rule is aptly expressed in United States v. Wilson (D. C.) 60 
Fed. 898. After alluding to the fact that a criminal agreement be- 
tween certain parties was established, the court said : 

"The assent of the other défendants may be established as an Inference by 
the Jury from the other facts proved. Any joint action upon a material point, 
or a collection of independent but co-operating acts, by persons closely asso- 
ciated with each other, is sufflcient to enable the jury to infer concurrence of 
sentiment Archer v. State, 106 Ind. 426, 7 N. B. 225. Without the proof of 
the original agreement, it was compétent to prove the acts of the différent de- 
fendants, and thus prove the conspiracy between them. Spies v. People, 122 
111. 1, 12 N. E. 865, 17 N. E. 898, 3 Am. St. Rep. 320. The évidence of Joint 
action between the défendants covers a great many transactions, and extends 
over several months of time. It is not only sufflcient to authorize an inference 
of gullt, but it is of a character, if believed, to make any other inference im- 
possible." 

There is also good reason and authority for the proposition that 
where the question involved is as to the fraudulent character of the 
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transaction and the existence of a conspiracy, as also the guilty 
Knowledge of the alleged participants, évidence of subséquent like 
acts and transactions, of a similar character, closely allied in point of 
tinie, before the end of the conspiracy, may be admitted. Cary v. 
HotaiHng, 1 Hill, 311, 316, 37 Am. Dec. 323. 

In Erfort v. Consalus, 47 Mo. 212, 213, where the admissibility of 
évidence of acts and conduct of the alleged fraudulent conspirators 
was in question, the court said : 

"It was also proper to show what preceded and followed the transaction, 
the relations of the parties prior and subséquent, and ail the facts and dr- 
cumstances surrounding the principal event." 

In Lane v. Kingsberry, 11 Mo. 410, Judge Scott said : 

"The transactions of an individual so frequently running into eaeh other, in 
order to ascertain his conduct, his transactions about the time of his making 
a conveyance, sought to be avolded, must be inquired into; nor should they 
be rejected in évidence, although they may hâve oecurred after a fraudulent 
conveyance, if they serve to throw light upon, or to explain, his previous con- 
duct. In the investigation of questions of this kind, the courts should lend 
an unwilling ear to the objection of irrelevancy merely. If the évidence is 
merely irrelevant, it cannot affect the rights of the objector. The delay in 
hearlng such évidence is never as great as that caused by arguing the ques- 
tion of Its admissibility. It is always best for the courts to err on the safe 
side." 

The transactions between the witness John R. Black, of Griswold, 
Towa, and the "Buckfoot gang" and the défendants, which oecurred 
near the middle of November, 1901, for instance, is so nearly allied 
in point of time and so similar in its character in many respects to 
the case on trial that its competency should be unquestioned. It was 
but a continuation of the business of the "Buckfoot gang" and the 
bank, which illustrated their method of opération, and throws a cal- 
cium light on the knowledge and assisting co-operation of the de- 
fendants in furthering the fraudulent scheme of the "gang" at the 
time of the transaction at bar. Beyond this transaction the court ex- 
cludes the évidence as to other like transactions. Nor does the court, 
by admitting the évidence touching the Black transaction, wish to 
be understood as deeming it essential to the conclusion reached by 
the court as to the culpability of the défendants, as there is ample 
évidence to satisfy the court on this issue exclusive bf the Black in- 
cident. 

Can the plaintiff recover on the foregoing facts ? If, as urged, the 
money sued for was in fact put up by plaintiff as a wager on a foot 
race, real or feigned, the évidence shows that not only when the plain- 
tiff intrusted his money with Boatright as stakeholder he distinctly 
stated to him that he was not wagering it on any race, but before the 
simulated race oecurred, time and again, he demanded of Boatright 
its return, which was refused. The law ever accords to the party 
about to commit a wrongful act — delictum — his locus pœnitentise. 
The refusai to return the money on demand gave the plaintiff a right 
of action to recover it. Bernard v. Taylor (Or.) 31 Pac. 968, 18 L. R. 
A. 859, 37 Am. St. Rep. 693; Wood v. Duncan, 9 Port. 237; Shackle- 
ford V. Ward, 3 Ala. 37, 36 Am. Dec. 435 ; Hardy v. Hunt, 11 Cal. 
343, 70 Am. Dec. 787; Humphreys v. Magee, 13 Mo. 435; Adams 
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Express Company v. Reno, 48 Mo. 268. The stakeholder cannot set 
up the illegality of the contract as a défense to the action to recover 
the deposit. Alford v. Burke, 21 Ga. 46, 68 Am. Dec. 449. See, also, 
Vischer v, Yates, 11 Johns. 23 ; Barrett v. Neill, Wright (Ohio) 4'<'3'; 
Tarleton v. Baker, 18 Vt. 9, 44 Am. Dec. 358. 

It is insisted, however, on behalf of défendants, that the plaintifif, by 
consenting to aid Boatright in what he understood to be a fixed 
race, by betting Boatright's money as his own, became particeps 
criminis, or in pari deHcto with the conspirators, and, therefore, has 
no standing in court for reHef. In the considération of this aspect 
of the case it is altogether important to keep in mind the précise 
status of this case, for it makes the situation of the parties quite sui 
generis. There never was any scheme devised or proposed on the 
part of Boatright and his confederates to win any money from a 
third party on a foot race otherwise than by inducing third parties, 
strangers to the conspiracy, to intrust their money to Boatright. 
There never was any of Boatright's mon'ey or any of his confederates' 
in fact wagered against any money put up by any opposing racer, 
other than that of the common fund of the conspirators. Ail the par- 
ties to the confédération understood and knew that ail the money 
put up on behalf of Boatright and those apparently betting against 
him belonged to the common fund, under the control and in the pos- 
session of Boatright. There was no money wagered by Ellis and 
his abettors against Boatright's money. The money put up by them 
was never in fact a wager. The very définition of a wager is : 

"A contract by whieh two or more parties agrée that a certain sum of money 
or other thing shall be paid or dellvered to one of them on the happening of an 
uneertain event." Black's Law Dlctionary. 

"A wager is an agreement between parties difCerlng as to an uneertain fact 
or forecast of a future event," etc. Bishop on Contracts, par. 530. 

There was in this case no uneertain event to constitute a wager 
as between the Boatright gang. There was nothing uneertain about 
it. In fact, they were not wagering anything at ail. The sole scheme 
in this case was to obtain and steal the money of the plaintifif. There 
was no third party in fact to be cheated and swindled by any act or 
thing done by the plaintifï. How, then, can it be maintained that the 
plaintiflf, whose' money both sides to the simulated wager had con- 
spired and agreed to steal, was particeps criminis, or in pari delicto, 
with the défendants in promoting a scheme to defraud some one? 
There was no one to be defrauded but the plaintifï. There was no 
innocent third party to be duped and lured into hazarding his money 
on a fake foot race, to be defrauded by reliance upon the Tact that the 
plaintifï was betting his money with them. There was no conspiracy 
to defraud anybody but the plaintifï himself. A man cannot swindlé 
and steal from himself. And it would seem to be a solecism in terms, 
an impossibility in law, to say that a man was participating with oth- 
ers in a scheme to defraud and steal from himself. The sole conspir- 
acy among the "Buckfoot gang" and their coadjutors was the com- 
pact to obtain, by deceit and falsehood, the money of the plaintifï, 
by inducing him to believe that the conspirators were actually wager- 
ing the money of the one against the other on a foot race, and to 
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induce the plaintiff and other strangers to this secret compact to be- 
lieve that they vvere in fact wagering their money, which was to be 
won by a race fixed in the interest of Boatright ; and therefore the 
only compact, as a conspiracy, in which it can be claimed that the 
plaintiff became particeps criminis, or an aider or abettor, was an 
agreement to obtain and steal his own money. It seems to me that 
it would be a reproach to the law if the parties who thus inveigle and 
deceive a third party, by which they obtain and steal his money, can 
go unwhipped of justice and keep and enjoy their ill-gotten gains, by 
taking shelter under maxims of the law that were intended to pre- 
vent fraud and the perversion of justice. 

The trend of modem jurisprudence is to get away from the techni- 
cal or literal application of ancient maxims of the law intended to 
prevent fraud by refusing audience to a party who in his complaint 
discloses that he himself is tainted with moral turpitude, when its ap- 
plication in the particular case would prove but a cover and shelter 
for the scoundrel who by falsehood and deceit inveigled the complain- 
ant to trust him with his money. In other words, where the ends of 
public policy will rather be promoted by giving than refusing relief, 
courts prefer the former. In short, although the complainant may 
in some degree be in delicto, yet, unless he is also in pari delicto with 
the défendant, it does not, and should not, follow that the doors of 
the temple of justice should be closed against him, Pomeroy, in his 
work on Equity (volume 2, § 942), expresses this distinction very aptly 
and clearly: 

"Lastly, when the contraet is illégal, so that both parties are to some extent 
involved in the illegallty — in some degree affeeted with the unlawful talnt, 
but are not in pari delicto ; that Is, both hâve not, with the same knowledge, 
willingness, and wrongful Intent, engaged in the transaction, or the undertalc- 
Ings of each are not equally blameworthy — a court of equity may, In further- 
anee of justice and a sound public policy, aid the one who is comparatively the 
more innocent, and may grant him full affirmative relief, by canceling an ex- 
ecutory contraet, by setting aside an executed contraet, conveyance, or trans- 
fer, by recovering baclî money paid or property delivered, as the circumstances 
of the case shall require, and sometimes even by sustaining a suit brought to 
enforce a contraet itself, or, if this be impossible, by permitting him to re- 
oover the amount justly due by means of an appropriate action not directly 
based upon the contraet. Such an inequality of condition exists, so that relief 
may be given to the more innocent party, in two distinct classes of cases : (1) 
It exists where the contraet is intrinsically illégal, and is of such a nature that 
the undertakings and stipulations of each, if considered by themselves alone, 
would show the parties equally in fault, but there are collatéral and incidental 
circumstances attending the transaction, and affecting the relations of the two 
parties, which render one of them comparatively free from fault. Such cir- 
cumstances are Imposition, duress, threats, undue influence, taking advantage 
of necessities or of weakness, and the like, as a means of inducing the party 
to enter into the agreement, or of procuring him to exécute and perform it 
after it had been voluntarily entered into. (2) The condition also exists where, 
in the absence of any incidental and collatéral circumstances, the contraet is 
illégal, but is intrinsically unequal, is of such a nature that one party is nec- 
essai'ily innocent as compared with the other, and the stipulations, undertak- 
ings, and position of one are essentially less illégal and blameworthy than those 
of the other." 

With characteristic discrimination and sensé of justice, Judge Nap- 
ton, in Gowan's Administrator v. Gowan, 30 Mo. 472, held that where 
a debtor deposits property in the hands of another, with a view fraud- 
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ulently to protect it from his creditors, such deposîtary is but a bailee, 
and cannot avail himself of such fraudulent intent to defeat an action 
brought against him for restitution. After adverting to the gênerai 
doctrine that courts of equity and law will not afford relief to a 
party who admits his own fraud or turpitude, he said : 

"But the plaintlŒ hère asks no aid of a court of law or equity to set aside 
anything that has been done, either In the shape of a conveyance or otherwise. 
He simply asks that the hailment be enforced ; that, as he put the property In 
the defendant's hands subject to his order, he shall now hâve it again when 
demanded." 

He further said: 

"It may be questloned whether the détermination of courts to give no assist- 
ance in the case of fraudulent conveyances, as between the parties, has been 
promotive of the ends of justice and is founded upon sound morality. It is 
seldom that both parties are equally to blâme in a transaction tinctured with 
fraud in eaeh, and, if they are, the doctrine seems to encourage a double fraud 
on one side to punish the single fraud on the other. But we vyill not be under- 
stood as questioning the propriety of the gênerai rule. We merely make the 
observation to show that It has been carried far enough. It ought not to be 
extended to cases not properly wlthin its sphère. We might as well be asked 
to go further still and allow a défendant to défend himself against a just claim 
by the gênerai allégation that the plaintlfC was a dishonest person or had com- 
mitted some crime." 

In Adams Express Company v. Reno, 48 Mo. 264, one John Reno 
had been sent from Davies county, Mo., to the state penitentiary. 
His relative, Clinton Reno, being advised that for the sum of $5,000 
the judges of the county court and Ballinger, the sherifï of the county 
from which John Reno had been sent to the penitentiary, could bring 
influence to bear on the Governor to obtain a pardon for John, raised 
$4,000 for this purpose and sent his sister to Jefiferson City. Failing 
to meet Ballinger there, as expected, she was persuaded by the war- 
den of the penitentiary to leave the money with him, to be handed 
to Ballinger when he appeared there. Ballinger not appearing, how- 
ever, the warden deposited the money in bank. In an action by at- 
tachment by the Adams Express Company against John Reno, this 
money was garnished. Clinton Reno appeared and interpleaded in 
this action, claiming the fund. There, as hère, it was insisted that, 
as the money was intended to be used for an illégal, corrupt purpose, 
the law would not assist Clinton Reno in recovering it. The Suprême 
Court rejected this contention. The court said: 

"Where parties hâve been guilty of turpitude In enterlng Into Illégal agree- 
ments, or hâve performed acts which are stigmatized as against public policy, 
the courts of the country furnish them no redress. But if propositions bave 
merely been made contemplating such purposes, but nothing has been done 
to finally accomplish or consummate them, they stand In a very différent atti- 
tude. The moral stain has not attached, and the guilt has not been carried 
ont. The doctrine applies solely to executed contracts, but I hâve never seen 
any case which would warrant its application to contracts which are exec- 
utory." 

The reasoning of the court further on in the opinion is that, al- 
though the money was placed by the plaintifif in the warden's hands 
for a grossly corrupt purpose — of influencing the Governor to grant 
a pardon — and although the conception of the plaintifif was tainted 
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with turpitude, yet, as the money was not in fact used to advance the 
forbidden purpose, and no third person's act was influenced or afïect- 
ed thereby, the doctrine of moral turpitude had no just application, 
and therefore the warden and his privy, the bank, heîd the money as 
mère bailee, and plaintifï's title therein had never passed. 

The plaintifï's attitude in the case at bar is stronger. He did not 
intend to bribe or corrupt anybody. He was induced by the "Buck- 
foot gang" to place his money in Boatright's hands under the false 
assurances that it was necessary to be used to make a showing of the 
stake money, and then to be immediately returned to the plaintifï. It 
was never intended by Boatright to use it for the purpose which he 
represented. It was never in fact so used. No count was thereafter 
made of the so-called stake money. Nobody was misled or wronged 
by the plaintifï placing the money in Boatright's hands. Boatright 
held the money as spécial bailee for the plaintifï on a condition which 
he himself had falsely concocted, and was never expected or intended 
to transpire. When he refused on demand to return it to the rightful 
owner, he was guilty of a conversion and theft. It does not, there- 
fore, lie in the mouth of his confederates in the wrong to talk about 
turpitude and the doctrine of contrji mores. Suppose, after Reno had 
so placed his money, through his sister, with the warden of the pen- 
itentiary, he had become suspicious of a plot by the warden to appro- 
priate the money to his own use, and had, eo instante, made demand 
on the warden for its return, and the warden had refused ; would the 
warden, when sued for conversion, be heard to say there was an un- 
executed purpose on the part of the plaintifï in placing the money with 
him to cheat or corrupt somebody, and therefore he had a right to 
keep his money? The Suprême Court of this state answers no. 

In Poston V. Balch, 69 Mo. 115, Poston and his wife had a domestic 
disagreement. The wife instructed her attorney to institute divorce 
proceedings. But in the meantime the husband and wife had agreed 
upon a séparation and division of the property, which she accepted 
in lieu of alimony and other claims against his estate. Her attorney, 
not being aware of this settlement, brought the suit, and inserted in 
the pétition a claim for alimony. The husband, in ignorance of the 
mistake by which this claim was advanced, became alarmed, when he 
was visited by the défendant, who pretended to be his friend. He dis- 
closed to the défendant his domestic trouble, and requested him to 
intercède to hâve his wife withdraw her claim for alimony. The de- 
fendant, on the contrary, urged her to insist upon this claim, which 
she declined, and declared her purpose to stand by the settlement. 
Notwithstanding this, the défendant reported to the plaintiff that she 
would insist upon the demand for alimony; and on his suggestion, 
in order to defeat her claim, the plaintifï, on a nominal or inconsid- 
erable considération, transferred ail his property to the défendant. On 
discovering the fraud practiced upon him by the défendant, he 
brought suit to set aside the transfer and subject certain real estate, 
obtained by the défendant in exchange for the plaintifï's property, to 
a lien for the value of it. It was held that the parties were not in pari 
delicto, and the relief was granted. Judge Napton, in the course of 
his opinion, discussed the application of the doctrine of in pari délie- 
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to, referring to the discussion of Judge Story, to the effect tliat courts 
did not affect to sit in judgment upon cases as custodes morum, en- 
forcing a strict rule of morality. "But they do sit to enforce what 
has not been unaptly called a 'technical morality.' If confidenct .s re- 
posed, it must be faithfully acted upon, and preserved from any inter- 
mixture of imposition." He further placed his ruling upon the prop- 
osition that both parties were not in pari delicto, and then said : 

"Shall the défendant, who was principal In this gross fraud, be allowed to 
avail himself of the maxim, 'In pari delicto potior est conditio defendendis,' 
and thus retain the profits of his déception? * * * We base our conclusion 
to set aside the transfer solely on the ground that there was a breach of con- 
fidence in the case, and, although the relations of the parties were not of that 
character which renders transactions between them on inadéquate considéra- 
tions presumptively void, so as to require satisfactory proof to establish their 
fairness, etc., yet they were such as required from the party in whom a spécial 
trust was reposed, the utmost degree of good faith. It must appear that the 
contract was fair, just, and équitable, and not procured by undue influence 
and false représentations. Hère the transfer was made at the suggestion of 
the défendant, foUowing a false statement of his interview with plaiutiflC's 
wife. The parties were not In pari delicto. It Is probable that the sole ground 
upon which the bill was dismissed in the circuit court was the participation 
of both parties in the Intention of defeating the supposed claim of Mrs. Poston 
for alimony. The défendant was perftctly aware that no such claim had any 
existence. The plaintiff assumed that the report of the défendant, who was 
especially intrusted by hlm, was true, and under this hypothesis accepted the 
ofCer of défendant to place his property beyond the reach of this claim." 

It is difficult to difïerentiate that case, in principle, from the case 
at bar. There was in the mind of plaintifï, when he placed his mon- 
ey in Boatright's hands, it may be conceded, the intention that it 
might be used to deceive third parties. So Poston put his property 
in the hands of Balch with the intention in his mind at the time to de- 
feat his wife's claim for alimony. Boatright and his confederates 
were perfectly aware when they obtained the plaintiff's money that 
the ground upon which they obtained it had no existence in fact, 
was entirely fictitious, just as Balch was perfectly aware when he ob- 
tained Poston's property that no claim for alimony in fact existed. 
The plaintifif hère assumed when he parted with his money on the 
statement and représentation of Boatright, "who was especially in- 
trusted by him," that such statements were true, and under that as- 
sumption was induced to intrust his money to him, just as Poston was 
induced to intrust his property to Balch. 

Again, in Bell v. Campbell et al., 123 Mo. 1, 25 S. W. 359, 45 Am. 
St. Rep. 505, the complainant, an aged woman, was induced by her 
son-in-law and the sureties on his officiai bond to exécute a mortgage 
on her land to indemnify them on the défalcation by her son-in-law 
to escape punishment for a crime, when in fact this was a false pre- 
tense. It was hçld that, notwithstanding she executed the mortgage 
for the purpose of protecting her son-in-law from criminal prosecu- 
tion, it did not preclude her from relief on the ground that she was 
in pari delicto, "as she cannot be regarded as equally culpable with 
the défendants." After adverting to the rule that courts will relieve 
parties against undue advantages "under circumstances which mis- 
lead, confuse, or disturb the unjust resuit of his judgment, and thus 
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expose him to be the victim of the artful, the importunate, and the 
cunning," the court said: 

"It is urged that, if the deed of trust and notes executed by the plaintifE 
had been given through fear of Carter's criminal prosecution and In order to 
prevent the same, then she stands In pari delicto with the other parties to the 
transaction, and therefore could bave no relief against the enforcement of those 
writings obligatory. There are two answers to this contention : First. Grant- 
ing that plaintiff did enter into the contract with that purpose in view, she 
will not be debarred from pursuing her remedy, because she cannot in any 
event be regarded as equally eulpable with the adversary parties. When this 
is the case, a court of equity will interfère and go to the relief of the less 
guilty party, whose transgression bas been brought about by the imposition, 
undue influence, etc., of the party on whom the burden of the original blame- 
worthiness principally rests." 

This is unquestionably the Missouri doctrine on this question, and 
it is in accord with current authority. Judge Adams, of the Eastern 
District of this jurisdiction, in the récent case of In re E. J. Arnold 
& Co., not yet pubHshed, recognized and appHed this rule to the in- 
stance of the right to recover back money placed with a swindhng 
concern for gambhng purposes on horse races, with many citations 
in support thereof. See, aiso, Anderson v. Meredith, 82 Ky. 564; 
Johnson v. Cooper, 10 Tenn. 533, 24 Am. Dec. 503 ; Harrington v. 
Grant, 54 Vt. 336 ; O'Connor v. Ward, 60 Miss. 1035 ; Rucker v. 
Wynne, 39 Tenn. 618 ; Webb v. Fulchire, 40 Am. Dec. 419. 

In Bernard v. Taylor (Or.) supra, this rule was applied to an in- 
stance quite germane to the one at bar, as it arose out of a "fixed" or 
"job" race. It was held that the party thus cozened out of his mon- 
ey could recover. 

The case of Catts v. Phalen et al., 2 How. (U. S.) 376, 11 L. Ed. 
306, sustains the position taken in the foregoing discussion. Phalen 
and Morris were running a lottery in violation of law. Catts was em- 
ployed in drawing the tickets for them. He arranged with one Hill 
to purchase a certain ticket with money furnished by himself, and he 
so manipulated the drawing as to make the ticket draw a prize of 
$15,000, upon which was paid by Phalen and Morris to Hill, for the 
benefit of Catts, $13,500. On suit to recover, the défense interposed 
the illegality of the transaction. The court, after animadverting up- 
on the deliberately concocted, wicked fraud, said : 

"The conséquence is that he bas not and cannot bave any better standing 
in court than if he had never owned a ticket in the lottery, or it had never 
been drawn. So far as he Is concerned, the law annuls the pretended drawing 
of the prize he claimed, and in point of law he did not draw the lottery. His 
fraud avoids not only his acts, but places him In the same position as if there 
had been no drawing in fact, and he had claimed and recelved the money of 
the plaintiffs by me^ns of any other false prêteuse, and he Is estopped from 
avowlng that the lottery was in fact drawn. * * * The contract which the 
law raises between them is not founded on the drawing of the lottery, but on 
the obligation to refund the money which bas been received by falsehood and 
fraud, by the assertion of a drawing which never took place." 

To the same efïect are the cases of Phalen v. Clark et al., 19 Conn. 
431, 50 Am. Dec. 253 : Timmerman v. Bidwell, 63 Mich. 305, 28 N. 
AV. 866 ; Smith v. Blachley, 188 Pa. 550, 41 Atl. 619, 68 Am, St. Rep. 

887, 888. 
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In Kitchen v. Greenabaum, 61 Mo. 110, much relied upon by de- 
fendants' counsel, Judge Sherwood, in adverting to the foregoing 
rule, observed that it "must not be understood as applying to those 
involving moral turpitude, for there no inquiry will be made into the 
relative guilt of the contending parties, but to those where the offense 
is merely malum prohibitvim, and is not in its nature essentially or 
necessarily immoral, nor violative of any gênerai principle of public 
policy." This assertion is mère obiter dictum. The contract ruled 
on was prohibited by the Constitution of the state, and therefore in 
contravention of the declared public policy of the state. In the 
breadth of the statement it is in direct conflict with the later opinion 
of Judge Sherwood in the case of Bell v. Campbell, supra, and it has 
been directly departed from by the Suprême Court of the state in the 
following cases: Sprague v. Rooney, 104 Mo. 360, 16 S. W. 505; 
Roselle v. Farmers' Bank, 141 Mo. 44, 39 S. W. 274, 64 Am. St. Rep. 
501 ; Haggerty v. Ice Mfg. & Storage Company, 143 Mo. 247, 44 S. 
W. 1114, 40 L. R. A. 151, 65 Am. St. Rep. 647. And in Green v. Cor- 
rigan, 87 Mo. 359, 370, where it was distinctly asserted that: 

"Where both parties are In delicto, concurring in an illégal act, it does not 
always follow that they stand in pari delicto ; for there may be, and often are, 
very différent degrees in their guilt. The maxim, 'In pari delicto potior,' etc., 
is not of unlversal prevalence. Another exception arises where the parties 
to the transaction, although concurring in the illégal act,' are regarded as not 
equally guilty, in conséquence of fraud, oppression, imposition, or hardship 
practiced by one party upon the other, thereby attaining an unconscionable 
advantage." 

The case of Knight v. Linzey, 80 Mich. 396, 45 N. W. 337, 8 L. R. 
A. 476, which grew out of what is known as the "Bohemian oats" 
swindle, is by no means apposite to the case at bar. A radical dis- 
tinction lies in the palpable fact, as disclosed on page 402, 80 Mich., 
page 339, 45 N. W., 8 L. R. A. 476, that there was in that case some 
innocent third party to be defrauded by the scheme in which the claim- 
ant entered, whereas, as already deraonstrated, there was no innocent 
third party in fact to be defrauded by the plaintifï's consent to do 
what lie did for Boatright. It was purely a scheme by the Boatright 
gang, feigning bets among themselves, to steal the plaintifï's money. 

The same is true of the case of Shipley v. Reasoner, 80 lowa, 548, 
45 N. W. 1077, which also grew out of a contract respecting the sale 
of Bohemian oats. 

In Abbe et al. v. Marr et al., 14 Cal. 210, the pétition disclosed that 
the plaintiflfs, after they had been swindled in a horse race, through 
a combination of the parties thereto, deliberately went into a scheme 
with the défendants, not only to get even, but to win more money 
than they had lost in the first fraudulent race. Again losing, they 
sued to recover back the wager. Without further discussion, that 
case is clearly distinguishable from the one at bar. There the plain- 
tiffs deliberately entered into a conspiracy to steal the money of a 
third party. With their own consent they put up their property as a 
wager, ran the race out, and after it was lost brought suit, and in the 
pétition averred their own turpitude, whereas, hère the plaintifï never 
consented to put up his $5,000 on the foot race, and demanded it back 
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before the simulated race was run. His goîng out to the race track 
and what he did there were practically under coercion, reasserting to 
Boatright before the conclusion of the race that it was a swindle, and 
again demanding the return of his money. It was known to the con- 
spirators that the plaintiflf's money was not put in Boatright's hands 
as a wager ; that it was intrusted to him in a matter wholly collatéral. 
As such it was of the nature of a bailment. The law accorded to him 
his locus pœnitentiae, and, when he demanded back his money prior 
to the proposed race, the law should respect his withdrawal. 

In view of the relation the défendant bank and its officers sustained 
to the public, conducting a banking institution under a charter from 
the State, where integrity of conduct of such an institution and its ofR- 
cers is expected to be displayed, when its managing officers lent the 
use of the bank to such a disreputable combination as the "Buckfoot 
gang," and induced the plaintifï, its confiding patron, to draw from 
the bank his money and intrust it to the foui hands of the chief of the 
"gang," with reason to know that it would, in eflfect, be stolen by him, 
and he drew out his money on the indorsement of the bank's ofïîcer 
of Boatright's trustworthiness, the court will best subserve the inter- 
est of a Sound public policy by holding that the bank and its officers 
shall make good that assurance For there is good sensé in the sen- 
timent expressed by Lord Thurlow, in Nevill v. Wilkinson, 18 Ves. 
383, to the effect that, if courts of justice mean to prevent the perpé- 
tration of criminal wrongs, it must be, not by allowing a man who 
got possession to remain in possession, but by putting the parties 
back to the state in which they were before the delict or crime. 

The issues are found for the plaintifï as to the $5,000 drawn by the 
plaintifï from the défendant bank, with interest thereon from the 7th 
day of September, 1901, when the plaintifï made demand of Boatright 
for the return of the money. 

Judgment accordingly. 



In re WORTH et al, 

(District C!ourt, N. D. lowa, W. D. July 6, 1904.) 

No. 620. 

1. Bankbttptct— Paetnership— FlEM OB Individual Debts. 

Where, a short time before a partnership and its members were ad- 
judged bankrupts, a dissolution was agreed to by which one partner took 
the property of the flrm and assumed its debts, conslsting chlefly of notes 
given to a bank, flrm credltors who refused to accept the noratlon cannot 
set up the clalm that the bank conseuted to it and became the individual 
creditor of the purehasing partner, and at the same time repudiate the 
transaction so far as relates to a transfer of the firm property to such 
partner which was the considération for his agreement to assume the debts. 

2. Same— Pbovable Debts— Right op Creditoes to Plead TJsuey. 

Under the lowa statute (Code 1897, § 3041) which makes a usurious con- 
tract voidable only to the extent of the usurious interest, as construed by 
the Suprême Court of the state, the défense of usury can be pleaded only 
by the borrower, and under such rule, which is controlling upon the féd- 
éral courts as to lowa contracts, creditors of a bankrupt cannot set up 
the défense of usury against the claim of another creditor. 



928 130 FEDERAL REPOKTEB. 

3. Same—Costs oj Contesxing Claim. 

Where the costs on the contest of a clalm grew out of a controrersy 
between credltors, entirely carrled on for the purpose of controlUng the 
élection of trustée, they will not be allowed from the estate. 

In Bankruptcy. On pétition of objecting creditors for review of or- 
der of référée allowing claim of R. W. Ady, as receiver of the Sheldon 
State Bank, in the sum of $9,377.64 against the bankrupt estate of N. P\ 
Worth and Ed. C. Brown, copartners doing business under the name of 
N. F. Worth. 

December 28, 1903, a creditors' pétition in banlcruptey was filed against 
Noah F. Worth and Ed. C. Brown, as copartners doing business at Sheldon, 
O'Brien county, lowa, under the flrm name of N. F. Worth, and thereunder 
the copartnership and the individual members thereof were adjudged bankrupt 
on February 16, 1904. The Sheldon State Bank is a banking corporation, duly 
organized in April, 1902, under the laws of lowa, Its place of business being 
at Sheldon, In said O'Brien county. Said bank is the successor of the Sheldon 
Bank, whieh was also a corporation organized under the laws of lowa, located 
and doing business at said town of Sheldon until April, 1902, when it was re- 
organized as the Sheldon State Bank, which succeeded to the business and as- 
sets of said Sheldon Bank ; its offlcers and managers were the same as those 
of the Sheldon Bank. Ed. C. Brown, one of the bankrupts, was the président 
and gênerai manager of the Sheldon Bank, and was cashier and gênerai man- 
ager of the Sheldon State Bank from the time of its organization. October 16, 
1903, the copartnership of Worth & Brown was dissolved by mutual consent 
of the parties. Brown retired, and Worth retained the assets and assumed the 
liabilities of the firm, and continued the business in bis own name. November 

4, 1903, R. W. Ady, in proper proceedings therefor, was duly appointed as re- 
ceiver of the Sheldon State Bank by the district court of lowa in and for 
O'Brien county, has duly qualifled as such, and the assets and property of said 
Sheldon State Bank hâve been turned over to him as such receiver. Among the 
assets or property of said Sheldon State Bank so coming into bis custody were 
three notes, dated July 11, 1903, due January 11, 1904, aggregating $9,377.04, 
bearing 8 per cent, interest, and signed "N. F. Worth." November 7, 1903, N. 
F. Worth made to said receiver a chattel mortgage on ail of the stock of mer- 
chandise that formerly belonged to the copartnership of Worth & Brown, and 
also assigned to the receiver the aecounts due such copartnership, to secure 
said three notes. March 29, 1904, said receiver filed the said three notes ao 
signed by said N. F. Worth, with an affidavit or proof thereof, against the 
bankrupt estate of said N. F. Worth, whlch proof appears to be against N. F. 
Worth individually, and not against the copartnership of N. F. Worth ; but 
en March 30th an amended proof of said claim was filed against the copart- 
nership of N. F. Worth, and in such proof it is alleged that It is made to con- 
form the proof of the debt to the testimony taken on March 29, 1904, in said 
bankruptcy proceedings. In thèse proofs référence is made to the chattel 
mortgage and assignment of accounts to secure said debt, and the mortgage 
is attached to such proofs ; but the receiver allèges that he surrenders ail 
rights under said chattel mortgage and assignment, so far as the same may or 
might be held to be a préférence over other creditors of said copartnership, 
and claims only to share equally and ratably vpith other creditors of said co- 
partnership estate. To this claim of the receiver, Stearns, Shafer & Co., Hart 
Schaefner & Marx, and Carter & Holmes, creditors of the bankrupt copartner- 
ship, filed objections, those now relied npon being (1) that the receiver is not 
a créditer of said copartnership of N. F. Worth, that its said claim is against 
either Ed. C. Brown individually or against Noah F. Worth individually, and 
that the receiver is not entitled to share in any interest that either of said 
partners may hâve in the copartnership assets until the copartnership debts 
are flrst paid in full, with costs of administration; (2) that the claim is 
usurious ; that large payraents of illégal interest bave been made thercon 
which should be applied in the payment of the principal of said debt, and the 
bank and its receiver held to bave incurred the forfeitnre provided by the 
laws'of lowa against usury. Testimony was taken upon thèse objections, and 
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at Its conclusion the référée held that the objections were not sustained, and 
allowed the clalm against the copartnershlp estate of N. F. Worth and Ed. C. 
Brown in the sum of $9,377.64, and the objectlng creditors hâve petitloned for 
a review of such order of the référée. 

Hunter & McCallum and Alden, Latham & Young, for objecting 
creditors. 

W. D. Boies, for receiver of Sheldon State Bank. 

REED, District Judge (after stating the facts). The testimony re- 
lied upon to show that the claim of the receiver of the Sheldon State 
Bank is the individual debt of Ed. C. Brown, and not that of the co- 
partnership, is voluminous, and it must suflSce to say that a careful con- 
sidération of the whole thereof leads to the conclusion that the debt 
originally was that of the copartnership of N. F. Worth and Ed. C. 
Brown, and does not show that either this bank, or its predecessor, by 
reason of the conduct of Mr. Brown as président or cashier or gênerai 
manager of either, is estopped from establishing or proving said claim 
against the copartnership estate in bankruptcy. 

It is further contended by the objecting creditors, that if it shall 
be held that the debt owing to the Sheldon State Bank was originally 
that of the copartnership, thfn by the transaction of October 16, 1903, 
between Worth and Brown, above referred to, the copartnership was 
dissolved, and this debt assumed individually by N. F. Worth; that 
Brown, as cashier or gênerai manager of the bank, at the time of this 
transaction assented to the arrangement on behalf of and for the bank, 
accepted the three notes of Worth individually for its daim against the 
copartnership, and released the latter therefrom; that thèse notes are 
the claim of the receiver now in controversy, and are not, therefore, 
a proper claim against the copartnership estate. The objecting credit- 
ors claim that they never accepted Worth individually as their debtor 
in lieu of the copartnership, and therefore insist that the claim of the 
receiver should not be allowed against the partnership estate. If it 
be true that by this transaction Worth individually became the debtor 
of the bank, he, by the same transaction, became the owner individually 
of the assets of the copartnership, for thèse were the considération of 
his assumption of the debts of the copartnership, and such assets would 
be first liable for his individual debt under section 5 (f) of the bank- 
ruptcy act. Act July 1, 1898, c. 541, 30 Stat. 647, 548 [U. S. Comp. 
St. 1901, p. 3424]. This would give the receiver, as an individual 
creditor of Worth (and other individual creditors, if there are any), 
préférence over the objecting and other copartnership creditors in what 
was formerly the copartnership assets. This, of course, would be in- 
équitable as to the copartnership creditors not assenting to the transac- 
tion ; but such creditors must either affirm or disafErm the transaction 
of October 16th as a whole. They will not be permitted to affirm it in 
so far as it makes Worth individually the debtor of the bank, and thus 
lessen the copartnership liabilities, and disaffirm or repudiate it in so far 
as it gives him individually the copartnership assets which were the 
considération of his assumption individually of the bank debt. So far 
as the testimony shows, Brown was not a creditor of the copartnership, 
and no property of the firm was transferred to him or to the bank by 
130 F.— 59 
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this transaction which would amount to a préférence under the bank- 
ruptcy la\y, made within four months prior to the filing of the pétition 
in bankruptcy, which might be avoided by the trustée. Nor does the 
transaction appear from the testimony to hâve been intended to hinder, 
delay, or defraud creditors; nor was such its effect necessarily, for 
each of the partners remained liable to the partnership creditors (ex- 
cept as they might assent to the release of Brown), and Worth retained 
ail of the assets and remained liable for the firm's debts. In any event, 
it would be inéquitable to charge Worth individually with the firm's 
debts, and take from him that which was the considération for his as- 
sumption of such debts. As the receiver surrenders ail préférences 
that he might hâve under the chattel mortgage and assignment of 
November 7th, it will be more équitable to hold that the relation of the 
creditors of the copartnership and of the individual menibers thereof 
to the partnership assets are not changed by this transaction of Octo- 
ber 16th, and that the proceeds of the assets of the firm and its individ- 
ual members should be distributed as though such transaction had not 
taken place. 

It is urged with much persistency that the claim of the receiver 
is tainted with usury ; that it should be allowed for only such amount of 
the principal debt as remains after deducting ail interest that has been 
paid thereon, and the forfeiture provided by the lowa statute for usuri- 
ous debts enforced. That interest in excess of the légal rate was paid 
upon this debt to the bank seems certain, but the amount so paid is not 
definitely shown by the testimony, nor is it entirely clear that it was paid 
in pursuance of a contract to pay unlawful interest, which is essential to 
wbrk a forfeiture, by the lender, of the entire interest. Sexton v. 
Murdock, 36 lowa, 516. Laws against usury are pénal in their nature, 
and must be strictly construed. Tiffany v. Bank, 18 Wall. 409, 21 
L. Ed. 862 ; Dickerman v. Day, 31 lowa, 444, 7 Am. Rep. 156. The 
notes of the receiver, being lowa contracts, and payable in lowa, are 
to be governed by the laws of that state relating to usury. De Wolff 
V. Johnson, 10 Wheat. 367, 6 L. Ed. 343 ; Call v. Palmer, 116 U. S. 
98, 6 Sup. et. 301, 29 L. Ed. 559 ; Missouri Trust Co. v. Krumseig, 172 
U. S. 351, 19 Sup. Ct. 179, 43 L. Ed. 474; Bigelow v. Burnham, 83 
lowa, 121, 49 N. W. 104, 32 Am. St. Rep. 294. The Code of lowa 
(1897) provides that the légal rate of interest is 6 per cent., but parties 
may contract in writing for a rate not in excess of 8 per cent, (sections 
3038, 3040), and (section 3041) "if it shall be ascertained in any action 
brought on any contract, that a rate of interest has been contracted for, 
directly or indirectly, greater than is authorized by this chapter, the 
same shall work a forfeiture of eight cents on the hundred by the year 
upon the amount of the principal remaining unpaid upon such con- 
tract at the time judgment is rendered thereon, and the court shall enter 
final judgment in favor of the plaintifï and against the défendant for 
the principal sum so remaining unpaid, without costs" (and in favor of 
the state for the use of the school fund for the amount of the forfeiture). 
Under this section the forfeiture there provided can be effected only in 
an action upon such contract. It is the settled rule in lowa that under 
thèse sections the plea or défense of usury is personal to the borrower, 
and cannot be interposed by a stranger to the contract. Carmichael v. 
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Bodfish, 33 lowa, 418; Green v. Turner,38 lowa^llS ; Burlington Ass'n 
V. Heider, 55 lowa, 424, 5 N. W. 578, 7 N. W. 686; Sullivan Savings 
Institution v. Copeland, 71 lowa, 67, 32 N. W. 95 ; Pardoe v. lowa 
Nat. Bank, 106 lowa, 345, 76 N. W. 800. And a purchaser of prem- 
ises subject to a mortgage which is usurious cannot interpose the dé- 
fense of usury to an action to foreclose such mortgage, though he is 
the only party who will be afïected by the judgment and decree of fore- 
closure. Sullivan Savings Institution v. Copeland, 71 lowa, 67, 32 
N. W. 95. And such is the gênerai rule. Pritchett v. Mitchell, 17 
Kan. 355, 22 Am. Rep. 287, and cases cited; Benslev v. Homier, 42 
Wis. 631. In Pritchett v. Mitchell, 17 Kan. 355, 22" Am. Rep. 287, 
the right of a second mortgagee to plead usury in an action to foreclose 
a prior mortgage was involved. Mr. Justice Brewer, then of the 
Suprême Court of Kansas, said : 

"When the parties to a contract are willing to ablde by its terms, wby should 
one not a party thereto be permitted to interfère? If the debts were unsecured, 
no one would think that the second credltor had the right to interfère. * * * 
Sui-ely a man ought to hâve the right to say whether he shall keep his own 
pronùse or not. * * * While the law ought to protect the borrower from 
the clamps of the usurer by permitting him to repudiate ail but légal interest, 
yet, if he feels in honor bound by the peculiar circumstances of his loan to 
pay a stipulated interest, it would seem as though no étranger to the trans- 
action shonld be permitted to interfère." 

The same rule is announced in De Wolff v. Johnson, 10 Wheat. 367, 
6 L. Ed. 343. In Bensley v. Hormier, 42 Wis. 631, the right of a judg- 
ment créditer to plead usury as a défense in an action to foreclose a 
mortgage prior to his judgment lien was involved. In denying such 
right Ryan, C. J., at page 635, says : 

"It is diflicult to percelve why the défense given by the statute to the bor- 
rower for his protection against oppression, and which he may waive at his 
pleasure, should be extended to any one but himself and his représentatives. 
* * * On what good reason may a stranger to a usurious agreement be 
suffered to do what the party in interest may consider as incompatible with 
honor and integrity? This question has given rise to a wide range of discus- 
sion, and the cases hâve generally held the défense of usury to be personal to 
the borrower. * * * We hâve corne to the conclusion, after full considér- 
ation of the case, that the number and welght of authorities are against the 
right of the mère créditer." 

And he quotes from Tyler on Usury, c. 21, as follows : 

"From the authorities it seems to be deeided that the policy of the statute 
of usury is the protection of the borrower against the oppressive exactions of 
the lender, It is not essential to the promotion of this policy that other per- 
sons than the victim of the usury, or persons standing in légal privity with 
him, should hâve the benefit of the statute, and hence the rule that the objec- 
tion of usury cannot be raised by a mère stranger to the usurious transac- 
tion. And it is expressly declared that, if the borrower prefers for any rea- 
son to abide by his agreement, he will be permitted to do so. * * * When- 
ever he has waived the benefit which the statute proffers, no one else ean 
make it available In his place. This excludes mère credltors, as has been held 
in several cases cited by the author." 

In some authorities it is held that, where the usurious contract is 
made absolutely void by statute, it will not support an action in favor 
of any one, and that any person who may be interested in or afïected by 
the enforcement of such void contract may show its invalidity for the 
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purpose of protecting his own interests. Of this class is, Lloyd v. 
Scott, 4 Pet 205, 7 h. Ed. 833. See, also, Frank v. Morris, 57 111. 
138, 11 Am. Rep. 4. Under the lowa statute, however, the usurious 
contract is not void, but voidable only to the extent of the interest in 
excess of the légal rate, and as construed by the Suprême Court of that 
State, the right to interpose such a défense is the privilège of the bor- 
rower only, and if he does not avail himself of the privilège so grant- 
ed the statute is no longer applicable. Carmichael v. Bodfish, 33 
lowa, 418. This construction of the local statute by the highest court 
of the State is, under the familiar rule, controlling upon the fédéral 
courts in such state. The objecting creditors in the présent case are in 
no manner parties or privies to the alleged usurious contract of the 
Sheldon State Bank, in no manner connected therewith, and cannot 
therefore be heard to interpose the objection of usury thereto. 

It would seem that the légal représentatives of the borrower might 
interpose the objection of usury the same as he might do. Whether or 
not the trustée in bankruptcy of this estate is such a représentative and 
might interpose such objection for the purpose of preventing the allow- 
ance of illégal interest in this claim, need not be determined, for he is 
not interposing such objection. If he shall be of opinion that the 
amount of interest paid upon the claim in excess of the légal rate can 
be definitely established, and that it is for the best interest of the estate 
to expunge the same from the claim as allowed, he may move before 
the référée to reconsider the order allowing the claim, for this purpose, 
and the question may be thus raised and determined. 

In the matter of costs, the contest was wholly between creditors of 
the estate, and, while it is claimed in behalf of the objecting creditors 
that they were waging it în the interest of the estate, it clearly appears 
that it was in fact waged for the purpose of controlling the élection of 
the trustée. No reason appears why the estate should bear the cost of 
such a contest. 

The order of the référée allowing the claim will be approved, with- 
out préjudice, however, to the right of the trustée to move to reconsider 
its allowance and expunge therefrom any unlawful interest that may 
be included therein, if he shall détermine to do so, and it is so ordered. 



JOHNSON et al. v. LEHIGH VALLEY TRACTION CD. 

(Circuit Court, E. D. Pennsylvania. June 14, 1904.) 

No. 16. 

BaILEOADS— FOEFEITUEE OF LeASE— EFFECT OF APPOINTMENT OF ReCEIVERS 
FOB LeSSEE. 

Receivers appointed for a lessee of rallroad property hâve a reasonable 
time after their appointment in wlilch to détermine wliether or not they will 
assume the lease, and where, In such case, formai action was not taken 
by the lessor company until after their appointment to déclare a forfeiture 
because of a default in the payment of rent which matured prior to the 
receivership, and within a few days after the expiration of the time for 
making such payment as flxed in the lessor's notice it was made by the 
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receivers, and received and retalned by the lessor, the court of which the 
receivers are offlcers wIU not enforce the forfelture on pétition of the 
lessor. 

2. Landloed and Tenant— Fokfeitube or Lease — Bquitt Jukisdiction. 

Where a tenant is in possession, equlty has no jurlsdiction to enforce a 
forfeiture of a lease, the lessor having an adéquate remedy by ejectment. 

3. Same— RiGHT TO Enfobce Fokfeitube. 

Forfeitures not being favored by courts, either of law or equity, the re- 
quirements of a lease must be strictly followed by the lessor before a for- 
felture wlll be enforced against the lessee. 

4. Same— Railboad Lease. 

A lease of railroad property provided that in part payment of the rental 
the lessee should pay semiannual dividends dlrectly to the stockholders 
of the lessor Company, which wap requlred to déclare sueh dividends in 
advance of each payment, and to furnish the lessee with a list of the stock- 
holders. Thls requirement had not been observed, the payments having 
been made to the lessor company which distributed the same. Default 
was made in one of such payments and correspondence ensued in which 
the lessee endeavored to obtain further time, and certain stockholders 
stated thelr désire not to be insistent, and at thls time receivers were ap- 
pointed for the lessee. A resolution was then passed by the lessor's stock- 
holders declaring a forfeiture of the lease, and notice was given the lessee 
and receivers as provided by the lease requiring the paynjent to be made 
within 30 days, otherwise the lease to stand annulled. Eleven days after 
the expiration of such time the payment was made by the receivers, and 
distributed among the lessor's stockholders, who retained the same. The 
receivers had also made other payments of interest which applied on the 
rental. Eeld, that the court would not enforce a forfeiture, and require 
its receivers to surrender the property, for the reason, among others, that 
no dividend had been declared and list furnished, which was a substan- 
tial condition précèdent to forfeiture imposed by the lease that had not 
been waived by the lessee. 

In Equity. On pétition against receivers to enforce forfeiture of 

lease. 

Robert H. Hinckley and W. S. Kirkpatrick, for petitioners. 
J. W. Bayard and J. G. Johnson, for respondent. 

J. B. McPHERSON, District Judge. This was an application 
made by Clarence A. Wolle and other stockholders of the Bethlehem 
& Nazareth Passenger Railway Company, whose road had been leas- 
ed by the Lehigh Valley Traction Company, asking the court to 
make an order requiring the receivers of the traction company "to 
show cause why they should not be held to hâve defaulted in the 
lease with the Bethlehem & Nazareth Passenger Railway Company 
in not paying the dividends of two and one-half per cent, on the cap- 
ital stock of $150,000 of the said the Bethlehem & Nazareth Passen- 
ger Railway Company, and why the lease of said Bethlehem & Naza- 
reth Passenger Railway Company to the said Lehigh Valley Trac- 
tion Company, dated January 36, 1900, should not be forfeited, and 
the said Bethlehem & Nazareth Passenger Railway Company be at 
liberty to enter upon the demised premises as of its first and former 
estate, according to terms of said lease as set out in section L there- 
of." Nothing is said in this proposed order about default on the 
part of the traction company in any other respect, although other 

H 3. See Landlord and Tenant, vol. 32, Cent. Dig. § 337. 
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defaults are averred in the pétition, and the principal controversy has 
been waged about the default in the payment of the dividend due in 
February, 1903. Certainly, if this ground of forfaiture is untenable, 
no other can be maintained, and it is upon this point, therefore, that 
stress has been laid by the counsel for the petitioners. 

At the argument leave was asked to amend the pétition so as to 
show that the proceeding was being conducted on behalf of the Beth- 
lehem & Nazareth Passenger Railway Company as a corporation, 
and was net merely a proceeding by certain individual stockholders 
in their own interest. To this request no objection is made by the 
receivers, and accordingly the application to amend is granted, so as 
to substitute the Bethlehem & Nazareth Railway Company, wher- 
ever necessary, in the place of the individual stockholders who are 
named as the petitioners. 

Turning to the principal question in dispute under the exceptions, 
I need only say that I do not find it necessary to discuss again the 
légal propositions that were presented to the master, and hâve been 
once more presented to the court with force and abiHty. They hâve 
been satisfactorily dealt with by the learned master, and, as I agrée 
with the conclusions to which he has corne, I adopt his report as the 
opinion of the court : 

I find the following faets, to wlt: 

1. ïhat the Bethlehem & Nazareth Passenger Railway Co. is a corporation 
of Pennsylvania duly incorporated under the act of Assembly entitled "An 
act to provide for the incorporation and government of street railway com- 
panies In this commonweaith," approved May 14, 1889 (P. L. 211), and its 
suppléments, by letters patent dated February 6, 1899. 

2. That Company, January 26, 1900, being the owner of a Une of railway, 
property, and franchises operated from Bethlehem to Nazareth, Pennsylvania, 
and hereinafter called the "lessor," demised the same to the Lehigh Valley 
Traction Co., hereinafter called the "lessee," owning and operating similar 
lines connected therewith, for nine hundred and ninety-nine years, to he used, 
controUed, and operated as part of its System, the demised property being 
fully described in said lease. 

3. The demised property was bound by a mortgage held by the State Trust 
Company of New York, to seeure the payment of principal and interest at 
5 per cent par annum on one hundred and flfty bonds of $1,000 each, payable 
semiannually on the Ist days of May and November in each year. 

4. This lease provides, luter alla, as foUows : 

(1) "Thirteenth. — The 'Lessor' covenants that at ail annnal, or adjourned 
or other meetings or élections of the 'Lessor' during the continuance of this 
lease, for the sélection of Directors it will procure the necessary proxies and 
will cast the necessary votes to elect as Directors of the said 'Lessor' Company 
at least four persons who shall be the nominees of the 'Lessee' ; to the end 
that the 'Lessee' may at ail times hâve proper représentation in the Board of 
Directors ; it also covenants that by legltimate means it will procure at each 
annual élection during the continuance of this lease, the sélection of such 
persons to flll the office of Président, Secretary and Treasurer respectively of 
the 'Lessor' as the 'Lessee' may designate and name ; it being understood 
that the 'Lessee' is to be responsible for the conduct of the said offlcers and 
Directors so named by it, and is to and does hereby agrée to protect and in- 
demnify the said 'Lessor' against any loss, damage, injury or liability what- 
ever, by reason of anything that the ofBcers and the Directors nominated and 
suggested by it may do, or perform in their officiai capacity." 

(2) "D. — The 'Lessee' agrées to pay from time to time during the term here- 
by created ail United States, State, Couuty, Municipal and Township taxes, 
a.id ail public charges of any kind which may be legally imposed or levied 
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upon the property hereby demised, or on the trafflc or business o( the same, 
as well as ail taxes assessed and imposed upon the aforesald bonded indebt- 
edness of One Hundred and Flfty Thousand Dollars ($150,000), as also ail 
taxes Imposed by tbe State of Pennsylvania upon or against the sald corpora- 
tion, upon its capital stock of One Hundred and Fifty Thousand Dollars ($150,- 
000)." 

(3) "G. — As rentals or compensation for the use of the property hereby de- 
mised and leased, the 'Lessee' covenants to pay to the 'Lessor' the following 
further rental, to wit: — to pay the interest on the bonded indebtedness of 
the 'Lessor,' namely the interest on the sald mortgage bonds aggregating One 
Hundred and Fifty Thousand Dollars ($150,000), hereinbefore described, or any 
bonds issued in refunding or renewal thereof. 

"Said payments of interest are to be made by the 'Lessee' paying to the 
liolders thereof as they respectively mature, ail the interest coupons attached 
to the said bonds or to any bonds issued to take up, redeem, or refund the 
présent issue, which said payments to the holders of the said coupons shall 
be considered as a payment on aecount of this rental ; the coupons so redeem- 
ed and paid shall be full satisfaction and discharge of so much of the rental 
Uereln covenanted to be paid as is represented thereby." 

(4) "H. — The 'Lessee' covenants to pay the 'Lessor' as further or additional 
rental, a sum equal to a dividend of flve per cent. (5%) per annum on the 
aforesaid capital stock of One Hundred and Fifty Thousand Dollars ($150,- 
000) ; said payments shall be made In equal semi-annual Installments of two 
and one-half per cent. (2% %), payable respectively on the flrst Monday of 
August and February in each and every year during the continuance of this 
lease, Said divldends are to be paid as hereinbefore provided, without any 
déduction or abatement by reason of any taxes assessed upon said shares of 
stock by the State of Pennsylvania or by reason of any other taxes assessed 
against the said 'Lessor' by National, State or Municipal authority." 

"The said payments may be made dlrectly to the persons holding the 
shares of stock of the 'Lessor' as shown by the books of the said 'Lessor,' 
and by lists of stockholders to be furnished to the 'Lessee' by the 'Lessor' 
at least ten days before the date of the maturity of each of said divldends, 
and the receipts of the said stockholders for each semi-annual dividend 
shall be a full, sufficient and légal acquittance and discharge of the amount 
of rent paid by such dividend." 

(5) "I. — The 'Lessor' covenants that from time to time, at least ten days 
before the time for the payment of the said semi-annual divldends, it will 
procure proper resolutions to be passed by its Board of Directors, declarlng, 
authorlzing and directing said divldends to be paid." 

(6) "L. — If the 'Lessee' its successors or assigns shall make default In 
the payment of the rents herein reserved, or in the performance of any of 
the covenants herein contalned on Its behalf, and such default shall con- 
tinue for a period of thirty (30) days after the time for payment or per- 
formance as fixed In this Indenture has arrived, it shall and may be lawful 
for the 'Lessor' to déclare this lease forfeited and at an end, and if within 
thirty days after notice of such Intended forfelture the 'Lessee' does not 
jnake the payments, or perform the covenants as to which It has so default- 
ed, then this lease shall be ended and determined, and the 'Lessor' shall be at 
liberty to enter upon the demised premises as of ils flrst and former estate, 
and to put out and remove the 'Lessee' from the same, but such re-entry 
shall not be a bar to the recovery of any rent in arrears, or to any action for 
damages for the breach of any of the covenants of this lease." 

5. The lessor thereupon and since has procured the necessary proxies and 
caused to be cast the necessary votes to elect as its directors four nominees 
of the lessee out of the nine directors of the lessor, and procured the sélec- 
tion of such persons as président, secretary, and treasurer of the lessor as 
the lessee has designated; Messrs. Wright, Harris, Hartzell, and Bâtes 
being the lessee's four nominees elected as dlrectoi-s, and Hartzell as prési- 
dent and Bâtes as secretary and treasurer, nominees of the lessee, at the 
last élection held January 12, 1903. 

6. Previous to said lease, the meetings of the lessor's directors and stock- 
holdsrs were held at Bethlehem, the place of its principal office, where also 
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were held Its annual meetings of stockholders and directors January 12, 
1902, and January 12, 1903. There was no évidence of any other meetings 
of its directors during that time except one held Juiy 30, 1902. 

7. Mr. Bâtes, who since January, 1903, bas been secretary and treasurer 
of both companles, as bis predecessors had been, bas had the physieal pos- 
session of tbe lessor's stockbook and ledger, but the physieal possession of its 
minute bocks has remained since the lease with Mr. Keys, its secretary, 
who then resigned. The executive offlcers of both companies since the lease 
bave occupied the same office In Allentown. Tbe calls for the lessor's meet- 
ings of directors and stockholders bave been issued by its officers. 

8. Since the lease there has been no déclaration of divldends by the lessor, 
or list of its stockholders furnished to the lessee, the payment of divldends 
imder the lease having been made by the lessee to the lessor. 

9. The causes of action, the subject of the présent contentions uader the 
pétition, are: 

I. Delay in the payment of the dividends, each amounting to ?3,750, de- 
olarable and payable February 2 and August 3, 1903, under the lease. 

II. Delay in payment of tbe tax on the lessor's capital stock for 1901, 
amounting to $750. 

I. As to the delay In payment of the sald dividends: 

January 28, 1903, Mr. Keys, having been In the habit, as a reminder, of 
ealling Mr. Bâtes' attention to the fact tbat dividend time was approaching, 
and that it was necessary to hold the proper meeting for the déclaration of 
a dividend, but not then belng an oflicer of the lessor, wrote to Mr. Bâtes 
the following letter: 

"The Betblebem Electric Light Co., 
Bethlehem, Pa. 

Bethlehem, Pa., Jan. 28, 1903. 
Mr. C. M. Bâtes, Sec'y. & Treas., 

Lehigh Valley Traction Co., 
Allentown, Pa. 
Dear Sir: — 

Klndly take notice that the semi-annual dividend on the capital stock of 
the Bethlehem and Nazareth Passenger Railway Company is due and pay- 
able flrst Monday of February next; also, that the quarterly dividend of 
1%% on $140,000 capital stock of the Bethlehem Electric Light Company is 
due and payable February Ist. 

Do you wish resolutions of the Board of Directors of the Company de- 
claring the same to be recorded as passed; also, do you wish notice adver- 
tised in the papers? Yours very truly, 

K. B. Keys." 
To which letter no reply was made. 

The first Monday of February, 1903, was the date for the payments of the 
dividends on the lessor's stock under the lease upon the lessor's compliance 
with its provisions. Within ten days before February 28, 1903, Messrs. 
WoUe and Thomas, two of the lessor's directors and stockholders, called 
upon Mr. Wright, président of the lessee, asking for payment of the divi- 
dend and the prospect of its payment, to whieh Mr. Wright replied that 
they had been considerably embarrassed, but would be able to pay it within 
a short time. February 28, 1903, Mr. Wright wrote to Mr. Wolle the fol- 
lowing letter: 

"Lehigh Valley Traction Company, 

Allentown, Pa. 
Commonwealth Bldg., Allentown, February 28, 1903. 
Mr. 0. A. Wolle, 

Bethlehem & Nazareth Street Railway Co., 
Bethlehem, Pa. 
Dear Sir: — 

In the matter of the settlement of the rental of $3,750 due the Bethlehem 
and Nazareth Company on February Ist, we shall bave to ask tbe indulgence 
of you and your associâtes. 

I handed you the other day a statement of the gross receipts of the last 
year of the roads we leased from you and your friends and you will readily 
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understand from those figures that the contract has not been a profitable 
one to us. While thls, of course, in no way legally or morally relieves us 
from the obligations of our contract yet it does constltute some reason why 
vou should feel inclined to tielp us. 

Tbe disasters last year by flood and storm affected us to such an extent 
that there was no Increase in the gross receipts of our road over the year 
before, while the coal strike and the accidents referred to very largely in- 
creased the operatlng expansés. The situation in both directions is improv- 
mg. We close our February business with 25% greater receipts than any 
February sinee the existence of the road, and the coal situation as you 
know is improvlng. 

In settlement of your rental I send you a note of this Company at three 
months for $3,825.00 representing interest from February Ist to the maturity 
of the note on June Ist. We give you this note with the understanding that 
it shall not interfère in any way with your rights and remédies under the 
lease in the event the note should not be paid at maturity. 

Yours truly, 

R. E. Wright, Président" 

To this letter Mr. Wolle replied Mareh 6, 1903, in the following letter: 

"Bethlehem, Pa., March 6th, 1903. 
Robert E. Wright, Esq., 

Pres't L. V. Traction Co., 
Allentown, Pa. 
Dear Sir: — 

I beg to acknowledge receipt of your favor of 28th inst, enclosing note 
dated March 2nd, 1903, at three months for $3,825.00 as stated, which I 
received on my return from New ïork this morning. Of course it will be 
necessary before taking any action on this to call together those interested 
which w^e propose to do at a very early date, and I will then advise you. 

Yours very truly, 

Clarenee A. Wolle." 

An informai meeting of holders of a large majority of the stock, but not a 
regular or duly called stockholders' meeting, was held at Bethlehem, which 
meeting authorized Messrs. Wolle and Thomas to confer as a committee with 
Mr. Wright, return the note which had been sent in his letter, and demand a 
cash settlement, which Messrs. Wolle and Thomas did March 10, 1903, Mr. 
Wright stating at the interview that they required time, and asked for 
leniency, to which Messrs. Wolle and Thomas replied that they were not dls- 
posed to be harsh. 

May 4, 1903, Messrs. Wright, Bâtes, and Norris were appointed receivers 
of tbe lessee by this court. 

June 30, 1903, at an informai meeting of the lessor's stockholders, or sonie 
of them, held at Bethlehem, a formai request was prepared and sent to its 
président to call a stockholders' meeting; and July 10, 1903, the lessor's stock- 
holders, at a spécial meeting duly called, passed the following resolution: 

"Whereas, under Indenture made the 26th day of January, 1900, between 
this Company and the Lehigh Valley Traction Company a lease was duly ex- 
eeuted, whereln the Lehigh Valley Traction Company, lessee, agreed among 
other things to pay as rental or compensation for the use of the property of 
this Company, certain amounts representing 5% of the bonds of the Company, 
and a dividend of 5% on the Capital Stock thereof: 

And Whereas under the saœe Indenture, It was provlded that if the Lessee 
shall make default in the payment o£ the said rental and such default continue 
for a period of thirty days after time for such payment, it is the right of this 
Company to déclare said lease forféited and at an end, and if within thirty 
days after notice of such intended forfeiture the Lessee does not make the 
payments, or perform the co venants as to which It has so defaulted, then thls 
lease shall be ended and determined. 

And Whereas, the payment of tbe semi-annual dividend of 2Î^% on the 
Capital stock due and payable the Ist Monday of February, 1903, was passed 
and default made therein and still remains unpaid. 
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Therefore Resolvefl, that thls Company so notlfy the Lessee that thls de- 
fault was made and stlU exlsts, and that unless payment be made within 30 
days from this date, the lease shall be and is hereby declared forfeited and 
at an end and this Company will enter In and take possession of Its property 
again and make claim for such defaulted payments and such other damages 
as may hâve been sustained by reason of such lease and forfeiture." 

And on July 13, 1903, a notice was served upon Mr. Wright, président of the 
lessee, and the recelvers, to the officers and receivers of the lessee, reciting that 
resolution, and concluding as follows: 

"Now, therefore, you are hereby notified that the said Bethlehem and Naza- 
reth Passenger Railway Company, through its stockholders, bas this day by 
resolution declared said lease forfeited and at an end, and that the said 
Bethlehem and Nazareth Passenger Railway Company will enter in and talfe 
possession of its property again, with the same efCect as if the said lease in 
the foregoing preamble and resolution recited, had never been entered into 
and made, and will make claim for such defaulted payments and such other 
damages as It may hâve sustained by reason of such lease and forfeiture. 
unless payment be made within thlrty days from the service of this notice, 
of ail defaulted rentals and interest, and other damages that may hâve been 
sustained by the said Bethlehem and Nazareth Passenger Railway by reason 
of said default. 

July 10, 1908. 

Chairman of Meeting of Stockholders. 
[Seal.] 

B. & N. P. R. Co. 

Inc. Feb. 6, 1899. Secretary of Meeting of Stockholders." 

— Which notice was slgned by the chairman and secretary pro tem. of that 
meeting. 

August 17, 1903, without further action of the lessor's directors or stock- 
holders as a body, the followlng notice was served upon the lessee and re- 
ceivers: 

"Bethlehem and Nazareth Passenger Railway Company. 

Bethlehem, Pa., August 17, 1903. 
Robert E. Wright, Esq,, Pres't, 
0. M. Bâtes, Sec'y. & Treas., 
Lehigh Valley Traction Co. 
and 
Robert E. Wright, Esq., 

C. M. Bâtes, 
G. C. Norris, 

Receivers of the Lehigh 

Valley Traction Co. 
Gentlemen: — 

In vlew of the fact that default bas been made by you In the payment of 
rentals, taxes, &c. under the provisions of the lease between the Bethlehem 
and Nazareth Passenger Railway Company and the Lehigh Valley Traction 
Company, and the proper steps having been taken by this Company to déclare 
the said lease forfeited, the proper notice having been served upon you to that 
efCect, as required by the terms of said lease, the time under such notice hav- 
ing explred on the 13th inst., and said forfeiture having become absolute, we 
hereby demand a surrender and return to the custody of this Company of the 
said leased railway property and ail the aforcsaid and otherwise scheduled 
properties belonglng thereto. 

It is our désire that such surrender shall be immédiate and amicable and 
without the formallty of court proceedings, and in order to avoid the same we 
request the prompt payment by you of ail unpaid dividends due the Bethle- 
hem and Nazareth Passenger Railway Company, and of the accrued rentals 
due this company from the last paid dividend and interest perlods the pay- 
ment of unpaid taxes of every kind due for the years 1901 and 1902 and ac- 
crued for 1903 on this road, the replacement upon the Unes of the road of 
this Company of ail cars and equipments in good Hrst class condition, the put- 
ting into proper condition the roadbed and power house and other property 
of the Company and such other things as are required by the lease between 
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this Company and the Lehigh Valley Traction Company, and we wlll there- 
upon take steps to cancel and abrogate the aforesaid lease. 

Respectfully, 

Clarence A. Wolle, 
Chairman of the Meeting of Stockholders of the Bethlehem & Nazareth Rall- 
way Co.", 

This request was not aeceded to. 

September 8, 1903, the présent pétition was flled, and the said order of réf- 
érence thereon to the master made. 

September 17, 1903, Mr. Wright, as président of the lessee, and for the re- 
eeivers, wrote the following letter to the lessor: 

"Receivers of the 
Lehigh Valley Traction Company, 

AUentown, Pa. 
Commonwealth Bldg., AUentown, September 17, 1903. 
To the 

Bethlehem and Nazareth Street Eailway Co., 
Bethlehem, Pa. 
Gentlemen: — 

We beg to call your attention to the fact that the Lehigh Valley Traction 
Company, Lessee of your Company bas not yet received the Ust of stockhold- 
ers of your Company entltled to share in the August dividend, nor bave we 
been advised that your Company has procured the enactment of the proper 
Resolutions of your Board of Directors, declaring, authorizing and directing 
the payment of the August dividend. I beg to refer to clause "H" and "I" 
of the lease between thèse Companies. As soon as we receive this list of stock- 
holders and as soon as your Company passes the Resolution declaring the divi- 
dend and authorizing its payment the same will be paid. 

ïours truly, R. E. Wright, 

Président Lehigh Valley Traction Co. also actlng for the Receivers." 

Which letter was not replied to. 

October 6, 1903, Mr. Keys sent the following letter and Inclosed copy of a 
resolution to Mr. Bâtes, secretary and treasurer of the lessor: 

"Bethlehem, Pa., Oct. 6, 1903. 
Mr. C. M. Bâtes, Sec'y. & Treas., 

Bethlehem & Nazareth Passenger Rallway Co., 
AUentown, Pa. 
Uear Sir: — 

Pursuant to direction of the Board of Directors of the Bethlehem & Naza- 
reth Passenger Railway Company held this day, I send you herewith a min- 
ute of the proceedings of the Board and invite your spécial attention to that 
portion thereof covered in the resolution directing you not to receive, if of- 
fered, from the Lehigh Valley Traction Company any sum purporting to be 
dividend due the Bethlehem & Nazareth Passenger Railway Company as of 
the Ist Monday of August last. 
Will you klndly acknowledge receipt of this and so oblige, 

ïours very truly, 

B. B. Keys, Sec'y P. T." 

"Bethlehem, Pa., Oct. 6th, 1903. 
10.30 A. M. 
As per adjournment, the Meeting of the Board of Directors of the Bethle- 
hem & Nazareth Passenger Railway Company was held this date. 
Présent: — Truman M. Dodson Jos. K. McKee 

James Thomas Clarence A. Wolle 

Geo. H. Wolle 
In the absence of the Président and Secretary, the Chairman and Secretary 
P. T. of the meeting of the 3rd inst. were called upon to act. 

Mr. James Thomas moved and Mr. Jos. J. McKee seconded the following 
preamble and resolution: — 

Whereas R. E. Wright, Président of the Lehigh Valley Traction Company 
and one of the Receivers of the same wrote a letter to the Bethlehem & 
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Nazareth Passenger Rallway Co., calllng attention to the fact that the llst 
of stockholders had not been forwarded nor action taken by tbe Board of 
Directors declaring seml-annuàl dividends due and payable Ist Monday la 
August last, and 

Whereas because of default havlng been made by the Lehigh Valley Trac- 
tion Co. In the performance of the covenants enjolned by the lease of the Beth- 
lehem & Nazareth Passenger Rallway Co. to the Lehigh Valley Traction Co. 
and such default having been duly certifled to the Lehigh Valley Traction 
Co. and notice served of forfeiture of the said lease in conséquence, 

Therefore resolved that the Secretary and Treasurer of this company be 
and he is hereby notified not to receive such dividend, If offered, from the 
Lehigh Valley Traction Company. 
— Which was unanlmously adopted. 

Mr. Thomas moved that the Secretary of thIs meeting be directed to for- 
vvard a eopy of the proceeding to G. M. Bâtes, Secretary and Treasurer. 

Attest:— E. B. Keys, 

Secretary P. T." 

The following payments hâve been made by the lessee, the prevlous divi- 
dends and interest having been paid: 

April 30, 1903, It paid the Interest on the $150,000 of mortgage bonds then 
maturing, amounting to $3,750, and the receivers October 31, 1903. paid the 
same for the same Interest maturing November 1, 1903, to the Morton Trust 
Company, trustée under the mortgage. 

August 24, 1903, the receivers paid to the lessor $3,750 (the principal amount 
of the semiannual dividend under the lease declarable and payable the first 
Monday of February, 1903), by then giving to Mr. Bâtes, the lessor's treas- 
urer, and taking his receipt as such therefor (he being then also secretary and 
treasurer of the lessee and one of the receivers), the receivers' check therefor 
on their deposit in the Allentown Bank, where they had suiHcient funds to 
meet It, to his order as the lessee's treasurer, and which he Indorsed as such 
to the Second National Bank, and there deposlted it to the crédit of the les- 
sor in a spécial aecount for the payment of dividends which the lessor kept, 
and which was opened before Mr. Bâtes became treasurer, and wherein such 
previous deposits had been made. The Second National Bank indorsed that 
check to the order of any national or state bank, indorsements guarantied, 
and it was stamped "Paid," 

August 27, 1903, Mr. Bâtes caused checks of that date of the lessor's to be 
drawn, and which he signed as the lessor's treasurer, to the aggregate amount 
of $3,750, in favor of Its stockholders, and sent those checks out to them, re- 
spectively, in payment of the February, 1903, dividend; a list of which checks, 
giving their number, date, amount, and number of shares held by each stock- 
holder, Is found at page 114 of the évidence, and which checks were paid by 
the Second National Bank, and returned paid to Mr. Bâtes. Nelther the 
lessor nor any of its stockholders returned sald payments of $3,750 to the 
lessee, but some of the stockholders deposlted their amounts in a trust ae- 
count, the évidence not disclosing any terms of the trust. 

September 29, 1903, the receivers paid to the lessor $3,750 (the principal 
amount of the semiannual dividend declarable and payable the flrst Monday 
of August, 1903) by then giving to Mr. Bâtes, the lessor's treasurer, and taking 
his receipt as such therefor, the receivers' check therefor on the Allentown Bank, 
where the receivers then had moneys on deposit to meet the said check. Mr. 
Bâtes, after receipt of this check, being notified by Mr. Keys of the action of 
a meeting of the lessor's directors October 6, 1903, as aforesaid, bas since 
therefore kept the sald check in his possession wlthout further use of It 

II. As to the delay In payment of the tax on the lessor's capital stock for 
1901: 

The lessee, consldering the tax assessed by the state department upon the 
lessor's capital stock for 1901, which was settled by the department July 18, 
1902, against the several companies composing its System, as entirely too high, 
contending that it should be assessed not at par, but at 50 per cent, thereof, 
Instead of fillng an appeal from the sald assessment, presented an applica- 
tion for a rehearlng — a not unusual practice — and two hearings thereof were 
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held as to the several companies, includlng the lessor, before the board, eom- 
posed of the State Treasurer, Auditor General, and Seeretary of the Common- 
wealtb. No disposition has been made of thèse hearings. The tax returns 
were made out for the year 1902, and sworn to, but hâve been held, by the 
advice of counsel, pending the action of the department upon the pending ap- 
plication respecting the taxes for 1901. However, In September, 1903, Mr. 
Wright indorsed the tax bill for 1901 "O. K. Pay after September 18th, 1903, 
R. E. W.," that being the date of the next mon thly- meeting of the receivers, 
and he wishing the payment to be made duriug the month then beginning 
This bill, thus indorsed, he gave to the receivers' treasurer, and a check upon 
the Allentown Bank therefor, dated November 5, 1903, to the order of the 
State Treasurer, was drawn and slgned by two of the receivers, and was 
awaiting the signature of the other receiver, when the évidence in the prés- 
ent case touching the same was taken. The receivers then had money on 
deposit In said bank to their crédit to meet the said check, which has since been 
paid. 

There are no other taxes due by the lessee, which are unpaid, to support 
the forfeiture clalm. 

Receivers of a corporation, especlally one engaged In public service as a 
eommon carrier, in such cases as the présent, are appolnted, pending proceed- 
ings for sale and administration of its assets incidental to an injunction 
restraining the company and its offlcers from affectlng its assets meanwhile, 
to préserve the performance of the public service and its assets for the équi- 
table beneflt of ail parties interested, suspending the right of separate cred- 
itors by independent separate proeeedings to obtain a préférence or advantage 
over others, and a conséquent sacrifice and disintegration of its property ; 
to préserve the status quo of ail parties In interest, credltors and stockhold- 
ers, in their relation to the assets. 

"A receiver dérives his authority from the act of the court appointing him, 
and not from the act of the parties at whose suggestion or by whose consent 
he is appointed; and the utmost effect of his appointment is to put the prop- 
erty from that time into his cutody, as an offieer of the court, for the benefit 
of the party ultimately proved to be entltled, but not to change the title, or 
even the right of possession, in the property." Chicago Bank v. Kansas Bank, 
136 U. S. 236, 10 Sup. Ct. 1017, 34 L. Ed. 341, and cases cited. 

Receivers are allowed a reasonable time to détermine and elect whether 
they will assume any of the corporation's executory contracts, such as the 
lease in question, meanwhile exerclsiug the company's rights under it for the 
purpose of such détermination, involving questions of the respective interests 
of credltors, secured and unsecured, and stockholders, whether the contract 
caii be operated at a profit, or, even If at a loss, temporary or otherwise, 
whether, upon the whole, for the ultimate benefit of any of the persons inter- 
ested, and requlring practical tests of its opération. Sunflower Co. v. Wilson, 
142 U. S. 313, 12 Sup. Ct. 235, 35 L. Ed. 1025; Quincy Co. v. Humphreys, 145 
U. S. 82-87, 12 Sup. Ct. 787, 36 L. Ed. 032; U. S. Trust Co. v. Wabash Ce, 
150 U. S. 287-299, 14 Sup. Ct. 86, 37 L. Ed. 1085; Central Trust Co. v. Wa- 
bash Co. (O. C.) 46 Fed. 26-32; Park v. N. Y. & C. Co. (C. C.) 57 Fed. 799; 
N. Y., P. & O. Co. V N. Y., L. E. & W. Co. (C. C.) 58 Fed. 268; Farmers' Co. 
V. N. P. R. R. Co. (0. C.) 58 Fed. 257; Ames v. Union Pacific Co. (C. C.) 60 
Fed. 966; Clyde v. Richmond Co. (C. C.) 63 Fed. 21; Mercantile Trust Co. v. 
St. Louis, etc., Co. (C. C.) 71 Fed. 601; Carswell v. Farmers' Loan Co., 74 
Fed. 88, 20 C. C. A. 282; Ames v. Union Pacific Co. (C. C.) 74 Fed. 335; Em- 
pire Co. v. McNulta, 77 Fed. 700, 23 C. C. A. 415; Thomas v. Cincinnati Co. 
(C. C.) 77 Fed. 667; Central R. R. Co. v. Farmers' Co. (C. 0.) 79 Fed. 158; 
Grand Trunk Ry. Co. v. Central Vt. R. Co. (C. C.) 81 Fed. 541; Platt v. P. 
& R. R. Co., 84 Fed. 535, 28 0. C. A. 488; Id. (0. C.) 115 Fed. 842. 

During the reasonable time reserved to the receivers to détermine their 
élection, and, a fortiori. If they elect to accept the lease, they are obliged to 
perform its obligations on the part of the lessee maturing after their appoint- 
ment; and, as to those obligations matured before their appointment, their 
acceptance of the lease Is subject to its conditions, requlring their perform- 
ance to the extent which the lessor would bave the right to cancel and for- 
feit for nonperformance thereof as a practical conséquence of Its provisions 
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to that effect. Parks t. N. T. & L. B. R. Co. (C. C.) 57 Fed. 801 ; Farmers' L. 
& T. Co. V. N. P. R. Co. (C. C.) 58 Fed. 257; N. Y., etc., R. Co. v. N. T., L. E., 
fto... an. (G C.) 58 Fed. 268. 

Of course, it was open to the lessor, when advised that such reasonable 
tlme for the reeeivers' action bas passed, to apply to the court to direct them 
to elect whether they would assume the lease, or if advised that the reeeivers 
had by auy act elected to accept it, to proceed against the reeeivers for pay- 
ment of any due rentals. . 

Neither of thèse courses were pursued, and the reeeivers hâve practically 
elected to assume the lease. Neither the lessor nor the petitioners, if they 
could do so, bave proceeded by re-entry for breach of said conditions for 
rental payments, authorizing forfeiture, which re-entry at common law re- 
quires a préviens demand for the rent due ou the exact day, with circum- 
stances of great particularity (2 McAdam on Landlord & Tenant, § 188 ; note 
3 to Bowman v, Foote, 1 Am. Law Reg. (N. S.) 362 ; Henderson v. Carbondale 
Co., 140 U. S. 33, 11 Sup. et 691, 35 L. Ed. 332), and does not defeat the les- 
see's title in equity, which is only barred by an ejeetment (Jackson v. Blsworth, 
20 Johns. N. Y. 190); and which re-entry is essential to complète forfeiture 
where the lessor is out of possession, such a forfeiture being only at the les- 
sor's option (Scheaffer v. ScheafCer, 37 Pa. 525; Wills v. Manufacturers' N. 
G. Co., 130 Pa. 222-231, 18 Atl. 721, 5 L. R. A. 603 ; Ray v. Cas Co., 138 Pa. 
577, 57S, 20 Atl. 1065, 12 L. R. A. 290, 21 Am. St. Rep. 922 ; English v. Yates, 
205 Pa. 108, 54 Atl. 503). Nor hâve they proceeded by an action at law in 
ejeetment against the reeeivers under the act of March 3, 1887, c. 373, § 3, 24 
Stat. 554 [U. S. Comp. St. 1901, p. 582], enrollment whereof was eorrected by 
the act of August 13, 1888, c. 866, 25 Stat. 436 [U. S. Comp. St. 1901, p. 582], 
permittlng suits against reeeivers without prevlous leave of the court appoint- 
ing them, but providing that such suit shall be subject to the gênerai equity 
.iurisdictlon of that court, so far as may be necessary to the ends of justice, 
or by leave of that court, which would be subject to the same equities. 

But the présent pétition is made by Messrs. Wolle, Thomas, and Keck and 
Keys, and not by the lessor, although the briefs submitted spoke of it as the 
pétition of that company, Messrs. Wolle and Thomas being two of its nine 
directors, and of its stockholders, and Messrs. Keck and Keys stockholders 
only, except that Mr. Keys has acted as seeretary pro tem. at some of its 
meetings; but the petitioners are not otherwise related to the company. 

Pursuant to the lease, Mr. Hartzell, its président, and Mr. Bâtes, its seere- 
tary and treasurer, were nominees of the lessee, and Mr. Bâtes is one of the 
reeeivers; but thèse considérations will not dispense wlth formai direct action 
of the corporation lessor to enforce the forfeiture, and the petitioners are the 
actors In the présent proceedings. 

Where a tenant is in possession equity has no jurisdiction to enforce a for- 
feiture, the landlord having adéquate remedy in ejeetment. Hoch v. Bass, 
133 Pa. 328, 19 Atl. 360. 

The claim of forfeiture is for delay in payment of the lessor's stockholders' 
dividends declarable first Monday of February, 1903, and the state taxes upon 
its capital stock for the year 1901, settled by the department July 18, 1902, 
since when a rehearing was pendlng until paid by the reeeivers. 

As to the said dividends declarable February, 1903, the reeeivers are also 
entitled to a dismissal of the présent pétition (1) If the lessor has neglected or 
disregarded any restriction, limitation, or condition to its right of forfeiture, 
(2) or waived that right, (3) or if the reeeivers bave any equity to be relleved 
against it. 

(1) Courts of law as well as equity do not favor forfeiture, and requirements 
for them must be strictly pursued. Gtn. P. R. Co. v. Fltler, 60 Pa. 130, 100 
Am. Dec. 546; Henderson v. Carbondale Co., 140 U. S. 33, 11 Sup, Ct 691, 
35 L. Ed. 332. 

The requirement of the lease that the lessor must déclare dividends upon 
the stock at the divldend period mentloned in the lease, to give the lessee the 
option to pay the shareholders directly, instead of the lessor, was not only a 
technical requirement necessary to be observed to support a forfeiture, but a 
very substantiel one, inasmuch as the lessee could thereby avoid an imminent 
forfeiture for nonpayment of rental without a full payment by negotiating 
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with sueh stookholders as would be wilUng to glve further time for payment 
of their respective divideuds. ïhe payment of the divldends at any dividend 
periods directly to the lessor without Its déclaration of the dividend would be 
no waiver of that requirement at any other dividend period when the then 
emergencies might prompt the lessee to require and claim the benefit of that 
option as thus essential to its then interests. 

(2) If the rent in the lessor's dividend declarable Febrnary, 1903, was then 
mature without such déclaration, when the receivers were appolnted May 4, 
1903, there had been no formai demand of its payment by the lessor, and the 
interviews and correspondence between Messrs. Wolle and Thomas, individual 
directors and stoclîholders, and the lessee's président, Mr. Wright, had finally 
resulted in his request for Jeniency and delay In payment on the grounds 
suggested, and their reply that they were not disposée to be harsh. Where 
the conduct of the landlord has been such as to lead the tenant to suppose 
that the rlghts of forfeiture given by the lease would not be strlctly pursued. 
forfeiture will not be enforced without a notice that in future it wiïl be in- 
.^isted upon. Hughes v. Metropolitan R. Co., 1 L. R. C. P. Div. 120; Cogley 
V. Browne, 15 Phlla. 162 ; Wanamaker v. McCaully, 11 W. N. C. 450 ; Steiner 
v. Marks, 172 Pa. 400, 404, 33 Atl. 695. 

The flrst notice from the lessor to the lessee was July 13, 1903, reciting a 
resolution of the lessor's stockholders, and statlng that the lessor had de- 
clared the lease forfeited, and that the lessor would re-enter and claim ail 
defaulted payments and other damages unless payment thereof be made in 
30 days, and a notice was given to the receivers on August 17, 1903, from Mr. 
Wolle, as ehairman of the stockholders' meeting, that the forfeiture had be- 
eome absolute, and demanding immédiate surrender of the demised premises, 
and prompt payment of ail accrued rentals, and performance of ail things 
requlred by the lease, and that "vve will thereupon take steps to cancel and 
abrogate the aforesaid lease." August 24, 1903 — a delay of 11 days from the 
;îO days of sald notice — the receivers paid the lessor's treasurer those divi- 
rtends, and August 27, 1903, he paid them to its respective stockholders, who 
then accepted thcm. 

Rent carries interest from the time It is due, unless from the fionduct of 
the landlord it may be inferred that he means not to insist upon it, or there 
are other équitable circumstances making the charge of interest improper. 
Obermyer v. Nichols, 6 Bin. 159, 6 Am. Dec. 439. 

Technieally, the rent was not payable until the divldends had been declared 
and the stockholders had accepted their dividends for 1903 without interest. 
Its nonpayment under the circumstances would not support a forfeiture. The 
letter of Mr. Keys of January 28, 1903, to Mr. Bâtes, reminding him that the 
semiannual dividend was declarable Pebruary, 1903, and his making no reply 
thereto, was no waiver of the requirement for the déclaration of the dividend, 
so far as it was a requirement necessary for forfeiture. The gênerai rule is 
that subséquent acceptance of rent accrued before forfeiture will not waive 
it, while of that accrued after the cause of forfeiture will. As to an accept- 
ance of rent whose nonpayment is claimed as the ground of forfeiture, in 
Bacon v. Western, etc., Ce, 53 Ind. 229, it was said that, to insist upon a 
forfeiture of a lease for nonpayment of rent which the landlord has received 
seemed a légal soleeism; and in Becker v. Werner, 98 Pa. 555, there being 
other breaches of covenant, Judge Paxson said that rendered It unnecessary 
co discuss the question how far the forfeiture could hâve been sustained under 
the circumstances had the nonpayment of the rent been the only breach of 
covenant by the lessee, which rent had been paid out of a sale under the land- 
lord's warrant. However, thèse circumstances rather suggest an équitable 
ground of relief against forfeiture. 

(3) Of course, equlty will not relieve against forfeiture merely as an act 
of mercy simply to save property from forfeiture, and although in Pennsylvania. 
under leases providing for forfeiture for nonpayment of rent, wlth the usual 
ojectment clause providing for judgment in ejectment and issue of a habere 
facias possessionem, the court will not relieve against a forfeiture for simple 
nonpayment of rent, yet the rule in equlty is to give a tenant équitable relief 
against forfeiture for breach of a covenant to pay rent, as it is a mère money 
demand, a matter of computation, and interest upon it can be ealculated with 
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certaînty, and the landlord therefore compensated for Ws Inconvenlence bup- 
tained by the rent being withheld. 2 Taylor on Landlord & Tenant, §§ 495, 49fi, 
pages 80 to 82 ; 2 McAdam on Landlord & Tenant, § 197 ; Woodfall on Land- 
lord & Tenant (17th Ed.) §§ 365-376. Besldes, to sustain a forfeiture for delay 
in payment of the sald rent in the February, 1903, divldends, which hâve 
been received by the stockholders, would work the inequlty of permitting 
them to hold as a payment by the receivers the fuH amount of an unsecured 
obligation maturing before the recelvershlp, if mature wlthout déclaration of 
dlvldend, as against other credltors of an insolvent corporation. 

In Newman v. Rutter, 8 Watts, 55, Judge Rodgers held that, where there 
was a dispute as to whom and In what proportions rent under a lease vvas 
payable, it would be harsh application of the principle as to forfeiture to dé- 
cide that a tenant's défense to settle that question should work a forfeiture» 
of the estate; and in Gtn. P. Ry. Oo. v. Fitler, 60 Pa. 124, 132, 100 Am. Dec. 
546, Judge Sharswood held that, where an Insolvent corporation had forfeited 
the stock of a shareholder, as that extinguished ail hls liabilities for assess- 
ments, the creditors had an equity to prevent and set aside the forfeiture. 

Tlie dividends declarable the flrst Monday of August, 1903, were not then 
declared, and September 17th Mr. Wright, for the receivers and lessee, notified 
the lessor that the dividend had not been declared or the list of stockholders 
furnished, upon which being done they would pay that rental, which notice 
was not replied to ; and flnally, without further awaiting for said action, the 
receivers, September 29, 1903, paid the lessor's treasurer the amount of said 
dividends, which the lessor's directors October 6, 1903, dlrected him not to re- 
çoive, and he has since held. If no right of forfeiture exists as to the Feb- 
rurary dividend, of course none exists for the August dividend. 

As to the delay in the payment of state taxes upon the lessor's capital stock 
for 1901, no tlme was flxed in the lease for that payment, and those taxes were 
not settled untll July 28, 1902, since when a rehearing was pending until they 
were flnally paid by the receivers. The delay in this payment under thèse cir- 
cumstanees would not support a riglit to forfeiture. 

Upon the whole case I am of opinion, and therefore recommend, that the pé- 
tition should be dismissed, and the following decree entered thereon: 

Decree. 

And now, to wlt, June 14, 1904, the pétition of Clarence A. Wolle et al., for 
a rule upon the receivers of the Lehigh Valley Traction Company and that 
Company to show cause why they should not surrender to the Bethlehem & 
Nazareth Passenger Rallway Company its railway and property demised to 
the Lehigh Valley Traction Company under the forfeiture clause of their 
lease, and the master's report thereon being heard, it is decreed that the said 
pétition be dismissed. 

The foregoing decree may be entered. 



BUTLER V. BARRBT & JORDAN. 
(Circuit Court, M. D. Pennsylvania. June 24, 1904.) 

1. LiBEL— Evidence in Justification. 

In an action for libel by the publication of an article which unmlstak- 
ably referred to plaintiff, évidence is not admissible in défense to show 
that there was a foundation in fact for the statements made, where it 1» 
not shown that such facts related in any way to plaintiff. 

2. Same— Evidence in Mitigation. 

In an action for libel, facts are not admissible in mitigation of damage» 
which were not known to défendant when the publication was made. 

If 2. Mitigation of damages for libel and slander, see note to Sun Printlng 
& Publishing Ass'n v. Schenck, 40 C. C. A. 168. 
See Libel and Slander, vol. 32, Cent. Dig. § 159. 
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3. Same— Identitt of Plaintifp with Peeson Refbbred to in Publication. 

Whetber a newspaper article alleged to be libelous was Intended to 
apply to plalntiff, and would be so understood by readers, is a question 
to be determlned by the jury from the statements made in the article it- 
self and their application to plaintiff; and évidence to show that the 
occurrences on which the article was based related to another person, 
which fact was unknown at the time to both défendants and the readei's 
of the article, bas no relevancy to sueh issue. 

4. iNSTEtrCTION— EXPEESSING OPINION UPON THE FACTS. 

Where the decided weight of évidence on an issue Is in favor of one 
party, It is not improper for the judge in a fédéral court to express his 
opinion to that effect in his charge to the jury, leaving it to them, however, 
to détermine the fact. 

5. LiBEL— Damages— Mental Stjffeeing. 

Where an article In respect to a woman, found by the jury to relate to 
plaintiff, was clearly libelous and defamatory, falsely charging that she 
had committed a crime for which she was sent to prison, and with having 
become in other respects degraded, the jury may consider the mental 
suffering resulting to her from the llbel in estimating her damages as a 
matter of gênerai knowledge and expérience. 
C). Same— Instructions— Punitive Damages. 

Where défendants publishea,a grossly defamatory libel concerning plain- 
tiff, copying the statements made thereln from another paper without in- 
quiry as to their truth, and in the face of a retraction, an instruction to 
the jury that it was within their power to award punitive damages on 
açcount of défendants' carelessness, but that in the judgment of the court 
it was not a case for such damages, was not prejudicial to défendants' 
rights, especially where the verdict returned was such as to indicate that 
such damages were not given. 
7. Same— Evidence. 

Where défendants In an action for libel sought to justify or extenuate 
the publication by showing that the article was copied from another pa- 
per, évidence was admissible to show that such paper published a full re- 
traction five days before the article was published by défendants. 

On Rule for New Trial. 

Everett Warren, for the rule. 
Henry N. Paul, Jr., opposed. 

ARCHBALD, District Judge. This is an action for the publica- 
tion in the Scranton Truth, of which the défendants in August last 
were the proprietors, of an article which related to the plaintiff — as 
it is claimed — and was a libel upon her. Until within a year or two 
past, under the stage name of "Annie Oakley," she was connected 
with the "Wild West Show" conducted by W. F. Cody, familiarly 
known as "Buffalo Bill," and gave exhibitions of her skill with the 
rifle in almost daily performances ail over the United States and in 
several countries of Europe, and particularly at the World's Pair at 
Chicago in 1893 and at Buckingham Palace before the présent King 
of England, then Prince of Wales. This explanation will show the 
application of the article of which complaint is made, which is as fol- 
lows: 

"Annie Oakley in Prison Cell. 

"A Chicago dispatch to the Philadelphia Press last week says : 'Annie Oak- 
ley, daughter-in-law of "Buffalo Bill," and the most famous woman rifle shot 

If 5. Mental suffering as an élément of damages, see note to Chicago, K. I. & 
P. Ry. Co. V. Caulfield. 11 C. C. A. 556. 
130 F.— 60 
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in the world, lies to-day in a cell at the Harlem Street Station, under a Brlde- 
well sentence, for stealing the trousers of a negro In order to get money wltli 
whieh to buy cocaïne.' 

"This is the woman for whose spectacular marksmanship King Edward 
liimself once led the applause in the courtyard of Bucklngham Palace, 

"When arrested Saturday on the complalnt of Charles Ourtls, a negro, she 
was living at 140 Sherinan street. She gave the name of Blizabeth Cody, but 
it oecurred to no oue to connect her with Colonel Cody 's famous daughter-in- 
law. Today, however, when brought before Justice Caverly she admltted her 
guilt. 

" 'I plead guilty, your honor, but I hope you wlll hâve pity upon me,' she 
begged. 'An uncontrollable appetite for drugs has brought me hère. I began 
the use of it years ago, to steady me under the straln of the llfe I was leading, 
and now it has lost me everything. Please glve me a chance to pu!! myself 
together.' , 

"The striking beauty of the woman, whom the crowds at the "World's Fair 
admired, is gone. Although she is only twenty-eight years old, she looks 
almost forty. Hers, in fact, is one of the extrême cases which hâve corne up 
in the Harrison street police court. She was taken to Bridewell to serve out 
a sentence of $25 and costs. 

" 'A good long stay in the Bridewell will do you good,' sald the court. 

"The prisoner's husband, Samuel Cody, died in England. Their son, Vivien, 
is now with Colonel Cody at the latter's ranch on the North Flatte. The 
mother left 'BufCalo Bill' two years ago, and has since been drifting around 
the country with stray shows." 

At the trial the défendants ofïered in évidence the dépositions of 
witnesses taken in Chicago with respect to the origin of the article, 
which the court excluded. This testimony was brought forward for 
two avowed purposes : First, to establish that there was a founda- 
tion in fact for the article, there having been such an arrest and pro- 
ceedings as are described in it ; and, second, on the question of iden- 
tity, to show that it had référence to another person than the plaintiff, 
to wit.to Elizabeth Cody, the woman who was arrested. The dépositions, 
as taken, are full of irrelevant and incompétent matters, which would 
of itself be sufficient to justify their exclusion, the court not being 
called upon to separate the good from the bad, and the whole being of- 
fered together. But, passing that by, there was no mistake in rejecting 
them. It is not necessary to dwell at length upon the first purpose. 
It may be that the testimony elicited by the dépositions goes to show 
a certain measure of truth, or foundation in fact, for the statements 
contained in the article, so far as concerns the person who was ar- 
rested ; but certainly none is disclosed, as to the plaintifï in this ac- 
tion, to whom the article is made to apply, not only by her stage 
name, Annie Oakley, but by allusions to incidents of unmistakable 
signifîcance in her professional career. As a justification, therefore, 
it fails utterly. And it is equally unavailing in mitigation of dam- 
ages. There is no pretense that the original facts on which the Chi- 
cago reporter worked up this sensational story were ever communi- 
cated to the défendants, and they certainly cannot set up in exténu- 
ation of their actions something, however true, of which they had 
no knowledge. Hatfield v. Lasher, 81 N. Y. 246 ; Sun Printing 
Association v. Schenck, 98 Fed. 925, 40 C. C. A. 163; Morning Jour- 
nal Association v. Duke (C. C. A.) 128 Fed. 657. 

Nor were the dépositions admissible for the purpose of showing 
to whom the article was intended to apply. Undoubtedly, it was for 



BTJTLEB V. BARRET & JORDAN. 947 

the jury to say whether it referred to the plaintiff ; and, unless it did, 
the action would not lie. But this was to be determined by the al- 
lusions contained in the article itself and their application to her 
(Clark V. North American Ce, 203 Pa. 346, 53 Atl. 237), upon which 
the excluded testimony threw no light. It merely showed the arrest 
in Chicago of a woman who said that she was Annie Oakley, and 
who seems to hâve persuaded the reporter who interviewed her that 
such was the case ; and that what was stated in the article with regard 
to the debased condition and life of this person was true. But the 
question is not whether the reporter had any basis of fact to work 
upon, but whether, in the way the incident was dressed up and sent 
out to the world, it would be understood by the reading public to 
apply to the plaintifif identified by her professional career and name ; 
and on this the occurrence which prompted the article in no wise 
bears. Plainly, the person who is made the subject of it is "Annie 
Oakley," the famous crack shot, who had traveled with the "Buffalo 
Bill Show," and was identified for so long with it. Not only is her 
name put at the head of the article, but allusion is made to the crowds 
who saw her at the World's Pair, and to the applause which she re- 
ceived when performing before the King at Buckingham Palace — 
things which were true, and could be true, of no one else. The whole 
"spice" and interest of the item as a matter of news is because of its 
dealing with such a celebrity. It is the once admired and applauded 
performer who is held up to observation and obloquy, contrast being 
made with her présent debased condition ; and it is only as she is thus 
identified with the fallen woman brought up for sentence by the Chi- 
cago police and committed to Bridewell that the gênerai public could 
be expected to hâve any concern with the matter. It is true that there 
are some références found in the article which admittedly do not fit 
the plaintifif, such as the name Elizabeth Cody, given by the woman, 
her asserted relationship to "Bufïalo Bill," and the existence of a son 
Vivien. But thèse are of minor importance, and go simply to the 
question whether the article as a whole would be understood to refer 
to the plaintifï, of which the défendants had full advantage by way 
of argument. To allow them to go further, and lay before the jury 
ail that was said and done — relevant and irrelevant — in and about the 
Chicago police court, which gave rise to the article, of which neither 
the défendants nor the readers of their paper had the slightest knowl- 
edge, would be to obscure the issue, and divert attention from the 
real inquiry, which the court was right in prohibiting. 

Complaint is further made of the way the case was submitted to 
the jury. It left nothing for them — as it is said — but to return a ver- 
dict for the plaintifï for substantial damages, the court injecting its 
own ideas into the charge, and constraining their judgment. On the 
undisputed facts there were but two questions to dispose of. The 
libelous character of the article could not be gainsaid. It held up to 
public odium the party referred to in it, whoever that was, attribut- 
ing to her a low and degraded life in marked contrast with her former 
position. Actual crime was also ascribed to her in the stealing of a 
pair of trousers from a negro. There being no légal justification for 
thèse statements, malice in publishing the article was presumed. The 



948 130 FEDERAL REPOETBK. 

only things, therefore, for the jury to pass upon were (1) whether the 
article ^pplied to the plaintiff ; and (2) if it did, the damages to which, 
in their opinion, she was entitled. It is contended that thèse were not 
given to the jury in a way that left them open to their own untram- 
meled judgment. There unquestionably was a decided expression o£ 
opinion that the article was intended to apply to the plaintifï, but this 
expression did not go outside of the évidence, and the court is not 
called upon to render a colorless charge. It is, on the contrary, its 
duty to point out where is the weight of the évidence, and a charge 
which does not do so is as misleading as one which gives undue 
prominence to either side, where there is a real controversy. The 
right of a judge in the fédéral courts to express his opinion on the 
facts is well established (Rucker v. Wheeler, 137 U. S. 85, 8 Sup. Ct. 
1142, 32 L. Ed. 103) ; and it has even been held that, where the évi- 
dence is ail one way, so that a verdict to the contrary would hâve to 
be set aside as against the decided weight of it, the court may direct 
a verdict either for plaintifï or défendant (Gentry v. Singleton [C. C. 
A.] 138 Fed. 679). In the présent instance there was no error in 
calling the attention of the jury to the strength of the évidence in 
favor of the plaintifï, which, with due respect to counsel, was ail that 
was really done. That the plaintifï, Annie Butler, was familiarly and 
widely known by the name of Annie Oakley, and performed with the 
"Bufïalo Bill" show in the way referred to in the article, was virtually 
conceded, or, if not, was so positively proved as to be practically un- 
controverted. With this established, the rest was a mère matter of 
déduction from the article itself and the allusions contained in it, 
which pointed unmistakably to the plaintifï and applied in fact to no 
other. It is true that there are some matters which do not do so, such 
as the namé EHzabeth Cody, the relationship by marriage to "Bufïalo 
Bill," etc. But, as already stated, thèse are minor and subordinate, 
and do not divert the mind from the real personage who is the subject 
of comment. Starting out with the title, "Annie Oakley in Prison 
Cell," the références under this heading admit of but one conclusion, 
and that is that the plaintifï, identified by her stage name, profession, 
and performances, was intended by the article ; and the court was 
justified in so declaring to the jury, leaving it, nevertheless, for them 
to say — as was done — whether that was really the fact. 

But it is said that the court practically required of the jury a ver- 
dict for substantial damages, when they ought to hâve been permitted 
to give nominal damages only, if they chose. This is not a fair criti- 
cism of the charge, nor can it be successfully maintained that any 
such constraint was put upon them. The difïerent kinds of damages 
were fully and carefully explained to them, and the accepted rule laid 
down that they were to give such as, in their judgment, would com- 
pensate the plaintifï for the injury, if any, which she had sufïered. It 
was pointed out in this connection that she had shown no spécial 
damages, or such as afïected Ijer in her profession as a crack shot 
performer, proof having been given out of her own mouth that a new 
engagement of the same character, and with the same troupe as be- 
fore, had been ofïered her since the libel, which she had been pre- 
vented from accepting solely by reason of ill health. Défendants' 
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third point also was affirmed, by which the jury were instructed that, 
no actual pecuniary loss having been shown, substantial damages 
were not to be given, if the évidence in mitigation of damages satis- 
fied them that they ought not to be. It is true that attention was 
called to the fact that the plaintiff's gênerai réputation was involved, 
the mention of her by her professional name not doing away with 
her individual or personal standing in the community. And the jury 
were also told that they might consider what, if any, mental sufïering 
the article would be likely to cause, having regard to the fact that the 
plaintiff was a woman, and had a woman's réputation to défend. 
Complaint is made that she was thus put on a level, in matter of re- 
spectability, with the mothers and sisters of the land, of honest life 
and réputation, when the fact is that she followed a low calling as a 
mère circus performer. But I recall no évidence that throws the least 
discrédit upon her personally, and, without it, the law, if not ordinary 
chivalry, accepts her as of equal respectability with any others. It i.s 
to be observed that in this and other références care was taken to say 
to the jury that there was no intention of inflaming their minds, or 
carrying them beyond that which was their own sober and reason- 
able judgment. It is urged, however, that nothing could be given for 
mental anguish without proof that the plaintif! had actually sufïered 
it. But injury to the feelings, as a matter of common expérience, is. 
one of the most immédiate, as it is one of the keenest, results of such 
a libelous article, and it may be, therefore, taken into considération by 
the jury simply from their gênerai knowledge. 18 Am. & Eng. Enc. 
Law (3d Ed.) 1883; Bergmann v. Jones, 94 N. Y. 51; Smith v. Sun 
Printing Association, 55 Fed. 240, 5 C. C. A. 91. 

In view of the verdict, which was only $900, the question of punitive 
damages can hardly be regarded as more than académie. But, in any 
event, I do not see that serious objection could be made to the instruc- 
tions upon that subject. Even without proof of actual malice, it is 
doubtful whether the question could hâve been withdrawn from the 
jury (Callahan v. Ingram, 122 Mo. 355, 26 S. W. 1020, 43 Am. St. Rep. 
583 ; Hintz v. Graupner, 138 111. 158, 27 N. E. 935 ; Hamilton v. Eno, 
81 N. Y. 116; Bergmann v. Jones, 94 N. Y. 51; Blocker v. Schofï, 
83 lowa, 265, 48 N. W. 1079) ; and it certainly could not, in view of 
the évidence which warranted a iinding that the publication was care- 
lessly, if not recklessly, made, having been copied from another paper 
without inquiry, and in the face of a retraction (Regensperger v. Kiefer 
[Pa.] 7 Atl. 724; Holmes v. Jones, 121 N. Y. 461, 24 N. E. 701; 
Smith v. Sun Printing Association, 55 Fed. 240, 5 C. C, A. 91). But it 
is not necessary to dwell upon this, for the défendant certainly had no 
reason to complain of the way it was treated by the court. "The plain- 
tif? asks me to instruct you further," it is said in the charge, "that 
in this case you should award punitive damages, to punish the défend- 
ants because of carelessness in the publication of this article. I think 
this a matter for you. If you see in the case (there being confessedly 
no spécial enmity on the part of the défendants) anything by reason 
of the carelessness on their part, in repeating this libel without any 
attempt to verify it, to award a further sum to meet the aggravation 
of the case, as something to punish the défendants, I suppose it is in 
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your power to do so ; but it seems to me there is hardly anything of 
that kind in the case." This was as favorable to the défendants as 
they could expect. The court could hardly say anything and say less. 
The jury were distinctly advised that, while it was in their power to 
give extra damages, it was not, in the judgment of the court, a case 
in which they ought to do so ; and if, as has been argued, the jury 
were liable to be influenced by the opinion expressed in other matters, 
why may we not equally conclude that they were also in this? From 
the size of the verdict — as already intimated — they evidently were. 
This instruction also does away with the mistake, if any, in refusing 
the défendants' tenth point. The jury having been told that the case, 
as it stood, was not one in which they ought to give more than com- 
pensatory damages, it did no harm that they were not further in- 
structed not to give any unless certain conditions were found to ex- 
ist. This would weaken, rather than strengthen, the other, because 
it left it open for them to do so, if they did. The same is true of the 
défendants' second point, which was also refused, although this was 
otherwise objectionable, and could not hâve been afifirmed. By it the 
court was asked to say as a matter of law that the plaintif? was siniply 
entitled to what would compensate or make her whole if the jury be- 
lieved that the article was published without express malice, and 
. merely taken from the Philadelphia Press as an item of news, with- 
out intent to injure the plaintifï, and believing it to be substantially 
true. No doubt the circumstances referred to were to be considered 
by the jury, if the question of giving punitive damages arose ; but 
the court could not say that such damages should not be allowed, not- 
withstanding them, if the jury, upon the whole case, thought that 
there was occasion for doing so. The point leaves out of sight that 
they might hâve considered the publication to hâve been so careless- 
ly or recklesssly made as would hâve justified the imposition of "smart 
money." In the Morning Journal Association v. Rutherford, 51 Fed. 
513, 2 C. C. A. 354, 16 L. R. A. 803, the défense— the same as hère 
—was that the article had simply been copied from another paper, the 
New York Sun. "On seeing the article in the Sun," said the editor 
in bis testimony, "we were not supposed to make any inquiry as to 
the truth of it, and I did not make any" ; as to which it was said by 
Lacombe, J., speaking for the Court of Appeals of the Second Cir- 
cuit : "If this does not évidence a reckless indifiference to the rights 
of others, which is équivalent to an intentional violation of them, it is 
somewhat difficult to conceive what will." And again : "When the 
publisher of a libel urges as his sole défense that it is the custom of 
his paper to print such stories as this, whenever they hâve appeared 
in the columns of another paper, without inquiry as to their truth, 
he manifests such complète indifférence to another's rights — such 
reckless unconcern as to the mental anguish he may cause — as will 
warrant a jury in finding him guilty of wanton négligence." In the 
présent instance, not only was the same thing true, but there was 
the added circumstance that the original journal had published an in- 
termediate retraction. Complaint is made at the admission of this 
évidence, but the défendants having endeavored to extenuate, if not 
justify, the publication by its previous appearance in the columns of 
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the Philadelphia Press, it was compétent on the question of négli- 
gence to show, as was permitted to be donc, that in the issue of that 
paper of August 15th — fîve days before the publication in the Truth 
— the whole item was retracted. This paper Seing one of the défend- 
ants' recognized exchanges, it was a question for the jury whether, 
in the exercise of proper care, they ought not to hâve seen and been 
warned by the later assertion. 

There are other matters which are relied upon, some 18 reasons 
in ail being assigned for a new trial ; but I will not stop to consider 
them. With every désire to rectify any mistake that was made to 
the détriment of the défendants, I am not persuaded that there was 
any of which they can justly complain. 

The rule for a new trial is discharged 
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(Circuit Court, E. D. New York. Juue 24, 1904.) 

1. FEDERAL CotTETS—AppEAi—REVERSAL— Question of FACT—STATirrEa— Ap- 

plication. 

Rev. St. § 1011 [U. S. Comp. St. 1901, p. 715], providing tliat tliere shall 
be no reversai in the Suprême Court or any Circuit Court on a wrlt of 
error for any error of fact, is applicable to the Circuit Court of Appeals. 

2. Same— Trial to Court— Geneeal Finding— Dismissal of Complaint— Re- 

VIEW. 

Under Rev. St § 649 [U. S. Comp. St. 1901, p. 525], providing that the 
finding of the court on the facts, which may be either gênerai or spécial, 
shall havc the same effect as the verdict of a jury, and section 700 [U. S. 
Comp. St. 1901, p. 570], declaring that the rulings of the court in the pro- 
gress of the trial of a cause, if excepted to at the time and duly presented 
by a bill of exceptions, may be revlewed by the Suprême Court on a writ 
of error or on appeal, and wben the finding is spécial the review may ex- 
tend to the sufiiclency of the facts found to support the judgment, where 
a motion to dismiss the complaint was denied at the close of the évidence 
in an action tried before the court without a jury, the correctness of such 
ruling was revlewable on exceptions, without a spécial finding of facts. 

3. Same— Général Veedict— Review. 

Where a gênerai verdict Is rendered, only such rulings of the court in 
the progress of the trial can be reviewed as are presented by bill of excep- 
tions or as may arise on the pleadings. 

4. Same— Bill op Exceptions. 

Where a case is tried to the court without a jury, a bill of exceptions 
eannot be used to brlng up the entire testimony for review. 

5. Same— Questions of Law. 

Where parties to a suit tried to the court without a jury desired a re- 
view of the law involved in the case, a spécial verdict raising the légal 
propositions must be procured, or propositions of law must be presented 
and ruled on by the trial judge. 

6. Same— Objections to Evidence— Propositions of Law— Rulings. 

Objections to the admission or exclusion of évidence, or to the court'? 
rulings on propositions of law, in a case tried to tb"* court without a jury, 
must appear by bill of exceptions in order to be rev.'ewed. 

7. Same— FiNDiNGS— Conclusiveness. 

Under Rev. St. § 1011 [U. S. Comp. St. 1901, p. 715], providing that there 
shall be uo reversai for any error of fact, the sufflciency of the évidence 
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to support the flndlngs of the court In an action trled wlthout a J«ry can- 
not be considered by the appellate court, whether such flndings are gên- 
erai or spécial, 
t. Samb— Verdict— OoNCLtrsiVENBSS. 

A gênerai verdict whlcb may Include mixed questions of law and fact 
1b conclusive as to both, except so far as they may be saved by some ex- 
ceptions which the party has taken to the ruling of the court on questions 
of law. 

9. Same— Spécial Veedict. 

Where a spécial verdict la rendered, the defeated party la entitled to 
review the question v?hether the facts thus found required the judgrnent 
entered. 

10. Same. 

Errors alleged In the flndings of the court on a trial without a jury 
are not subject to revision by the Circuit Court of Appeals, that court be- 
ing limited in that connection to the question whether there Is any évi- 
dence on which such flndings eould be made. 

Augustus Van Wyck, for plaintiff. 

Walter W. Ross and W. S. McGuire (Henry D. Hotchkiss and Mr. 
Guthrie, of counsel), for défendant 

THOMAS, District Judge. The trial is before the court without a 
jury, pursuant to the statute (section 649, Rev. St. U. S. [U. S. Comp. 
St. 1901, p. 525]); the court has concluded that the plaintiff should 
rccover; the défendant asks the court to make spécial findings of 
fact, upon the ground that it cannot otherwise review the questions 
of law raised on the trial (other than those relating to the admission 
of évidence). The section provides : 

"The flnding of the court upon the facts, which may be either gênerai or 
spécial, shall hâve the same effect as the verdict of a jury." 

While section 700 [U. S. Comp. St. 1901, p. 570] provides: 

"The rulings of the court In the progress of the trial of the cause, if except- 
ed to at the time, and duly presented by a Mil of exceptions, may be revlewed 
by the Suprême Court upon a writ of error or upon appeal ; and when the 
flnding is spécial the review may extend to the détermination of the sufflciency 
of the facts found to support the judgment." 

Section 1011 [U. S. Comp. St. 1901, p. 715] provides: 

"There shall be no reversai in the Suprême Court or In a Circuit Court upon 
a writ of error, • • • for any error of fact" 

This section is applicable to the Circuit Court of Appeals. Hall v. 
Houghton, etc., Co., 60 Fed. 350, 8 C. C. A. 661. 

The trial court is not required to make spécial findings (Insurance 
Co. V. Folsom, 18 Wall. 249, 21 L. Ed. 827), and in the présent case 
it is sufficient that the parties be placêd in the same position as if a 
gênerai verdict had been found by a jury. The défendant could not 
hâve had the jury pass specifically upon the 25 proposed findings of 
fact now tendered by it, to which the plaintiff suggests abundant ad- 
dition. Thèse, in many instances, are not requests for ultimate facts 
within the meaning of the term. Wilson v. Merchants' Loan & Trust 
Co., 183 U. S. 126, 22 Sup. Ct. 55, 46 L. Ed. 113 ; Mercantile Trust 
Co. v. Wood, 60 Fed. 348, 8 C. C. A. 685. The défendant could, in 
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case of a verdict by a jury, hâve reviewed the rulings as to the admis- 
sion of évidence. It can do the same at présent. In case of a trial 
by a jury, it could hâve reviewed the refusai of the court to direct a 
verdict for the défendant. It should be enabled to review its motion 
to dismiss the complaint, or for judgment for the défendant, made 
after the évidence was closed. It urges that it must hâve the pro- 
posed spécial findings of fact to enable it to raise before the appellate 
court the ruling of the court upon sucH motion. It has been held that 
a judgment upon a nonsuit of an action tried before a jury may be 
reviewed upon proper exception by the Suprême Court. Central 
Transportation Co. v. PuUman's Palace Car Co., 139 U. S. 24, 11 
Sup. Ct. 478, 35 L. Ed. 55. In analogy, it would seem that a dismissal 
of the complaint at any stage of a trial before the court should be 
similarly reviewable. If so, a refusai to dismiss at the close of the 
évidence should be reviewable on the part of the défendant. The on- 
ly difïîculty is that when the trial is before a jury the practice requires 
a motion to direct a verdict, while in the case of a trial before the 
court the motion takes the form of a motion to dismiss, or to order 
judgment for the défendant. The distinction is technical, and would 
most unjustly deprive the défendant of an opportunity to review. 
The motions are équivalents, except so far as a motion to dismiss is 
similar in its efïect to a motion for nonsuit. Section 700 [U. S. 
Comp. St. 1901, p. 570] provides in terms for a review of the "rulings 
of the court in the progress of the trial." The refusai to dismiss, or 
to order judgment for the défendant, is a ruling in the progress of 
the trial. The trial is not ended. It is in progress. The refusai of 
the court is a ruling. The motion is the common one, entitled to be 
made on the trial of every action in the courts of the state of New 
York or the fédéral courts held therein. An examination of the au- 
thorities will show that the présent défendant may raise the questions 
of law, upon which it rests its déniai of liability, either by motion to 
dismiss, or by submitting déclarations of law and asking findings 
thereon. It may at this time avail itself of both methods. What may 
or may not be reviewed, and the manner of raising questions sought 
to be reviewed, fall under gênerai rules. The first four rules given 
below were in terms stated in the opinion in Norris v. Jackson, 9 Wall. 
135, 127, 19 L. Ed. 608. The rules are sustained by other décisions 
cited under them, and certain gênerai propositions are added with réf- 
érences. 

1. If the verdict be a gênerai verdict, only such rulings of the court 
in the progress of the trial can be reviewed as are presented by bill 
of exceptions, or as may arise on the pleadings. Norris v. Jackson, 
supra; Insurance Co. v. Folsom, 18 Wall. 237, 348, 21 L. Ed. 837; 
Grayson v. Lynch, 163 U. S. 473, 16 Sup. Ct. 1064, 41 L. Ed. 230. 

Searcy County v. Thompson, 66 Fed. 100, 101, 13 C. C. A. 357, 
358. Judge Thayer's logical statement shows what should fall within 
the term "rulings of the court." The learned judge says : 

"Between that conclusion, that rulings upon the admission and rejection of 
évidence alone may be reviewed, and the conclusion to which I hâve arrived, 
that any ruling- of the court made during the progress of the trial, and before 
the flnding is flled, is reviewable in the appellate court if it would hâve been 
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subject to review had the trial been before a jury, there seems to me to be 
no secure middie ground. If we départ from both thèse ruies, it will be diffl- 
cult, and I think Impossible, to draw the Une by any rule so that the courts 
and the gentlemen of the bar may know what requests for déclarations of law 
are, and what are not, reviewable in this court. For this reason, and because 
the statute provides that the gênerai flnding of the court sUall hâve the same 
effect as the verdict of a jury, and that the rulings of the court in the progress 
of the trial of a cause may be reviewed upon a writ of errer, and because I 
think both the earlier and later décisions of the Suprême Court point to this 
resuit, I hâve been forced to the conclusion that the true test for determining 
whether or not a ruling of the trial court may be reviewed when a Jury bas 
been waived is whether it would bave been subject to review if the trial had 
been by jury. As the statute déclares the gênerai flnding shall bave the same 
effect as the verdict of a jury, I think it ought not to be given any greater or 
other effect. Trust Co. v. Wood, 8 C. C. A. 658, 60 Fed. 346, 348 ; Clément v. 
Insurance Co., supra [7 Blatchf. 51, Fed. Cas. No. 2,882] ; St. Louis v. W. U. 
Tel. Co., supra [148 U. S. 92, 13 Sup. Ct. 485, 37 L. Ed. 380]. Tested by this 
rule, the application of the plaintiff for a déclaration of law 'that, upon the 
whole case, the findlng of the court should be for the plaintifiC for the amouut 
of the warrants sued on, without déduction of any kind,' presented the ques- 
tion whether or not, If ail the évidence adduced by the défendant was ad- 
mitted to be true, the plaintiff was entitled to a judgment for the amount 
he clalmed. This application had the same effect that a request to the 
court to instruct the jury peremptorily to flnd for the plaintiff for the 
amount of the warrants would bave had if the trial had been before a jury. 
Nor does It appear to me that there is any greater ditBculty in reviowing 
and deciding this question in a case tried before the court than there would 
bave been if the trial had been by jury. There Is in this record a bill of 
exceptions which déclares that It contains ail the évidence. It is not iiec- 
essary to pass upon the weight or sufficiency of the évidence to détermine this 
question of law. It is to be decided, like the question which arises upon a 
request for a peremptory instruction to the jury, on the concession that tlie 
évidence for the défendant must prevail on ail disputed material issues. In- 
deed, this application is, both in form and In substance, substantlally the same 
as that which Mr. Justice Brewer declared, in St. Louis v. W. U. Tel. Co., su- 
pra, properly presented a question for the considération of the Suprême Court." 

In Cooper v. Omohundro, 19 Wall. 65, 23 L. Ed. 47, it was said : 

" 'Rulings of the court In the progress of the trial' does not include the gên- 
erai flnding of the Circuit Court, nor the conclusions ♦ • * embodied in 
such gênerai flnding." 

See, also, Martinton v. Fairbanks, 112 U. S. 673, 5 Sup. Ct. 321, 
28 L. Ed. 862. 

2. In such cases a bill of exceptions cannot be used to bring up 
the whole testimony for review, any more than on a trial by jury. 
Norris v. Jackson, supra; Insurance Co. v. Folsom, 18 Waîl. 250, 
21 L. Ed. 827 ; Martinton v. Fairbanks, 112 U. S. 672, 5 Sup. Ct. 321, 
28 L. Ed. 862. 

3. If the parties désire a review of the law involved in the case, they 
must get the court to fînd a spécial verdict, which raises the légal 
propositions. Norris v. Jackson, supra (see cases cited next below). 
Or they must présent to the court their propositions or déclarations 
of law, and require the court to rule on them. Norris v. Jackson, su- 
pra ; Martinton v. Fairbanks, 112 U. S. 670, 672, 5 Sup. Ct. 321, 28 
E. Ed. 862 ; St. Louis v. W. U. Tel. Co., 148 U. S. 93, 96, 13 Sup. Ct. 
485, 487, 37 L. Ed. 380, where Mr. Justice Brewer said : 

"It is enough to say that In tins case there was, as appears by the bill of ex- 
ceptions, an application at the close of the trial for a déclaration of law that 
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the plaintifC was entitled to judgment for the sum claimed, whlch Instruction 
was refused, and exception taken ; and this, as was held in Norris v. Jackson, 
9 Wall. 125 [19 L. Ed. 608], présents a question of law for our considération." 

In Clément v. Insurance Co., 7 Blatchf. 51, Fed. Cas. No. 2,882, 
Judge Blatchford said : 

"The trial is to proceed in ail respects as if before a jury, except that there 
is to be no charge to a jury, and, instead of a verdict by a jury, there is to be 
a finding by the court on the facts, which flndiug, if gênerai, is to hâve the 
same effect as the gênerai verdict of a jury, and, if spécial, is to hâve the same 
effect as the spécial verdict of a jury. The rulings of the court in admittlng or 
rejecting évidence are to be made and excepted to as on a trial before a jury. 
When the évidence is concluded, the respective parties are to propound to the 
court the propositions of law which they respectively conceive to arise there- 
from, as on a trial before a jury, except that a proposition of law, instead of 
running to the effect that, if the jury flnd thus and so, the law on such a state 
of facts is thus and so, will run that, if the court flnd thus and so, the law on 
such a state of facts is thus and so. The court must pass on such a proposition 
of law when it tries an issue of fact, just as it must pass on a proposition of 
law, when made at a like stage of the trial, on a trial before a jury. * • * 
And such ruling being, within the fourth section of the act of 1865, a ruling 
of the court in the cause, in the progress of the trial, and being excepted to at 
the time, may under that section, when duly presented by a blll of exceptions, 
be reviewed by the Suprême Court upon a writ of error or upon appeal." 

In Mercantile Trust Co. v. Wood, 60 Fed. 348, 8 C. C. A. 659, it is 

said: 

"The only question the spécial finding présents that would not be presented 
by a gênerai finding is whether or not, in any view, the facts found in it are 
Rufficient to support the judgment. With the single exception of this question, 
which is presented by the spécial finding itself, there are only two methods 
by which questions of law can be so presented to the court that tries the facts 
that this court can review them by writ of error. Thèse methods are, first, 
by seasonable objections and exceptions to the rulings of the court upon the 
admission or rejection of évidence, and, second, by requesting the court, before 
the trial is ended, to make déclarations of law, and exceptlng to its refusai to 
do so, and to its déclarations of law, if any, that do not accord with the prop- 
ositions asked, in exactly the same way as instructions to the jury would be 
requested, and the rulings of the court giving or refusing them would be ex- 
cepted to, if the trial was before a jury. The finding of the court, whether 
gênerai or spécial, performs the office of a verdict of a jury. When It is made 
and filed, the trial is ended." 

To the same effect are Walker v. Miller, 59 Fed. 870, 8 C. C. A. 
331; Adkins v. W. & J. Sloane, 60 Fed. 344, 8 C. C. A. 656; Searcy 
County V. Thompson, 66 Fed. 92, 13 C. C. A. 349 ; Barnard v. Randle, 
110 Fed. 906, 49 C. C. A. 177. 

There is some judicial statement that a party cannot raise a ques- 
tion of law bv tendering requests for instructions and obtaining a rul- 
ing. Consolidated Coal Co. v. Polar Wave Ice Co., 106 Fed. 798, 45 
C. C. A. 638. The question was specifically left undecided in Insur- 
ance Co. V. Folsom, 18 Wall. 253, 254, 21 h. Ed. 827, although it was 
said in that case (page 251, 18 Wall., 21 L. Ed. 827) that defendant's 
exception to refusai to nonsuit, at end of plaintiff's case was review- 
able because it was taken to a ruling in the course of the trial. See, 
also, Lehnen v. Dickson, 148 U. S. 78, 13 Sup. Ct. 481, 37 L. Ed. 373, 
and the remark in Dirst v. Morris, 14 Wall. 484, 490, 20 L. Ed. 722, 
which Judge Thayer calls obiter dictum (66 Fed. 98, 13 C. C. A. 349), 
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and which he states was overruled in St. Louis v. W. U. Tel. Co., 148 
U. S. 92, 96, 13 Sup. Ct. 485, 37 L. Ed. 380. 

4. Objection to the admission or exclusion of évidence, or to such 
ruling on the propositions of law as the parties may aslc, must appear 
by bill of exceptions. Norris v. Jackson, supra; Insurance Co. v. 
Folsom, 18 Wall. 249, 21 L. Ed. 837. 

5. Whether the finding be gênerai or spécial, it shall hâve the same 
effect as the verdict of a jury ; it is conclusive as to the facts found. 
The sufficiency of the évidence to support the fîndings cannot be con- 
sidered by the appellate court. Section 1011, Rev. St. U. S. [U. S. 
Comp. St. 1901, p. 715] ; Insurance Co. v. Folsom, 18 Wall. 249, 252, 
21 L. Ed. 827 ; Dooley v. Pease, 180 U. S. 126, 21 Sup. Ct. 329, 45 
L. Ed. 457 ; Stanley v. Supervisors, 121 U. S. 535, 7 Sup. Ct. 1234, 30 
L. Ed. 1000; Walker v. Miller, 59 Fed. 870, 8 C. C. A. 331; Smilev 
V. Barker, 83 Fed. 688, 28 C. C. A. 9; Hoge v. Magnes, 85 Fed. 355, 
29 C. C. A. 564. 

6. A gênerai verdict, which may înclude mixed questions of law and 
fact, is conclusive as to both, except so far as they may be saved by. 
some exception which the party has taken to the ruHng of the court up- 
on a question of law. Insurance Co. v. Folsom, 18 Wall. 248, 21 L. 
Ed. 827; Martinton v. Fairbanks, 112 U. S. 674, 5 Sup. Ct. 321, 28 
L. Ed. 862 ; Boardman v. Toffey, 117 U. S. 271, 6 Sup. Ct. 734, 29 L. 
Ed. 898 ; St. Louis v. Rutz, 138 U. S. 241, 242, 11 Sup. Ct. 337, 34 L. 
Ed. 941. 

7. In the case of a spécial verdict the question is presented, as it would 
be if tried by a jury, whether the facts thus found require a judgment 
for plaintifï or défendant, and, this being matter of law, the ruling of 
the court on it can be reviewed in this court on that record. Insurance 
Co. V. Folsom, 18 Wall. 253, 21 L. Ed. 827 ; Lehnen v. Dickson, 148 
U. S. 73, 13 Sup. Ct. 481, 37 L. Ed. 373 ; Stanley v. Supervisors, 121 
U. S. 535, 7 Sup. Ct. 1234, 30 L. Ed. 1000; Smiley v. Barker, 83 Fed. 
688, 28 C. C. A. 9 ; Mercantile Trust Co. v. Wood, 60 Fed. 348, 8 C. C. 
A. 658. 

^ 8. Errors alleged in the findings of the court are not subject to re- 
vision by the Circuit Court of Appeals or by the Suprême Court, but 
the court may consider whether there is any évidence upon which such 
findings could be made. Dooley v. Pease, 180 U. S. 131, 132, 21 Sup. 
Ct. 329, 45 L. Ed. 457; Hathaway v. National Bank, 134 U. S. 498, 
10 Sup. Ct. 608, 33 L. Ed. 1004; Runkle v. Burnham, 153 U. S. 225, 
14 Sup. Ct. 837, 38 L. Ed. 694 ; Case Manufacturing Co. v. Soxman, 
138 U. S. 431, 438, 11 Sup. Ct. 360, 34 L. Ed. 1019 ; Martinton v. 
Fairbanks, 112 U. S. 670, 672, 5 Sup. Ct. 321, 322, 28 L. Ed. 862, 
where Mr. Justice Woods said : 

"If the question was whether ail the évidence was snfficient In law to war- 
rant a finding for the plaintlfC, he should hâve presented the question by a 
request for a deflnite ruling upon that point." 

Lehnen v. Dickson, 148 U. S. 71, 73, 13 Sup. Ct. 481, 482, 37 L. Ed. 
373, where it is said : 

"As said by Mr. Justice Blatchford In Lancaster v. Colllns, 115 TJ. S. 222, 
225, 6 Sup. et. 33, 34 [29 L. Ed. 373] : 'This court cannot review the weight 
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of the évidence, and can look into it only to see whether tliere was error in 
not dlrecting a verdict for the plaintiff on the question of varianee, or because 
there was no évidence to sustain the verdict rendered.' " 

Consolidated Coal Co. v. Polar Wave Ice Co., 106 Fed. 798, 45 C. 
C. A. 638, where it is said : 

"This court" wlU not "examine the record with a view of ascertaining what 
the testimony established or did not establish, except In that class of cases 
where at the conclusion of ail the évidence a request is preferred to direct a 
verdict for the défendant upon the ground that there is no substantial évi- 
dence to support a judgment against the défendant." 

See, also, Hall v. Houghton, etc.. Mercantile Ce, 60 Fed. 350, 8 
C. C. A. 661. 

It seems that the power of the appellate court to review the rulings 
of this court upon questions of law involved in the motion to dismiss is 
ample. It is difficult to conceive of its nonexistence. The plaintiff in 
this case admits that it exists, and, but for some expressions in certain 
opinions to which attention bas been called, no doubt would hâve 
arisen. The request for spécial findings of fact is denied, in reliance 
upon the repeated utterances of the appellate courts that the rulings 
of this court upon questions of law may be reviewed in the manner 
pointed eut by them as hereinbefore considered. 



CHICAGO-CîOULTERVILLE COAL 00. v. FIDBLITY & CASUALTÏ CO. 

OF NEW YORK. 

(Circuit Court, W. D. Missouri, W. D. June 11, 1904.) 

No. 2,880. 

1. Indemnity Insueance— Défenses— Waiver. 

Plaintiff, after having been sued for injuries to its servant, notifled de- 
fendant indemnity company, by which plaintiff was insured, thereof, and 
the latter, after having examined the claim, advised settlement, but denied 
liability on the ground that the injury was caused by plaintiff's breach 
of a statutory obligation within an exemption from liability contained in 
the policy. Défendant, however, agreed that its attorney should défend 
the suit, but plaintiff employed other attorneys, and, without relying on 
the opinion of defendant's counsel, settled the claim. Held, that défend- 
ant was not liable to reimburse plaintiff for the amount of the settlement, 
on the ground of an express or implied promise. 

2. Mines and Mining — Injuries to Minebs— Statutes— Conteibutobt Nég- 

ligence. 

Where a miner was injured by reason of the mine owner's willful failure 
to maintain an open passageway around the landing place at the bottom of 
the shaft, as required by 4 Starr & C Ann. St. 1902, pp. 845, 864, c. 93, 
§§ 2, 33, declaring that, for any Injury oceasioned by any willful viola- 
tion of the act or willful failure to comply wIth Its provisions, a right of 
action shall accrue to the party Injured for any direct damages sustained 
thereby, the contributory négligence of such miner was no défense. 

3. Same— New Mines. 

Where, long prlor to an Injury to a miner who was struck by a descend- 
ing cage In a shaft, the owner of the mine had complied with 4 Starr & 
C. Ann. St. 1902, p. 845, c. 93, § 2b, requirlng a passageway to be construct- 
ed 14 feet wlde around the bottom of the shaft, but, by reason of a eave- 

^ 2. See Master and Servant, vol. 34, Cent. Dig. §§ 670, 671. 
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in, the passage had become blocked and obstructed so that a man could 
get tbrough the passageway only by crawllng over the rock and débris, 
and then by squeezing through a narrow passage, which condition exlsted 
for about six weeks before the injury, whereas the passage might hâve 
been cleared in two or three days' time, it was no défense to an action 
for injuries under the statute that the mine was in the early stages of de- 
velopment, as to which the statute ought not to apply. 

4. SAME— POLICT— CONSTEUCTION. 

An indemnity policy providing that iiisurer should not be liable for any 
loss or liability for injuries oecasioned by the failure of insured to observe 
any statute affecting the safety of persons was not répugnant to a pre- 
ceding gênerai statenient of the policy that insurer agreed to indemnify 
insured agalnst loss from common-law or statutory liability to servants, 
etc. 

5. S AME— W AI VER. 

Evidence that the gênerai agent of an Indemnity conapany Insuriqg 
plaintiff against loss by injuries to employés was informed that plaintifC 
was engaged in developing a new mine, and that it was not in full opér- 
ation, but was not advised that the mine was being operated in violation 
of a statute of the state requiring a safe and eommodious passageway 
around the bottom of the shaft, or that the passage constructed was then 
obstructed by a cave-in, was insufficient to establish a walver of a provi- 
sion in the policy exempting the insurer from liability for injuries caused 
by a failure of plaintiff to observe the statutory requiremeuts. 

H. L. McCune, for plaintiff. 

Harkless, Crysler & Histed, for défendant. 

PHILIPS, District Judge. This cause having been submitted for 
hearing and détermination to the court by written stipulation of the 
parties herein waiving a trial by jury, the cause was submitted on the 
pleadings and the évidence. 

The suit is based on what is known as an "employer's indemnity 
policy," issued by the défendant company to the plaintiff Company, be- 
ginning on the Ist day of October, 1902, at noon, and ending on the 
Ist day of January, 1903, at noon, "against loss from common law or 
statutory liability for damages on account of bodily injuries, fatal or 
non-fatal, accidentally suffered within the period of this policy by any 
employé of the assured while on duty at the places and in the occupa- 
tions mentioned in the schedule hereinafter given, in and during the 
continuance of the work described in the said schedule." Willard A. 
Pettigrew, an employé of the assured, received an injury on the 33d 
day of October, 1903, while acting as cager and driver in the plain- 
tiff's coal mine in Illinois, the mine covered by said policy; and to the 
March term, 1903, of the circuit court of Randolph county, state of 
Illinois, he brought suit against the said Chicago-Coulterville Coal Com- 
pany to recover the sum of $5,000 as damages for said injuries. The 
pétition in that case alleged, in substance, that the said coal company 
was operating a certain coal mine in Perry county, 111., and was then 
engaged in mining, removing, and shipping coal from said coal mine ; 
that said coal mine had a shaft in which a cage was lowered and 
raised, and from the bottom of said shaft were driven entries, and the 
plaintiff (Pettigrew) was then and there in the employ of said défendant 
in said coal mine as a driver and cager, his duties being to drive a mule 
in and along the entries in said coal mine, and to haul empty coal cars 
from the bottom of said shaft to where the men were mining and dig- 
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ging coal in the mine, and to haul loaded boxes to the bottom of the 
shaft and place them on the cage to be hoisted to the surface, and to 
remove the empty boxes f rom said cage ; that there was a main entry 
driven south from the bottom of said shaft, and also a main entry driven 
north from the bottom of said shaft, and it became necessary for the 
plaintiflf, in the performance of his said work, to go both into the south 
and the north entries. The pétition then avers that it was then and 
there the statutory duty of the défendant to hâve and maintain at the 
bottom of said shaft, and at the place for caging therein, a safe and 
commodious passageway eut around said landing place, to serve as a 
traveling way by which men or animais might pass from one side of 
the shaft to the other without passing under or on the cage ; that at the 
date aforesaid, and for a long time prior thereto, said défendant will- 
fully failed and omitted to hâve and maintain a safe and commodious 
passageway around said landing place to serve as a traveling way by 
which men or animais might pass from one side of the shaft to the other 
without passing under or on the cage, but certain planks and timbers 
were placed on the "sump" in said shaft, and that plaintiff was com- 
pelled to pass over said timbers and under the cage in the performance 
of said work, and the injuries plaintifï received were caused directly 
and immediately by said willful failure of said défendant to hâve and 
maintain such passageway at the bottom of said shaft, as required by 
statute; that on the date aforesaid, while plaintifï was passing from 
the south side of said coal mine to the north side thereof on said planks 
or timbers over said "sump" and under said cage, the said cage came 
down upon the plaintifï, pinioning him to the said timbers on said 
"sump," crushing, mangling, and permanently injuring him (describ- 
ing in détail the character of his injuries and the disabilities resulting 
therefrom). Notice of this suit was given by the assured to the In- 
surance Company, and it undertook through its attorney the défense 
thereof. 

It appears from the correspondence between the insurance company 
and the assured that, after the said attorney and the agents of the in- 
surance company had investigated the facts of the case, said attorney 
became impressed with the fact that said coal company had failed to 
comply with and observe the requirements of the state statute applicable 
to said mine, and that the action could not be successfully defended, 
even though the évidence might tend to show that the party injured 
had been guilty of contributory négligence at the time of the injury; 
and the opinion was expressed by said attorney that such défense 
would be unavailing under the statute in question, and suggested to the 
coal company the advisability of efïecting a compromise settlement 
with Pettigrew. A number of letters passed to and fro between the 
parties touching this matter, but throughout it was stated on behalf of 
the insurance company that, if the injury to Pettigrew resulted from the 
employer's willful violation of the statute of the state in failing to con- 
struct and maintain a safe and commodious passageway around the 
bottom of said shaft for the use of said cager and driver, no liability 
of the insurer to the assured was admitted under the policy in question ; 
that, if a compromise settlement should be effected between the coal 
company and Pettigrew, it should be on the understanding that the 
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coal Company did not thereby waive any right it might hâve under the 
policy to look to the insurer for indemnity, and, on the other hand, that 
the insurer did not waive its right of nonliability to indemnify the as- 
sured under the terms of the policy. It further appears from this 
correspondence that the coal company did not whoUy rely upon the 
opinion of the counsel of the Insurance company respecting the prob- 
able indefensibility of Pettigrew's suit, for in one of its letters to the 
insurance company it stated that it had "employed good attorneys to 
look after our [its] interest," and it was after this, and presumably 
after its own "good attorneys" had looked after its interests, that it set- 
tled the claim of Pettigrew at $3,400, and the further sum of $18.55 
on account of costs. This was donc by the assured company after the 
assistant examiner of the insurance company had stated in his letter 
that : 

"If, as our attorneys seem to thlnk, the plaintiff's recovery In this case is 
based upon the violation of a statute, we would not be responsable to you for 
any judgment. Our policy is clear upon its face. We suggest that it would 
perhaps be better to effect, if possible, a reasonable settletuent with the plain- 
tiff's attorney, or with the plaintifC direct, and we agrée that you by so doing 
will not thereby waive any right which you may hâve against us under your 
policy. Our différences could be taten up and disposed of either amicably or 
by suit at some later period. Of course, if the plaintlff's recovery, if any, is 
not based upon the violation of a statute, and it is otherwise covered under 
your policy, we would protect you In accordance with the terms of your con- 
tract. If you prefer to bave our attorney continue the défense, we are willing 
to bave him go ahead, and the expense in connection therewith, that is bis fee, 
will be borne by our company." 

It cannot, therefore, be maintained that the amount paid by thç 
plaintiff in compromise of Pettigrew's claim is recoverable from the 
défendant on the ground of a promise, expressed or implied, by the de- 
fendant to reimburse the plaintiff the amount paid in settlement in any 
event. But looking to the clear intendment of the parties, gathered 
from their correspondence, and taking what seems to me to be a com- 
mon-sense view of the situation, the plaintiff would be entitled to re- 
cover from the défendant the sum so paid to Pettigrew, unless the 
matters pleaded in défense are good in fact and law. 

The policy contains the following provision, inter alla, under the 
head of "spécial agreements": 

"(b) This policy does not cover loss from liabillty for injuries ♦ * • oc- 
casioned by reason of the failure of the assured to observe any statute afEect- 
ing the safety of persons." 

Pursuant to the mandatory requirement of the Constitution of the 
State of Illinois, the statute of that state (4 Starr & C. Ann. St. 1903, c. 
93, entitled, "Mines and Miners; Coal Mines and Subjects Relating 
Thereto — Miners"), section 3b, in force at the time of this accident, de- 
clared as follows : 

"At the bottom of every shaft and at every caging place thereln, a safe and 
eommodious passage-way must be eut around said landing place to serve as a 
traveling way by which men or animais may pass from one slde of the shaft 
to the other without passing under or on the cage." 

By section 33 of this statute it is provided that: 

"Any wilful neglect, refusai or failure to do the things requîred to be done 
iiy any section, clause or provision of this act, on the part of the person or 
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persons herein required to do them, or any violation of any of the provisions 
or requirements liereof, * * * shall be deemed a misdemeanor punistiable 
by a fine not exceeding flve hundred dollars, or by impriaonment in the county 
jail for a period not exceeding six months, or both at the discrétion of the 
court. « * * For any Injury to person or property, oecasioned by any 
wllful violations of this act, or wllful failure to comply with any of Its pro- 
visions, a right of action shall accrue to the party Injured, for any direct 
damages sustained thereby." 

The weight of the évidence taken in this case shows satisfactorily 
that the allégations of the pétition in the said action of Pettigrew 
against the coal company herein were substantially true. When the 
said shaft was sunk by the coal company in the earlier part of its opéra- 
tion of this mine, it had constructed a passageway 14 feet wide around 
the west side of the shaft, Connecting the north and south entries. By 
reason of a cave-in at this place, the passageway had become blocked 
and obstructed, so that the mule used by Pettigrew in his work could 
not pass over it, and a man could get through the passageway only 
by crawling or clambering over the rock and débris, testified to be from 
2 to feet high, and then by squeezing through a narrow passage 
of about 15 inches in dimensions between a post and the shaft on the 
northwest corner. This condition of the passageway had existed for 
about six weeks before Pettigrew's injury, which obstruction could 
hâve been cleared away by the operator in two or three days. The 
coal company knew that this passageway was thus blocked, and that to 
enable the driver to take his mule from one side to the other a passage- 
way of timbers had been constructed over the "sump" or pit beneath 
the cage, and that in passing from one side to the other the mule and 
the employés were passing over this way, necessarily taking them 
beneath the cage. By constructing this provisional passageway it in- 
vited its employés to use it. Pettigrew received his injury by being 
caught under the west descending cage in attempting to pass over from 
one side to the other in the performance of his work. 

It is the established construction of said statute by the Suprême 
Court of Illinois that, it having been enacted in compliance with the 
declared public policy of the state as defined in its fundamental law, the 
défense of contributory négligence and assumption of risk on the part 
of the person injured does not lie to an action founded on the willful 
failure of the mine operator to comply with the requirements of the 
statute. This question was thoroughly discussed by the highest court 
of Illinois in Carterville Coal Company v. Abbott, 181 111. 503, 55 N. E. 
131, and followed in Western Anthracite Coal & Coke Co. v. Beaver, 
192 111. 333, 61 N. E. 336. It is true that, to make ont a case of liability 
on the part of the mine owner under this statute, it must be shown that 
his omission of duty was willful, and that the injury resulted directly 
therefrom. The term "willful" employed in this statute has been con- 
strued by the Suprême Court of Illinois in the case of Carterville Coal 
Company v. Abbott, supra. The court said: 

"Where an ovraer, operator, or manager so constructs or equips his mine 
that he knowingly opérâtes it witbout conforming to the provision of this act, 
he willfully disregards its orovisions, and willfully disregards the safety of 
miners employed tîierein. Where such owner, operator, or manager willfully 
disregards a duty enjoined on him by législation of this character, and places 
130 F.— 61 



962 130 FEDERAL REPORTEE. 

In danger the Ilfe and llmbs of those employed therein, he cannot say that, 
because one enters a mine as a miner with knowledge that the owuer has 
failed to comply with hls duty, he is guilty of contributory négligence." 

The leamed counsel for plaintiff sought in argument to évade the 
application of this statute to this instance by contending that this 
was a new mine, in the early stages of development, and that it ought 
not to be exacted or expected of a mine owner, in his relation of re- 
sponsibility to his employé, to hâve the passageway in the prescribed 
condition during such expérimental development. The évidence in this 
case shows that long prior to this accident, when the shaft was sunk 
and the levels started therefrom, the plaintiff complied with the statute 
by making a passageway 14 feet in width, and that in the fore part of 
September, 1902, the obstruction occurred from the cave-in, and that 
for six weeks the plaintiff left it in this condition, although it was 
prosecuting the work of development by hauling tons of coal from the 
extensions each day for merchandise. It was then engaged in operat- 
ing a mine. The spirit as well as the letter of the statute made it im- 
perative upon the plaintiff, as soon as it began to extend its latéral levels 
and to dig, haul, and dump the coal into the elevator crates, to provide 
this safe and commodious passageway for the cager and his mule. 
In Odin Coal Company v. Denam (111.) 57 N. E. 193, 76 Am. St. Rep. 
45, the Suprême Court of Illinois, in speaking of this statute, said: 

"Where a déclaration against a mining company alleged that plaintiff's in- 
testate came to his deatb by defendant's willful omission to comply with sec- 
tions 6 and 8, it was proper to refuse to allow offlcers of défendant to testlfy 
that they intended to comply with the statute in good faith, since the word 
'willful,' as employed in the déclaration, did not involve a charge of wrongful 
intent, but only that the omissions were conscious acts of the mind, and not 
from mère inadvertence." 

So it is held in Donk Bros. Coal Co. v. Stroff, 100 111. App. 576 : 

"The miners' act is a police régulation passed in obédience to a constitu- 
tional provision of this state, and a willful failure to obey the provisions of 
the statute has ail the force of wanton and intentional injury, in contemplation 
of law." 

The statute requiring a safe and commodious passageway means just 
what ît says. The requirement is not met, as applied to Pettigrew's 
case, by showing that he could hâve gone around from one side to the 
other of the shaft by climbing over the débris in the passageway and 
then struggling through a 15-inch hole. The mule — ^his vade mecum 
— could not be gotten through that way at ail. After the crate was 
dumped at the cage, the only way the mule could pass to the other side 
was over the improvised passageway under the cage. The mine su- 
perintendent must hâve known this. How did he expect the driver to 
get his mule over this way without going with him? The évidence 
does not disclose that the mule was an educated or trained animal who, 
by word or sign from his driver, would unattended cross over the 
bridge. The mule is a historié animal of well-known characteristics. 
He is uncertain, coy, and perverse. It is always safer to lead than 
tb push him. It might, in order to avoid passing over the bridge by 
the driver, hâve required two men to work the mule, one to urge him 
across, and the other to catch him when he had crossed. When Petti- 
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grew knew that this way was provided by his employer for performing 
his work with the mule, and was thus caught by a descending cage and 
injured, his injury was the direct resuit of the plaintifif's willful failure 
to comply with said statute. 

It is urged by plaintiiï's counsel that the provision of the policy quot- 
ed from item "b" aforesaid should be held inoperative as in conflict 
with and répugnant to the preceding gênerai statement of the policy 
that the Fidelity & Casualty Company "does hereby agrée to indemnify 
Chicago-Coulterville Coal Company against loss from common law 
or statutory liability," etc. This is immediately followed by the "Spé- 
cial Agreements." Item "a" provides that the company's liability for an 
accident resulting in injuries to or in the death of one person is limited 
to $5,000, and, subject to the same limit for each person, the total 
liability of any one accident resulting in injuries to or in the death of 
severai persons is limited to $10,000. Then "h" déclares that : 

"This policy does not cover loss from liability for Injuries as aforesaid to, 
or eaused by, any person unless his wages are included in the estimated wages 
hereinafter set forth and he is on duty at the time of the accident in an occu- 
pation herelnafter described at the place or places mentioned in the schedule. 
but drivers and drivers' helpers shall not be covered by this Insurance unless 
the number of drivers and helpers and their estimated wages are separately 
stated in the estimated pay-roll, or they are drivers and helpers of teams for 
which the assured carries concurrent Teams' Insurance in this company, nor 
in any case unless the Injured employé is on duty at the time of the accident 
at a place mentioned in the schedule ; nor for Injuries occasioned by reason 
of the failure of the assured to observe any statute afCectlng the safety of 
persons ; nor for Injuries occasioned by reason of the failure of the assured 
to observe any local ordlnance of which he bas knowledge." 

I am unable to perceive that there is any légal incompatibility or 
repugnancy between the gênerai opening statement and the provisions 
immediately following under so conspicuous a head. As well say that 
an accident policy which in its opening paragraph insures A. against 
injuries from accidentai causes could not qualify or limit this gênerai 
clause by excepting from its opération injuries to A. eaused by the dis- 
charge of his pistol while engaged in an attempt to murder some person, 
or while he was engaged in dueling, or hunting in violation of the Sun- 
day law; or that a lire policy which insures A.'s house against loss 
by fire could not, under the head of "Spécial Agreement," except from 
its opération a liability for loss by fire willfully communicated by the 
assured to his house, or from a fire communicated by known explosives 
or combustibles. The gênerai clause "against loss from common law 
or statutory liability" was neither nullified nor emasculated by the ex- 
ception, as there were left many subjects-matter upon which it could 
operate. For instance, but for the statute law of the state, in case of 
death from the accidentai injury, giving a right of action to the desig- 
nated survivors, there would be no liability on the part of the employer. 
If the injury was the resuit of the négligence of a fellow servant, there 
would be no liability of the master but for the fellow-servant statute of 
the state. As this policy contract was to apply to injuries occurring 
in a mine in Illinois, it is to be presumed that the parties were aware 
of and had in mind the pénal statute respecting the duties and obliga- 
tions of a mine owner in the particular in question. And, as there 
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could be no liability arising from this source except from the willful 
failure of duty on the part of the assured, it was peculiarly proper 
for the insurer to except such culpable misfeasance of the assured from 
the risk assumed. 

The final contention on the part of plaintiff is expressed in its reply, 
which the court permitted it to file after the hearing of the case was be- 
gun, which is as follows: 

"That If, at the time of sald accident, plaIntifC had failed to comply with 
the statutes of Illinois, as alleged in sald amended answer, then plaintiff al- 
lèges that said violation of the statutes existed at the time of the issuance of 
the pollcy sued on, and défendant company had fnll knowledge and informa- 
tion as to the condition of plaintiff's mine at said time, and issued sald policy 
with such knowledge and Information, whereby It waived the provision of said 
policy referred to in said amended answer." 

The policy contains this express provision that : 

"No condition or provision of this policy shall be waived or altered by any- 
one unless by written consent of the président or secretary of the company, 
nor shall notice to any agent nor shall knowledge possessed by any agent or 
by any other person be held to effect a waiver or change in this contract or 
in any part of it" 

The only évidence introduced by plaintifï in support of the alléga- 
tions of the reply was that of Mr. Thomas, the président of the 
plaintifï company, located at Kansas City, Mo., the substance of which 
is that he efïected this contract of insurance with Mr. Rush, who was 
the gênerai agent of the défendant company at Kansas City, Mo., and 
that Mr. Rush was aware of the fact that the plaintiff company was 
engaged in developing the mine in question as a new mine, and that it 
was not in full opération, and the like. He did not, as admitted by him 
on cross-examination, at the time of taking out the policy in question, 
advise Mr. Rush of the fact that the mine was being operated without 
the assured having complied with the statutes of the state of Illinois by 
having a safe and commodious passageway around the shaft, nor that 
the passageway which it had theretofore constructed had become and 
was then obstructed by a cave-in, as shown by the évidence in this case. 
Without, therefore, considering the provision of the contract above 
quoted respecting a waiver and notice to the agent, it is sufficient 
to say that, before a waiver can become effective, the party making 
it must be informed of the essential facts on which such waiver is 
based. The évidence falls far short of the allégations of the reply. 

It results that the issues are found for the défendant. 



BROWN v. McDONALD et al. 

(Circuit Court, B. D. Pennsylvanla. June 23, 1904.) 

No. 39. 

1. Bill dp Discovekt-J'ueisdiotion — ^Adéquate Remedt at Law. 

A fédéral court of equity will not entertain a bill of discovery, the sole 
purpose of which is to ascertain the names of alleged owners of stock of 
a corporation against whom complainant desires to bring actions for the 
collection of an assessment, where the bill shows that défendants, one of 
'whom is responsible, are also liable for such assessment, since complain- 
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ant not only has an adéquate remedv at law for the collection ot the aa- 
sessment, but, under Rev. St. §§ 858, 724 [U. S. Comp. St. 1901, pp. 659, 
583], may call défendants as witnesses in such action and require them 
to produce bocks and papers. 

In Equity. On demurrer to bill of discovery. 

Burr, Brown & Lloyd, for complainant. 

A. T. Ashton and John G. Johnson, for respondents, 

_ HOLLAND, District Judge. Thîs bill, as amended, is purely and 
simply a bill for the discovery, not of évidence to be used in the aid of 
a suit at law, but for the purpose of ascertaining the persons for whose 
account certain certificates of stock were purchased, and against whom 
the plaintiff allèges he intends to bring suit for the recovery of certain 
installments of assessment legally made upon the said stock. The 
amended bill sets forth that Arthur K. Brown, surviving receiver of the 
American Alkali Company, a corporation organized under the laws of 
the State of New Jersey, was duly authorized to levy an assessment of 
$10 per share upon the preferred stock of the said corporation, the first 
installment of which, amounting to $2.50 per share, was required to be 
paid October 21, 1901, and on November 14, 1902, the Circuit Court of 
the District of New Jersey authorized the receiver to coUect this in- 
stallment from the holders of said stock, as they appeared upon the 
books of the company on September 16, 1901, and on that date one 
William J. McDonald, one of the défendants in this case, had registered 
in his name 1,100 shares of this preferred stock. It is further averred 
that the said William J. McDonald was on September 16, 1901, and is 
now, a clerk in the employ of Sparks & Co., also défendants in the bill, 
who are stockbrokers engaged in the business of buying and selling 
stock in the city of Philadelphia, and that the said McDonald is not, 
and never was, the real owner of the 1,100 shares of the preferred otock 
in the said company, or any of them, but that they were purchased by 
Sparks & Co. for the account of persons unknown to the plaintifï, and 
were placed in the name of the said McDonald, at the order and request 
of Sparks & Co., for the purpose of concealing the names of the real 
owners thereof; that thèse undisclosed owners are liable for the 
assessments on this stock ; and that the défendants hâve been requested 
to disclose their names, but hâve refused. The plaintiff allèges he in- 
tends to bring suit against thèse unknown persons, who are the real 
owners of the stock, to recover the first installment; amounting to 
$2,750, as soon as their names are discovered. The original bill averred 
that Sparks & Co., or customers of theirs, were and are the owners of 
said stock, and prayed for both discovery and relief against them. An 
amendment was allowed in accordance with the facts above stated, and 
discovery alone is now requested. 

The bill prays (1) that the défendants be compelled to answer the 
allégations of this bill and the interrogatories, but not under oath; (2) 
that they be ordered to disclose and discover the names and addresses 
of the person or persons for whose account the 1,100 shares were pur- 
chased that now stand in the name of the said McDonald ; (3) for such 
other and further relief as the nature of the case may require. 

A demurrer was filed by the défendants to the whole of the said 
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bill for the reasons: (1) That the American Alkali Company woulS 
hâve been tstopped from questioning the title or ownership of demur- 
rant to the shares of stock registered in his name, which title and owner- 
ship had been approved of by the American Alkali Company, through 
its officers, by the issuance to demurrant, McDonald, of the various cer- 
tificates of stock referred to in the bill of complaint, under the corporate 
seal of the Company. The complainant, who acquires no greater rights 
than the American Alkali Company ever possessed, is in no position to 
question or inquire into demurrant's right of ownership. (2) As the 
statutes of this state, and also of the United States, give the complainant 
the undoubted right to call and examine as a witness either demurrant 
or Sparks & Co., as codefendants, complainant needs no discovery, and 
the bill should be dismissed. (3) The complainant is not now, and 
would not hâve been prior to the statutes allowing parties défendant 
to be examined as witnesses, entitled to the discovery prayed for, mere- 
ly in order to aid him in determining against whom to bring suit. 
(4) The averments in the bill show that the plaintiff is not in need of 
discovery, but that he is in the full possession of ail the knowledge and 
information necessary for the purpose of bringing the actions at law 
referred to by him. 

The first cause of demurrer raises the question as to whether the ac- 
tion of the officers of the company in accepting McDonald as the holder, 
together with the provisions in the charter of the alkali company, does 
not require the plaintiff to look solely to the person in whose name the 
stock was registered on the 16th day of September, 1901, for the pay- 
ment of the installments. The charter provides that: 

"Subscribers thereto shall not be liable for any balance of thelr subscrip- 
tion, exeepting upon such shares as shall stand of record on the books of the 
company In their names at the time when any subséquent assessments or calls 
are made, but the holders of such shares of record on the books of the com- 
pany at that tlme and they only shall be liable for the same." 

It is contended that as the company saw fit to accept McDonald as 
the holder of record of the 1,100 shares of its stock, and inasmuch as 
its charter limits its right to recover assessments from such holders, 
there is no obligation upon any one else to pay the same, and that 
McDonald, by becoming the registered holder, has agreed to pay such 
assessment. The company, by accepting him as such, has agreed that 
he alone shall be liable. 

The détermination of this question is not necessary to a décision in 
this case. I will state, however, that this same question was raised in 
the case of American Alkali Company v. Bean & Company, 125 Fed. 
823, tried in this court in October, 1903, before Dallas, Judge of the 
Circuit Court, who gave binding instructions for the plaintiff, and subse- 
quently, in an opinion filed at the October sessions, 1903, on a motion 
for a new trial, held that this provision should be so interpreted as to 
IJmit its application to cases of bona fide changes of ownership, and that 
it was intended that the liability of subscribers should cease upon actual, 
and not merely nominal, transfers of the shares subscribed for, and that 
upon such actual transfer the new owner would become exclusively 
liable. This case was appealed to the Circuit Court of Appeals of 
this district, and has not yet been decided. 131 Fed. . 
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The second, tliird, and fourth grounds for demurrer wîll be consid- 
ered together. They involve the détermination of the question as to 
whether the plaintiffs, upon the facts in this case, can maintain a bill 
for discovery against the défendants, with no suit at law pending against 
them, merely in order to ascertain the names and addresses of alleged 
unknown owners of the stoclc, against whom they désire to bring suit, 
vi'hen the plaintiffs already know of two parties who are liable for the 
payment of thèse installments, and either of which can be called and 
examined as witnesses, and required to produçe books and papers, un- 
der the laws of the United States. However, McDonald, for the 
purposes of this case, is to be considered as a straw man, against whom 
the plaintiff would be unable to collect the installments after judgment 
against him, but there is no allégation that Sparks & Co. are not entirely 
responsible for the payment of any judgment the plaintifïs might se- 
cure against them. 

The plaintiff is not without a complète and adéquate remedy at 
law. In fact, he would be in no better position if he were possessed 
of the information he seeks to discover. If he can recover against 
the unknown owners, he can at once, and with equal convenience, 
recover against Sparks & Co., whose responsibility is known. Can 
a court of equity, under thèse circumstances, be made the instrument 
by which plaintiff is permitted to fish out an assortment of parties, 
for the purpose of electing against which particular one he will bring 
his suit, when he already is confronted with a responsible firm, finan- 
cially able to respond to any judgment that may be secured against 
them in an action at law? Éven upon the ground of convenience 
and to avoid a multiplicity of suits, the plaintiff has no case, because 
Sparks & Co. are responsible, and it may turn out that the undiscov- 
ered persons are as irresponsible as McDonald, and, as a consé- 
quence, the information be valueless to the plaintiff. A suit at law 
against Sparks & Co. would enable the plaintiff to recover whatever 
he claims to be due, and in that proceeding, if any good purpose 
could be served, he would hâve a right to call both McDonald and 
Sparks & Co. as witnesses, and require them to produce books and 
papers, under Rev. St. § 724 [U. S. Comp. St. 1901, p. 583] ; and, 
in the event of not being satisfied by that suit, the undiscovered own- 
ers could be called on to respond, if found to be financially able. 

A number of cases are cited in support of the contention of the 
plaintiff that this bill should be sustained, and it is urged that Dixon 
V. Enoch, Iv. R. 13 Eq. 400, Post v. Toledo Railroad Company, 144 
Mass. 341, 11 N. E. 540, 59 Am. Rep. 86, and Orr v. Diaper, 4 Chan. 
Div. 93, are cases directly in point. The Dixon Case was a bill filed 
against the printer of a newspaper, by a person libeled therein, to 
obtain the name of the publisher, in order that he might bring 
suit against him. In this case there was an enactment expressly 
authorizing a bill of discovery to be filed for the purpose of ascer- 
taining the owners and publishers of newspapers in cases where they 
libeled a person. So that this bill was sustained by an express act 
of Parliament. In the Orr Case it appears that Orr was the manu- 
facturer of cotton in England, which was shipped to varions foreign 
counlries under his trade-mark. Certain other firms in England, un- 
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known to Orr, used hîs trade-mark tipon cotton which thèse un- 
known firms shipped in compétition with Orr's cotton. The défend- 
ant shipowners carried this cotton, and were in possession o£ the 
information as to the names of thèse firms who were, in violation of 
law, using the trade-mark of Orr. The shipowners, however, may 
hâve been the innocent instruments through which Orr was injured. 
A bill for discovery was filed against the owners of the ship to com- 
pel discovery of the names of thèse marchants who were shipping- in 
the défendants' vessel the goods bearing the trade-mark of the plain- 
tiff, and the bill, on demurrer, was sustained. Had Orr been unable 
to discover the wrongdoer, he would hâve been possessed of a sub- 
stantial and valuable right, without a remedy. I gather froni read- 
ing the Post Case, that the défendant was a defunct Ohio corpora- 
tion, against which creditors had secured a judgment, and whose 
ofificers and books of the company were in Boston, Mass. ; the stock- 
holders residing in Ohio, who, under the laws of Ohio, were respon- 
sible for the debts of the defunct corporation. The corporation itself 
was unable to respond to the demands of creditors, and a bill was 
filed in Massachusetts to compel the ofificers of the corporation to 
discover the names of the stockholders, in order to enforce the Per- 
sonal liability imposed upon them by the statutes of Ohio, and on 
demurrer the bill was sustained. Thèse cases are entirely différent 
from the one at bar. 

Whether or not a pure bill of discovery, such as the one in the 
présent case, could be maintained prior to the enactment of Rev. St. 
§§ 869, 724 [U. S. Comp. St. 1901, pp. 665, 583], is a question which 
will not be considered, as it is évident from a review of the décisions 
that the gênerai trend of judicial discussion and thought in the féd- 
éral courts is to the efïect that such a bill is no longer necessary, 
and will be sustained only in exceptional cases. 

In Heath v. Erie Railway Company, Fed. Cas. No. 6,307 (1873), 
i± was held that : 

"A bill of discovery Is no longer necessary, In view of the act permitting 
parties to be wltnesses, and tbat the theory and basis of a Mil of discovery 
in equlty, In aid of a défense in another suit, is that the court in which such 
other suit Is pending bas no means of compelling a discovery from the plain- 
tifC therein of the facts material to the défense." 

In Markley v. Mutual Insurance Company, Fed. Cas. No. 9,091 
(1877) it was held: 

"A bill for discovery in aid of a suit at law cannot be maintained In the ab- 
sence of allégations that It Is material that the discovery should be had, and 
that the court of law in which the case is pending cannot compel the discov- 
ery." 

And the case of Heath v. Erie Railway Company is cited to sus- 
tain that décision. 

In Drexel v. Burney, 14 Fed. 268, Chief Justice Wallace, of the 
Circuit Court, Southern District of New York (1882) said: 

"Even If formerly the complainant miglit hâve been entitled to a discovery, 
now tbat the parties can be examined in the same case as other witnesses, 
at the instance of the adverse party, there is no necessity for such relief." 
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In Ex parte Boyd, 36 L. Ed. 1200 (1882). the SupremeCourt was 
considering the question as to whether a certain provision in the New 
York Code requiring défendants in proceedings supplementary to 
exécution to make discovery as to property was applicable in exé- 
cution proceedings in the United States courts, and, in the discus- 
sion of this question, Justice Blatchford said : 

"It follows, then, that although at one time courts of equity would enter- 
tain bills of discovery in aid of exécutions at law, beeause courts of law were 
not armed with adéquate powers to exécute their own process, yet, tlie min- 
ute their powers were sufficlently enlarged by compétent authority to aecom- 
plish the same bénéficiai resuit, the jurisdiction in equity, If it did not cease, 
as unwarranted, would at least become inoperative and obsolète. A bill in 
equity to compel disclosures from a plaintiîf or défendant of matters of fact 
peculiarly within bis knowledge, essential to the maintenance of the légal 
rights of either in a pending suit at law, would scarcely be resorted to, unless 
under spécial circumstances, now, when parties are compétent witnesses, and 
can be compelled to answer under oath ail relevant Interrogatories properly 
exhlbited; nor to compel the production of books, deeds, or other documents 
important as instruments of évidence, when the court of law in which the 
suit is pending is authorized by summary proceedings to enforce the same 
right." , 

In United States v. McLaughlin (C. C.) 24 Fed. 823 (1885) Justice 
Sawyer says it is very doubtful whether a pure bill of discovery in 
an equity suit would lie at the présent day, and further states that 
the Suprême Court, in Ex parte Boyd, intimâtes that at this day bills 
of discovery are not only valueless, but obsolète. 

In Preston v. Smith (C. C.) 26 Fed. 884 (1888) Justice Brewer, 
now of the Suprême Court, said: 

"It is claimed that the bill must be sustained beeause a discovery is sought. 
I do not understand that a bill can be sustained solely for the sake of discov- 
ery — at least, that is the gênerai rule. Indeed, bills of discovery are rarely, 
of late, resorted to. They hâve fallen Into a condition of Innocuous désué- 
tude." , 

In Rindskopf v. Platto (C. C.) 29 Fed. 130 (1886): 

"A bill of discovery in aid of an exécution at law cannot be malntalned 
where fuU discovery may be compelled by examination of the adverse party 

as a witness in the suit at law." 

In Patton v. Majors, 46 Fed. 210 (1891) it was held: 

"Since, under the Revlsed Statutes of United States (section 869), either 
party may call the other as a witness, and, by subpœna duces tecum, require 
him to produce books and papers, the complainant cannot give jurisdiction 
to a court of equity, in a proceeding where his remedy is otherwise perfect 
at law, by asking for a discovery." 

In Field v. Hastings, etc., Co. (C. C.) 65 Fed. 279 (1895) it was 

held: 

"Since parties in Interest hâve been made compétent to give testimony çs 
witnesses, bills for discovery hâve become obsolète, save in exceptional cases." 

In Safford v. Ensign Mfg. Co., 120 Fed. 480, 56 C. C. A. 630 (1903) 
it was held: 

"A fédéral court of equity is without jurisdiction of a suit ta which dis- 
covery and relief are sought, but the only ground for équitable relief appears 
to be a discovery of évidence to be used in the enforcement of a purely légal 
(lemand, both beeause défendant is entitled to a jury trial on the merits, and 
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because a bill of discovery Is rendered unnecessary by Rev. St 5 724, U. S. 
Comp. St, 1901, p. 583, under which plalntlffs may compel the production of 
the required évidence In an action at law." 

The primary object of discovery was to obtain admission from a 
party which could be used as évidence against him, and the gênerai 
rule was that a discovery could not be had from persons who had no 
interest in the litigation, and who could be called as witnesses. An 
exception, however, was made in the cases of corporations, where 
answer was made, not under oath, but under its corporate seal ; and 
the practice was established of making one or more of its officers co- 
defendants, and compelling them to make disclosures of such facts 
within their knowledge as the corporation, if a natural person, could 
hâve been compelled to disclose, although their answer could not be 
used as évidence against the corporation. It is clear, however, that 
courts do not compel discovery from persons who sustain no other 
relation to the contemplated litigation or to the subject of suit than 
that of witnesses, and it is also clear that a bill for discovery cannot 
be used to enable a plaintifï to fish for information of any cause of 
action he may hâve against other persons than the défendants. 
Twells v. Costen, 1 Pars. Eq. Cas. 373; Post v. Toledo Railroad 
Company, 144 Mass. 341, 11 N. E. 540, 59 Am. Rep. 86. But where 
a plaintiff has a cause of action against persons who are defined as 
a class by statute, and the names and résidences of thèse persons are 
unknown, as in Post v. Toledo Railroad Company, supra, or where 
défendants hâve innocently become the instrument of the injury, 
which is the ground of a cause of action, and the names and rési- 
dences of the persons ofïending are unknown to the plaintiff, and 
solely within the knowledge of the défendants, as in the case of Orr 
V. Diaper, supra, such a state of facts in either case is presented that 
a court of chancery was moved to compel a discovery. 

The jurisdiction of courts of Pennsylvania as to bills of discovery, 
and the practice adopted and followed, were fuUy considered by 
Président Judge King, of the court of common pleas of Philadel- 
phia, in 1849, after the jurisdiction of thèse courts had been extend- 
.ed, empowering them to give such relief in matters of discovery of 
fact as was then possessed by courts of chancery. The chancery 
powers of courts in Pennsylvania hâve not been enlarged since that 
time, nor is there any décision in any of the courts overruling or 
modifying the principles established in Twells v. Costen, supra. This 
case is on ail fours with the one under considération, and the princi- 
ples and discussion therein contained are applicable hère. 

Demurrer sustained and bill dismissed. 
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MUTUAL LIFE INS. CO. OF NEW YORK v. BLAIR et aL 
(Circuit Court, E. D. Missouri, B. D. June 1, 1904.) 

No. 4,898. 

1. Cancellation or Instktjments— Plea jn Bab. 

Where insured died after the commencement of a suit In equlty to 
cancel the policy for fraud, but before answer, whereupon an action 
on the policy waa brought, a plea in bar alleging insured' s death, and 
the bringing and pendency of such action at law, was not available to 
présent the objection that the bill was not sustainable for want of 
equity. 

2. SaME— CONFLICTING AVEEMENTS. 

Where a plea in bar is filed to a bill In equity before answer, and its 
averments are in conflict with those in the bill, the averments in the 
bill will control, though the plea is verified. 

3. Insurance Policï— Cancellation— Pendinq Suit— Death dp Assueed— 

Effect. 

Where a court of equity had obtained jurisdiction both of the per- 
sons and subject-matter involved in a bill to cancel an Insurance policy 
for fraud prior to insured's death, the fact that insured died before 
answer, and that an action at law was immediately brought on the pol- 
icy, in which ail the défenses claimed by the insurance eompany in the 
equity suit were available, did not deprive the court of equity of juris- 
diction to proceed with the suit and détermine the controversy. 

4. Same— Adéquate Remedy at Law. 

A life insurance policy provided that, on insured's death, settlement 
should be had by the issuance of a new annuity contract, by the terms 
of which, when settlement was made, the first payaient of $10,000 was 
payable to Insured's wldow, who was to receive annual payments there- 
after if she should live, for a period of 20 years from the date of the 
settlement; and, if she died prior to the expiration of that period, her 
two children should receive the remainder of such payments, and, if 
either of them should die before the expiration of the period, the other 
should take the share of the deceased child, and, if both died before 
the end of the period, the installments remaining unpaid should go to 
the executor of Insured's estate. Helâ, that slnce the rights of in- 
sured's children and the executor of insured's estate could not be de- 
termined in an action at law on the policy brought by the widow after 
insured's death, they baving no présent right of action, such action did 
not afford insurer an adéquate remedy at law, bo as to preclude it from 
maintaining a suit in equity to cancel the policy for fraud. 

5. Samb:— Specipic Peefoemance. 

Where a life inusrance policy provided that, on Insured's death, set- 
tlement should be had by the issuance of an annuity policy to insured's 
wife, the annuity payable in 20 annual installments, either to the wife 
during her life or to her children, or to insured's executor In case of the 
death of the wife and children, such policy was in the nature of an 
agreement to grant an annuity, and was therefore a oroper subject for 
spécifie performance. 

6. Same— MuLTiPLiciTY op Suit.<3. 

An adéquate remedy at law does not exist where a multiplicity of 
actions are required to obtain complète relief. 

In Equity. On plea in bar to the jurisdiction of the court. 

On the 8th day of January, 1902, complainant and James L. Blair entered 
into a contract of insurance upon the life of said James L. Blair. This con- 

\ 6. See Equity, vol. 19, Cent Dig. % 152. 
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tract, among others, contalns the followlng stipulations and agreements of 
parties: 

"The Mutual Life Insurance Company of New York In considération of 
tlie application for this policy, which is hereby made a part of this contract, 
insures the life of James L. Blair of Kirkwood, In the County of St. Louis, 
State of Missouri, hereinafter kuown as the insured, in the sum of two 
hundred thousand dollars, for the beneflt of his wife, Apolline M. Blair, the 
beneflciary. Upon acceptance at the head office of the company In the clty 
of New York of satisfactory proofs of the death of said insured during the 
continuance of this policy, and on the surrender of this policy at said office, 
the said Insurance will be adjusted in Instalments, without interest, by the 
Issuance of an annulty contract In lieu hereof as hereinafter provided." 

Under the "provisions, requiremeuts and benefits," set forth In the cou- 
tract, there is found the following stipulation as to the annuity contract: 

"Annuity Contract Upon the surrender of this policy after acceptance by 
the company of satisfactory proofs of the death of the insured the company 
will issue a nonparticipating annulty contract, the single premium for whicii 
shall be entered In the company's books as a death claim under this policy. 
The said annuity contract shall provide as follows: 

"(a) If the beneflciary be living at the date of said annuity contract, the 
company will pay to the beneflciary on such date a flrst instalment equal 
to flve per cent, of the face amount of this policy, and thereafter on each 
anniversary of said date an Instalment of like amount without Interest, un- 
til twenty such instalments shall hâve been paid, and furthermore, the com- 
pany wUl continue the payment of such annuity In llke instalments through- 
out the remalning lifetime of said beneficiary. 

"Should the beneficiary die during the continuance of said annulty con- 
tract and before the completed payment of said twenty annual Instalments, 
the company will pay the remainder thereof, as they become due, to the 
executors or admlnistrators of the insured. 

"(b) If the beneflciary be not living at the date of said annulty contract, 
the company will pay twenty Instalments only, as above described, to the 
executors or admlnistrators of tlie insured." 

Thereafter, by agreement of the parties, the following modification of the 
terms of the contract was indorsed upon the policy: 

"By mutual consent and upon the request of ail the parties to this con- 
tract it Is understood and agreed that in the event of the death of the bene- 
ficiary subséquent to the death of the insured, and prior to the completion 
of the payment of the twenty annual instalments, the remainder of said 
instalments shall be paid when due to the insured's children, Percy A. and 
Francis P. Blair, share and share alike, or the survivor of them. If neither 
survive, then to insured's executors, admlnistrators or assigns. A. Klam- 
roth. Assistant Secretary." 

Thereafter, and on the 5th day of November, 1903, complainant filed its 
bill of complaint in this court against the assured, his wife, Apolline M. 
Blair, and his two sons, Percy A. Blair and Francis P. Blair, beneflciaries 
under the terms and modiflcatlons of the contract, for the purpose of ob- 
taining a decree rescinding the contract, and directing its cancellation and 
return to complainant upon the grounds of fraudulent représentations by 
assured In the procurement of the contract, and concealment of crimes there- 
tofore by him committed, averred to be material to the rlsk Incurred by com- 
plainant in the Issuance of the contract. 

The voluntary appearance of James L. Blair and Apolline M. Blair, his 
wife, was entered at the December, 1903, rules, and on January 4, 1904, a 
guardian ad litem was appointed for Percy A. and Francis P. Blair, they 
being minors. On the leth day of January, 1904, défendant James L. 
Blair died testate, and on February 3d thereafter, in pursuance of the stip- 
ulation of the parties, an order of revivor was entered, and the executor of 
the estate of assured, theretofore duly appointed and qualifled, entered hla 
appearance. On the 4th day of April, by leave of court, complainant filed 
its substituted bill of complaint, and défendant Apolline M. Blair withdrew 
her demurrer filed to the original bill, and ail défendants were given uiitil 
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May rules to plead to the substituted Mil of complaiut At the May rules, 
défendant Apolline M. Blair, wldow, and John F. Lee, executor of the es- 
tate of James L. Blair, flled their plea in due form, setting forth the death 
of the assured, and the bringing In the state court by the widow an action 
at law to recover the sum of $10,000 — ^the first installment alleged to be due 
and payable under the terms of the contract — and further alleging therein 
a compliance with ail the terms and conditions of the poUey requisite to be 
performed by the beneflciaries therein, the removal of that action by com- 
plainant herein (défendant therein) into this court, and praying an order 
dismissing the substituted bill of complalnt, for that, by reason of the sub- 
séquent death of assured and the institution of the action at law, there bas 
accrued and is now available to complainant a plain, adéquate, and com- 
plète remedy at law by way of défense in such action. This plea was by 
complainant set down for hearing on the 3d day of this month, and bas 
been fully presented to the court in oral argument and upon briefs flled, and 
taken and held under advisement until this day. 

Henry T. Kent and J. F. Lee, for the plea. 
McKeigham & Watts, Frederick H. Bacon, Julien T. Davis, and 
Edward Lyman Short, opposed. 

POLLOCK, District Judge. The office of the plea in this case is 
to bring before the court the fact of the death of the assured, and 
the subséquent bringing and pendency of the action at law upon the 
policy as distinct facts in bar of this suit. Farley v. Kittson, 130 U. 
S. 303, 7 Sup. Ct. 534, 30 L,. Ed. 684; Hughes v. Blake, 6 Wheat. 
453, 5 L. Ed. 303 ; Rhode Island v. Massachusetts, 14 Pet. 210, 10 
L. Ed. 423 ; Mitford on Pleading (4th Ed.) §§ 14, 219, 295 ; Story, 
Equity Pleading, §§ 649, 652. This plea does not bring before the 
court for considération the want of equity in complainant's bill. 
Rhode Island v. Massachusetts, supra; National Bank v. Insurance 
Company, 104 U. S. 54, 26 L. Ed. 693; Farley v. Kittson, supra. 
In the considération of this plea, the answer of défendants not hav- 
ing corne in, the averments of the bill are treated as confessed. 
Hence, in case facts stated in the plea, though verified, are in any 
material respect in conflict with the averments in the bill, in such 
matter the averments in the bill must control. Roche v. Morgell, 2 
Sch. & Lefif. 721 ; Farley v. Kittson, supra. 

The questions arising for considération upon this plea are: (1) 
Concedingthe complainant now has, by reason of the death of James 
E. Blair and the commencement of the action at law now pending 
in this court, a plain, adéquate, and complète remedy at law by way 
of défense thereto, as this remedy did not exist at the time of the 
commencement of this suit, will complainant be compelled to now 
abandon this suit, wherein jurisdiction over the persons and subject- 
matter of the controversy has once rightly attached, and resort to 
its défense in the action at law? If so, (2) is it shown by the facts 
stated in the plea taken in connection with the averments of the bill 
admitted because unanswered, that complainant now has a plain, 
complète, and adéquate remedy at law by way of défense in the law 
action now tendered complainant by the plea as équivalent to, and 
a substitute for, this suit in equity? 

From a considération of the many adjudicated cases referred to 
in argument by solicitors for the respective parties, and without un- 
dertaking a review thereof, it must, I think, be conceded that this 
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court had jurisdiction to entertain a bill filed for the purpose of ob- 
taining a decree rescinding the contract in question, and directing 
its cancellation and delivery to complainant at the time the original 
bill was filed in this suit ; the assured at the time being alive, and no 
other remedy for wrongs averred to hâve been done complainant 
then existent. Riggs v. Union Life Insurance Company (C. C. A.) 
129 Fed. 207; Conn. Mutual Life Insurance Company v. Home In- 
surance Co., 17 Blatchf. 138, Fed. Cas. No. 3,107 ; New York Life 
Insurance Co. v. Statham, 93 U. S. 24, 23 L. Ed. 789 ; Home Insur- 
ance Co. V. Stanchfîeld, 1 Dill. 424, Fed. Cas. No. 6,660 ; 2 Joyce on 
Insurance, § 1678; 2 Phillips on Insurance, p. 574. 

It is conclusively settled that, had this suit been instituted after 
the death of assured, this court would not hâve taken jurisdiction, 
unless, perhaps, a state of facts peculiar and extraordinary in their 
nature were set forth in the bill, constituting a défense to the con- 
tract, neither available nor présentable in a court of law. Cable v. 
U. S. Life Insurance Co., 191 U. S. 288, 24 Sup. Ct. 74, 48 L. Ed. 
188 ; Riggs V. Union Life Insurance Co., supra. 

The question presented by this plea, as now considered, is the efïect 
of the death of assured upon this pending suit after the commencement 
of an action at law upon the policy, wherein ail défenses that may be 
made to the enforcement of the contract are available. The différence 
in the right of choice of forums and remedy pursued, clearly recognized 
and firmly established by the adjudicated cases, vi'ould appear to be con- 
trolled entirely by the date of the death of assured. Nor should this 
be thought strange when it is contemplated the death of the assured 
forms the entire subject-matter of the contract between the parties; 
the happening of such death eo instante transforming the contingent 
contract existing between the insured and insurer into an absolute en- 
gagement between the insurer and third parties benefîciary under the 
terms of such contract. Such being the eftect of the death of the as- 
sured upon the right of the insured to proceed in equity to obtain a 
rescission and cancellation of the policy after death, what is the efïect 
of such death during the pendency of a suit brought to cancel the con- 
tract, where the benefîciary at once brings an action at law on the policy, 
wherein complainant may make full défense? 

The distinctions between the jurisdiction of courts of law and courts 
of chancery, as recognized and practiced in the fédéral courts of this 
country, are not merely distinctions in name or in form, but are funda- 
mental différences of substance. Fenn v. Holme, 21 How. 481, 16 L. 
Ed. 198 ; Thompson v. Railroad Co., 6 Wall. 134, 18 L. Ed. 765 ; Cates 
v. Allen, 149 U. S. 451, 13 Sup. Ct. 977, 37 L. Ed. 804; Mississippi 
Mills v. Cohn, 150 U. S. 202, 14 Sup. Ct. 75, 37 L. Ed. 1052; Green 
V. Mills, 69 Fed. 857, 16 C. C. A. 516, 30 L. R. A. 90. "Equity is the 
correction of that wherein the law, by reason of its universality, is dé- 
ficient." As shown by the history of the growth of chancery jurisdic- 
tion in England out of the strife which arose between the judges of the 
courts of law and the chancellors, there sprung the rule that, where a 
court of equity once rightfully obtains full jurisdiction over the 
parties to and subject-matter of a controversy, it will maintain such 
jurisdiction to the end of the controversy. While a court of equity 
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will not and cannot in the first instance take jurisdiction of a matter 
cognizable at law, wherein the procédure at the common law can give 
a plain, adéquate, and complète remedy, because in the trial of such 
cases the parties, by reason of the organic law, hâve a right to trial 
by jury, and the assertion of jurisdiction by a court of chancery in such 
a case would operate as a déniai of such constitutional guaranty, yet, 
where the character of the relief to which a party shows himself entitled 
from the history of his controversy, as by him stated, is of such nature 
that the law cannot grant unto him a plain, adéquate, and complète 
remedy, in such case a court of equity has a free hand, and, having 
once laid hold of the parties and their controversy, it will be retained 
in its grasp to a final conclusion of the matter. In Morley v. White, 
L,. R. 8 Chancery App. Cases, 734, Lord Justice James said : 

"I know of no authority or principle by whieh It can be established that, 
when this court has been properly applled to because there was no adé- 
quate remedy at law, the défendant can afterwards put In a plea In the na- 
ture of puis darrein contlnuance, to the efCect that, since he put In his 
answer to the original blll, he has removed the obstacle which prevented 
the plaintiff from suing at law. It would be a monstrous resuit, if, after a 
plaintiff had rightly commenced proceedlngs in this court, a défendant could 
say: 'I hâve but now reinoved the légal difficulty. Be good enough to dis- 
mlss your bill and sue me at law.' " 

See Mollan v. Torrance, 9 Wheat. 537, 6 L,. Ed. 154 ; North Chicago 
Rolling Mills v. St. Louis Ore & Steel Co., 152 U. S. 596, 14 Sup. Ct. 
710, 38 L. Ed. 565 ; Emsheimer v. New Orléans, 186 U. S. 33, 23 Sup. 
Ct. 770, 46 L. Ed. 1043 ; German Insurance Co. v. Dowman, 115 Fed. 
481, 53 C. C. A. 213 ; Security Trust Co. v. Tarpey, 66 111. App. 590. 

From the foregoing considérations, I am confident in the opinion that 
the nature of the relief sought by complainant hère is of équitable 
cognizance, that this court rightly acquired jurisdiction over the parties 
and the subject-matter of the controversy before the death of the as- 
sured, and that such jurisdiction may be retained to the end, notwith- 
standing the death of the assured. And the pendency of the action at 
law brought by the widow against complainant, even though it should 
be conceded, for the purpose of argument, that, in the action at law, 
complainant, since the death of assured and the bringing of that action, 
has, by way of défense thereto, a plain, adéquate, and complète remedy 
at law. 

But does the right of défense in the action at law brought by the 
widow against complainant, and now pending on the law side of this 
court, which right of présent défense therein is hère tendered by the 
plea as an équivalent to complainant for its bill filed in this suit, give 
complainant a plain, adéquate, complète, and sufïicient remedy at law, 
when, as will be remembered, the remedy at law which is a bar to 
équitable relief in the fédéral courts must exist on the law side of the 
same court, and be not only plain and adéquate, but complète and suf- 
ficient? Cable v. United States Life Ins. Co., 191 U. S. 388, 24 Sup. 
Ct. 74, 48 L. Ed. 188 ; Lewis v. Cocks, 23 Wall. 466, 23 L. Ed. 70 ; 
Kilbourne v. Sunderland, 130 U. S. 505, 9 Sup. Ct. 594, 32 L. Ed. 
1005 ; Gormley v. Clark, 134 U. S. 338, 10 Sup. Ct. 554, 33 L. Ed. 909 ; 
Allen v. Hanks, 136 U. S. 300, 10 Sud. Ct. 961, 34 L. Éd. 414 ; Tyler 
v. Savage, 143 U. S. 79, 13 Sup. Ct. 340, 36 L. Ed. 82 ; Walla Walla v. 
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Walla Walla Water Co., 173 U. S. 1, 19 Sup. Ct. 77, 43 h. Ed. 341; 
Smith V. American National Bank, 89 Fed. 832, 32 C. C. A. 368. 

Manifestly a solution of this problem must dépend upon a considéra- 
tion of the rights of the parties beneficiary under the terms and condi- 
tions of the contract, and the parties to and the nature of the judgment 
demanded in the pending law action. As has been seen, the contract 
provides for a settlement between complainant and the beneficiaries in 
the contract, and the issuance of a new annuity contract. By the 
terms of the original contract, when settlement is made the first pay- 
ment of $10,000 is due and payable, and the new contract agreed to be 
issued upon settlement of the original contract is to issue, providing, 
if the widow shall live for a period of 20 years from the date of such 
settlement and the making of the new contract, she will receive the 
entire sum in the 20 equal installments ; if prior to the expiration of 
that period she shall die, and her two children shall live the remainder 
of the period, they will receive, under the terms of the new contract to 
be issued, $10,000 per annum, share and share alike. If either shall 
die before the expiration of that period, the other will take the share 
of the deceased child to the end of the period, if he shall live. However, 
if both shall die before the end of that period, the installments remaining 
unpaid will go to the executor of the estate of the assured. The pending 
law action — the only action at law, if any, which may be brought upon 
the contract at this time, if properly brought and maintainable — may 
détermine the right of the widow to receive the installments due under 
the terms of the annuity contract to be issued upon the settlement so 
long as she may live, but the judgment in the action will not adjudicate 
the right of the children, or, in the event of their death before full pay- 
ment made, the right of the executor of the estate to recover, for the 
reason that they claim on a separate, subséquent, contingent contract 
from that on which the plaintiff in the action claims, and are not parties 
to the record or privies in right. Allen v. De Groodt, 98 Mo, 159, 
11 S. W. 240, 14 Am. St. Rep. 626. What amount of the entire sum 
the présent plaintifï in the law action may be entitled to receive is dé- 
pendent upon the date of her decease. The children and the executor 
hâve no présent right of action. Again, should an action at law to re- 
cover damages for the breach of the contract by complainant to issue 
the annuity contract bargained for be brought, how may the interest 
of the necessary parties plaintiff thereto be determined and shown, or 
how may the necessary parties plaintiff therein be determined? If, as 
contended by solicitors for défendants in support of this plea, the con- 
tract in suit is one for the payment of money only, ail such complications 
as suggested could not arise. But such is not the nature of the con- 
tract made. 

From a considération of the peculiar terms and conditions of the con- 
tract in suit, and the singular relations of the beneficiary and contin- 
gent beneficiaries thereto, in the event complainant shall, without just 
cause or excuse, refuse a compliance with the terms of the contract as 
written, can the jurisdiction and power of a court of equity to compel 
performance be doubted? I think not. May v. Le Claire, 11 Wall. 
217, 20 L. Ed. "50; Express Co. v. Railroad Co., 99 U. S. 191, 25 L. 
Ed. 319 ; 2 Story, Eq. Jur. § 728. The agreement in question to issue 
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the annuity contract, with ternis and conditions as stipulated, is in the 
nature of, and may be likened to, an agreement to insure or grant an 
annuity. Spécifie performance of such contracts will be enforced. 
Hébert v. Mutual Life Ins. Co. (C. C.) 12 Fed. 807 ; Croft v. Hanover 
Fire Ins. Co., 40 W. Va. 508, 21 S. E. 854, 52 Am. St. -Rep. 902 ; 
Carpenter v. Mutual Safety Ins. Co., 4 Sandf. Ch. 408 ; Wellesley v. 
Wellesley, 4 M. & C. 561 ; 5 Addison on Contracts (Sth Ed.) § 2. 

If the right of the beneficiaries to enforce compliance with the terms 
of the contract as it is written be admitted, as a necessary conclusion 
flowing from such admission their remedy on the contract lies in a 
court of equity, where such relief may be afïorded, and neither com- 
plainant nor défendant has a plain, adéquate, complète, and sufficient 
remedy at law in the action brought, or in any action at law on the con- 
tract which may be brought, for the granting of relief by way of com- 
pelling spécifie performance of a contract is peculiar to, and afïorded 
alone by, a court of chancery. 

Again, there exists no plain, adéquate, and complète remedy at law 
where a multiplicity of actions are required to obtain fuU relief. Oel- 
richs V. Spain, 15 Wall. 227, 21 L. Ed. 43. 

It follows from what has been said that the plea filed in this suit sets 
forth no suificient facts in bar of its further prosecution, hence must 
be disallowed, and is dîsallowed. 



In re HYMBS BUGGT & IMPLEMBNT CO. 
(District Court, W. D. Missouri, S. D. June 27, 1904.) 

1. BANKKUPTCY— CUSTODT OF PROPEETY— SUERENDEB BT SHEBIFF TO REOEIVER. 

The surrender by a sheriff to a receiver in bankruptcy of property whlch 
he had selzed on a wrlt of replevln, before he has made hls return, opérâtes 
as an abandonment of the selzure, and the goods are not thereafter in the 
custody of the state court. 

2. Same— Seizuees Avoided bt Bankrtjptct— Replevin. 

Bankr. Act, July 1, 1898, e. 541, § 67f, 30 Stat 565 [U. S. Comp. St 1901. 
p. 3450], whlch makes vold "ail levles, judgments, attachments, or other 
liens, obtalned through légal proceedlngs agalnst a person who is insol- 
vent, at any time wlthin four months prlor to the filing of a pétition in 
bankruptcy agalnst him in case he Is adjudged a bankrupt," covers a sei- 
zure of property on a writ of replevln. 

In Bankruptcy. On questions certified by référée. 

On the 2d day of May, 1904, Parlin & OrendorfC Company brought an action 
of replevln in the circuit court of Greene county, Mo., agalnst the bankrupt, 
Hymes Buggy & Implement Company, to recover possession of certain personal 
property, conslsting of rakes, grinders, wagons, buggies, etc., alleged to be of 
the value of $8,000, coverlng about 200 items. On receivlng the writ of re- 
plevin, the sheriff on that day went to the storehouse of the bankrupt and 
took possession by taklng the key and locklng up the store. ThIs store con- 
tained a large amount of goods of like character, marked with the name of 
Hymes Buggy & Implement Company, in addition to the goods elalmed by the 
claimant. The sheriff, with the assistance of the clalmant's agent on the 
ground, was unable to Identlfy the goods elalmed In the writ, and sent for a 
bookkeeper or salesman of the petitloner at St. Louis who arrived on the 
3d day of May, who, with the servant of the sheriff, undertook to Identlfy 
130 F.— 62 
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the goods claimed by the petitioner, and to make an Inventory of them. 
This inventory was completed on that day, and handed to the sherlff perhaps 
on the morning of the 4th of May. On the latter day proceedings in bankruptcy 
were instltuted by other creditors against Hymes Buggy & Implement Com- 
pany, on whlch it was adjudged a bankrupt; and one F. M. McDavid was ap- 
pointed reeeiver, and forthwlth exeeuted bond, and was ordered to take charge 
of the assets of the bankrupt estate. Thereupon, on the same day, the sheriff 
surrendered the possession of said goods to the reeeiver. Other facts will 
appear in the opinion of the court. Afterwards the said Parlin & Qrendorff 
Company presented its pétition to the référée in bankruptcy to hâve the prop- 
erty claimed to hâve been seized under the writ of replevin by the sheriff 
turned over to it on the ground that, the state court having first acquired juris- 
diction of the subject-matter, the goods in question were in custodia legis of the 
State court. On hearing before the référée the pétition was denied, and ex- 
ceptions taken to the action of the référée by petitioner. The questions in- 
volved hâve been certified to the judge of the court for review. 

Massey & Schmook, for claimant. 

John S. Farrington and W. A. Rathbun, for trustée. 

PHILIPS, District Judge (after stating the facts as above). The 
contention of the petitioning claimant is that the property in question 
was in custodia legis when the reeeiver in bankruptcy obtained pos- 
session under the seizure made by the sherifif in the action of replevin 
instituted in the state court ; and that, as the state court first obtained 
jurisdiction of the subject-matter in controversy, it was exclusive of 
any right of the bankrupt court to proceed to administer the property. 
If the case were to be made to turn upon the question of fact and law 
as to whether there was an actual seizure and réduction to possession 
of this property by the sheriff as against the creditors of the bankrupt 
represented by the reeeiver, it would not be free from embarrassment. 
The référée has found that the property claimed by petitioner was 
mingled and confused with a large mass of other property in the store- 
house of the Hymes Buggy & Implement Company, with no visible 
earmarks by which it was distinguishable from the mass. The only 
levy made by the sheriff was constructive, by taking the key to the 
building and locking it up, and afterwards undertaking to take an in- 
ventory. It was in fact conceded by the action of petitioner's counsel" 
and agent that included in this mass of property in the storehouse were 
goods of a similar charactef not claimed by the petitioner, and a con- 
sidérable portion thereof were by said attorney and agent ordered to 
be released in favor of other claimants. There was no ségrégation of 
the property claimed by petitioner, or removal thereof. Neither the 
sheriff nor petitioner's agent on the ground was able to identify the 
property claimed, and therefore this agent sent to his house for a book- 
keeper and salesman, who came out to attempt this work of identifica- 
tion. He and the servant of the sheriff undertook this identification, 
and to make out an inventory, which inventory was not delivered to the 
sheriff" until perhaps the morning of the 4th of May, the day of the 
institution of the proceedings in bankruptcy against the Hymes Buggy 
& Implement Company. This list did not correspond with the items 
claimed in the writ of replevin, nor accord with the list as presented in 
the petitioner's daim presented to the référée in bankruptcy. Under 
the state of proofs in the record before the court, it would be something 
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of guesswork as to what particular property the court should order 
turned over to the petitioner if his pétition were granted. 

But passing this by, it affirmatively appears from the referee's find- 
ings, and the évidence amply sustains it, that whatever possession of 
the goods the sheriff acquired under the writ of replevin was on the 
4th day of May, 1904, voluntarily surrendered by him to the receiver 
in bankruptcy. This constituted an abandonment of his seizure, and 
entitled the receiver in bankruptcy, as the représentative pro hac of 
the debtor and creditors, to receive and to hold it. It is a well-settled 
rule of law that a release of the goods levied on or seized under writ 
by a sheriff is an abandonment thereof, and invalidâtes the levy. West- 
ern v. Dorr, 25 Me. 176, 43 Am. Dec. 259 ; Dunklee v. Fales, 5 N. H. 
527 ; Bagley v. White, 4 Pick. 395, 16 Am. Dec. 353 ; Commonwealth 
V. Contner, 18 Pa. 445 ; Achiand v. Paynter, 8 Price, 95. As said by 
Lord Ellenborough in Rhodes v. Crundale, 1 Maule & Selwyn, 711 : 
"I am not aware of any case where, upon an abandonment of posses- 
sion by the sheriff, the goods hâve still been holden to remain in the 
custody of the law." Up to the time of this controversy the sheriff 
had not made his return to the court of his seizure ; and if he retums 
the fact (as he must) his return will show that he did not deliver the 
goods to the petitioner, but to McDavid, the receiver in bankruptcy; 
and therefore, as said in Commonwealth v. Contner, 18 Pa. 446, "the 
légal effect of the whole return is that there is at the time of the re- 
turn no existing levy at ail." This is sufficient to repel the petitioner's 
demand. The court does not, however, wish it understood that it is 
of opinion that the sheriff, by releasing whatever possession he had of 
the property, incurred any liability to the petitioner. On the contrary, 
his action was commendable, in my judgment, under a proper construc- 
tion of the bankrupt act. I am not unmindful of the view to the con- 
trary, entertained by judges entitled to high respect. But a consid- 
ération of the policy, purposes, and scheme of the entire bankrupt act 
has persuaded my mind that the gênerai rule that the court which first 
obtains jurisdiction of the subject-matter retains it to the exclusion of 
ail other courts which are later asked to deal with it is limited in many 
respects by the national bankrupt act. Section lia is a marked illustra- 
tion of this fact, which déclares that : 

"A suit whieh is founded upon a claim from which a discharge would be a 
release, and which is pending against a person at the time of the flling of a 
pétition against him, shall be stayed until after an adjudication or the dis- 
missal of the pétition ; if such person is adjudged a bankrupt, such action may 
be further stayed until twelve months after the date of such adjudication, or, 
if within that time such person applies for a discharge, then until the question 
of such discharge is determined." Act July 1. 1808. c. 541, 30 Stat. 549 [U. S. 
Comp. St. 1901, p. 3426]. 

No matter what the character of the suit, if the claim asserted be 
such as a discharge in bankruptcy would operate as a release therefrom, 
the bankrupt court is empowered to stay its prosecution, in further- 
ance of the policy of the act authorizing the bankrupt court to adminis- 
ter and distribute the insolvent estate. As the action of replevin might 
well be "founded upon a claim from which a discharge would be a 
release," it would seem to fall within the power given to the bank- 
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rupt court to stay such suit pending in the state court to the extent pro- 
vided in said section 11. 

In further démonstration of the purpose of the bankrupt act to place 
ail claims, judgments, liens, and process originating within four months 
preceding the institution of bankrupt proceedings against insolvents, 
under the control of the court of bankruptcy, section 67f déclares : 

"That ail levies, judgments, attachments, or other liens, obtained through 
légal proceedings against a person who Is Insolvent, at any time within four 
months prior to the flling of a pétition In banlcruptcy against him, shall be 
deemed null and void in case he is adjudged a banlirupt, and the property af- 
fected by the levy, judgment, attachaient, or other lien shall be deemed wholly 
discharged and released from the same, and shall pass to the trustée as a part 
of the estate of the bankrupt, unless the court shall, on due notice, order that 
the right under such levy, judgment, attachment, or other lien shall be pre- 
served for the benefit of the estate ; and thereupon the same may pass to and 
shall be preserved by the trustée for the benefit of the estate as aforesald. And 
the court may order such conveyance as may be necessary to carry the pur- 
poses of thls section into effect : provided, that nothing herein contained shall 
hâve the effect to destroy or impair the title obtained by such levy, judgment, 
attachment or other lien, of a bona flde purchaser for value who shall hâve 
acquired the same wlthout notice or reasonable cause for inquiry." Act July 
1, 1898, c. 541, 30 Stat. 565 [U. S. Comp. St 1901, p. 3450]. 

True it is that the term "ail levies" would ordinarily in practice ap- 
ply to a seizure under exécution for the collection of money on a judg- 
ment. But looking at the connection and the whole statute, it is diffi- 
cult to escape the conclusion that Congress employed the term "ail 
levies" in its most comprehensive sensé, covering any and ail seizures 
of property of the bankrupt within the four months' period, under légal 
process, looking to the enforcement of claims against the bankrupt 
which would be released by his final discharge. Why nullify judg- 
ments, attachments, or other liens "against a person who is insolvent, 
at any time within four months prior to the filing of a pétition in 
bankruptcy against him," and yet leave the claimant free to seize the 
property of the insolvent under replevin process? A mortgagee un- 
der the provisions of a chattel mortgage covering ail the personal prop- 
erty of the insolvent may, on default, be entitled to take possession of 
the property and sell it to satisfy his claim. If, as he might do, he 
should bring suit to foreclose, the suit could be stayed, as provided under 
section 11 ; and if he obtained judgment of foreclosure within four 
months, under section 67f, it could not be enforced by levy. Yet it is 
contended that by resorting to the action of replevin he can, within the 
four-months period, seize the property of the insolvent under process 
of a delivery order, and turn it over to the claimant, who can proceed to 
sell and transfer title, notwithstanding on the day of the seizure pro- 
ceedings in bankruptcy, in the interest of ail creditors, be instituted 
against the debtor, on which he is adjudged a bankrupt. Another 
claimant has a vendor's lien on spécifie personal property held by the 
bankrupt, which he may bring suit in equity to enforce, and obtain a 
judgment; yet, if the exécution issues thereon within the four-months 
period to enforce the judgment, it is annulled by the bankrupt act. 
Why it should hâve been in the mind of Congress to exclude the pro- 
cess of seizure in the action of replevin, to assert a claim of ownership 
and right of possession, denied by the bankrupt, and which ail the 
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other créditons may controvert, passes my understanding. There i> 
good reason why the court of bankruptcy, charged with the duty of 
marshaiing and distributing the entire estate of the bankrupt, should be 
intrusted with the function of hearing and determining the priorities 
of creditors of the bankrupt, including claimants to the possession of 
Personal property under contracts and liens, as well as any other char- 
acter of claim. The case at bar affords an apt illustration of the in- 
equality and absurdity of allowing an exemption from the opération 
of section 67f in favor of a claimant who proceeds by writ of replevin. 
The évidence in this case shows that almost simultaneously with the 
institution of the replevin suit the petitioner instituted attachment pro 
ceedings against the bankrupt, indicating that it knew of the insolvency, 
and seized goods in the mass of property in said storehouse, but with- 
out segregating them. Becoming aware, doubtless, that the seizure 
under the writ of attachment would be nullified by the institution of 
proceedings in bankruptcy, the petitioner, under advice of counsel, let 
go, and resorted to the writ of replevin, the service of which was hardly 
complète when the proceedings in bankruptcy were instituted. 

This view of the statute finds support in the opinions in the cases of 
In re Weinger, Bergman & Company (D. C.) 126 Fed. 875, and In re 
Haynes (D. C.) 123 Fed. 1001. 

It results that the exceptions taken to the referee's action in disallow- 
ing the pétition of the claimant are overruled. 



In re BRETT. 
(District Court, D. New Jersey. June 27, 1904.) 

1. BaNKEUPTCY— JUKISDIOTION. 

Jurisdiction of the subject-matter of a bankruptcy proceeding Is con- 
ferred by law, and jurisdiction of the person in a proceeding in involun- 
tary bankruptcy is acquired by the flUng of a pétition and the due 
service of a copy of the pétition and of a subpœna. 

2. Same— Amendment. 

Though a demurrer to a pétition In Involuntary bankruptcy proceedings 
be sustained, the pétition will net, as a rule, be dismissed without first 
giving the petitioners an opportunity to apply for leave to amend. 

3. Same — Negativinq Exceptions. 

The exception in Bankr. Act July 1, 1898, e. 541, | 4b, 30 Stat. 547 [U. 
S. Comp. St. 1901, p. 3423], concerning wage earners and farmérs, should 
be negatived in a pétition in Involuntary bankruptcy proceedings ; and 
this may be done elther in the express language of négation, or in any 
other language from which the inference that the alleged bankrupt Is a 
wage earner or a farmer Is necessarily exeluded. 

4. Same — Pkovablb Claim. 

An averment, in a pétition In involuntary bankruptcy proceedings, that 
one of the petitioning creditors was the owner of a promissory note, dated 
January 15, 1904, which was made by the alleged bankrupt payable to the 
creditor's order In three months after its date at a specifled bank, suffi- 
clently sets forth a provable daim. 

6, Same — Considération of Claim. 

The provision of Bankr. Act July 1, 1898, c. 547, § 57, 30 Stat 560, 561 
[U. S. Comp. St. 1901, p. 3443], requiring the considération of a claim 
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against a bankrupt's estate to be set forth and swom to, relates to the 
proof of the clalm, and not to the averments of the pétition. 

On Demurrer to Pétition in Involuntary Bankruptcy. 

Edward F. Merry and Griggs & Harding, for demurrant Paterson 
Brewing & Malting Company. 
Michael Dunn, for petitioning creditors. 

LANNING, District Judge. Three creditors hâve filed a pétition 
against John T. Brett to hâve him adjudged an involuntary bankrupt. 
Section 4b of the bankruptcy act provides that: 

"Any natural person, except a wage-earner, or a person engaged chiefly In 
farming or the tlllage of the soll, * * * owing debts to the amouiit of 
one thousand dollars, or over, may be adjudged an involuntary bankrupt." 
Act July 1, 1898, c. 541, 30 Stat. 547 [U. S. Comp. St. 1901, p. 3423]. 

Section 59b (30 Stat. 561 [U. S. Comp. St. 1901, p. 3445]) requires 
that each of the creditors filing a pétition must hâve a provable claim. 
The Paterson Brewing & Malting Company, another of Brett's credit- 
ors, has demurred to the pétition, and assigned as causes of demurrer, 
first, that there is no averment in the pétition that Brett is not a wage 
earner or farmer ; second, that it does not appear by tlie allégations in 
the pétition that the claim of George F. Whitehead, one of the three 
petitioning creditors, is a "provable" claim; and, third, that no act of 
bankruptcy has been alleged. The third cause of demurrer was not 
pressed on the argument, and is understood to hâve been abandoned. 

The demurrant insists that the first two causes of demurrer deal with 
jurisdictional defects in the pétition, and that it is beyond the power of 
the court to permit an amendment of the pétition which shall relate 
back to the time when the pétition was filed. The purport of the 
argument is that the pétition is so defective in form and substance that 
the court acquired by it no jurisdiction of the subject-matter of the 
proceedings, or of the person of the alleged bankrupt. But it is not 
the pétition that confers upon the court jurisdiction of the subject-mat- 
ter. That is done by the law. Jurisdiction of the person is acquired 
by filing a pétition, and serving a copy of it, with a subpcena, upon the 
alleged bankrupt. The demurrant by its demurrer necessarily admits 
that the pétition has been filed, and the record of the case shows that 
a copy of the pétition and the subpcena hâve been served on the alleged 
bankrupt. The court therefore has jurisdiction both of the subject- 
matter and the person. The pétition may be dismissed for grave de- 
fects, but, though defective, it may also, under the authority of gênerai 
order 11 (32 C. C. A. xiv, 89 Fed. vii), be amended, provided the peti- 
tioners shall, in their application for leave to amena, state the cause 
of th£ error in the pétition, and verify the amendment in the same man- 
ner as the original pétition was required to be verified. 

In the Williams Case, Fed. Cas. No. 17,700, it appears that on June 
22, 1874, a pétition in bankruptcy was filed against Williams and 
McPheeters, who were partners in .business, and that on June 39th 
they were adjudged bankrupts. After the proceedings in bankruptcy 
were commenced, one Ellis brought suit in a state court against the 
bankrupts, and Williams was arrested upon process issued in that suit. 
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Thereupon he applied to the bankruptcy court for an înjunction re- 
straining Ellis from prosecuting his suit. A rule to show cause being 
allowed, the bankruptcy court, on the return of the rule, stayed the 
action. The bankrupt law then in force required that the pétition 
should be signed by at least one-fourth of the creditors, the aggregate 
of whose claims should amount to not less than one-third of the prov- 
able debts. The pétition was defective, in that it did not conform to 
thèse requirements of the law. It was subsequently amended, however, 
with the consent of the court; and, on a review of the order by the 
circuit judge, it was held that the court had jurisdiction of the cause 
notwithstanding the defect in the pétition, and that the amendment of 
the pétition related back to the commencement of the bankruptcy pro- 
ceedings and gave effect to the action of the court. Accordingly the 
order of the District Court staying Ellis' suit was sustained. 

In Roche v. Fox, Fed. Cas. No. 11,974, a motion to dismiss a péti- 
tion in bankruptcy was made for want of jurisdiction, because the 
pétition was not signed and verifîed by a sufficient number of creditors, 
and for other reasons that need not now be mentioned. In the opinion 
on the motion the following language was used: 

"It is claimed that the court has not jurisdiction. Jurisdiction of what? 
ïhe law gives the court jurisdiction of the subjeet-matter before any pétition 
is filed. And the filing of the pétition, the service of process, and the appear- 
ance of the alleged bankrupt in the cause are ample to give jurisdiction of the 
jiersou. What question of jurisdiction remains? In a certain sensé, it is true, 
the court has not jurisdiction. It cannot proceed to furnish the relief prayed 
for upon a pétition whieh is demurrable in not containing ail the necessary 
nllegatlons. And the true force of the objections, to my mind, does not go to 
tlie jurisdiction of the court, but only to the sufficiency of the pétition as a 
pleading. The pétition in bankruptcy answers to the déclaration or complaint 
1n an action at common law or bill of complaint in equity. Its office is to set 
forth the cause of action. It was never yet held that a complaint in an action 
at law or suit in equity should be dismissed for want of jurisdiction in the 
court when suit has been commenced by service of process, and an attempt 
made to set out the cause of action, but the complaint is defective in some par- 
ticulars, in not containing ail the essential allégations to make a good case. 
Such defect would be good ground for demurrer, which, if sustained, leave 
would be given to amend, which, of course, could not be donc If the court had 
not jurisdiction." 

In the Pilger Case, 9 Am. Bankr. Rep. 245, 118 Fed. 206, it was held 
that a pétition might be amended to cure the defect arising from a fail- 
ure to aver that the alleged bankrupt was not a wage earner. The same 
ruling was made in the Bellah Case, 8 Am. Bankr. Rep. 310, 116 Fed. 
69, and in Beach v. Maçon Grocery Co., 9 Am. Bankr. Rep. 762, 120 
Fed. 736, 57 C. C. A. 150. 

In view of thèse authorities, the true rule doubtless is that, if the de- 
murrer in the case now in hand should be sustained, the pétition should 
not be dismissed without first giving the petitioners an opportunity to 
apply for leave to amend. If such leave should be granted, and the 
amendment be made, the pétition would be considered as valid from the 
date when it was filed. But, in my judgment, the first cause of de- 
murrer is not well founded. It is true that in pleading upon statutes, 
where there is an exception in the enacting clause, the plaintiff should 
négative the exception. 1 Chit. PI. 233; Ledbetter v. United States, 
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iro U. S. 606, 18 Sup. Ct. 774, 42 L. Ed. 1162 ; In re Taylor, 4 Àm. 
Bankr. Rep. 515, 102 Fed. 728, 42 C. C, A. 1; In re Bellah, supra. In 
accordance with this rule, the pétition must contain allégations which 
fairly négative the exception of the bankruptcy act concerning wage 
earners and farmers. The form in which the exception should be 
negatived is immaterial, It may be done in the express language of 
négation or in affirmative language, which shows that the alleged bank- 
rupt is neither a wage earner, nor a person chiefly engaged in farming 
or the tillage of the soil. In this case the petitioners hâve averred in 
their pétition that the alleged bankrupt has his "principal place of busi- 
ness" in the city of Paterson, that he "resided and had his domicile" 
there, and that he "owned and conducted" a store and saloon there. 

It was held in Beach v. Maçon Grocery Co., supra, that a pétition in 
involuntary bankruptcy, drafted in the form prescribed by the Suprême 
Court, as the pétition in this case seems to be, and containing averments 
consistent with the alleged bankrupt being a merchant, and not chiefly 
engaged in tilling the soil, was "probably sufficient." 

In the Taylor Case, supra, it was held that a failure to négative the 
exception concerning wage earners and farmers was a jurisdictional 
defect. But that remark was made to show that the right to take ad- 
vantage of such a defect in the pétition was not a mère personal privi- 
lège of the alleged bankrupt. The court said that the pétition "did not 
allège what the defendant's business or occupation was, and there was 
no allégation to show that he did not corne within the excepted classes, 
which, under the law, are too important to be wholly ignored." Had 
there been such an allégation in that case the court doubtless would not 
hâve sustained the demurrer there filed. 

The bankruptcy act should be so construed as to give full efïect to 
its purposes. One of those purposes is to exclude from the class of 
preferred creditors any person who has received frora an insolvent 
debtor, within four months before the filing of a pétition against him, 
a préférence by means of the transfer of any part of the debtor's prop- 
erty. Although the exception of the statute is not negatived in the 
pétition now under considération, in express words of négation, which 
is the form usually employed in common-law pleading, the averments 
concerning the debtor's résidence and domicile, his principal place of 
business, and his owning and conducting a store and saloon, ail in the 
city of Paterson, exclude the idea of his being a "wage-earner" or 
"a person engaged chiefly in farming," and do sufficiently négative the 
exception. 

The second cause of demurrer is that the pétition does not show 
that George F. Whitehead, one of the petitioning creditors, has a 
"provable" claim. The averment of the pétition is that Whitehead is 
the owner and holder of a certain promissory note for $100, dated Jan- 
uary 15, 1904, made by the alleged bankrupt, and payable in three 
months after its date to Whitehead's order at the Paterson National 
Bank. This is a sufficient averment. There is nothing in the bank- 
ruptcy act, or in the gênerai orders or forms prescribed by the Suprême 
Court under the authority of the act, requiring greater particularity. 
The provision of section 57 of the act (Act July 1, 1898, c. 541, 30 Stat. 
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560, 561 [U. s. Comp. St. 1901, p. 3443]) which requires the considéra- 
tion of the claim to be set forth and swom to relates to the proof of the 
claim, and not to the averments of the pétition. 
The demurrer will be overruled. 



NAX V. TRAVELERS' INS. CO. 
(Circuit Court, E. D. Pennsylvania. May 28, 1904.) 

No. sa 

1. Accident Insueance— Cause of Death. 

A death resulting from a self-lnflicted knlfe eut made by an Insured 
while trimming a corn, which was followed by blood poisoning, is one 
from an "accidentai, external, and violent" injury, within the meaninsf 
of an accident policy. 

2. Same— Notice by Benefictakt. 

Where an accident policy provides for a weekly indemuity for injury 
to be paid to the insured, and also for a sum to be pald in case of death 
to a named beneficiary, no duty to give notice to the insurer rests upon 
the latter until vested with a right or interest in the policy by the death 
of the insured. 

3. Same— Action fob Death of Insured— Questions for Jury. 

Plaintifï, who was an aged woman, was beneficiary in an accident policy 
held by her husband, but had no knowledge of its existence. She assisted 
in nursing her husband after his injury, and on his death was at once 
taken to the home of her daughter at a distance, where she remained two 
months. On her return the policy was found among the papers of the 
deceased, and notice of the death at once given to the insurer, which made 
no objection on account of her delay, but required and accepted further 
proofs as to the cause of death. Beld, that whether the circumstances 
excused the delay in giving the notice, or whether such delay was waived 
by the insurer, were questions for the jury. 

At Law. Sur motion for new trial. 
A. T. Freedley, for plaintifï. 
Franli P. Prichard, for défendant 

BUFFINGTON, District Judge. Thîs is a motion for a new trial. 
The plaintifï, the death beneficiary under an accident policy held by her 
husband, brought suit to recover $5,000 for his death, which she al- 
leged resulted from accident. The jury found in favor of the plaintifï, 
and a new trial is moved for. 

The alleged accident was a self-inflicted knife eut of the insured's 
toe while he was trimming a corn. Later, blood poisoning ensued, 
and resulted in his death. Upon the controverted question of the 
fact whether death resulted from the wound or from diabètes, the 
finding of the jury was with the plaintifï, and, being so settled, a new 
trial should be refused, unless the injury was not an "accidentai, ex- 
ternal, and violent" one within the meaning of the policy, or unless 
the court should hâve held that notice was not given by the plaintifï 
beneficiary as provided by the policy. After full considération, we 
are of opinion the court would hâve erred in taking this case from the 
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jury. That the injury in question was an accidentai, eîcternal, and vio- 
lent injury accords net only with our own views, but with well-consid- 
ered cases, of which it suffices to cite Western Commercial Travelers' 
Ass'n V. Smith, 85 Fed. 405, 29 C. C. A. 223, 40 L. R. A.' 653. 

This leaves the question of notice. It will be noted the policy pro- 
vides for two distinct claims thereunder — one by the insured for 
weekly indemnity, the other by a named beneficiary in the case of 
death. As no right or interest in the death benefit vested in the bene- 
ficiary until the death of the insured, it would seem that no duty in the 
way of notice was imposed on her until the death of the insured vested 
a claim in her against the insurer. Whatever, therefore, may hâve 
been the duty of the insured as to notice in order to secure indemnity, 
it is clear to us the notice the death beneficiary was to give was not a 
notice of the accident, but of death. Western, etc., Ass'n v. Smith, 
supra. Such being the case, should the court hâve held that the no- 
tice given by Mrs. Nax, the beneficiary, did not answer the require- 
ments of the policy ? The deceased died June 22d, and Mrs. Nax gave 
notice on August 28th following. If thèse two facts stood alone, not 
modified or affected by other facts and circumstances, we assume it 
would be the duty of the court to détermine the sufiiciency or other- 
vvise of the notice. But we are equally clear that the plaintiiï had a 
right to demand that the jury, and not the court, should pass on the 
cffect of the peculiar modifying facts and circumstances of this case. 
Among other such facts, we note that Mrs. Nax did not know she was 
a beneficiary under the policy, or of its existence; she was an aged 
woman; her husband had a trying and disagreeable illness, which she 
had helped nurse ; her daughter came from Buffalo, and, immediately 
after the funeral, closed the house and took her mother to her home. 
She remained there until August. On her return the safe in the house 
in which her husband's papers were kept was opened, and she then 
learned of the policy and at once gave notice. It will thus be seen 
that there was no actual or intentional default on her part. Her hus- 
band was a retired business man; nothing is shown that called for 
immédiate action in the settlement of his estate. Under such circum- 
stances, was it the duty of the wife at her péril immediately on his 
death to institute a search for papers? In the nature of things, had 
the insurer, when this contract was made, a right to expect that the 
widow of the beneficiary would under such circumstances make an in- 
stant examination of his papers? We must présume that such con- 
tracts were made with a view to what would be the reasonable and 
probable actions of the parties concerned under the conditions exist- 
ing when the policy matured, and were not intended to require a ben- 
eficiary to give instant notice of an unknown right ; to deny to her the 
companionship of her daughter, and change of scène and association, 
after a trying nursing period, until she had first examined the papers 
and effects of her husband. In such cases the adjudged décisions and 
text-books hold the sufficiency of the notice to be for the jurv. Peo- 
ple's Ass'n v. Smith, 126 Pa. 325, 17 Atl. 605, 12 Am. St. Rep. 870 ; 
Kentzler v. American, etc., Ass'n, 88 Wis. 589, 60 N. W. 1003, 43 Am. 
St. Rep. 934; May on Insurance, § 462; Cook on Insurance, § 115; 
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Niblack on Insurance, § 416. The consensus of thèse cases is fairly 
represented by the statement that: 

"If the notice be required to be forthvvith, or as soon as possible, or imme- 
diately, it will meet the reauirement, if given wlth due diligence under the 
eircumstances of the case, and without unnecessary and unreasonable delay, 
of which the jury are ordinarily the judges." 

It will be noted, also, that, when notice was given, the Company rested 
its défense, not on the faihire to give notice, but on the ground the 
in jury was not accidentai. It agreed to receive fuller proofs. Such 
proofs were furnished, and it was not until after November 20th, al- 
most three months after Mrs. Nax's notice, that they first raised the 
question of notice. Moreover, the notice to which tîiey then claimed 
they were entitled was not of death, to which alone, as against her, 
they were entitled, but their objection was that there was "a failure on 
the part of the beneficiary to give immédiate written notice of the al- 
leged accident, as required by the contract, which prevented the Com- 
pany from making the necessary investigation at a time when it would 
hâve been of some benefit to them." Indeed, there nowhere appears 
any objection by the défendant company to the omission of the death 
notice, but only, as we hâve seen, an insistence, after almost three 
months' delay, upon an unwarranted demand for notice of the accident. 
Under such facts no complaint can be made by the défendant that the 
question of waiver was left to the jury. 

On the whole, we are of opinion the motion for a new trial must be 
refused 



In re CALLISON. 
(District Court, S. D. Florlda. December 24, 1903.) 

1. BANKETJPTCY— iNVOLUNTAKT PeOCEEDINGS— AVEBMENT OF OCCUPATION. 

A pétition in involuntary bankruptcy should allège the occupation of 
the alleged bankrupt, showiug him to be within the class subject to such 
proeeeding. 

2. Same— Who mat Maintain. 

To entitle a créditer to maintain a pétition in involuntary bankruptcy 
against bis debtor, he must hâve been a creditor at the time the act of 
bankruptcy alleged was committed. 

In Bankruptcy. Pétition in involuntary bankruptcy by William J. 
Brake, administrator of the estate of Gérard H. Brake, deceased. On 
demurrer to pétition. 

For opinion of Circuit Court of Appeals affirming the judgment, see 
129 Fed. 201. 

The pétition in this case allèges. In substance, the gênerai jurisdictlonal 
facts, but omitting any allégation of the character of the business or occupation 
of N. A. Callison, the alleged bankrupt, and then further allèges that on the 
29th day of May, 1903, the petitioner recovered a judgment at law against de- 
fendant for $6,000 damages, which judgment remains in full force and efCect, 
unsatisfled and unreversed ; that défendant is insolvent, and on the 16th day 
of May, 1903, prior to the reeovery of such judgment, he conveyed certain prop- 
erty with the intent to hinder, delay, and defraud his creditors. 

Bisbee & Bedell, for petitioner. 

E. P. Axtell, C. D. Rinehart, and Jno. E. Hartridge, for respondent. 
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LOCKE, District Judge. There are two questions présentée! in 
the deraurrer to this pétition: 

First, should not the pétition négative the exceptions in the stat- 
ute, so as to bring the party desired to be put into bankruptcy within 
the class of persons declared to"be liable? It is a well-estabHshed 
principle in criminal pleading that ail exceptions in the statute must 
be negatived in the allégations of the pleader. Ledbetter v. United 
States, 170 U. S. 606, 18 Sup. Ct. 774, 42 L. Ed. 1163. Although, in 
pleading, it has been held by some courts that, where the validity of 
the pleading in bankruptcy is permitted to pass until testimony has 
been taken, it is too late to raise such objection as is donc hère, in 
other cases it has been declared that it is a jurisdictional question, 
and, if raised by the défendant, cannot be ignored ; in this respect 
following the requirements of criminal pleading. This has been dis- 
tinctly held in In re Taylor, 102 Fed. 728, 42 C. C. A. 1, and in In re 
Bellah (D. C.) 116 Fed. 69. This construction seems to be the better 
form of pleading, regardless of the form given for the pétition in 
involuntary cases. Form 3. It will be noticed that in the form for 
the pétition in voluntary cases (form 1) the occupation of the peti- 
tioner must be alleged, and there is no reason why a person can be 
forced into bankruptcy with any less clear and distinct averment of 
his character and occupation than can one who desires himself to 
take advantage of the bankrupt act. I think the fairest construction 
is to consider the omission in form 3 described rather as a clérical 
error, than to say that the Suprême Court intended to déclare or rule 
that it was not necessary in involuntary cases to déclare the occupa- 
tion of a person to be such as would make him liable to such proceed- 
ing. 

The second question presented by the demurrer is that the petitioa 
shows that the indebtedness of the petitioning créditer was based 
upon a judgment recovered subséquent to the act of bankruptcy al- 
leged. A literal çipplication of the language of the act would give 
to any person having a provable debt the power to put a person into 
bankruptcy for an offense committed before there were any business 
relations existing between them, and thereby obtain the power of op- 
pressive action by one party -by procuring an indebtedness, when, in 
reality, he had in no way sufïered from the act of the alleged bank- 
rupt. The same form of language in the bankrupt act of England 
and in the act of 1867 (Act March 3, 1867, c. 176, 14 Stat. 517) has 
been carefully examined, and the construction put upon it has limited 
the rights of creditors to such as held debts at the date of the alleged 
act of bankruptcy. It was so held in In re Burk, Fed. Cas. No. 2,156 j 
In re Muller, Fed. Cas. No. 9,912; Beers v. Hanlin (D. C.) 99 Fed. 
695; In re Brinkmann (D. C.) 103 Fed. 65. This appears to be 
not only the conclusion of the courts upon well-considered cases, but 
a reasonable construction. It is unquestionably based upon the well- 
established principle that creditors cannot complain of a conveyance 
by the debtor made prior to the time they became debtors, unless such 
conveyance was made with the direct purpose of defeating their claim. 
As held in Horbach v. Hill, 112 U. S. 144, 5 Sup. Ct. 81, 28 L. Ed. 
670, a créditer of a grantor of real estate, attacking the conveyance 
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as made to defraud creditors, should show affirmatîvely that he was 
a creditor of the grantor when the allégea fraudulent conveyance was 
made. 

I fail to find anything in West Co. v. Lea, 174 U. S. 590, 19 Sup. 
Ct. 836, 43 L. Ed. 1098, which in any way is opposed to this construc- 
tion. There was but one question presented in that case, viz., wheth- 
er, where a gênerai assignment had been made, it was necessary to 
show the insolvency of the bankrupt, and to this point alone the court 
seemed to address itself. The question herein pending was in no 
way presented, nor, in my view, considered. 

The fundamental object of the bankrupt act was not to correct 
abuses of fraudulent conveyances, but to equalize the distribution of 
assets, and the correction of fraudulent conveyances only cornes in 
incidentally ; and I accept the view that no creditor, not such at the 
time of the commission of an act of bankruptcy, can by himself pé- 
tition one into bankruptcy. 

It is therefore ordered that said demurrer be sustained upon the 
fîrst, second, and third grounds thereof. 



THE WINFIELD S. OAHILIi, 

THE BERKS. 

(District Court, E. D. Pennsylvanla. June 6, 1904.) 

No. 91. 

1. CotMsiON— Delawaee Rivée— Vessei, on Whong Side of Channel. 

A vessei passing from Phlladelphia down the Delaware river on the left 
or New Jersey side assumes the risk incident to being on the wrong side 
of the channel, and Is required to exercise extra précautions to avoid 
collision with vessels coming up which are rlghtfully on that side. 

2. Same— Steam Vessels Meeting— Insufficient Lookout. 

A tug with a high-bowed barge on her side, which obscured her star- 
board light, passing down from Philadelphia on the left-hand side of the 
channel, and the barge, which carried no slde-lights, held in fault for a 
collision with a tug coming up with a tow, on the ground of the want of 
proper llghts, and that they failed to maintain a proper lookout, especially 
required, since they were on the wrong side of the channel, by reason of 
which they did not see the approacbing tug, nor hear her signais for 
passing. 

In Admiralty. Suit for collision. 

Curtis Tilton, for libelant. 

Willard M. Harris, for respondents. 

HOLLAND, District Judge. Lewis Boyer, as managing owner, 
files this libel to recover the damage caused the tug John B. Patton 
as a resuit of a collision with the barge Berks on the Delaware river 
on November 28, 1900, about 6 o'clock p. m., nearly opposite Cooper's 
Point, on the New Jersey side of the channel. The testimony in this 
case, as usual, is somewhat conflicting, although it plainly appears 
from that given by disinterested witnesses and the circumstances of 
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the case that the respondents are responsible for this collision. On 
the night of November 28, 1900, Harry T. Trout, the master of the 
tug John B. Patton, had in tow, on her starboard side, the Em- 
pire City, a low-deck barge, and was proceeding up the Delaware 
river on the right-hand side of midchannel, bound to the Gashouse 
Wharf, at Tioga street, in the port of Philadelphia. Her side lights 
were properly set, in accordance with the rules, and burning brightly ; 
her towing lights were in their proper places ; and the captain him- 
self was in the pilot house on the lookout. Between 5 and 6 o'clock 
of the same evening the tug Cahill, with the barge Berks in tow, left 
Fier 16 of Port Richmond, in the city of Philadelphia, and proceeded 
down the Delaware river, also on the Jersey side of midchannel. The 
Berks is a very large barge, with a high bow, and was towed this 
night on the starboard side of the Cahill, without side Hghts as re- 
quired by the rules. The Cahill, however, had her green light on 
the starboard, and red light on her port, side ; but thèse were some- 
what obscured from ahead by the high sheer of the Berks bow, and 
there was no lookout on the Berks, as the captain and the only other 
employé, the cook, were eating supper at the time of the collision. 
The captain was in the pilot house in charge of the tug Cahill, and 
Harb H. Hickman, the mate, was on the bow of the upper deck of the 
tug Cahill, standing forward of the pilot house, on the lookout. As 
the Cahill, with the Berks in tow, and the Patton, with the Empire 
City, approached each other, the captain of the Patton noticed the 
vv-hite tov/ing lights of the Cahill, and gave the signal of one blast of 
his whistle to dénote that the Patton was keeping to the right, and, 
at the same time ported his helm. Receiving no signal in return 
from the Cahill, he gave a second signal of one blast, and kept to the 
right. The captain of the Cahill failed to see the Patton or respond 
to the signais, but kept on his course. As there were no side lights 
to be seen on the Berks, and the Cahill's side lights were obscured 
by the high bow of the Berks, and nothing visible to the captain of 
the Patton, excepting the towing lights on the Cahill, he was unable 
to détermine which way the Cahill and Berks were going, and at the 
time he gave the second signal the Patton was so close to the Berks 
that he was unable to avoid the colHsion. The stem of the Berks 
came in contact with the Patton on the port bow, a few feet aft the 
stem, at an angle of about 45 deg., which shows that the captain of 
the Patton was endeavoring to pass the object ahead of him on his 
port side, as the two signais which he had given indicated. If the 
parties in charge of the Cahill and the Berks had maintained a proper 
lookout, although they were on the wrong side of the channel, this 
collision -Çvould hâve been averted. The fact alone that they were 
on the wrong side of the channel, to wit, the Jersey side, going down 
the river, should hâve suggested an extra précaution in their lookout 
for vessels coming up; and, while there is some évidence in this case 
that it is a custom to take the short eut at this point where there is 
a bend in the river, yet it is not sufficient to estabUsh this custom as 
a right, and those who take this side take the risk in doing so. The 
claim by the respondents that immediately before the collision the 
Patton was off to the starboard side of the Berks, and suddenly 
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sheered around to the Jersey side, so that the barge struck her at 
right angles, is not supported by the évidence, as it is established that 
the Empire City parted her towing Unes as a resuh of the impact, 
and passed up the river on the port side of the Cahill — a circumstance 
showing clearly that the barge and the tug came together more nearly 
head-on than at right angles. 

Thèse facts lead the court to the conclusion that the fault lay en- 
tirely with the Berks and the Cahill, and a decree, therefore, may be 
entered in favor of the libelants for damage and costs. 



H. C. JUDD & ROOT v. NEW YORK & T. S. S. CO. 

(Circuit Court, E. D. Pennsylvania. May 31, 1904.) 

No. 7. 

1. Evidence— Relevanct to Issues. 

In an action against a carrier to recover for goods lost by flre while 
stored in a warehouse, througli the alleged négligence of défendant in 
storing them in an unsafe place, évidence is admissible sliowing the con- 
dition of surrounding buildings, or that smoking in the locality had been 
prohibited by a city ordinance, as bearing on the issue as to such négli- 
gence. I 

2. Samb— Admissions. 

An insurer which by payment of a loss bas become subrogated to a right 
of action of the insured against a third party must recover thereon, if 
at ail, in the right of the insured alone, and its own déclarations or ad- 
missions are not admissible against such right 

At haw. On motion for new trictl. 

See 128 Fed. 7, 

Francis S. Laws and John F. Lewis, for plaintifï. 
N. Dubois Miller, for défendant. 

J. B. McPHERSON, District Judge. In my opinion the defend- 
ant's reasons for a new trial ought not to prevail. The Aranzas Pass 
Railway Company's bills of lading were admitted solely as part of 
the history of the case, and nothing whatever was fsredicated upon 
them. The jury was told that by thèse bills the wool was simply 
brought to Galveston, where it was delivered to the défendant, who 
thereupon issued its own bills of lading therefor, and that under thèse 
second bills the défense was taken. The testimony concerning the 
Moody Compress was relevant, I think, because the building was 
upon the wharf, although it did not directly face the water, and was 
a warehouse in which cotton was stored. Testimony was ofïered con- 
cerning every other building from one end of the wharf to the other, 
and why the condition of this warehouse should not be described, al- 
though it was not only a warehouse, but also a place where the cotton 
was compressed into smaller baies, I am unable to see. It formed 
part of the surroundings of the two warehouses that were burned, and 
the wharf front could not be fully described without referring to it. 
The municipal régulations with regard to smoking on the wharf 
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seemed to me to be admissible as tending to show tlie bazardous 
character of the place. If the councils of the city of Galveston 
thought the condition of things dangerous enough to call upon them 
to pass an ordinance prohibiting smoking, while it may be true that 
the ordinance was only an expression of their opinion on the subject, 
it seems to me to be an expression of opinion that was both com- 
pétent and relevant. 

The rejected évidence with regard to the insurance rates was de- 
clared to be incompétent by the Circuit Court of Appeals in the opin- 
ion reported in 1S8 Fed. 7, for several reasons, one of which — its 
relevancy — was not at ail affected by the oiïer to show that the Insur- 
ance Company of Nortli America had paid the plaintiflE's claim and 
was in full control of the présent suit. The paragraph of the opinion 
that begins at the niiddle of page 13 states the view of the court 
upon this subject, and is independent of, and additional to, what is 
stated in the paragraph preceding. Moreover, even if the insurance 
Company had paid the money and was in full control of the case, it 
would stiil be true that they must recover, if at ail, upon the plaintiff's 
right and upon that alone : Mobile Ry. Co. v. Jurey, 111 Û. S. 584, 
4 Sup. Ct. 566, 28 L. Ed. 527 ; Phœnix Ins. Co. v. Erie Transporta- 
tion Co., 117 U. S. 312, 6 Sup. Ct. 750, 1176, 29 h. Ed. 873; St. 
Louis, etc., Ry. Co. v. Ins. Co., 139 U. S. 223, 11 Sup. Ct. 554, 35 L. 
Ed. 154; United States v. American Tobacco Co., 166 U. S. 468, 17 
Sup. Ct. 619, 41 L. Ed. 1081. It is this right to which the insurance 
company has been subrogated, if the plaintifï's claim has been paid, 
and, after carefui reflection, I do not see that any déclaration of the 
company concerning the safe or the hazardous character of the 
warehouse could be admissible in any aspect against such right. The 
foregoing décisions are, I think, conclusive on this point. 

The question which is sought to be raised by the twenty-fourth rea- 
son for a new trial need not be considered. This reason was not 
filed within the time prescribed by the rules of court, and under the 
circumstances I think it would be undesirable to consider the ques- 
tion. Permission to file the reason is accordingly refused. 

The motion for a new trial is overruled, and judgment may be en- 
tered on the verdict in favor of the plaintiff. 



GOKEY V. BOSTON & M. R. CO. 

(Circuit Court, D. Vermont. June 8, 1904.) 

L Fedebal Cotibts—Peocess—Seevice— Rules— State Laws. 

Rev. St. I 918 [U. S. Comp. St. 1901, p. 685], provides tliat fédéral courts 
may make rules directing the return of writs, for the advaneement of jus- 
tice and the prévention of delays, under which a fédéral court sitting in 
Vermont adopted a rule providing that ail processes shall be returnable 
to the next term, if there be time for seasonable service thereof, according 

H 1. State laws as rules of décision in fédéral courts, see notes to Grifïin v. 
Overmau Wheel Co., 9 C. C. A. 548; Wilson v. Perrin, 11 C. C. A. 71; Hill T. 
Hite, 29 C. C. A. 553. 
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to the laws of the state. Held, that notwithstanding Rev. St. I 914 [TT. S. 
Comp. St. 1901, p. 684], requlrlng the practice, pleadings, forais, and modes 
of proceedlngs In civil causes, other than equlty and admlralty causes, to 
conform to the practice in state courts of record, a writ of attachment 
Issued by sueh fédéral court, dated 22 days before, and made returnable 
at the succeeding term under sueh rule, was valid, though It dld not com- 
ply with the state statute requiring state writs to contaln a direction (or 
service and return within 21 days after date of the process. 

Harland B. Howe, for plaintiff. 
George B. Young, for défendant 

WHEELER, District Judge. The statutes of the United States 
require the practice, pleadings, and forms and modes of proceeding 
in civil causes, other than equity and admiralty causes, to conform, 
as near as may be, to those of like causes at the time in the courts of 
record of the state. Rev. St. § 914 [U. S. Comp. St. 1901, p. 684] . 
Those in the state now require writs in sueh cases as this to contain 
the direction, "Fail not but service and return make within twenty- 
one days from date hereof," and require the writs to be served within 
21 days from date, and the défendant to enter an appearance within 
42 days. Rule 8 of this court, made before the présent law of the state 
in this respect, requires that "ail mesne process shall be returnable to 
the next regular term, if there shall be time for seasonable service 
thereof according to the laws of this state." The writ in this case is 
one of attachment, dated 22 days before, and made returnable at this 
term, and was served by attaching the property of the défendant. At- 
torneys appeared for the défendant on the first day of the term for 
the purpose only of filing a motion to dismiss and a plea in abatement, 
and did file sueh a motion, founded upon the form of the writ, except 
where it contained issuable allégations not allowable in sueh motions, 
and a plea in abatement on account of the service. The plaintifif has 
fîled a replication to the plea, not yet answered, and a motion to dis- 
miss the defendant's motion, as incompatible with the plea, and thèse 
motions hâve been heard. 

Apparently, the defendant's motion to dismiss should not be dis- 
missed, whatever the eflfect of that and the plea may be upon each 
other, but should stand for what it amounts to, as it cornes up for 
hearing before the plea. A defect in the writ apparent on its face may 
be reached in this way. It properly now raises the question whether 
this is a good writ. This question would be more serious and difïi- 
cult but for section 918, Rev. St. [U. S. Comp. St. 1901, p. 685], which 
provides that the several circuit and district courts may, from time 
to time, "* * * make ruies and orders directing the returning 
of writs and processes * * * as may be necessary or convenient 
for the advancement of justice and the prévention of delays in pro- 
ceedings." In the state courts there are but two terms in a year, hav- 
ing jurisdiction of sueh cases, and it appears to hâve been thought 
best to hâve writs returnable oftener ; but this court has three regu- 
lar terms in each year, and it has not been considered that to hâve 
writs returnable oftener would be advantageous for the advancement 
of justice or the prévention of delays. Therefore the rule requiring 
•uch process to be returnable at the regular terms has been retained 
130 F.— 63 
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without change. That this course is proper seems to appear not only 
from the words of the statutes, but from Shepard v. Adams, 168 U. 
S. 618, 18 Sup. Ct. 314, 42 L,. Ed. 602, where a summons made return- 
able according to a rule of the fédéral court, and not in conformity 
with a changed state statute, was, after full examination of the sub- 
ject, upheld. 

Upon this view, this writ appears to be regular and good, and the 
defendant's motion to dismiss must be overruled. The plea in abate- 
ment must remain for termination in an issue of fact or of law. Mo- 
tion to dismiss overruled. 



GOKET V. BOSTON & M. R. CD. 
(Circuit Court, D. Vermont. July 9, 1904.) 

1. ATTACHMENT— WeITS— SeBVICE— COEPOEATIONS. 

V. S. 21, provlding that the word "person" shall Include bodles polîtic 
and corporate, and section 1109, declarlng that, when the goods or chat- 
tels of a person are attached in tlie suit of another, a eopy of the attach- 
ment and a Ust of the articles attached, attested by the offlcer serving the 
same, shall be delivered to the party whose goods are attached, or to his 
agent or attorney In possession thereof, authorize the issuance of wrlts 
of attaehment against the property of corporations. 

2. Same— Railkoads— Lessees— Persons to Recetve Service— Statutes— Con- 

bteuction. 

V. s. 3948, providlng for the appolntment by the lessee of a railroad 
wlthln the state of a person résident therein on whom process may be 
served, and section ,3949, declaring that, on fallure to appoint such a per- 
son, process may be served by leavlng a copy with the station agent or 
dépôt master in the employment of the lessee, furnisbes an additional 
mode of service to that provided by section 1109, authorizing attaehment 
by leaving a copy with the party whose goods are attached, and provlding, 
If he Is not an inbabitant of the state, such copy shall be left with hls 
known agent or attorney, or, for want thereof, at the place where such 
goods or chattels are attached, and does not requlre service of an attaeh- 
ment by leaving a copy with the persons provided by section 3949, 

Harland B. Howe, for plaintifï. 
Geo. B. Young, for défendant. 

WHEEIyER, District Judge. This cause has now been heard on 
demurrer to a replication to a plea in abatement for defective service 
of the writ. The writ issued and was served as an attaehment. The 
Vermont statutes provide : 

"Sec. 1109. When the goods or chattels of a person are attached at the suit 
of another, a eopy of the attaehment and a list of the articles attached, at- 
tested by the oflâcer serving the same, shall be delivered to the party whose 
goods or chattels are so attached, or left at the house of his then usual abode, 
as directed in the service of summons, and If such person is not an Inhabitant 
of the state, such copy shall be left with his known agent or attorney, and for 
want thereof, at the place where such goods or chattels were attached." 

"Sec. 21. The word person may extend and be applled to bodles corporate 
and politic." 

7 1. See Corporations, vol. 12, Cent Dig. § 2007. 

If 2. Service of process on foreign corporations, see note to Eldred v. Palace 
Car Co., 45 C. C. A. 3. 
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Under thèse statutes, writs of attachment properly issue against 
the property of corporations. Dow v. School Dist., 46 Vt. 108. 
The marshal's i-eturn showing the service made is : 

"United States of America, District of Vermont — ss. : At Lyndon, in sald 
district, on this the second day of May, A. D. 1904, I made service of this writ 
by attaching as the property of the within-named défendant, The Boston & 
Maine Railroad Company, its locomotive engines numbered 650 and 651, the 
same being designated to me as the property of the said B. & M. B. R. Co., by 
H. E. Folsom, one of its accredited agents and a Division Superintendent with- 
in said district. On the same day I made further service hereof by leaving 
a true and attested eopy of this writ in the hands of the said H. E. Folsom, 
agent and Superintendent aforesaid, at his ofiice at Lyndonville, in said dis- 
trict, wlth my doings thereon indorsed, 

"Attest Horace W. Bailey, 

"United States Marshal." 

The plea fully dénies any other or différent service, and allèges that 
défendant was a nonresident lessee in possession of, and managing 
and operating, a railroad in this state, and that Folsom was not at 
the time of the service, and never "has been, a person residing within 
the State of Vermont, upon whom service of process issued against 
this défendant may or might be made." The replication allèges that 
Folsom was at that time "a person residing within the state of Ver- 
mont, upon whom service of process issued against this défendant 
might be legally made, to wit, as agent of this défendant." It is to 
this that the défendant has demurred. 

It is doubtful whether a replication to a plea in abatement is ever 
necessary, for, in the strictness required of such a plea, whatever 
might be brought forward by replication that would help the process 
should be met by the plea, or that would itself be bad. But if a rep- 
lication to the plea, instead of a demurrer, is filed, if of itself bad, it 
might be good enough for a bad plea. The statutes of the state (V. 
S. 3948) provide for the appointment by such a lessee of a person rés- 
ident in the state upon whom service of process may be made. The 
known agent of a noninhabitant, with whom the copy of an attach- 
ment and a list of the articles attached may be left, may not be a per- 
son upon whom, by appointment, service of process generally may 
be made. Folsom may hâve been such an agent about this property 
attached, and not such an appointed person for service of process 
upon. And leaving a copy in the same custody as that of the goods 
or chatteîs attached would be leaving it at the place where they were 
attached, although the custodian may hâve no other agency. Hill v. 
Warren, 54 Vt. 78. The division superintendent of the railroad of the 
défendant, designating the locomotives attached as its property, 
might well be taken to be the known agent, or the accredited agent, 
as styled by the marshal, of the défendant, about the custody of those 
articles, and leaving a copy of the attachment and a list of them with 
him would be a leaving with the known agent of the défendant within 
the meaning of that statute, or at the place where they were attached 
within the same meaning. The statutes provide (V. S. 3949) that, on 
failure to appoint such a person for receiving service of process, it 
"may be made by leaving a copy of the process with a station agent 
or dépôt master in the employment of" the lessee. The plea allèges 



996 130 FEDERAL REPOETER. 

that the défendant had at the time of the service many station agents 
and dépôt masters in its employment in this state, to wit, 25, with 
whom a copy might hâve been left, and that Folsom was not one of 
them. But this statute only furnishes an additional mode of service, 
generally, and does not require service of an attachment to be made 
upon station agents or dépôt masters, nor supersede service of such 
process in the mode otherwise provided. 

The plea was bad for not denj'ing Folsom's agency about, or cus- 
tody of, the property, and the replication bringing that agency for- 
ward is good, or good enough for such a plea. 

Demurrer overruled, and replication adjudged sufEcient. 



THE TRANSIT. 

THE MONTAUK. 

<DlstrIct Court, E. D. New York. January 2, 1904.) 

1. CoixisiON— Steam Vessels Crossing in Bast Rivée— Négligent Naviga- 
tion IN NiGHT. 

The tug Transit backed out of a slip In Bast river In the night as the 
tug Montauk was comlng down with two car floats on her port side. The 
Transit gave her a signal of one whistle, which was assented to, and 
started to cross abead, whlle the Montauk ported and slowed. When the 
Transit had partly crossed, she saw for the flrst tlme a ferryboat east 
and nearly abreast of the Montauk, and, being unable to cross ahead of 
such boat, attempted to pass between the two, coming into collision with 
the Montauk's tow. The tlde was flood. The channel was about 1,500 feet 
wide, and the Montauk and her tows were in about the center of the west 
side. Held, that the Transit was in fault for attempting to cross the 
Montauk's bows, without knowing that there was no vessel on the other 
side, when she might hâve waited ; that the Montauk, whlle properly 
handled, was chargeable with contributory fault for not being in the center 
' of the channel, as requlred by the local statute, in whlch case the Transit, 
which was intending to go up the river* would bave passed on the west 
side of her. 

In Admiralty. Cross-libels for collision. 

Wheeler, Cortis & Haight (Mr. Haight and Mr. Smith, of counsel), 
for McLaren and the Montauk. 

James Armstrong (Mr. Brown and Mr. Gove, of counsel), for Phil- 
adelphia & Reading Ry. Co., and the Transit. 

THOMAS, District Judge. In the early morning, just before the 
day viras breaking, and when only lights could be seen at a distance, 
the tug Transit, having put her tow in the slip at Stanton street, back- 
ed out from the slip between Piers 61 and 63, so that her stern was 
carried by the strong flood tide up the river, and thereupon she went 
to port, with the intention of crossing the bow of the Montauk, and 
turning then upstream to Fourteenth street. She had already seen 
upriver the Montauk, coming down with two car floats on her port 
side, and as the Transit was turning, or as she started across stream, 
she gave the Montauk one whistle, which indicated her désire to cross 
the Montauk's bow. The Montauk answered with one whistle, port- 
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ed somewhat, and slowed. Before the Transit could effect her pas- 
sage across the Montauk's course, she discovered a steamboat going 
down the river on a course about 25 feet to the port of the Montauk. 
The master of the Transit saw at once that he could not pass the fer- 
ryboat, so he exchanged two whistles with her, attempting to go be- 
tween the Montauk and Transit, where there was about 25 feet of 
space, but his port side came in contact with the port corner of the 
port fîoat of the Montauk, whereby both vessels were injured. Hence 
the above actions. 

The Montauk was 300 or 350 feet in the river, and her own beam 
and that of her tows would make perhaps 100 feet more. The river 
at that point is about 1,900 feet wide, and the distance between the 
piers on each side of the river is about 1,500 feet. It was dark, and 
the vessels could Judge of each other's position only by lights. The 
Transit was in a safe position to await the Montauk's passage. The 
pilot of the Transit alone was on actual duty, although two deck 
hands were about, but not relied upon to help for the purposes of 
lookout, nor did they. The évidence tends to show that the pilot of 
the Transit did not look diligently for any other vessel than the Mon- 
tauk. It is inferable that, had he looked carefuUy, he would hâve seen 
at least the upper lights of the ferryboat, which he did not discover 
until she was about 200 feet upstream from him, and had nearly pass- 
ed the Montauk's tow. The pilot of the Transit chose the perilous 
course of crossing on a strong flood tide ahead of a large and un- 
wieldy tow, seen upstream at a distance of some 600 or 700 feet. Un- 
der such circumstances he should hâve used more than usual care to 
assure himself that the way was clear outside of the Montauk and her 
tow. He did not use such care, as is evidenced by his failure to make 
discovery of any part of the ferryboat until she was only 200 feet away 
from his projected course across the river. If he could not see over 
the float, he should not hâve attempted to cross her bows in ignorance 
of what might be beyond. He had no right to go forward trusting 
to the chance that there would be nothing in his way. Considering 
the conditions, the pilot of the Transit acted with too little circum- 
spection, and his fault contributed to the accident. 

The next question is whether the Transit's négligence was the sole 
cause of the collision. The Montauk is criticised for not stopping, or 
for not stopping earHer. This is an attempt to demand that the Mon- 
tauk should, in the darkness, hâve grasped the resuit of the Transit's 
fault, and avoided the conséquences, and by some action on her part 
not required by the Transit's signal. The Transit asked the right to 
cross the Montauk's bow, and it was accorded. The Hollins was be- 
hind the Montauk, and hence out of her view, while the Transit had 
both the duty and better opportunity of seeing her until she came 
alongside. It is considered that, when the danger was threatened, the 
Montauk did ail that was demanded of her. She slowed, stopped, and 
backed, to help ward ofï the injury arising from the Transit's culpa- 
bility. The Transit initiated the maneuver and acted. No harm 
would hâve arisen from the plan concerted by the two vessels. The 
cause of the collision was the introduction of a new élément, to wit, 
the présence of the ferryboat. It disconcerted the plans that were 
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well enough conceived, as between the Transit and Montauk, but the 
présence or absence of this very élément should hâve been discovered 
by the Transit before she initiated or attempted the maneuver. The 
Montauk acted in good faith, and her action is not impugned by the esti- 
mâtes of times and distances upon the trial, showing what it was possi- 
ble to do. 

But did the Montauk's proximity to the New York shore contrib- 
ute to the accident? The navigable part of the channel is said to be 
1,450 feet. The captain of the Montauk stated that he was 300 or 350 
feet from the New York shore. Hence the Montauk had about 735 
feet on the New York side of the center Une of the river. If allow- 
ance be made for the beam of the Montauk herself and her floats, the 
port side of the fîoat was about 270 or 300 feet from the center of the 
river ; that is, the Montauk was navigating about in the center of the 
New York side of the river, rather than the center of the river, and 
the Hollins was some 35 feet outside of her. Of course, that was not 
a compliance with the statute. But it is urged that the position of the 
Montauk did not contribute to the accident. If the Montauk had 
been in the position demanded by the statute, the tug would hâve 
gone about on the inside of her, and passed under her stern. It is 
urged that there was room to do this at the time. But the Transit 
couid not détermine very accurately whether she had space enough 
to go about, swinging her whole length up the river. The tide was 
running strong, and under the circumstances it cannot be said that 
this was a better alternative than her attempt to cross the Montauk's 
bow. It would seem that her best choice would hâve been to remain 
where she was ; but both she and the Montauk agreed otherwise. In 
the second place, the Montauk, from her position, blanketed the fer- 
ryboat, so as to diminish the opportunuity of the pilot of the Transit 
to see her. While it is believed that he could hâve seen her by the use 
of much diligence, or, in case of his inability to see, should not hâve 
attempted to cross, yet he may hâve confused her upper lights with 
those of the Montauk; and in any case, had the Montauk been out 
of the way, the ferryboat would hâve been easily seen. In that case 
the Transit would not hâve been rash enough to attempt to pass in 
front of the rapidly moving ferryboat. The fact was that the Mon- 
tauk's présence aided the necessity of the Transit trying to pass be- 
tween two vessels within an unlawful distance from the shore. The 
congestion was such that it could not be done, and the accident hap- 
pened. The statute was intended to prevent just such happenings. 

The conclusion is that the Montauk, by her violation of the statute, 
contributed to the accident ; hence the damages and costs will be di- 
vided. 
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MANCHESTER S. S. CO., Limited, v. I. M. PARR & SON, Limited. 

(District Court, E. D. Pennsylvania. June 9, 1904.) 

No. 67. 

1. Shipping— Chabteb Pabty— Time or Vessel's Akeival for Loadina. 

Under a provision of a cliarter party for ttie carrying of a cargo of 
grain, to be loaded at Philadelphia, that "in the event of the steamer not 
being ready for cargo on or before February 28, 1897, rate of freiglit to be 
one and one-lialf penny less," ttie vessel was in time when she arrived on 
the forenoon of February 28th, and was ready for cargo, altliough it was 
on Sunday, and by tbe law of the port she could not be loaded on that day, 
and notice was not given the charterer until the next morning. 

In Admiralty. Suit to recover balance of freight. 

J. Warren Coulston and Willard M. Harris, for libelant. 
J. Rodman Paul and Howard H. Yocum, for respondent. 

HOLLAND, District Judge. This libel was filed by the owner of 
the steamship Manchester on December 2, 1897, for the recovery of 
four hundred and forty dollars ($440), a balance due for a cargo of 
grain shipped from Philadelphia to a port in the United Kingdom of 
Great Britain in March of that year, under a charter party executed 
in Philadelphia January 30, 1897, by authorized agents of the parties 
thereto. The Manchester, then trading, was to proceed to Philadel- 
phia with ail convenient speed, and there to load a "full and complète 
cargo of wheat ^°Voi" indian corn ^^^/ot rye," and, being so loaded 
therewith, to pr-oceed direct to Queenstown, Falmouth, or Plymouth 
for orders, with the further stipulation that, "if ordered to a direct 
port in the United Kingdom [as was subsequently done] three shillings, 
one and one-half pence for each and every quarter of four hundred 
and eighty pounds, EngHsh weight, was to be paid as freight, deliv- 
ered in full of port charges and pilotage on unloading and right de- 
livery of the cargo in cash." The charter party further provides that, 
"should the steamer not be ready for cargo at her loading port on or 
before the Twentieth day of March, 1897, the charterers, or their 
agents, to hâve the option of canceling this charter party at any time 
not later than the day of the steamer's readiness," and, "in the event 
of steamer not being ready for cargo on or before February 38th, 
1897, rate of freight to be one and one-half penny less." 

It appears from the évidence in this case that the respondents were 
engaged in shipping wheat from Philadelphia to Europe, and that the 
price which they were to receive for their shipments was controlled 
by the month in which it was loaded on the vessels at Philadelphia ; 
if loaded in February one price, and if loaded in March the price was 
to be somewhat lower. In their negotiations with the libelant's agents 
at Philadelphia, the respondents stated that the freight per quarter 
should be one and one-half penny less in case the loading took place 
in March. The agents of the libelant in Philadelphia cabled the prop- 
osition of respondents to the steamship company at London, and the 
orders came back somewhat altered from the respondents' oflfer, and 
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in the exact terms, as appeared in the charter party, wliich was signed 
by the parties, to wit : 

"That in the event of the steamer not being ready for cargo on or before 
February 28th, 1897, rate of freight to be one and one-half penny less." 

The Manchester arrived in Philadelphia on February 28th, at 10 :35 
a. m., and was ready for cargo, in accordance with the provisions of 
the charter party. The respondents, however, claim that as the day 
of her arrivai was Sunday, and the law prevented them loading her 
upon that day, and having received no notice of her présence until 
Monday morning, March Ist, they are not bound to pay the rates for 
a February ship, and set up the claim, which they endeavored to in- 
corporàte into the written agreement, that the higher rate was to be 
paid only in case the Manchester arrived in Philadelphia in time to 
be loaded during the month of February. The respondents undoubt- 
edly, in their preliminary negotiations, endeavored to arrange for a 
lower rate in case the ship was not loaded in February, but the libel- 
ant rejected this proposition, and made the contract for the higher 
rate in case the vessel arrived on or before February 28th. If it was 
intended by both parties that the higher rates should dépend on the 
ship being loaded in February, they could easily hâve said so, but this 
they failed to do. 

We must assume that the respondents knew that February 38th 
was Sunday, and knew the law with regard to loading on that day at 
Philadelphia, and the exécution of contracts of that kind. The same 
question had been before this court in 1892, and Judge Butler held 
that : 

"The tender of a ship to a charterer on the Monday followlng the Sunday 
which would be, by the terms of the charter party, the last day for such ten- 
der, is in time, in the absence of some controlliug custom of the port to the 
contrary. There ia no custom of the port of Philadelphia requiring that, where 
the last day that a ship could be In readiness falls on Sunday, she should pré- 
sent herself on the préviens Saturday." The Harbinger, 50 Fed. 941. 

The case at bar is controlled by this décision, which was subse- 
quently afhrmed by the Circuit Court of Appeals in the case of Gill 
& Fisher, Limited, v. Browne, 53 Fed. 394, 3 C. C. A. 573, in an elab- 
orate opinion by Judge Acheson. In the Harbinger Case, as in this, 
the charterers engaged the vessel for the purpose of shipping grain, 
and, as stated by Judge Butler on page 942, 50 Fed., "she was char- 
tered for a January shipment," but the vessel arrived on the 31st day 
of January, the last day mentioned in the charter party, which was 
Sunday, and Was held to be in time to comply with the agreement. 
The language used in the Case of The Harbinger as to the time of 
the arrivai of the steamer, to wit, "Should the steamer not be ready 
for cargo at her loading port on or before the thirty-first day of Jan- 
uary, 1892, the charterers, or their agents, to hâve the option of can- 
celing this charter party at any time not later than the day of steam- 
er's readiness," is the same as that used in the case at bar with référ- 
ence to the time of the arrivai of the Manchester, the latter being as 
follows: "In the event of the steamer not being ready for cargo on 
or before February 28th, 1897, rate of freight to be one and one-half 
penny less." The efïorts of the respondents to alter the terms of the 
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charter party by setting up the cotemporaneous oral agreement that 
the ship must arrive in time to be loaded in February in order to re- 
cover the higher rate of freight, even if permitted in law, is not sus- 
tained by the évidence, as that proposition was rejected by the steam- 
ship Company when cabled to them by their agents at Philadelphia, 
and the contract finally made in the terms above quoted ; nor is there 
any évidence to show that "ready for cargo" has a meaning in Phil- 
adelphia which respondents endeavored to assign to it, to wit, "ready 
for cargo on a day in which she could be loaded." The Manchester 
was bound to be at the port of Philadelphia on or before February 
28th, "ready for cargo," and her arrivai hère on that date at 10 -.35 
a. m., "ready for cargo," was a compliance with her contract. The re- 
spondents, therefore, are liable for the higher rate of freight, and a 
decree will be entered for the libelant for the sum of $475, which in- 
cludes interest ; said decree for said sum of $475 to bear interest f rom 
this date. 



THOMPSON et al. v. WINSLOW, 

(District Court, D. Maine. July 5, 1904.> 

No. 100. 

1. ADMIEALTT— FiNDING OF JbACT BY COMMISSIONEB— COST OF RePAIBB. 

The flnding of an assessor of the cost of repairs to a vessel made nec- 
essary by grounding through the fault of the charterer, based upon an 
itemized account for such repairs, with uncontradicted testimony that 
the account was pald, and that the repairs were ail necessitated by the 
grounding, will not be disturbed. 

2. Samk— Demtjerage— Basis of Comptitation. 

Where there is an agreed rate of demurrage for a elass of vessels to 
which an Injured vessel belongs, it niay be taken as the basis for Comput- 
ing the damages recoverable for the delay while she was being repaired. 

In Admiralty. On exceptions to report of assessor. 

Benjamin Thompson, for libelants. 

Wm. K. & Albert E. Neal and Seth L. Larrabee, for libelee. 

HALE, District Judge. This case has already been before the 
court. 128 Fed. 73. The Hbel was brought to recover for a balance 
of. freight on a cargo of coal which the schooner Marjory Brown 
was carrying at the time of the injury ; also to recover for damage to 
the schooner while being towed from Portland Lower Harbor 
through the bridge of the Grand Trunk Railway Company, and 
through Tukey's Bridge into Back Bay, to the respondent's wharf. 
The schooner is a four-masted vessel, of the burden of 1,061 tons, 
about 220 feet over ail, with a coal-carrying capacity of about 1,900 
tons. At the time of the injury, she had a cargo of 1,874 tons of coal, 
and was drawing about 19^^ feet forward and 31 feet aft. The case 
was heard by this court in November, 1903. In February, 1904, an 

H 2. Demurrage, see notes to Harrison v. Smith, 14 G. C. A. 657 ; Randaii 
V. Sprague, 21 C. C. A. 337 ; Hagerman v. Norton, 46 C. C. A. 4. 
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opinion was filed, holding the respondent liable for the balance of the 
freight, and for the damage which the schooner had sustained in 
grounding while being towed. Mr. Fritz H. Jordan, of Portland, Me., 
was appointed assessor. The assessor has since heard the parties, 
and, after a careftil investigation and considération of the case, has 
filed a very complète report awarding : 

1. Freight on 1,874 tons coal at 90c., as per B/L 1,686 60 

Less advances as per B/L 131 18 

$1,55.5 42 

2. Repairs made at Bath 723 15 

3. 5 days' demurrage, $112.44 502 20 

4. Permanent damage to vessel 1,000 00 

$3,840 77 

— With interest on fîrst item from September 9, 1903, and interest on 
the remaining items from October 16, 1903, until paid. 

To this report the respondent files several exceptions. Two excep- 
tions he now urges, and argues with earnestness and force. They are, 
first, that the allowance of $723.15 for repairs is excessive ; second, 
that so much of the report of said assessor is not lawful as allows 6 
cents per ton on the coal-carrying capacity of said schooner per day, 
to wit, $112.44 per day for 5 days— in ail, $562.20. 

The first exception involves purely a question of fact. The libelant 
ofifered évidence tending to show that the sole injury to the schooner's 
bottom was occasioned by her grounding in Back Bay in August, 
1903 ; that she was repaired by the New England Company at Bath ; 
that she was on the ways of that company from Thursday afternoon 
until Friday of the following week ; that while she was on the ways 
the labor for the entire time was confined to the damage to her bot- 
tom. 

The libelant produced the original account of the party who made 
the repairs — that account being for the sum of $723.15 — and proved 
the payment of this sum. No testimony was offered to contradict 
the fact of payment, or to attack the correctness of the claim. In The 
Armonia, 81 Fed. 227, 26 C. C. A. 338, it was held : 

"It Is sufflclent prima facle proof for libelant to produce bills elaimed to 
hâve been pald, and wltnesses who testlfled that they had pald them, without 
further testimony." 

In The Rebecca v. The America, Fed. Cas. No. 11,619a, the évi- 
dence consisted of the master's testimony that the repairs were ren- 
dered necessary by reason of the collision, and that thèse repairs 
were made at the lowest price, and the testimony of the ship's agent 
that the bills had been paid. This évidence was held to be sufficient 
prima facie évidence. 

In The Providence, 98 Fed. 133, 38 C. C. A. 670, Judge Putnam 
said : 

"There was before the commlsslouer a bill of Items showlng the cost of the 
work in détail, but, so far as the record shows, the Van Brunt dld not sift out 
this bill, * • * and, as the Van Brunt omitted her opportunlty of slfting 
out the bills of repairs, there is no principle ou which we can safely substitute 
a lump estimate made by ourselves for the award of the commissloner, who 
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had full opportunlty of examlning the bllls, and of hearlng ail the testlmony 
produced." 

In the case before us, Mr. Jordan, the assessor, îs a man of the 
best judgment, and of large and valuable expérience in maritime mat- 
ters. Under the décisions cited, and in accordance with the invariable 
practice in this district, I hâve no hésitation in decïding that his award 
upon this question of fact must be sustained. 

The other exception présents the question of allowance of an ar- 
bitrarily fixed sum of six cents per ton on the coal carrying capacity 
of the vessel. The assessor finds that : 

"Tbe rate claimed is the agreed rate of demurrage for vessels of the class 
of the Marjory Brown. It is a falr compensation for the loss of the vessel's 
time, and an allowance at such a rate has the authority of précèdent" 

The respondent insists that the damage by delay must be fixed by 
the récent earnings of the vessel, as shown by her books. I cannot 
sustain this contention. The Conqueror, 166 U. S. 110, 17 Sup. Ct. 
510, 41 L. Ed. 937, cited by the learned counsel for the respondent, is 
a case where the steam yacht of Mr. Vanderbilt was alleged to hâve 
been illegally detained by the collector of customs of the District of 
New York. That case did not présent a case of loss of profits, in a 
commercial sensé. Mr. Justice Brown, of the United States Suprême 
Court, said: 

"Id ail the cases In which we hâve allowed demurrage, the vessel has been 
engaged, or was capable of being engaged, In a profitable commerce, and the 
amount allowed was determined either by the charter value of such vessel, or 
by her actual earnings at about the time of the collision." 

The case of The Conqueror has been discussed in this circuit in The 
Providence, 98 Fed. 133, 38 C. C. A. 670. The court said : 

"The fact that there is no means by which to détermine the charter value 
of a vessel injured by a collision, or that the owner has another vessel by 
which she is at once replaced, does not prevent the allowance of demurrage for 
the time she is laid up for repairs ; and, where she would hâve been engaged 
in making regular trips, the damages may be computed on the basis of her 
average earnings." __, . 

In the case of The America, Fed. Cas. No. 11,619a, the only évi- 
dence of damage by détention was the demurrage clause in the char- 
ter party. The respondent producing no évidence, the commissioner 
reported in favor of the libelant on the ground that he had made eut 
a prima facie case. Judge Butler said : 

"As respects the loss from détention, I also agrée with the commissioner. 
Of course, the respondent is only liable for such loss on this account as was 
actually sustained. To show Its extent with certainty is impossible. Every 
available method of ascertainment is open to the objection that to some extent 
it is spéculative. No more can be accomplished at the best than an approxima- 
tion. Justice nevertheless requires that the injury shall be redressed, and the 
objection to uncertainty cornes with bad grâce from one whose wrongful act 
has rendered an ascertainment of the loss necessary. Had the libelant hère 
entered upon a minute inquiry into ail the circumstances, and based a calcula- 
tlon upon the supposed extent of the vessel's net earnings, it is not probable 
tliat a safer resuit could hâve been reached. The rule adopted by the commis- 
sioner has been pronounced by those havliig the largest expérience and the 
hlghest intelligence on the subject the safest, under gênerai circumstances, 
that can be pursued. Why, therefore, should It not be treated as sufflcient in 
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the flrst Instance, leavlng. to the respondent the fullest opportnnîty of showln? 
ail spécial clrcumstances tending to prove that the rate thus Indlcated is too 
high In his case? The Hermann, Fed. Cas. No. 6,408, is not in point, though 
the language of the judge, as reported, is not without Interest Still I do not 
find anything in the case to shake the conclusion stated." 

In cases where there is no way of determining the charter value of 
the injured vessel, or where there is no agreed rate of demurrage 
for vessels of her class, it is necessary to resort to évidence showing 
the average earnings of such vessel. But the Marjory Brown was 
.engaged in commercial business. The method pursued by the as- 
sessor in fixing the rate of demurrage for a vessel so engaged was 
proper, in accordance with the principles of admiralty law, and with 
the practice in this district. 

Report of the assessor confirmed. 



In re HOWARD. 

(District Court, N. D. California. June 14, 1904.) 

No. 2,843. 

1. BANKEUPTCT— POWEE OF COITET— DiKECTION OF TeTJSTEH!. 

A trustée in bankruptcy is an oflicer of the court, and as such is sub- 
ject to its direction by order made in summary proceedlngs in ail mat- 
ters concerning money or property which may hâve corne into his pos- 
session by virtue of his office. 

2. Same— LiABiLiTY oF Teustee— Restoration of Fund Eeboneously Paid 

His Attobkey. 

A trustée in bankruptcy, who as plaintilï in a suit in another juris- 
dlctlon bas been required by the final decree of the court to make res- 
titution of a fund which had been pald o?er to his attornéy under a 
prior decree In the cause, which was reversed, eannot avoid compliance 
with such decree on the ground that his attornéy retained a portion of 
the fund in payment of his fées and disbursemeuts, and refuses to sur- 
render the same; that being a matter with which the défendant in the suit 
who bas been adjudged the true owner of the fund bas no concern, and 
the receipt of the money by his attornéy being In law its receipt by the 
trustée. 

3. Same— Enfoecembnt of Judgment for Costs— Power of Court. 

A court of bankruptcy cannot, by a summary order, require a trustée 
to pay a judgment for costs rendered agalnst him in another jurisdic- 
tion, where there are no funds of the estate in his hands. 

In Bankruptcy. On pétition for order against trustée. 

W. B. Hardy, for petitioner. 

Joseph R. Patton and William A. Coulter, for trustée. 

DE HAVEN, District Judge. This is an application for an order 
directing Charles B. Bills, trustée of the estate of Edward B. How- 
ard, bankrupt, to pay the petitioner the sum of $6,492.37, with inter- 
est thereon from August 29, 1902, at the rate of 3 per cent, per an- 
num, and the further sum of $681.30 costs awarded against the trus- 
tée by the United States Circuit Court for the Eastern District of 
New York in an action brought by the trustée against the petitioner 
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under an order made by the référée in bankruptcy. In the action 
referred to, it was originally adjudged by the Circuit Court that a 
certain fund amounting to $6,502.32, with interest at the rate of 3 per 
cent, per annum from December 7, 1901, then on deposit with the 
Washington Trust Company, belonged to the estate of Edward B. 
Howard, bankrupt, and the Washington Trust Company was directed 
to pay to Bills, or his attorney. Philo P. Safford, said sum upon the 
présentation of a certified copy of the decree. This decree was sub- 
sequently reversed by the Circuit Court of Appeals, with costs taxed 
in the sum of $454.68 (127 Fed. 103); and the Circuit Court, in 
compliance with the mandate of the Circuit Court of Appeals, entered 
its judgment to the eflfect that the said fund of $6,502.22, with interest, 
was the property of this petitioner, and the Washington Trust Com- 
pany was directed to pay the same to him. Thereafter the Circuit 
Court entered a supplemental decree, which, after reciting that it was 
made to appear that on the 29th day of August, 1902, the Washington 
Trust Company had paid $6,492.37 to Philo P. Safiford, as attorney 
for Charles B. Bills, in accordance with the original decree entered in 
the Circuit Court, directed "that complainant, Charles B. Bills, trus- 
tée, forthwith make restitution to défendant, Louis C. Schliep, of the 
said sum of six thousand four hundred and ninety-two dollars and 
thirty-seven cents ($6,492.37), with interest thereon from the 29th 
day of August, 1902, at the rate of three per cent, per annum, and 
that said défendant do hâve exécution therefor." The trustée, in his 
answer filed in this proceeding, admits that his attorney, Safiford, in 
the action referred to, received from the Washington Trust Company 
the sum of $6,492.37 under and by virtue of the decree of the Circuit 
Court, which was subsequently reversed as above stated, and in this 
connection allèges that Safiford, without authority from him, and 
without his knowledge, approval, or consent, "and with full knowl • 
edge that said funds were and had been decreed to be funds belong- 
ing to the estate of said Edward B. Howard, a bankrupt, and not to 
said trustée personally, unlawfully took and appropriated therefrom 
to his own use the sum o£ $1,218.11, claiming the sum of $1,075 as 
payment on account of légal services by the said Safford rendered 
in said action, and the sum of $143.11 for disbursements by the said 
Safford in said action, and that the remainder of said sum, to wit, 
$5,274.26, so paid to said Safford by the said Washington Trust Com- 
pany was by said Safford transmifted to said trustée"; that he re- 
pudiated the action of Safford in appropriating any portion of the 
sum so paid by the said Washington Trust Company to him in pay- 
ment of attorney's fées for services rendered by said Safford to the 
trustée in said action, "and demanded that said Safford forthwith 
transmit the said sum retained by him out of said payment, in order 
that the whole fund so received under said decree might be preserved 
intact until the final termination of said action, but said Safford then 
and there refused, and has always refused, to transmit to said trustée 
the amount so retained by him." The answer further allèges that 
upon receipt of said sum of $5,274.26 the trustée caused the same to 
be deposited in the Bank of San José, the proper depository of such 
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fund, and that the same has ever since remained and now remains on 
deposit in said bank, without interest ; that no interest has been re- 
ceived by the trustée on account of such deposit, nor has any interest 
accrued thereon; and, further answering, the trustée allèges that 
there only remains in his hands as trustée of said estate, in addition 
to said sum of $5,374.86, the further sum of $183.14 in money, and 
that the estate has no other property , and that he "has always been 
willing, and is now willing, ready, and able, to pay to such person as 
may be determined by this court the said sum of $5,374.36." 

1. That this court has jurisdiction in this summary proceeding to 
require the trustée to make restitution of ail moneys received by him 
under the decree of the Circuit Court subsequently reversed by the 
decree of the Circuit Court of Appeals, I entertain no doubt. The 
trustée is an ofïicer of the court, and as such is subject to its di- 
rection in ail matters concerning money or property which may hâve 
corne into his possession by virtue of his office. It is claimed, how- 
ever, by the trustée, that he is only responsible for so much of the 
money as actually came into his hands under such reversed decree ; 
that in the action referred to he was the représentative of the estate 
of the bankrupt, and as such had a right to employ an attorney ; that 
he was not guilty of any négligence in the matter of the employment 
of such attorney, and cannot, therefore, be made personally responsi- 
ble for the wrongful act of the attorney in appropriating a part of the 
moneys received on said judgment in payment of the fee claimed by 
him. It may be conceded that such would be the rule if the question 
were presented upon the settlement of the trustee's account in the 
estate in bankruptcy, but, as between the trustée and this petitioner, a 
stranger, the trustée cannot be permitted to avoid compliance with 
the final decree of the United States Circuit Court directing him to 
make restitution of moneys received by him under the reversed de- 
cree by the plea that a portion of such money was unlawfully appro- 
priated by his attorney in the action in which such decree was ren- 
dered. The money received by his attorney was, in judgment of law, 
received by the trustée, and must be restored by him to the petitioner. 

2. The judgment of the Circuit Court, in so far, as it relates ta 
costs, can only be enforced by exécution or by action. It cannot be 
enforced in this summary proceeding, as it is conceded that there are 
not now, and never hâve been, any funds in the hands of the trustée 
belonging to the petitioner or to the estate of the bankrupt with 
which to satisfy the same. 

The motion that the trustée be directed to pay such costs is denied, 
without préjudice to the right of the petitioner to enforce judgment 
for the same by action or exécution, as he may be advised. In ail 
other respects the prayer of the pétition is granted. 
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LOWENSTEIN et al. v. HENRY McSHANE MFG. CO. 
(District Court, D. Maryland. July 7, 1904.) 

1. Bankeuptcy— Involuntaey Peoceedings— Good Faith of Petitioners. 

Where very few of the large number of creditors of a corporation hav- 
ing a large estate, whlch is in the hands of state receivers, join in a péti- 
tion in bankruptcy against it, one of tliem being a company engaged in 
buylng the assets of insolvents, whlch was not originally a créditer, but 
purchased daims against the corporation, In some cases paylng par for 
them, and the good faith of others is open to question, the court is justi- 
fied in resolving ail doubtful questions both of fact and law against the 
petltloners. 

2. Same— AcTs OF Bankruptcy— Appointment of Receivees. 

A corporation for whose property receivers hâve been appolnted by a 
state court on a bill filed by creditors alleging insolvency, whlch it con- 
fessed, bas commltted an act of bankruptcy, under Bankr. Act, § 3a, cl. 4, 
as amended by Act Feb. 5, 1903, c. 487, § 2, 32 Stat 797 [U, S. Comp. St. 
Supp. 1903, p. 410]. 

3. Same— Petitionebs— EsTOPPEL. 

Creditors of a corporation who Intervened In a suit against It In a state 
court and assisted in having receivers appointed, and participated in such 
proeeedlngs, wblle large sums were expended and sales of property ne- 
gotiated by the receivers, are estopped to subsequently file a pétition in 
bankruptcy based on the appointment of the receivers as an act of bank- 
ruptcy. 

4. Same— CoNTBACT by Petitionek to Sell Claim. 

Where a creditor contracted to sell his elaim, but, as a condition, agreed 
to first join in a pétition in bankruptcy against the debtor, whlch he did, 
transferring and receiving payment for the elaim Immediately afterward, 
the elaim must be considered as having been owned by the purchaser when 
the pétition was flled. 

In Bankruptcy. On pétition against the Henry McShane Manufac- 
turing Company as an involuntary bankrupt. 

Carrington & Carrington, Edward G. Rosenheim, and Wm. Ewin 
Bonn, for petitioning creditors. 

William P. Whyte, Arthur George Brown, J. Hanson Thomas, and 
Williams, Thomas & Williams, for bankrupt. 

MORRIS, District Judge. This pétition was iiled March 26, 1904, 
and the act of bankruptcy charged is that, because of insolvency, 
receivers had been put in charge of the property of the corporation 
by a decree of the circuit court No. 2 of Baltimore City, dated Novem- 
ber 37, 1903. There were three petitioning creditors who joined in 
the original pétition, viz., Lowenstein, whose elaim is $6,335.82; N. 
Frank & Sons, whose elaim is $1,962.18; and the Electrical Material 
Company, whose elaim is $578.63. 

As to Lowenstein and N. Frank & Sons, it is objected that, by their 
participation in the receivership proceedings in the state court, they 
hâve elected to proceed in that forum, and are estopped from petition- 
ing in bankruptcy. It appears that Lowenstein and N. Frank & Sons 
on .November 28, 1903, intervened in that case on the day after the re- 
ceiver was appointed, and filed pétitions in the circuit court No. 2 
praying that court to appoint a co-receiver. Thèse pétitions came on 
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for hearing on March 24, 1904, and a co-receiver was appointed by 
the court, although not the one urged by the petitioners. 

This action, it seems to me, was an élection by those two creditors 
to avail of the proceedings in the state court, and it appears that, dur- 
ing the period between their intervention in that case and their fihng 
the pétition in banlîruptcy, much was done by the receivers in the 
state court. The large business of the corporation was carried on, 
money was, by the orders of court, expended in the repairs of buildings, 
and leases to quite a number of tenants were effected at very renumera- 
tive rents, and sales of property hâve been negotiated. It seems to me 
that equitably, after four months' participation, thèse creditors should 
be held to be estopped from taking this proceeding, which would be de- 
structive of the acts of the receivers. Simonson v. Sinsheimer, 95 Fed. 
948, 37 C. C. A. 337. 

The Electrical Material Company, which had a claim of $578.63, 
joined in the pétition in a somewhat peculiar manner. The daim had 
been filed in the receivership case, but, on the day this pétition was 
filed, one of the counsel for the other petitioners offered to buy the 
claim at its full face value for the Assets Realization Company, pro- 
vided the Electrical Material Company would join in the pétition and 
make the required oath. This was done, and the money was imme- 
diately paid. The claim was the claim of the Assets Realization Com- 
pany, a corporation of Illinois, at the time it was filed, because that 
corporation had made a binding contract to purchase and pay for it, 
and did immediately pay for it. About two months afterwards the 
said Assets Realization Company, having bought up 17 other claims, 
amounting in ail to over $10,000, intervened and joined in the original 
pétition. Henry J. Kennedy also about the same date, having had as- 
signed to him the claim of Bail & Wood, another créditer, for $368.84, 
intervened and joined in the pétition. Kennedy was the agent of the 
Assets Realization Company in negotiating for and buying ail the 
claims for the Assets Realization Company, and was regularly and 
continuously in their employ, engaged in similar work. I think it is 
apparent that the purchase of the Bail & Wood claim was in the same 
interest as his other purchases. There is one other creditor who has 
joined in the pétition — the Manhattan Rubber Company, for $192. 

It thus appears that if the claims of Lowenstein and of N. Frank & 
Sons are discarded as the claims of creditors who are estopped, and the 
claims bought up by the Assets Realization Company, or in its interest, 
are treated as the daim of one creditor, there only remain, in fact, two 
creditors who hâve validly joined in the pétition. The debts of the 
défendant corporation amount to over $250,000, and the creditors are 
very numerous. The assets are very large, and, at a fair valuation, it 
is strenuously claimed by those representing the corporation that the 
assets are more than sufficient to pay ail its debts. The property con- 
sists of large holdings of real estate and a valuable manufacturing 
plant, and an established business, which has in most years been very 
profitable. Proof was admitted under objection from the petitioning 
creditors in support of the allégation that the corporation was in fact 
Suivent at the time that the receivers were appointed. I hâve not con- 
sidered that question, as I am of opinion that in the creditors' bill in 
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the State court praying the appointment of receivers upon the alléga- 
tion that the corporation was unable to pay its debts, and Was in fact 
insolvent, and the answer of the corporation admitting the facts alleged 
in the bill, and consenting to the relief prayed, and the action of the 
court in granting the relief prayed and appointing receivers, who hâve 
been ever since in charge, constitutes the condition of afïairs intended 
to be covered by the amendment of 1903, the words of which are, 
"or because of insolvency a receiver or trustée has been put in charge 
of his property under the laws of a state," etc. Act Feb. 5, 1903, c. 
487, § 2, 32 Stat. 797 [U. S. Comp. St. Supp. 1903, p. 410]. 

In dealing with this case the court cannot shut its eyes to the évident 
character of this proceeding in bankruptcy. A large enterprise, with 
much property and many creditors, was being administered by a court 
of compétent jurisdiction through its receivers, and had been sô ad- 
ministered for four months, lacking one day. Two creditors who 
were dissatisfied with the results of their intervention in the receivership 
case turned to the bankrupt court. They were but two out of a great 
number of creditors. But joining with them cornes the Assets Realiza- 
tion Company, a corporation whose business it is to deal in the property 
of insolvent estâtes. It is not a creditor of the corporation desiring 
to protect itself by availing of the provisions of the bankrupt act to se- 
cure an equal distribution of its debtor's property, but it bought up the 
claims — one at 100 per cent., and others at less — for the express pur- 
pose of qualifying itself to join in the pétition in bankruptcy, and take 
the administration out of a court where the great bulk of the creditors 
hâve shown that they are willing it should remain, and subject it to 
the added expense of the bankrupt court. It is évident that the Assets 
Realization Company has not laid out its money in buying claims — 
one at least at as much as 100 per cent. — without the expectation of 
deriving some pecuniary advantage greater than that of a mère cred- 
itor seeking to bring about a ratable distribution of an insolvent debt- 
or's assets. In such a case the court should be slow to lend its aid, 
and, I think, should résolve every doubtful question of fact or law 
against a petitioning creditor who assumes such an attitude toward a 
valuable estate. 

The pétition is dismissed for want of the requisite number of credit- 
ors entitled to file the pétition. 



SOWLES V. FIRST NAT. BANK OF PLATTSBURG et aL 

(Circuit Court, D. Vermont. June 9, 1904.) 

Notes— Obligation of Subett— Eelease. 

Plaintlff, who was surety for her fatber on certain notes payable to 
défendant bank, agreed to become surety on four new notes, and to pay 
$200 in money in considération of her discharge from further llabllity. 
A note on which plaintifC was liable, not then due, was not noticed when 
this arrangement was made, and on Its maturity the bank eommenced 
suit thereon against plaintifC; but plaintlff claimed that the bringing of 
suit on such note was a fraud, and released her from liability on the 
other notes. The bank thereupon surrendered the note and gave up ail 
130 F.— 64 
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elaim to recover thereon. Held, that the surrender of such notes cured 
the act of the bank in attempting to collect it in so far as it tended to 
show a violation of the previous agreement 

2. Same— Collections— Pees. 

A bank holding a judgment agreed to pay plalntiflf one-half of anything 
she could collect thereon, and after suit brought and attachments levied 
the bank caused the same to be dismissed, and settled with the judg- 
ment debtor for an amount mueh less than the face of the judgment. In 
a suit to recover plalntlff's proportion of the amount due on such judg- 
ment there was no testimony tending to show that the debtor owned auy 
particular property or crédits which would be covered by the attachnient 
liens except the mère opinion of plaintiff's father that the debtor had 
inherited from his father's estate more than sufficient to pay the judg- 
ment. Held, that plaintiff was only entitled to recover one-half of the 
amount for which the daim was settled by the bank. 

In Equity. 

Edward A. Sowles and Eleazer L. Waterman, for plaintiff. 
Fuller C. Smith and C. J. Vert, for défendant bank. 

WHEELER, District Judge. The plaintiff is the daughter of the 
défendants Edward A. Sowles and Margaret B. Sowles. The défend- 
ant recovered judgment in a state court against one D. Noyés Burton 
and the défendant Edward A. Sowles at the September term, 1887, 
for $2,949.17 damages and $48.10 costs, which, as between Sowles 
and Burton, it belonged to Burton to pay, and of which the bank was 
informed. In August, 1895, Sowles was at the bank, and this was 
alluded to, and question made by the bank as to whether the Judgment 
was good, and Sowles informed the bank that he thought it could be 
coUected of Burton. They said he might hâve one-half of ail he 
could collect. He said that, being the défendant, he could not make 
such an arrangement, but his daughter could, and he would make it 
for her, to which the bank assented ; and pursuant to the arrangement 
a suit was immediately brought, returnable to the next term of the same 
court on the judgment by writ of attachnient and trustée process. It 
was served on the trustées, attaching any crédits of Burton in their 
hands, and by attaching ail the real estate in the towns of Swanton, 
Highgate, St. Albans, and Burlington, and ail the hay and straw and 
grain in the barns and stacks on certain farms in Swanton, Highgate, 
and St. Albans, and the suit was entered in court, and continued from 
term to term. The défendant Edward A. Sowles was indebted to the 
bank on various notes for $4,684.13, overdue, on which the plaintiff was 
a surety for $2,564.13, and for a note not due, on which the plaintiff 
was a surety for $377.35. In April, 1897, by arrangement between Ed- 
ward A. Sowles and the bank, the plaintiff' became surety on four new 
notes of $800, due, respectively, in 6, 12, 18, and 24 months, and paid 
the bank $200 in money, and the plaintiff was thereupon discharged 
from further liability. The note of $377.35, not due, was not noticed 
when the arrangement was made, and when it became due it was not 
paid, and the bank commenced suit upon it against the plaintiff. She 
claimed that this was a fraud upon her, and denied her liability, and 
made défense to the suit. The bank learned of the suit against the 
défendant Sowles and D. Noyés Burton, discharged the counsel who 
brought the suit pursuant to the claim mentioned, and caused it to be 
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discontiniied on payment by Burton to the bank of $300. The plain- 
tiff claims that one-half of what might hâve been collected against 
Burton under the arrangement would nearly or quite extinguish the 
notes, and has brought this suit to prevent collecting so much of thèse 
notes as that one-half would pay; that the attempt to enforce the note 
of $377.35 was such a fraud as to release her from paying the four 
notes of $800 each, The bank has since surrendered that note and ail 
claim to recover upon it, and on the whole it is considered that there 
was not such fraudulent attempt to collect it as would vitiate the 
transaction. If the transaction was set aside, she would be left liable 
on the old notes, which amounted to within $258.77 of the new notes, 
and which, by the prior arrangement, she would bave to pay. The giv- 
ing up of the note not due seems to cure ail the difficulty growing out 
of the attempt to collect it. 

The question remains as to the right of the plaintiiï to one-half of 
what was collected of D. Noyés Burton, or that might hâve been 
collected in the suit brought on the judgment. That such an arrange- 
ment was made is testified to by the défendant Edward A. Sowles, 
and he is corroborated by the testimony of the attorney who brought 
the suit, and by its being at first repudiated by the bank. That claim 
being established, the plaintiff seems entitled at least to one-half of 
the $300 actually received by the bank, with interest from the time when 
it was received, which was April 1, 1899. 

There is no évidence as to what might hâve been collected if the plain- 
tiff had been permitted to prosecute the suit on the judgment against 
Burton, except the testimony of Edward A. Sowles, which, in con- 
clusion, is as follows : 

"Q. What évidence had you upon which you based the statement to Mr. 
Baker that D. Noyés Burton had property, or would hâve property, with which 
to secure and collect payment of the judgment as above stated? A. It is based 
upon the déclarations o( his father, while llving, to me, as to the condition of 
his property, and also the property of which I had knowledge of, willed to D. 
Noyés Burton under the terms of O. A. Burton's will, which by law would 
corne to D. Noyés Burton by way of use of property belonging to the Burton 
estate, and what might remain of the residue of the estate after paying debts ; 
I might say the income and profits of the Burton estate, which by the will 
came to him. Q. What has been the resuit as to the property, in whatever 
form It may hâve corne to D. Noyés Burton, by which the judgment could bave 
been collected — whether or not enough has come to him from his father's 
estate so that judgment could hâve been collected? A. From hearsay, and 
from knowledge of the situation of the property of 0. A. Burton's estate which 
will come to D. Noyés Burton after satisfying ail the debts of the estate, that 
judgment could now be fuUy satisfled, and leave a large amount of property 
to the estate besides." 

The attachment doubtless created a lien upon any real estate that 
Burton might hâve in the towns named, or in the personal property 
mentioned, or any funds belonging to him in the hands of the trustées ; 
but thèse gênerai attachments would not hold any particular property 
unless Burton owned it. This testimony of Sowles does not show that 
he did own any particular property or crédits which would be covered 
by such liens. What he states is merely his opinion, which is not évi- 
dence of any actual fact as to ownership by Burton. Without more, 
there is nothing for a basis of any finding that Burton actually owned 
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any property, or that anything could be collected of hîm on the judg- 
ment, if the suit had been prosecuted to judgment. Therefore the 
plaintiff bas failed to prove, with any degree of certainty, that the 
bank could bave collected any more than it did. The recovery of the 
plaintiff must therefore be limited to the one-half of the $300, with 
interest. 

The plaintiff claims that her father, and through him she, should 
be subrogated to the rights of the bank against Burton, which might 
be true if either had paid the debt of the défendant and Burton to the 
bank ; but, as neither bas, the liability of the bank is not in any way en- 
larged by that considération. 

Decree for plaintiff for $150 and interest from April 1, 1899, to be 
set off against the notes, with costs. 



McNULTY et al. v. WIESEN et al. 
'District Court, E. D. Pennsylvania. July 8, 1904.) 

No. 2. 

1. Pleading— Scandai,. 

Scandai In a pleading consists of an unnecessary allégation bearing 
cruelly on the moral character of an Individual, or stating matter con- 
trary to good manuers, or unbecoming the dignity of the court to hear. 

2. SAME—BANKKUPTCT—CoNVEyANCES— Vacation— Pleas. 

In an action by a bankrupt's trustée to set aside a transfer of certain 
book accounts less than four months before the àssignor was adjudicated 
a bankrupt, a plea alleging that the purchase was made by défendants 
without any Intent or thought on thelr part to hlnder, delay, or defraud 
the bankrupt's creditors, or any of them, was neither seandalous nor im- 
pertinent; since under Bankr. Act, July 1, 1898, c. 541, § 67e, 30 Stat. 
664 [D. S. Comp. St. 1901, p. 3449], the burden was on défendants to show 
that they were purehasers In good faith for a présent, fair considéra- 
tion. 

3. SaME— AVEBMENT OF CONSIDERATION. 

Where a bill by a trustée in bankruptcy to set aslde a conveyanee of 
book accounts by the bankrupt alleged that the accounts were asslgned 
without a présent, fair considération, and that no money was paid for 
the transfer, an answer, which was responsive to the bill and alleged 
that défendants paid a présent, fair, and adéquate considération in cash, 
was sufficient, without setting forth in détail ail the circumstances con- 
nected with the facts alleged In the answer. 

In Equity. Exceptions to answer dismissed. 

Davison & Seymour, for complainants. 
Julius C. Levi, .for respondents. 

HOLLAND, District Judge. The complainants filed a bill in 
equity alleging that Wiesen Bros., the bankrupts, on the 15th day 
of September, 1903, without a présent, fair considération, assignée! 
book accounts to the respondents amounting to $16,661.81, within four 
months next preceding the 6th day of October, 1903 (upon which date 

H 1. See Pleading, vol. 30, Cent Dig. § 46. 
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an involuntary pétition in bankruptcy was filed against them), with in- 
tent to delay, hinder, and defraud their creditors. One of the bank- 
rupts, Elias Wiesen, admitted he knew the firm to be insolvent between 
the 15th and 20th days of September, 1903, and a writing was filed on 
the '5th day of October, 1903, by the individuals of the firm, admitting 
their insolvency. The bill prays that the respondents be compelled to 
make an accounting of ail sums of money collected by them as proceeds 
of accounts assigned or transferred to them by the said Wiesen Bros. 

The respondents, in their answer, admit the assignment to them of 
the amount stated in the bill, for which they say $12,100 was paid, but 
deny that the assignment of thèse accounts was made with intent to 
delay, hinder, and defraud the creditors of the said Wiesen Bros., but, 
on the contrary, claim that the purchase of the book accounts was made 
for a présent, fair considération, without any intent or thought on the 
part of the respondents to delay, hinder, and defraud the creditors of 
the said firm of Wiesen Bros., or any of them, and allège that they are 
holders of the book accounts so assigned for a good and valuable con- 
sidération, without notice of any defect of title. They further allège 
that the $13,100 was a présent, fair, and adéquate considération paid in 
cash. 

The trustée excepts to that part of the answer in paragraph 5 
wherein it is stated that "the purchase of the said book accounts was 
made by the respondents from the firm of Wiesen Bros, without any 
intent or thought on the part of the said respondents to delay, hinder, 
and defraud the creditors of the said firm of Wiesen Bros., or any of 
them, as scandalous and impertinent"; and to that part of respond- 
ents' answer in paragraph 6 wherein it is set forth that the sum of 
$12,100 in cash is a full, fair, présent, and adéquate considération for 
the purchase of the said book accounts as insufficient, for the reason 
that upon its face it is untrue ; and that the answer fails to state the 
amount was actually paid in cash. 

Scandai in a pleading consists of any unnecessary allégation bearing 
cruelly on the moral character of an individual, or stating anything con- 
trary to good manners, or anything unbecoming the dignity of the 
court to hear. It is plain there is nothing contained in this answer that 
cornes within this définition. Nor is the averment in the answer that 
the assignment was made to the respondents without any intent on their 
part to hinder, delay, or defraud the creditors of the bankrupt imperti- 
nent, for the reason that under section 67e of the bankrupt act of 
July 1, 1898, c. 541, 30 Stat. 564 [U. S. Comp. St. 1901, p. 3449], they 
are required to show that they are purchasers of thèse accounts in 
good faith, and for a présent, fair considération. There is no doubt 
that, if the respondents purchased thèse accounts from the bankrupts 
with intent and purpose on their part to hinder, delay, and defraud the 
bankrupts' creditors, the transfer would be set aside as fraudulent, 
even if they had paid a full considération for them in cash; and it is 
entirely pertinent for them to deny this intent, although it is not clear 
that the transfer is valid, even though this intent did not exist. This, 
however, can be determined upon final hearing. We are only now 
concerned with the pleadings, and the answer in this particular is en- 
tirely pertinent. 
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The exceptions to the sufficiency of the answer as to the considéra- 
tion cannot be sustained, for the reason that they are responsive to 
the allégations in the bill. They allège they paid a présent, fair, and 
adéquate considération in cash, which is a direct déniai of the charge 
in the bill that the accounts were assigned without a présent, fair 
considération, and that no money was paid for the transfer. It does 
not follow that because the face value of thèse accounts is $16,661.81, 
their actual value is the same. The answer fixes their value at $13,100. 
Ail that is required in an answer to a bill in equity is to fairly meet ail 
allégations of the bill. It need not set forth in détail ail the circumstan- 
ces connected with the facts alleged in the answer, as was required un- 
der the rules applicable to bills of discovery where interrogatories were 
filed to which answers were required of ail facts within the knowledge 
of the respondents pertinent to the matters at issue. A party thus 
called upon to answer was in fact called upon to give testimony, and 
an answer which might be entirely sufficient as a pleading might be held 
insufiicient when viewed in the light of being a response to the inter- 
rogatories contained in a bill. In the answer the respondents are only 
required to deny the allégations charged, and, if there is further in- 
formation required from the respondents, they can be called as witnesses 
before a commissioner appointed to take testimony. Field et al. v. 
Hastings & Co.et al. (C. C.) 65 Fed. 279. 

Exceptions dismissed. 



JAMES V. SUPREME COUNCIL OF THE ROYAL ARCANUM. 
(Circuit Court, E. D. Missouri, E. D. June 15, 1904.) 
No. 4,974. ; 

1. INSUEANCE— Mttttjal Benefit Societies— Beneficiaeies— Powees. 

Where the laws of the state In which a mutual benefit soeiety was In- 
corporated, and the constitution and lavvs of such soclety, gave it express 
power not only to provide for the vvldows, orphans, and other relatives of 
deeeased members, but authorlzed It to make provision for "any persona 
dépendent upon deeeased members," the association had power to issue 
a benefit certlficate, payable to a certain person named, who was married 
to assured, and who in good falth lived wlth hlm as hls wife and was 
dépendent upon hlm for support, though she was not the légal wife of 
assured by reason of hls havlng a former wife from whom he had not 
been divorced. 

2. Same— PoLiCT— Construction. 

Where a mutual benefit association was empowered to make provision 
for wldows and any person dépendent on deeeased members, and the pollcy 
was issued to deeeased, payable to "Ella J. Palmer (wife)," the terni 
"wife" was merely deseriptlo persorise, and her dependency on Insured was 
not controlled by the legality of the marital relation exlsting between 
herself and assured. 

Harmon J. Bliss, for plaintiflF. 
F. H. Bacon, for défendant 

ADAMS, District Judge. This is an action to recover the amount 
due on a benefit certificate issued by the défendant on January 29, 
1891, to one Alfred Palmer, a member of Compton Hill Council, No. 
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555, of the Royal Arcanum. The certificate natned "Ella J. Palmer 
(wife)" as the beneficiary. The member died January 19, 1903. In 
due course, after proofs of death were made, défendant in good faith 
and without notice of any adverse claim paid the beneficiary, Ella J. 
Palmer, the amount called for by the certificate. Afterwards the plain- 
tiff, Elizabeth James, instituted this suit, alleging that she was the' 
lawful wife of Alfred Palmer in his lifetime, and now is his lawful 
widow, and that by reason of the laws governing the défendant order 
she is entitled to the amount called for by the certificate, notwithstand- 
ing the désignation of Ella J. Palmer as the beneficiary in the certificate 
as issued. 

The facts disclosed by the proof are substantially as follows : Alfred 
Palmer, the member, married Elizabeth, the plaintiff in this action, 
in England in 1866, and continued to live with her as her husband until 
1873, when he deserted her and came to the United States. Some time 
prior to 1880 Palmer took up his abode in St. Louis, and resided hère 
continuously until he died in 1902. In 1885 he formally married a wife 
in St. Louis. She died about two years thereafter, leaving one child as 
a resuit of the union. In 1890 he formally married Ella J. Palmer, the 
beneficiary designated in the certificate of membership sued on. Ella 
J. had no reason to believe, and did not believe, he had a wife living in 
England. She knew of his former marriage in St. Louis, of the birth 
of a child, and of the death of the supposed wife, and believed she had 
a lawful right to marry him. From 1890 to the date of Palmer's death 
in 1902 Ella J. continuously and notoriously lived with him as his wife, 
kept his house, cared for and reared his infant child, aided him in his 
daily work as a printer, and in every way was held out by him and rec- 
ognized by the world as his lawful wife. She, at least, was innocent. 
She materially aided him in conducting his business and home, and was 
in the same sensé as ail lawful wives are dépendent upon him for sub- 
sistence, care, and protection. After marrying Ella J. an old certificate 
of membership in défendant order, which had designated his infant 
child as beneficiary, was in accordance with the laws of the order duly 
surrendered, and a new one was issued to him, payable to "Ella j. 
Palmer (wife)." This certificate is the one now sued on by the Englisli 
widow. 

There can be no doubt that the défendant and Palmer, the parties to 
the contract evidenced by the certificate of membership, intended that 
Ella J., the reputed wife, should be the beneficiary of the fund provided 
for by the certificate. But plaintiflf's attorney calls attention to a pro- 
vision in the gênerai laws of défendant order in effect as follows: 
That if at the death of a member any désignation of a beneficiary in the 
certificate shall fail for illegality, the benefit shall be payable, first, to 
the lawful widow, if there be such, who shall take the entire benefit. 
The contention is that the désignation of Ella J. Palmer failed for 
illegality, because she was not in law the lawful wife or widow of a 
member, and therefore that the right of the plaintiff, who is the lawful 
widow, springs into existence. This contention raises a question 
touching the power of the défendant corporation to issue the certificate 
as made. An examination of the laws of Massachusetts, under which 
the défendant is incorporated, and the constitution and laws of the de- 
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fendant corporation, adopted for its governraent, discloses that the 
défendant is given express power, not only to make provision for wid- 
ows, orphans, and other relatives of deceased members, but also to make 
provision for "any persons dépendent upon deceased members." Thèse 
laws provide that, when a benefit is payable to a member's wife, child, 
parents, brothers, or sisters, an indisputable presumption of dependency 
shall prevail; but when made payable to an affianced wife, or to any 
person who is dépendent upon the member for maintenance, written 
proof of the relation of dependency shall be furnished. Thèse and 
other like provisions of the laws controlling the défendant satisfac- 
torily show that the défendant bas the power to insure the life of its 
member for the benefit of any person who occupies a relation of de- 
pendency to the member. In order, therefore, for the plaintifï to suc- 
cessfully maintain her contention that the désignation of Ella J. Palmer 
as beneficiary failed for illegality, she must make it appear that Ella 
J. was not dépendent upon the deceased member for maintenance. 
This the facts, in my opinion, do not establish. On the contrary, it 
is, as already stated, abundantly shown that Ella J. was at ail times dé- 
pendent upon him for maintenance and support. 

I am unable to adopt the views of plaintiff's attorneys that the ques- 
tion of dependency must be determined solely by the legality of the mar- 
ital relation. The argument is that, because Ella J. was mentioned in 
the certificate as wife, her rights to the beneilt must be that of wife, 
and not that of a person dépendent upon the member for support. 
This, in my opinion, is not the true construction of the contract. The 
défendant agreed to pay the benefit to Ella J. Palmer, and parenthetic- 
ally the word "wife" follows her name in the certificate. The contract 
is to pay the benefit to Ella J. Palmer, and for a more accurate désigna- 
tion, or, rather, as descriptio personœ, the word "wife" is added. This, 
in my opinion, means nothing more than that the person named, Ella 
J. Palmer, is that particular person who is now occupying the relation 
of wife to the member. If, therefore, the individual named and thus 
identified by name, and otherwise identified by référence to her de facto 
relation, is capable of taking the fund, she ought to be allowed to do so, 
even though she is in the légal technical sensé inaccurately referred to 
as "wife." Being in fact a dépendent upon the member, she falls with- 
in the category of insurable persons, within the true nieaning of the 
laws goveming the défendant corporation, and within the true intent 
and meaning of the contract as made between the parties. This con- 
clusion exécutes the obvious intent and purpose of the contracting 
parties, and in my opinion works substantial justice.. The conclusion 
reached is abundantly supported by the following authorities : Story v. 
Williamsburgh Masonic Mutual Benefit Association, 95 N. Y. 474; Su- 
prême Tent of Knights of Maccabees v. McAllister (Mich.) 92 N. W. 
770; Senge v. Senge, 106 111. App. 140; Suprême Lodge Ancient 
Order of United Workmen v. Hutchinson, 6 Ind. App. 399, 33 N. E. 
1134. 

A judgment will be entered in favor of the défendant. 
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OLSON V. BUFFALO HDMP MIN. CO. 

(Circuit Court, D. Washington, E. D. May 28, 1904.) 

No. 1,032. 

1. Tranbitoet Actions-Jueisdiction. 

An action for Personal injuries to a servant la transltory, and may be 
proseeuted in any jurlsdiction in whicli judicial process may be lawfuUy 
served on the défendant. 

2. CoEPOBATiONS— Domicile. 

A corporation organized under the laws of a partlcular state has Ita 
légal home and domicile wlthln such state. 
8. Same— FoEEiGN CoEPOEATioNS— Actions— Seevice of Peocess— Agents. 

Pierce's Code Wash. § 7216, prescribîng the conditions under which a 
foreign corporation may do business within the state, requires it to hâve 
a résident agent authorized to accept service of process In any action or 
suit pertainlng to the property, business, or transactions of such corpora- 
tion within the state of Washington in which such corporation may be a 
party. The statute alao requires the corporation to keep continually some 
résident agent empowered as aforesald, and déclares that service of pro- 
cess on hlm shall constitute service on the corporation. Held, that such 
statute only authorizes service on the agent of a foreign corporation in 
actions arlsing within the state, and does not justify such service in a 
transitory action by a servant for personal injuries occurring in another 
state. 

At Law. 

Action at law, commenced In the superlor court of the state of Washington 
for Spolcane county by a citizen of the state of Idaho against a New York 
corporation to recover damages for a personal injury sufCered by the plaintifC 
while at work in a mine operated by the défendant in the state of Idaho. 
Heard on motion to quash the service of summons, on the ground that the de- 
fendant is not amenable to judicial process in the state of Washington at the 
suit of a nonresident. Motion granted. 

Robertson, Miller & Rosenhaupt, for plaintiff. 
W. J. Thayer, for défendant. 

HANFORD, District Judge. The défendant, having removed this 
cause f rom the state court in which it was commenced to this court, now 
insists upon its motion filed in thé state court to quash the service of 
summons. The case présents squarely the question whether a foreign 
corporation can be brought into court in this state by service upon a 
statutory agent of compulsory process, at the suit of a nonresident, to 
défend its rights in a transitory action based entirely upon transactions 
in another state. 

An action of the class to which this case belongs may be proseeuted 
in any jurisdiction in which judicial process can be lawfuUy served 
upon the défendant. It is settled law that a corporation created by 
and organized under the laws of a particular state has its légal home 
and domicile within the state whose laws give to it légal existence. 
Shaw V. Quincy Mining Company, 146 U. S. 444, 13 Sup. Ct. 935, 
36 L. Ed. 768. It can act elsewhere only through an authorized repre- 

1[ 3. Service of process on foreign corporations, see note to Eldred v. Ameri- 
can Palace Car Co., 45 C. C. A. 3. 
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sentative, and the only way in which a court in any state can acquire 
jurisdiction to enforce a personâl liability of a foreign corporation is 
by service of its jurisdictional process upon an authorized agent or rep- 
résentative of such foreign corporation. By the foregoing observa- 
tions the inquiry necessary in the considération of the motion in this 
case is narrowed to the simple question whether the person upon whom 
the summons was served was at the time of the service an authorized 
représentative of the défendant. It appears that he was a statutory 
agent of the défendant, and had only the limited authority which the 
laws of this state require foreign corporations to confer upon an 
agent residing within the state as a condition prerequisite to the right 
of such corporation to transact business within this state. - By that 
fact this case must be distinguished from Smith v. Empire State-Idaho 
Mining & Development Company, 127 Fed. 462, in which this court 
sustained the validity of service upon the secretary of a foreign corpo- 
ration having its principal ofifice within this state, the service having 
been made upon the secretary pursuant to an express statutory pro- 
vision authorizing service of a summons in a civil action to be made 
upon such officer. In the case now under considération, as Mr. Good- 
speed, upon whom the summons was served, was not one of the princi- 
pal officers of the corporation, and had no other authority than that of 
statutory agent, it becomes necessary to look to the statute in order 
to ascertain the scope and limitations of his authoritv as an agent and 
représentative of the défendant. The statute which prescribes the 
conditions under which a foreign corporation may do business in this 
state requires it to hâve a résident agent authorized "to accept serv- 
ice of process in any action or suit pertaining to the property, business 
or transactions of such corporation within this state in which such 
corporation may be a party." Pierce's Code Wash. § 7216; 1 Bal- 
linger's Ann. Codes & St. Wash. § 4293 ; 1 Hill's Code, § 1526. The 
laws of this state do not assume arbitrarily to compel ail foreign cor- 
porations doing business within the state to submit for adjudication in 
its courts any and ail controversies which may be litigated, nor exact 
that the résident agent shall be clothed with gênerai authority to bind 
such corporation by acceptance of service of process in any and ail ac- 
tions and suits in which such corporation may be a party. The require- 
ments of the law were fulfilled by the appointment of an agent residing 
within this state, with authority to receive process against the défend- 
ant in any action or suit pertaining to its property, business, or trans- 
actions within this state. The law is plain and unambiguous in this 
respect, and judicial construction of the law for the purpose of en- 
larging the authority of an agent is not warranted. 

The section of the statute above cited contains another clause, which 
reads as follows : 

"And such corporation shall hâve and keep continually some résident agent, 
empowered as aforesaid durlng ail the time such corporation shall conduct 
or earry on any business within this state, and service of any process, pleading, 
notice or other paper, shall be taken and held as due service on such corpora- 
tion." 

In behalf of the plaintiiï it îs contended that a proper construction 
of this statute requires foreign corporations to hâve an agent upon 
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whom process may be served, in addition to an agent authorîzed to ac- 
cept service. The words "empowered as aforesaid" refer back to the 
clause containing tlie spécification of powers required to be conferred, 
and do not indicate any purpose to require additional or more extended 
powers. Tlie manifest purpose of the clause last quoted was to bind a 
foreign corporation by service of writs, pleadings, and notices in liti- 
gated cases upon a statutory agent, and to avoid any question as to 
îiis discretionary power to refuse acceptance of service. The appar- 
ent obscurity of its meaning can be easily removed by Connecting the 
two clauses together, and slightly changing the phraseology of the 
latter clause so that the reading will be as foUows : 

"Such corporations shall also constitute and appoint an agent who shall 
réside at the place in the state where the principal business of the corporation 
is to be carried on, to be designated as hereinafter required. Such appoint- 
ment shall be in writing, signed by the président or chief ofBcer of such cor- 
poration, and shall be attested by its corporate seal, * * • and shall au- 
thorize'such agent to accept service of process in any action or suit pertaining 
to the property, business, or transactions of such corporation within this state 
in whieh such corporation shall be a party. • • * And such corporation 
shall hâve and keep contlnually [a] résident agent, empovrered as aforesaid 
during ail the time such corporation shall conduct or carry on any business 
within this state, and service [upon him] of any process, pleading, notice or 
other paper, shall be taken and held as due service on such corporation [not- 
withstanding his refusai on any ground to accept service voluntarily]. * * *"' 

In this reading substituted and additional words are inclosed in 
brackets. According to what I deem to be the only true construction 
of the statute, foreign corporations are not obliged to confer authority 
upon their agents within this state to represent them in litigation which 
does not pertain to either property situated within this state, or business 
conducted or carried on in this state, or transactions within this state ; 
and that an agent of a foreign corporation having only the authority 
which the statute requires foreign corporations to confer is not a rep- 
résentative through whom a foreign corporation can be coerced to sub- 
mit for adjudication any other controversy, and that the cause of action 
alleged in the plaintiff's complaint in this case cannot be litigated within 
this state so long as the défendant déclines to waive its légal objections 
to the jurisdiction of the courts. 

For this reason the motion to quash the service must be granted. 



THE TEANSPBR NO. 11. 
(District Court, E. D. New York. January 4, 1904.) 
Collision— Stationaet Tua and Bbiftinq Schoonee— Failuee of Tug to 

MOVE. 

A transfer tug, with a car float on each side, which was lying with her 
engines still ofC Ward's Island, to permit a schooner coming through Hell 
Gâte to pass, held In fault for a collision between such schooner and one 
of the floats, where, although sbe was rightfully on that side of the chan- 
nel, and stopped In due time, the schooner was becalmed and helpless, 
owing to the dying out of the wind, and drlfted for a considérable time 
before striking the float, giving the tug, which saw ter condition, time to 
bave moved out of her way. 
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In Admiralty. Suit for collision. 

Alexander & Ash, for libelants. 

Henry W. Taft and Mr. Greenough, for claimants. 

THOMAS, District Judge. At 6 p. m. on June 3d the schooner 
Mary Buckley, loaded, was passing through Hell Gâte, and came in col- 
lision with Transfer No. 11, with car floats on each side, at a place 
about 135 feet off a point between Negro Point and the dock on Ward's 
Island, where the float was lying, with her engines still, to allow the 
schooner to pass. When the schooner reached Hogs Back the wind 
died out, and with a heading towards Hogs Back, and at a distance of 
about 125 feet therefrom, she began to drift and did drift through the 
Gâte, and could not be controlled. The captain of the schooner states 
that the Transfer came along the southerly side of the channel, and 
thence went on a diagonal course across the river to the place where 
the accident happened. The master of the schooner contends that the 
Transfer could hâve gotten out of the schooner's way either by backing 
or going further to starboard, or that it could hâve kept to the southerly 
side of the channel, and thereby passed under the schooner's stern. 
The tide was strong flood, running four or five knots an hour, and the 
Transfer kept on the northerly side of the river ail the way from Sunk- 
en Meadows, to avail herself of the slack water which exists between 
the wharf easterly of Negro Point and such Point, and to avoid the 
strong flood tide, whose course is across the channel southerly shortly 
after leaving Negro Point. 

The witnesses for the Transfer state that on such a tide it would be 
impossible or impracticable for the Transfer, by taking the southerly 
side of the channel, to take her tow through the Gâte, or to the point 
above Pott's Cove, where the helper was waiting to assist. It is con- 
cluded that the Transfer in approaching Negro Point had for some time 
been on the northerly side of the channel, and that, with due référence 
to safe navigation, she had a right to pursue that course. Therefore 
it is concluded that in the first instance the Transfer was where she 
had a right to be. 

The next and final question is whether she did what requisite pru- 
dence required when she saw the helpless condition of the schooner. 
The master of the Transfer saw that the schooner was becalmed at 
a distance determined to be some 135 feet ofï Hogs Back, and that she 
would be carried past the place of the accident at about the same dis- 
tance from the shore, with a tendency, however, on the part of the tide 
to carry her southerly, and out of the way of the floats. Did due care 
require that the master of the Transfer should measure her distance 
from Hogs Back, her probable distance from Ward's Island when she 
came up to him, and did such care require him to go back earlier than 
he did ? Although it has been f ound thaf the Transfer had the right to 
keep up next to Ward's Island, yet her pilot saw the schooner coming, 
and had plenty of time to go back with the tide, and get out of the 
schooner's way, for he must hâve seen that, if he stayed where he was, 
she would not clear him. If he could not reasonably make that calcu- 
lation when the schooner was of Ward's Island, yet the schooner did 



MEMORANDUM DECISIONS. ' 1021 

not suddenly corne upon him, but for some time helplessiy drifted to- 
wards him. Although he had donc well in the beginning, he could then 
hâve gone back towards the dock until the schooner shortly reached a 
point where the drift of the tide, leaving the receding shore of Ward's 
Island, would take her out of the way towards Ijie southerly side of the 
channel. But he answers this by saying that the schooner was not 
drifting upon his float, but that he was so far to starboard tliat she 
would bave cleared if a sudden gust of wind had not sent her towards 
Ward's Island when she was opposite the float. It is concluded that 
he was mistaken in this ; at least he is not supported in it by the pré- 
pondérance of évidence. In any case, he should hâve taken pains to 
guard against such movement of an ungovernable ship. The fact is 
that he calculated upon too small a margin for the schooner passing, 
and did not early enough awaken to the fact that she was coming too 
close to him, or would come upon him before he went back, as he might 
easily hâve done upon the flood tide. Had he gone back, the schooner 
must certainly hâve been carried to the southward, and hâve cleared 
him. Upon this ground alone the libelants should bave a decree. 
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BRIDGEWATER ROLLER MILLS CO. v. RBCEIVBRS OF BALTIMORE 
BUILDING & LOAN ASS'N. (Circuit Court of Appeals, Fourth Circuit. May 
16, 1904.) No. 535. Appeal from the Circuit Court of ttie United States for 
the Western District of Virginia. Winfleld Liggett and Relier & Martz, for 
appellant. T. N. Haas, for appellees. Appeal dismissed, under rule 20 (90 
Fed. clxii, 31 C. C. A. clxll), on stipulation of attorneys. See 124 Fed. 718. 



CHAMPAGNE LUMBER CO. v. NYBACK. (Circuit Court of Appeals, Sev- 
enth Circuit. January 30, 1904.) No. 1,025. In Errer to the Circuit Court of 
the United States for the Western Districf of Wlsconsin. Edward Smart, for 
plaintlff in error. D. B. Nash, J. J. Petek, and Adolph Moses, for défendant 
in error. No opinion. Judgment (130 Fed. 784) afflrmed. 



CITY OF NEW YORK v. SHORTLAND BROS. CO. (Circuit Court of Ap- 
peals, Second Circuit. March 4, 1904.) No. 171. Appeal from the District 
Court of the United States for the Southern District of New York. E. Cresby 
Kindleberger, for appellant. James Forrester, for appellees. Before WAL- 
LACE, LACOMBE, and TOWNSEND, Circuit Judges. No opinion. Decree 
(129 Fed. 973) afflrmed, wlth costs. 



GAI,E V. SOUTHERN BUILDING & LOAN ASS'N. (Circuit Court of Ap- 
peals, Fourth Circuit. May 2, 1904.) No. 477, Appeal from the Circuit Court 
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of the United States for the Western District of Virginia. Scott & Staples 
and Cocke & Glasgow, for appellant John H. Wright, for appellee. Dis 
missed, on stipulation of attorneys, under rule 20 (90 Fed. clxii, 31 C. C. A. 
clxii). See HT Fed. 732. 



HANKS DENTAL ASS'N v. INTERNATIONAL TOOTH CROWN CO. 
{Circuit Court of Appeals, Second Circuit. June 1, 1904.) No. 83. In Error 
to the Circuit Court of the United States for the Southern District of New 
York. For opinion below, see 111 Fed. 916. Philip B. Adams and Charles 
K. Offleld, for plaintiff in error. Waltcr D. Bdmonds, for défendant In error. 
Before WALLACE and COXE, Circuit Judges. 

PBR CURIAM. On the 16th of May, 1904. the Suprême Court of the United 
States rendered a décision in whieh the foUowing question, certifled by us, 
was answered In the négative : "Was the order of the Circuit Court direct- 
Ing the président of the Hanks Dental Association, the défendant In that 
court, to appear before a master or commissioner appointed pursuant to the 
provisions of section 870 et seq. of the Code of Civil Procédure of the State 
of New York valid and authorlzed under the act of March 9, 1892?" As the 
only évidence tending to establish infringement was found in the déposition 
thus taken without authority of law, it follows that the judgment must be 
reversed, with costs, and a new trial directed. 



SHORTLAND BROS. CO. v. CITY OF NEW YORK. (Circuit Court of Ap- 
peals, Second Circuit. March 9, 1904.) No. 170. Appeal from the District 
Court of the United States for the Southern District of New York. B. Crosby 
Kindleberger, for appellant. James Forrester, for appellees. Before WAL- 
LACE, LACOMBB, and TOWNSBND, Circuit Judges. No opinion, Decree 
(129 Fed. 973) afflrmed, with interest and costs. 



LBERBURGER v. UNITED STATES. (Circuit Court, S. D. New York. 
June 1, 1904.) No. 3,344. Appeal from a Décision of the Board of United 
States General Appralsers. William B. Coughtry, for importer. Henry A. 
Wlse, Asst. U. S. Atty. 

TOWNSEND, Circuit Judge. The merchandise in question consista of cer- 
tain pièce dyed silk and cotton goods, which were returned for duty as man- 
ufactures of cotton and silk, cotton chlef value, and assessment made at tlie 
rate of 8 cents per square yard aud 30 per cent, ad valorem, under the provi- 
sions of paragraph 311 of the act of 1897. Act July 24, 1897, c. 11, § 1, Sched- 
ule I, 30 Stat. 178 [U. S. Comp. St. 1901, p. 1659]. The importer protested, 
claiming the same to be dutiable at the rate of 50 per cent, ad valorem, as a 
manufacture of silk not specially provided for, under tlie provisions of para- 
graph 391 of sald act. Schedule L, 30 Stat. 187 [U. S. Comp. St. 1901, p. 1670]. 
The board of appralsers overruled the protest. Upon appeal to this court 
the Importer has introduced three expert witnesses, who testify that silk is 
the chief value of the merchandise in question. The government has intro- 
duced no évidence to contradict thIs testimony. The décision of the Board 
o£ General Appralsers is reversed. 



STANTON V. COPFIN. (Circuit Court, S. D. New York. July 12, 1904.) 
On Motion to Confirm Master's Report. Thos. P. Wickes and Jno. C. Day, 
for receiver. Stem & Rushmore, for Manhattan Co. 

LACOMBE, Circuit Judge. The only exception filed is by the Manhattan 
Company to so much of the report as flnds that such company has not a spé- 
cial lien on the proceeds of litigation between the receiver and the Municipal 
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Investment Cîompany. There Is no dispute as to the facts, and, Indeed, it 
Beems unnecessary to add anythlng to the brlef discussion of the law whlch la 
found in the master's report. It la manlfest that the elalm agalnst the Mu- 
nicipal Investment Company was "a mère Personal right of action agalnst 
third persons for a tort, having no relation whatever to the debt Itself." The 
exceptants concède that there Is no authorlty directly In point, and In the ab- 
sence of any controlllng authorlty the court should not, because the case la 
a hard one, push the doctrine contended for beyond Its legltimate bounds. 
The exceptions are overruled, and the report confirmed. 



In re KAHN. (District Court, B. D. Pennsylvanla. August 1, 1904.) No. 
1,375. In Bankruptcy. Dlsmlsslng exceptions to referee's report agalnst dis- 
charge of bankrupt. Robert J. Byron, for bankrupt. George W. Carr, for 
objeetlng créditer. 

HOLLAND, District Judge. Jacob Kahn flled hls pétition for discharge on 
July 31, 1902, and a rule was granted, returnable August 21, 1902, on ail par- 
ties objeetlng to show cause. If any they had, why the prayer of the petitioner 
should not be granted. Certain credltors entered thelr appearance in due tlme, 
dnd on August 30th flled spécifications of objection to the discharge of the 
bankrupt, the sufficieney of whleh were questioned by the bankrupt, referred 
tô a référée, and subsequently, on March 10, 1903, amended by spécial leave of 
oourt, to whlch the bankrupt agaln flled objections. Upon a hearing the Dis- 
trict Judge on March lOth dismissed the eighth and nlnth spécifications, 
and referred the other seven spécifications, as amended, to the référée to 
uscertaln and report the facts, together with the testimony and hls findiugs 
thereon. Whereupon a great mass of testimony was taken, and a report to 
thls court by the référée was made on March 22, 1904, recommendlng that the 
third, sixth, seventh, and second part of the second spécifications be dismissed, 
and that the flrst, fourth, fifth, and fljst part of the second spécifications be 
sustained, and that the bankrupt's discharge be refused. Exceptions to the 
report of the référée were duly flled, considered, and dismissed by him on 
March 28, 1904. The report of the référée, together with the exceptions, is 
now before the court, and after a full hearing and considération of the refer- 
ee's findlngs of fact and conclusions of law the court is convinced that he is 
right, and hls report is approved, for the reasons therein glven. Exceptions 
dismissed, and report of référée confirmed. 



End of Casbs in Yol. ISO. 



